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PREFACE. 





THis 1s an improved and enlarged edition of the new 
Civil Court Manual. 


The Civil Procedure Code, which is printed at the end 
of the work, is annotated with the rulings of the High Courts 
in India, taken principally from the Indian Law Reports. 


To each of the longer Acts a separate index has been 
appended—namely, the Indian Succession Act, the Contract 
Act, the Evidence Act, and the Code of Civil Procedure. 
As to the Stamp Act, as the instruments chargeable with 
duty are alphabetically arranged in the form of an index, 
it was not thought necessary to append a separate index to 
this Act. 


D. E. CRANEN BURGH. 
January 1, 1888. 


THE ROYAL CHARTER ACT. 
24 & 25 VIC., CAP. 104. 


AN ACT FOR ESTABLISHING HIGH COURTS OF JUDICATURE 
IN INDIA. 


BE it enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the authority of the 
same, as follows :— 


1. It shall be lawful for Her Majesty, ee eee Patent under the 
Great Seal of the Unite ingdom, to erect 
lished e the sore rea. and establish a High Court of Judicature at 
dencies of India. Fort William in Bengal for the Bengal Division 
of the Presidency of Fort William aforesaid, and by like Letters Patent 
to erect and establish like High Courts at Madras and Bombay for those 
Presidencies respectively, such High Courts to be established in the said 
several Presidencies at such time or respective tines as to Her Majesty 
may seem fit, and the High Court to be established under any such 
Letters Patent in any of the said Presidencies shall be deemed to be 
established from and after the publication of such Letters Patent in the 
same Presidency, or such other time as in such Letters Patent may be 
appointed in this behalf. 


2. The High Court of Judicature at Fort William in Bengal, and 
Constitution of High at the Presidencies of Madras and Buinbay 

Courts. respectively, shall consist of a Chief Justice 
and as many Judges, not exceeding fifteen, as Her Majesty may, from 
time to time, think fit to appoint, who shall be selected from— 

1st—Barristers of not less than five years’ standing ; or, 

2nd,—Members of the Covenanted Civil Service of not less than 
ten years’ standing, and who shall have served as Zila Judges, or shall 
have exercised the like powers as those of a Zila Judge for at least 
three years of that period ; or, 

3rd.—Persons who have held Judicial Office not inferior to that 
of Principal Sadr Amin or Judge of a Small Cause Court for a period 
of not less than five years; or, 

4th——Persons who have been Pleaders of a Sadr Court or High 
Court for a period of not less than ten years, if such Pleaders of a Sadr 
Court shall have been admitted as Pleaders of a High Court: 

Provided that not less than one-third of the Judges of such High 
Courts respectively, including the Chief Justice, shall be Barristers, and 
not less than oue-third shall be Members of the Covenanted Civil 
Service, 

; # # * a % % 
4. All the Judges of the High Courts established under this Act 
Tenure of office of Judges, Shall hold their offices during Her Majesty’s 
and resignation, — pleasure: Provided that it shall be lawful for 
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any Judge of a High Court to resign such office of Judge to the Gover- 
nor-General of India in Council or Governor in Council of the Presi- 
dency in which such High Court is established. : 
5. The Chief Justice of any such High Court shall have rank and 
Precedonce of Judges of precedence before the other Judges of the same 
High Court. Court, and such of the other Judges of such 
Court as on its establishment shall have been transferred thereto from 
the Supreme Court shall have rank and precedence before the Judges 
of the High Court not transferred from the Supreme Court, and, except 
as aforesaid, all the Judges of each High Court shall have rank and 
precedence according to the seniority of their appointments, unless 
otherwise provided in their Patents, 
5, Any Chief Justice or Judge transferred to any High Court 
Salaries, &., of Jndges from the Supreme Court shall receive the like 
of High Court. salary and be entitled to the like retiring pen- 
sion and advantage as he would have been entitled to for and in re- 
spect of service in the Supreme Court, if such Court had been conti- 
nued, his service in the High Court being reckoned as service in the 
Supreme Court; and, except as aforesaid, it shall be lawful for the 
Secretary of State in Council of India to fix the salaries, allowances, 
furloughs, retiring pensions, and (where necessary) expenses for equip- 
ment and voyage of the Chief Justices and Judges of the several High 
Courts under this Act, and from time to time to alter the same: Pro- 
vided always that such alteration shall not affect the salary of any’ 
Judge appointed prior to the date thereof. 
7. Upon the happening of a vacancy in the office of Chief Justice, 
Provision for vacancy of aud during any absence of a Chief Justice, the 
the office of Chief Justice Governor-General in Council or Governor in 
or other Judge. Council, as the case may be, shall appoint one 
of ‘the Judges of the same High Court to perform the duties of Chief 
Justice of the said Court until some person has been appointed by Her 
Majesty to the office of Chief Justice of the same Court, and has en- 
tered on the discharge of the duties of such office, or until the Chief 
Justice has returned from such absence; and upon the happening of a 
vacancy in the office of any other Judge cf any such High Court, and 
during any absence of any such Judge, or on the appointment of any 
such Judge to act as Chief Justice, it shall be lawful for the Governor- 
General in Council, or Governor in Council, as the case may be, to 
appoint a person, with such qualifications as are required in persons 
to be appointed to the High Court to act as a Judge of the said 
High Court, and the person so appointed shall be authorized to sit 
and to perform the duties of a Judge of the said Court until some 
person has been appointed by Her Majesty to the office of Judge of 
the same Court, and has entered on the discharge of the duties of such 
office, or until the absent Judge has returned from such absence, or 
until the Governor-General in Council or Governor in Council, as afore- 
said, shall see cause to cancel the appointment of such acting Judge. 
8. Upon the establishment of such High Court as aforesaid in 
‘ Abolition of Supreme the Presidency of Fort William in Bengal, the 
Courts and Sadr Courts. Supreme Court and the Court of Sadr Diwdni 
Adalat and Sadr Nizémat Adalat at Calcutta in the same Presidency 
‘shall be abolished, : 
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And upon the establishment of such High Court in the Presidency 
of Madras, the Supreme Court and the Court of Sadr Addlat and 
Faujd4ri Adalat in the same Presidency shall be abolished. 

And upon the establishment of such High Court in the Presidency 
of Bombay, the Supreme Court and the Court of Sadr Diwani Adalat 
and Sadr Faujdéri Adélat in the same Presidency shall be abolished. 

And the records and documents of the several Courts so abolished 
in each Presidency shall become and be records and documents of the 
High Court established in the same Presidency, 


9. Each of the High Courts to be established under this Act shall 
Jurisdiction and powers have and exercise all such civil, criminal, ad- 
of High Courts. miralty and vice-admiralty, testamentary, intes- 
tate, and matrimonial jurisdiction, original and appellate, and all such 
owers and authority for and in relation to the administration of justice 
in the Presidency for which it is established, as Her Majesty may, by 
such Letters Patent as aforesaid, grant and direct, subject, however, to 
such directions and limitations as to the exercise of Original Civil and 
Criminal Jurisdiction beyond the limits of the Presidency town as may 
be prescribed thereby ; and, save as by such Letters Patent as may be 
otherwise dirccted, and subject and without prejudice to the legislative 
powers in relation to the matters aforesaid of the Governor-General of 
India in Council, the High Court to be established in each Presidency 
shall have and exercise all jurisdiction and every power and authority 
whatsoever in any manner vested in any of the Courts in the same 
Presidency abolished under this Act at the time of the abolition of such 
last-mentioned Courts. 


10. [Repealed by 28 Vic., c. 15, 8. 2] 


11. Upon the establishment of the said High Courts in the said 
Existing provisions appli. Presidencies respectively, all provisions then in 
gable to Supreme Courts to force in India of Acts of Parliament, or of any 
apply to High Courts. Orders of Her Majesty in Council, or Charters, 
or of any Acts of the Legislature of India, which at the time or re- 
spective times of the establishment of such High Courts are respectively 
applicable to the Supreme Courts* at Fort William in Bengal, Madras, 
and Bombay respectively, or to the Judges of those Courts, shall be 
taken to be applicable to the said High Courts and to the Judges there- 
of respectively, so far as may be consistent with the provisions of this 
Act and the Letters Patent to be issued in pursuance thereof, and sub- 
ject to the legislative powers in relation to the matters aforesaid of the 
Governor-General of India in Council. 


12. From and after the abolition of the Courts abolished as afore- 
Provision as to pending Said in any of the said Presidencies, the High 
proceodings in abolished Court of the same Presidency shal] have juris- 
Courts. diction over all proceedings pending in such 
abolished Courts at the time of the abolition thereof, and such proceed- 
ings and all previous proceedings ju the said last-mentioned Courts shall 
be dealt with as if the same had been had in the said High Court, save 








* Seo per Pencock, C.J., 2 Beng. Full Bench Rulings 26, 27. 
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that any such proceedings may be continued as nearly as circumstances 


permit, under and according to the practice of the abolished Courts 
respectively. 


13, Subject to any laws or regulations which may be made by the 
Governor-General in Council, the High Court 
Power to High Courts to : ‘ ‘ : 

provide for exorcise of juriss established in any Presidency under this Act 
diction by single Judges or may, by its own rules, provide for the exercise, 
Division Courts: by one or more Judges, or by Division Courts 
constituted by two or more Judges of the sail High Court, of the 
original and appellate jurisdiction vested io such Court in such manner 
as may appear to such Court to be convenieut for the due administra- 
tion of justice. 


14, The Chief Justice of each High Court shall, from time to 
Chief Justice to determine time, determine what Judge in each case shall 
what Judgox shall sit alone sit alone, and what Judges of the Court, whether 
or in the Division Courts. with or without the Chief Justice, shall con- 
stitute the several Division Courts as aforesaid. 


15. Each of the High Courts established under this Act shall have 

High Courts to supor. Superintendence over all Courts which may be 
intend and to frame rules subject to its appellate jurisdiction, and shall 
eae for subordinate have power to call for returns and to direct the 
are transfer of any suit or appeal from any such 
Court to any other Court of equal or superior jurisdiction, and shall 
have power to make and issue general rules for regulating the practice 
and proceedings of such Courts, and also to prescribe forms for every 
proceeding in the said Courts for which it shall think necessary that a 
furm be provided, and also for keeping all books, entries, and accounts 
to be kept by the officers, aud also to settle tables of fees to be allowed 
to the Sheriff, Attorneys, and all Clerks and Officers of Courts, and from 
time to time to alter any such rule or form or table; and the rules so 
made, and the forms so framed, and the tables so settled, shall be used 
and observed in the said Courts: Provided that such general rules and 
forms and tables be not inconsistent with the provisions of any law in 
force, and shall, before they are issued, have received the sanction, in 
the Presidency of Fort William, of the Governor-General in Council, 


and, in Madras or Bombay, of the Governor in Council of the respective 
Presidencies, 


16, It shall be lawful for Her Majesty, if at any time hereafter 

.,, der Majesty see fit so to do, by Letters Patent 

Hien: of Paes ee under the Great Seal of the United Kingdom, 
portion of tie territories to erect and establish a High Court of Judica- 
ileal giants ihe ture in and for any portion of the territories 
within the limits of the local Within Her Majesty’s dominions in India, not 
javisdiction of another High included within the limits of the local jurisdic- 
Court. tion of another High Court, to consist of a 
Chief Justice and of such number of other Judges with such qualifica- 
tions as are required in persons to be appointed to the High Courts 
established at the Presidencies hereinbefore mentioned, as Her Majesty, 


from time to time, may think fit to appoint; and it shall be lawful for 
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Her Majesty, by such Letters Patent, to confer on such Court any 
such jurisdiction, powers, and authority as under this Act is author- 
ized to be conferred on, or will become vested in, the High Court 
to be established in any Presidency hereinbefore mentioned; and 
subject to the directions of such Letters Patent, all the provisions of 
this Act, having reference to the High Court established in any such 
Presidency, and to the Chief Justice and other Judges of such Court, 
and to the Governor-General or Governor of the Presidency in which 
such High Court is established, shall, as far as circumstances may 
permit, be applicable to the High Court established in the said ter- 
ritories, and to the Chief Justice and other Judges thereof, and to the 
person administering the government of the said territories, 


17. It shall be lawful for Her Majesty, if Her Majesty shall so 
think fit, at any time within three years after 
Pedal eae be pana the establishment of any High Court under 
within three years after the this Act, by Her Letters Patent, to revoke all 
Laas aa High or such parts or provisions as Her Majesty 
may think fit of the Letters Patent by which 
such Court was established, and to grant and make such other powers 
and provisions as Her Majesty may think fit, and as might have been 
granted or made by such first Letters Patent, or without any such 
revocation as aforesaid, by like Letters Patent, to grant and make any 
additional or supplementary powers and provisions which might have 
been granted or made in the first instance, 


18. [Repealed by 28 Vice., ¢. 15, 8. 2.) 


19. The word “Barrister” in this Act shall be deemed to include 

Interpretation of.terma, Barristers of England or Ireland or Members 

of the Faculty of Advocates iu Scotland; and 

the words “ Governor-General” and “ Governor” shall comprehend the 
Officer administering the government, 


LETTERS PATENT FOR THE HIGH COURT OF JUDICATURE 
AT FORT WILLIAM IN BENGAL. 


Bearing date the 28th December 1865. 


Victoria, by the tee of oe - the United Kingdom of Great 
ritain and Ireland, Queen, Defender of 
Recital of Acts. Faith, to all to whom — presents shall Bers 
greeting: Whereas, by an Act of Parliament, passed in the twenty- 
fourth aud twenty-fifth years of Our reign, intituled “An Act for esta- 
blishing High Courts of Judicature in India,” it was, amongst other 
things, enacted that it should be lawful for Her Majesty, by Letters 
Patent under the Great Seal of the United Kingdom, to erect and 
establish a High Court of Judicature at Fort William in Bengal for the 
Bengal Division of the Presidency of Fort William aforesaid, and that 
such High Court should consist of a Chief Justice and as many Judges, 
not exceeding fifteen, as Her Majesty might, from time to time, think 
fit to appoint, who should be selected from among persons qualified as 
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in the said Act is declared: Provided always that the persons who, at 
the time of the establishment of such High Court, were Judges of the 
Supreme Court of Judicature and permanent Judges of the Court of 
Sadr Diwdni Addlat or Sadr Adalat of the same Presidency, should be 
and become Judges of such High Court without further appointment 
for that purpose, and the Chief Justice of such Supreme Court should 
become the Chief Justice of such High Court, and that, upon the 
establishment of such High Court as aforesaid, the Supreme Court and 
the Court of Sadr Diwdni Adélat and Sadr Nizdmat Adalat at Calcutta, 
in the said Presidency, should be abolished: | 

And that the High Court of Judicature so to be established should 
have and exercise all such civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate, and matrimonial jurisdiction, original avd 
appellate, and all such powers and authority for and in relation to the 
administration of justice in the said Presidency as Her Majesty might, 
by such Letters Patent as aforesaid, grant and direct, subject, however, 
to such directions and limitations as to the exercise of original, civil, and 
criminal jurisdiction beyond the limits of the Presidency town as 
might be prescribed thereby ; and, save as by such Letters Patent might 
be otherwise directed, and subject and without prejudice to the legisla- 
tive powers in relation to the matters aforesaid of the Governor-General 
of India in Council, the High Court so to be established should have 
and exercise all jurisdiction, and every power and authority whatsoever, 
in any manner vested in any of the Courts in the same Presidency 
abolished under the said Act at the time of the abolition of such last- 
mentioned Courts : 

And whereas We did, upon full consideration of the premises, think 
fit to erect and establish, and by Our Letters Patent under the Great 
Seal of the United Kingdom of Great Britain and Ireland, bearing date 
at Westminster, the fourteenth day of May, in the twenty-fifth year of 
Our rcign, in the year of Our Lord one thousand eight hundred and 
sixty-two, did, accordingly, for Us, Our heirs and successors, erect and 
establish, at Fort William in Bengal, for the Bengal Division of the Pre- 
sidency of Fort William aforesaid, a High Court of Judicature, which 
should be called the High Court of Judicature at Fort William in 
Bengal, and did thereby constitute the said Court to be a Court of 
Record; and whereas We did thereby appoint and ordain that the said 
High Court of Judicature at Fort William in Bengal should, until 
further or other provision should be made by Us or Our heirs and suc- 
cessors in that behalf, in accordance with the recited Act, consist of a 
Chief Justice and thirteen Judges, and did thereby, in addition to the 
persons who, at the time of the establishment of the said’ High Court, 
were Judges of the Supreme Court of Judicature and permanent 
Judges of the Court of Sadr Diwdni Adalat in the said Presidency 
respectively, constitute and appoint certain other persons, being respect- 
ively qualified, as in the said Act is declared, to be Judges of the said 
High Court: 

And whereas on the thirtieth day of January, one thousand eight 
hundred and sixty-three, We did, in the manner in the said recited 
Act, provide, direct, and ordain that the said High Court should con- 
gist of a Chicf Justice and fourteen Judges : 
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And whereas by the said recited Act it is declared lawful for Her 
Majesty, at any time within three years after the establishment of the 
ssid Hith Court, by Her Letters Patent, to revoke all or such parts or 
provisions as Her Majesty might think fit of the Letters Patent by 
which such Court was established, and to grant and make such other 
powers and provisions as Her Majesty might thivk fit, and as might 
have been granted or made by such first Letters Patent: 

And whereas by the Act of the twenty-eighth of Our reign, chapter 
fifteen, entitled “ An Act to extend the term for granting fresh Letters 
Patent for the High Courts in India, and to make fuither provision 
respecting the Territorial Jurisdiction of the said Courts,” the time for 
issuing fresh Letters Patent has been extended to the first of January, 
one thousand eight hundred and sixty-six: 

And whereas, in order to make further provision respecting the 
constitution of the said High Court, and the administration of justice 
thereby, it is expedient that the said Letters Patent, dated the fourteenth 
of May, one thousand eight hundred and sixty-two, should be revoked, 
and that some of the powers and provisions thereby granted and made 
should be granted and made with amendments and additional powers 
and provisions by fresh Letters Patent: 

1. Now know ye that We, upon full consideration of the premises, 

Revocation of former Let- and of Our special grace, certain knowledge, 
ters Patent. and mere motion, have thought fit to revoke, 
and do by these presents (from and after the date of the publication 
thereof, as hereinafter provided, and subject to the provisions thereof), 
revoke Our said Letters Patent of the fourteenth of May, one thousand 
eight hundred and sixty-two, except so far as the Letters Patent of the 
fourteenth year of His Majesty King George the Third, dated the twenty- 
sixth of March, one thousand seven hundred and seventy-four, esta- 
blishing a Supreme Court of Judicature at Fort William in Bengal, 
were revoked or determined thereby. 

2. Aud We do by these presents grant, direct, and ordain that, 

High Court at Fort Wil- notwithstanding the revocation of the said 
liam to be continued. Letters Patent of the fourteenth of May, one 
thousand eight hundred and sixty-two, the High Court of Judica- 
ture, called the High Court of Judicature at Fort William in Bengal, 
shall be and continue, as from the time of the original erection and 
establishment thereof, the High Court of Judicature at Fort William 
in Bengal for the Bengal Division of the Presidency of Fort William 
aforesaidvand that the said Court shall be and continue a Court of 
Record, and that all proceedings commenced in the said High Court 
prior to the date of the publication of these Letters Patent shall be 
continued and depend in the said High Court as if they had com- 
menced in the said High Court after the date of such publication, and 
that all rules and orders in force in the said High Court immediately 
before the date of the publication of these Letters Patent shall continue 
in force, except so far as the same are altered hereby, until the aame 
are altered by competent authority, 

3. And We do hereby appoint and ordain that the person and 

Jndges of the said High persons who shall, immediately before the date 
Court to be continued. of the publication of these Letters Patent, be 
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the Chief Justice and Judges, or acting Chief Justice or Judges, if any, 
of the said High Court of Judicature at Fort William in Beugal, shall 
continue to be the Chief Justice and Judges, or acting Chief Justice or 
Judges, of the said High Court, until further or other provisions shall 
be made by Us or Our heirs and successors in that behalf, in accordance 
with the said recited Act for establishing High Courts of Judicature 
in India, 

4. Aud We do hereby appoint and ordain that every clerk and 

Clerka, &c., of the said ministerial officer of the said High Court of 

High Court tobecontinued. Judicature at Fort William in Bengal, appoiuted 
by virtue of the said Letters Patent of the fourteenth of May, one 
thousand eight hundred and sixty-two, shall continue to hold and enjoy 
his office and employment, with the salary thereunto annexed, until he 
be removed from such office and employment; and he shall be subject 
to the like power of removal, regulations, and provisions as if he were 
appointed by virtue of these Letters Patent, 
_ §, And We do hereby ordain that the Chief Justice and every 
Judge whi shall be, from time to time, appoint- 
ed to the said High Court of Judicature at 
Fort William in Bengal, previously to entering upon the execution of 
the duties of his office, shall make and subscribe the following declara- 
tion before such authority or person as the Governor-General in Council 
may commission to receive it :— 

“J, A.B, appointed Chief Justice [or a Judge] of the High 
Court of Judicature at Fort William in Bengal, do solemnly declare 
that J will faithfully perform the duties of my office to the best of 
my ability, knowledge, and judgment.” 

6. Aud We do hereby grant, ordain, and appoint that the said 

Seal. High Court of Judicature at Fort William in 
Bengal shall have and use, as occasion may 
require, a seal bearing a device and impression of Our Royal Arms, 
with an exergue or label surrounding the same, with this inscription, 
“The Seal of the High Court at Fort William in Bengal.” Aud We 
do further grant, ordain, and appoint that the said seal shall be delivered 
to and kept in the custody of the Chief Justice, and in case of 
vacancy of the office of Chief Justice, or during any absence of the 
Chief Justice, the same shall be delivered over and kept in the custody 
of the person appointed to act as Chief Justice, under the provisions of 
section 7 of the said recited Act; and We do further grant, ordain, and 
appoint that whensoever it shall happen that the office of Chief Justice 
or of the Judge to whom the custody of the said seal be committed shalt 
be vacant, the said High Court shall be and is hereby authorized and 
empowered to demand, seize, and take the said seal from any person or 
persons whomsoever, by what ways and means soever the same may 
have come to his, her, or their possession. 

7. And We do hereby further grant, ordain, and appoint that all 

Writs, &c., how to issue, Wits, summonses, precepts, rules, orders, and 

other mandatory process to be used, issued, or 

awarded by the said High Court of Judicature at Fort William in 

Bengal, shall run and be in the name and style of Us or Our heirs and 
successors, and shall be sealed with the seal of the said High Court, 


Judge’s declaration. 
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8. And We do hereby authorize and empower the Chief Justice 
Appointmente: of the said High Court of Judicature at Fort 
William in Bengal from time to time, as 
occasion may require, and subject to any rules and restrictions which 
may be prescribed by the Governor-General in Council, to appoint 
so many and such clerks and other ministerial officers as shall be 
found necessary for the administration of justice, and the due execu- 
tion of all the powers and authorities granted and committed to 
the said High Court by these Our Letters Patent. Aud We do hereby 
ordain that every such appointment shall be forthwith submitted to 
the approval of the Governor-General in Council, and shall be either 
confirmed or disallowed by the Governor-General in Council; and it 
is Our further will and pleasure, and We do hereby, for Us, Our 
heirs and successors, give, grant, direct, and appoint that all and every 
the officers and clerks to be appointed as aforesaid shall have and receive 
respectively such reasonable salaries as the Chief Justice shall, from 
time to time, appoint for each office and place respectively, and as the 
Governor-General in Council shall approve of: Provided always, and 
it is Our will and pleasure that all aud every the officers and clerks to 
be appointed as aforesaid shall be resident within the limits of the 
jurisdiction of the said Court so long as they shall hold their respective 
offices; but this proviso shall not interfere with or prejudice the right 
of any officer or clerk to avail himself of leave of absence under any 
rules prescribed by the Governor-General in Council, and to absent 
himself from the said limits during the term of such leave, in accord- 
ance with the said rules. 
9. And We do hereby authorize and empower the said High Court 
Powers of High Court in Of Judicature at Fort William in Bengal to 
admitting Advocates, Va- approve, admit, aud enrol such and so many 
kile, and Attorneys, Advocates, Vakils, and Attorneys as to the said 
High Court shall seem meet ; and such Advocates, Vakils, and Attorneys 
shall be and are hereby authorized to appear for the suitors of the said 
High Court, and to plead or to act, or to plead and act, for the said 
suitors, according as the said High Court may, by its rules and direc- 
tions, determine, and subject to such rules and directions, 


10. And We do hereby ordain that the said High Court of 
In making rules forthe Judicature at Fort William in Bengal shall 
qualifications, &c., of Advo- have power to make rules for the qualification 
cates, Vakils,and Attorneys. and admission of proper persons to be Advo- 
cates, Vakils, and Attorneys-at-law of the said High Court, and shall be 
empowered to remove or to suspend from practice, on reasouable cause, 
the suid Advocates, Vakils, or Attorneys-at-law ; and no person whatso- 
ever, but such Advocates, Vakils, or Attorneys, shall be allowed to act 
or to plead for, or on behalf of, any suitor in the said High Court, except 
that any suitor shall be allowed to appear, plead, or act on his own 
behalf, or on behalf of a co-suitor. 


As to Civil Jurisdiction. 


11. And We do hereby ordain that the said High Court of Judi- 
Local limits of ordinary cature at Fort William in Bengal shall have’ 
original jurisdiction. and exercisé ordinary original civil jurisdiction 
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within such local limits as may, from time to time, be declared and 
prescribed by any law made by competent legislative authority for 
Tudia, and until some local limits shall be so declared and prescribed 
within the limits declared aud prescribed by the proclamation fixing the 
limits of Calcutta, issued by the Governor-General in Council on the 
tenth day of September in the year of our Lord one thousand seven 
hundred and ninety-four, and the ordinary original civil jrrisdiction of 
the said High Court shall not) extend beyond the limits for the time 
being declared and prescribed as the local limits of such jurisdiction, 


12. And We do further ordain that the said High Court of Judica- 
Original jurisdictionasto ture at Fort William in Bengal, in the exercise 
puits. of its ordinary original civil jurisdiction, shall 
be empowered to receive, try, aud determine suits of every description, 
if, in the case of suits for land or other immoveable property, such land 
or property shall be situated, or in all other cases if the cause of action 
shall have arisen, either wholly, or, in case the leave of the Court shall 
have been first obtained, in part, within the local limits of the ordinary 
original jurisdiction of the said High Court, or if the defendant, at the 
time of the commencement of the suit, shall dwell, or carry on business, 
er personally work for gain within such Hmits: except that the said 
High Court shall uot have such original jurisdiction in cases falling 
within the jurisdiction of the Small Cause Court at Calcutta, in which 
the debt or damage, or value of the property sued for, does not exceed 
one hundred rupees, 


13. And We do further ordain that the said High Court of Judica- 
Extraordinary original ture at Fort William in Bengal shall have power 
jurisdiction. to remove, and to try and determine, as a Court 
of extraordinary original jurisdiction, any suit being or falling within 
the jurisdiction of any Court, whether within or without the Bengal 
Division of the Presidency of Fort William, subject. to its snuperintend- 
ence, when the said High Court shall think proper to do so, either on 
the agreement of the parties to that effect, or for purposes of justice, 
the reasons for so duiug being recorded on the proceedings of the said 
High Court. 


14. And We do further ordain that where plaintiff has several 
As to joinder of causes causes of action against defendant, such causes 
of action. of action not being: for Jand or other intmove- 
able property, and the said High Court shall have original jurisdiction 
im respect of one of such causes of action, it shall be Jawful for the said 
High Court to call on the defendant to show cause why the several 
causes of action should not be joined together in one suit, and to make 
vi order for trial of the same as to the said High Court shall seem 
t. 
15. And We do further ordain that an appeal shall lie to the said 
Appeal from Courts of High Court of Judicature at Fort William in 
original jurisdiction tothe Bengal from the judgment (not being a sentence 
auntie in tts appellate or order passed or made in any criminal trial) 
: of one Judge of the said High Court, or of one 
Judge of any Division Court, pursuant to section 13 of the said recited 
Act, and that an appeal shall also lie to the said High Court from the 
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judgment (not being a sentence or order as aforesaid) of two or more 
Judges of the said High Court, or of such Division Court, wherever such 
Judges are equally divided in opinion, and do not amount in number to- 
a majority of the whole of the Judges of the said High Court at the 
time being; but that the right of appeal from other judgments 
of Judges of the said High Court or of such Division Court shall be 
to Us, Our heirs or successors, in Our or their Privy Council as herein- 
after provided. 


16. And We do further ordain that the said High Court of Judi- 
Appeal from Courts in cature at Fort William in Bengal shall be a 
Provinces. Court of Appeal from the Civil Courts of the 
Bengal Division of the Presidency of Fort William, and from all other 
Courts subject to its superintendence, and shall exercise appellate juris- 
diction in such cases as are subject to appeal to the said High Court by 
virtue of any laws or regulations now in force. 


17. And We do further ordain that the said High Court of Judi- 
Jurisdiction as to infants catureat Fort William in Bengal shall have the 
and lunatics. like power and authority with respect to the 
persons and estates of infants, idiots, and lunatics within the Bengal 
Division of the Presidency of Fort William, as that which was vested. 
in the said High Court immediately before the publication of these 
presents, 


18. And We do further ordain that the Court for relief of insolvent 
Provision with respect to debtors at Calcutta shall be held before one of 
the Insolvent Court. the Jndges of the said High Court of Judica- 
ture at Fort William in Bengal, and the said High Court, and any such 
Judge thereof, shall have and exercise, within the Bengal Division of 
the Presideucy of Fort William, such powers and authorities with 
respect to original and appellate jurisdiction, and otherwise, as are con- 
stituted by the laws relating to insolvent debtors in India. 


19, And We do further ordain that, with respect to the law or 
In the exercise of ordinary equity to be applied to each case coming before 
original civil jurisdiction. the said High Court of Judicature at Fort 
William in Bengal, in the exercise of its ordinary original civil jurisdic- 
tion, such law or equity shall be the law or equity which would have 
been applied by the said High Court to such case if these Letters 
Patent had not issued. 


20. And We do further ordain that, with respect to the law or 
In the exercise of extra. equity and rule of good conscience to be ap- 
ordinary original civil juris. plied to each case coming before the said High 
diction. Court of Judicature at Fort William in re 
in the exercise of its extraordinary original civil Jurisdiction, such law 
or equity and rule of good conscience shall be the law or equity and rule 
ef good conscience which would have been applied to such case by any 
local Court having jurisdiction therein, 


21, And We do further ordain that, with respect to the law 
" Inthe exeroise of appele OF equity and rule of good conscience to be’ 
late jurisdiction. applied by the said High Court of Judicature 
at Fort William in Bengal to each case coming before it in the exercise 
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of its appellate jurisdiction, such law or equity and rule of good con- 
science shall be the law or equity and rule of good conscience which the 
Court in which the proceedings in such case were originally instituted 
ought to have applied to such case. 


22, And We do further ordain that the said High Court of Judi- 
Ordinary original juris. cature at Fort William in Bengal shall have 
diction. ordinary original criminal jurisdiction within 
the local limits of its ordinary original civil jurisdiction ; and also in 
respect of all such persons both within the limits of the Bengal Division 
at the Presidency of Fort William and beyond such limits, and not 
within the limits of the criminal jurisdiction of any other High Court 
or Courts established by competent legislative authority for India, as 
the said High Court of Judicature at Fort William in Bengal shall 
bave criminal jurisdiction over at the date of the publication of these 
presents. 


23. And We do further ordain that the said High Court of Judi- 
cature at Fort William in Bengal, in the exer- 
cise of its ordinary original criminal jurisdic- 
tion, shall be empowered to try all persons brought before it in due 
course of law. 


24, And We do further ordain that the said High Court of Judi- 
Hxtraordinary original ju. cature at Fort William in Bengal shall have 
risdiction. extraordinary original criminal jurisdiction over 
all persons residing in places within the jurisdiction of any Court now 
subject to the superintendence of the said High Court, and shall have 
authority to try at its discretion any such person brought before it on 
charges preferred by the Advocate-General, or by any Magistrate 
“i oe Officer specially empowered by the Government in that 
ehalf. 


25. And We do further ordain that there shall be no appeal to 

As to appeals, &o. the said High Court of Judicature at Fort 

William in Bengal from any sentence or order 

passed or made in any criminal trial before the Court of original juris- 

diction which may be constituted by one or more Judges of the said 

High Court. But it shall be at the discretion of any such Court to 

ao avy point or points of law for the opinion of the said High 
ourt, 


26. And We do further ordain that on such point or points of law 
' As to review of judgment, eing so reserved as aforesaid, or on its being 
certified by the said Advocate-General that in 
his judgment there is an error in the decision of a point or points of 
law decided by the Court of original criminal jurisdiction, or that a 
point or points of law which has or have been decided by the said Court 
should be further considered, the said High Court shall have full power 
and authority to review the case, or such part of it as may be necessary, 
and finally determine such point or points of law, and thereupon to 
alter the sentence passed by the Court of original jurisdiction, and to 
oo judgment and sentence as to the said High Court shall seem 
right. 


Persons. 


LETTERS PATENT—BENGAL, 13 


27. And We do further ordain that the said High Court of Judi- 
Appeals from Courte in cature at Fort William in Bengal shall be a 
Provinces. Court of Appeal from the Criminal Courts of 
the Bengal Division of the Presidency of Fort William, and from all 
other Courts subject to its superintendence, and shall exercise appellate 
jurisdiction in such cases as are subject to appeal to the said High Court 
by virtue of any law now in force. 


28. And We do further ordain that the said High Court of Judi- 
As to referred cages and cature at Fort William in Bengal shall be a 
revision of trials. Court of reference and revision from the Cri- 
minal Court subject to its appellate jurisdiction, and shall have power 
to hear and determine all such cases referred to it by the Sessions 
Judges, or by any other Officers now authorized to refer cases to the 
said High Court, and to revise all such cases tried by any Officer or 
Court possessing criminal jurisdiction, as are now subject to reference 
to, or revision by, the said High Court, 


29. And We do further ordain that the said High Court shall 
As to transfer of a case have power to direct the transfer of any crimi- 
from one Court to another. nal case or appeal from any Court to any other 
Court of equal or superior jurisdiction, and also to direct the prelimi- 
nary investigation or trial of any criminal case by any Officer or Court 
otherwise competent to investigate or try it, though such case be- 
longs in ordinary course to the jurisdiction of some other Officer or 
Court. 


Criminal Law under which Punishments to be inflicted. 


30. And We do oe ordain that Ey Medes een for trial 
fore the said High Court of Jucicature at 
foo er ares Fort William in Bengal, either in the exercise 
of its original jurisdiction, or in the exercise of jurisdiction as a Court of 
appeal, reference, or revision, charged with any offence for which provi- 
sion is made by Act No, XLV, of 1860, called the “Indian Penal Code,” 
or by any Act amending or excluding the said Act which may have 
been passed prior to the publication of these presents, shall be liable to 
punishment under the said Act or Acts, and not otherwise. 


Exercise of Jurisdiction on Cirewit or Special Commission. 


31. And We do further ordain that whenever it shall appear to 
Judges may sit in other the Governor-General in Council convenient 
places by way of circuit or that the jurisdiction and power by these Our 
special commission. Letters Patent, or by the recited Act, vested in 
the said High Court of Judicature at Fort William in Bengal, should 
be exercised in any place within the jurisdiction of any Court, now 
subject to the superintendence of the said High Court, other than the 
usual place of sitting of the said High Court, or at several such places 
by way of circuit, the proceeding in cases before the said High Court 
at such place or places shall be regulated by any law relating thereto 
ai has been or may be made by competent legislative authority for 
ndia, 


14 LETIERS PATENT—BENGAL,~ 


Admiralty and Vice-Admiraliy Jurisdiction. 


82. And We do further ordain that the said High Court of Judi- 

Civil. cature at Fort William in Bengal shall have 

and exercise all such civil and maritime juris- 

diction as may now be exercised by the said High Court as a Court. of 

Admiralty or of Vice-Adiiralty and also such jurisdiction for the trial 

aud adjudication of prize causes and other maritime questions arising 
in India as may now be exercised by the said High Court. 


33, Aud We do further ordain that the said High Court of Judi- 
eature at Fort William in Bengal shall have 
and exercise all such criminal jurisdiction as 
may now be exercised by the said High Court as a Court of Admiralty 
or Vice-Admiralty, or otherwise in connection with maritime matters or 
matters of prize. 


Lestamentary and Intestate Jurisdiction. 
34. And We do further ordain that the said High Court of Judi- 


cature at Fort William in Bengal shall have the like power and author- 
ity as that which may now be lawfully exercised by the said High 
Court (except within the limits of the jurisidiction for that purpose of 
any other High Court established by Her Majesty’s Letters Patent} in 
relation to the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and all other 
effects whatsoever of persons dying intestate, whether within. or with- 
out the said Bengal Division (subject to the orders of the Governor- 
General in Council as to the period when the said High Court shall 
cease to exercise testamentary and intestate jurisdiction in any place or 
places beyond the limits of the provinces or places for which it was 
established]: Provided always that nothing in these Letters Patent 
contained shall interfere with the provisions of auy law which has been 
made by competent legislative authority for India, by which power is 
given to any other Court to grant such probates aad letters of adininis- 
tration, 


Crimival. 


Matrimonial Jurisdiction. 


35. And We do further ordain that the said High Court of Judi- 
cature at Fort William iu Bengal shall have jurisdiction, within the 
Bengal Division of the Presidency of Fort William, in matters matri- 
monial between Our subjects professing the Christian religion: Pro- 
vided always that nothing herein contained shall be held to interfere 
with the exercise of any jurisdiction iu matters matrimonial by any 
Court not established by Royal Charter within the said Presideucy 
lawfully possessed thereof. 


Powers of single Judges and Division Courts. 


86. And We do hereby declare that any function which is hereby 
directed to be performed by the said High Court of Judicature at Fort 
William in Bengal in the exercise of its original or appellate jurisdic- 
tion may be performed by any Judge, or by any Division Court thereof 
appoiuted or constituted for such purpose, under the provisions of the 
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thirteenth section of the aforesaid Act of the twenty-fourth and 
twenty-fifth years of Our reigu; and if such Division Court is com- 
posed of two or more Judges, and the Judges are divided in opinion as 
to the decision to be given on any point, such point shall be decided 
according to the opinion of the majority of the Judges, if there shall 
be a majority, but if the Judges should be equally divided, then the 
opinion of the senior Judge shall prevail. 


Reguiution of Civil Proceedings. 


37. And We do further ordain that it shall be Jawful for the said 
Hivh Court of Judicature at Fort William in Bengal, from time to time, 
to make rules and orders for the purpose of regulating all proceedings 
in civil cases which may be brought before the said High Court, includ- 
ing proceedings in its Admiralty, Vice-Admiralty, Testamentary, Intes- 
tate, and Matrimonial Jurisdictions respectively : Provided always that 
the said High Court shall be guided in making such rules and orders as 
far as possible by the provisions of the Code of Civil Procedure, being 
an Act passed by the Governor-General in Council, and being Act 
No, VIIL. of 1859, and the provisions of any law which has been made, 
amcnding or altering the same, by competent legislative authority for 
Tniia. 


Regulation of Criminal Proceedings. 


38. And We do further ordain that the proceedings in all criminal 
cases which shall be brought before the said High Court of Judicature 
at; Fort William in Bengal in the exercise of its ordinary origival 
criminal jurisdiction, and also in all other criminal cases over which the 
said Hough Court had jurisdiction immediately before the publication of 
these presents, shall be regulated by the procedure and practice which 
was In use in the said High Court immediately before such publication, 
subject to any law which has been or may be made in relation thereto 
by competcut legislative authority for ludia; aud that the proceedings 
in all other criminal causes shall be regulated by the Code of Criminal 
Procedure prescribed by an Act passed by the Governor-General in 
Jouncil, and being Act No. XXV. of 1861, or by such further or other 
Jaws in relation to criminal procedure a3 may lave been or may be made 
by such authority as aforesaid. 


As to Privy Council Appeals. 


39. And We do further ordain that any pergon or persons may 
appeal to Us, Our heirs and successors, in Our or their Privy Council, 
in any matter not being of criminal jurisdiction, from any final 
judgment, decree, or order of the said High Court of Judicature at 
Fort William in Bengal made on appeal, and from any final judgment, 
decree, or order made in the exercise of original jurisdiction by a major- 
ity of the full number of Judges of the sail High Court, or of any 
Division Court from which an appeal shall not He to the said High 
Court under the provision contained in the 15th clause of these 
presents: Provided, in either case, that the sum or matter at issue is of 
the amount or value of not less than 10,000 rupees, or that such 
judgment, decree, or order shall involve, directly or indirectly, some 
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claim, demand, or qtiestion to or respecting property amounting to or of 
the value of not less that 10,000 rupees; or from any other final judg- 
ment, decree, or order made either on appeal or otherwise as aforesaid, 
when the said High Court shall declare that the case is a fit one for 
appeal to Us, Our heirs or successors, in Our or their Privy Council : 
subject always to such rules and orders as are now in force, or may 
from time to time be made, respecting appeals to Ourselves in Council 
from the Courts of the said Presidency, except so far as the said exist- 
ing rules and orders respectively are hereby varied ; and subject also 
to such further rules and orders as We may, with the advice of Our Privy 
Council, hereafter make in that behalf. 


40. And We do further ordain that it shall be lawful for the said 
From interlocutory judg- High Court of Judicature at Fort William in 
ments. - Bengal, at its discretion, on the motion, or, if 
the said High Court be not sitting, then for any Judge of the said High 
Conrt upon the petition of any party who considers himself aggrieved 
by any preliminary or interlocutory Judgment, decree, order, or sentence 
of the suid High Court in any such proceeding as aforesaid, not being 
of criminal jurisdiction, to grant permission to such party to appeal 
against the same to Us, Our heirs and successors, in Our or their Privy 
Council, subject to the same rules, regnlations, and limitations as are 
herein expressed respecting appeals from final judgments, decrees, orders, 
and sentences. 


41. And We do further ordain that from any judgment, order, or 
sentence of the High Court of Judicature at 
Fort William in Bengal, made in the exercise 
of original criminal Jurisdiction, or in any criminal case where any point 
or points of law have been reserved for the opiuion of the said High 
QOourt in manner hereinbefore provided, by any Court which has exer. 
cised original jurisdiction, it shall be lawful for the person aggrieved by 
such judgment, order, or sentence to appeal to Us, Our heirs or succes- 
sors in Council, provided the said High Court shall declare that the 
case is a fit one for such appeal, and under such conditions as the said 
High Court may establish or require, subject always to such rules and 
orders as We may, with the advice of Our Privy Council, hereafter 
make in that behalf, 


42. Aud We do further ordain that in all cases of appeal made 

As to transmission of from any judgment, order, sentence, or decree 
vopies of evidence, &o. of the said High Court of Judicature at Fort 
William in Bengal to Us, Our heirs or successors, in Our or their Privy 
Council, such High Court shall certify and transmit to Us, Our heirs 
aud successors, in Our or their Privy Council, a true and correct copy of 
all evidence, proceedings, judgments, decrees, and orders had or made in 
such cases appealed, so far as the same have relation to the matters of 
appeal, such copies to be certified under the seal of the said High Court; 
and that the said High Court shall also certify and transmit to Us, Our 
heirs aud successors, in Our or their Privy Council, a copy of the 
reasons given by the Judges of such Court, or by any of such Judges, 
for or against the judgment or determination appealed against. And 
We do further-ordaip that the said High Court shall, in all cases of 


In orinsinal cases, &c. 
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bea as to Us, Our heirs or successors, conform to and execute, or cause 

to be executed, such judgments and orders as We, Our heirs or succes- 

sors,in Our or their Privy Council, shall think fit to make in the 

premises, in such manner as any original judgment, decree, or decretal . 
orders, or other order or rule of the said High Court, should or might 

have been executed. 


Power of Government to call for Records, de, 


43. And it is Our further will and pleasure that the said High 
Court of Judicature at Fort William in Bengal shall comply with such 
requisitions as may be made by the Government for records, returns, 
and statements, in such form and manner as such Government may 
deem proper. 


Powers of Indian Legislature preserved. 


44. And We do further ordain and declare that all the provisions 
of these Our Letters Patent are subject to the legislative powers of the 
Governor-General in Council, exercised at meetings for the purpose of 
makiug laws and regulations, and alse of the Governor-General in cases 
of emergency under the provisions of an Act of the twenty-fourth and 
twenty-fifth years of Our reign, chapter sixty-seven, and may be in all 
respects ameuded aad altered thereby, 


As to provisions of former Letters Patent. 


45. And it is Our further will and pleasure that these Letters 
Patent shall be published by the Governor-General in Council, and 
shall come into operation from and after the date on which effect shall 
have been given to them 3 so much of the aforesaid Letters Patent 
granted by His Majesty King George the Third as was not revoked or 
determined by the said Letters Patent of the Fourteenth of May, One 
thousand eight hundred and sixty-two, and is inconsistent with these 
Letters Patent, shall cease, determine, and be utterly void, to all inteuta 
aud purposes whatsvever. 

In Witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster, the twenty-eighth day of 
December, in the twenty-ninth year of Our reign. — 


(Signed) C. ROMILLY, 


LETTERS PATENT FOR THE ESTABLISHMENT OF A HIGH COURT 
IN THE N, W. PROVINCES OF THE BENGAL PRESIDENCY. 


Dated March 17, 1866, 
Victoria, by the Grace of God, of the United Kingdom of Great 
Recital of Acts. Britain and Ireland, Queen, Defender of the 


| Faith, To all to whom these presents shall come, 
greeting: Whereas, by an Act of Parliament, passed in the twenty- 
fourth and twenty-fifth years of Our reign, intituled “An Act for 
establishing High Courts of Judicature in India,” it was, amongst 
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other things, enacted that it should be lawful for Her Majesty, by: 
Letters Patent under the Great Seal of the United Kingdom, to erect 
and establish a High Court of Judicature at Fort William in Bengal 
for the Bengal Division of the Presidency of Fort William aforesaid, 
and that such High Court should consist of a Chief Justice and as 
many Judges, not exceeding fifteen, as Her Majesty might, from time 
to time, think fit to appoint, who should be selected from among persons 
qualified as in the said Act is declared: Provided always that tbe 
persous who, at the time of the establishment of such High Court, 
were Judges of the Supreme Court of Judicature, and permanent 
Judges of the Court of Sadr Diwdni Addlat or Sadr Adalat of the 
same Presidency, should be and become Judges of such High Court 
without further appointment for that purpose, and the Chief Justice 
of such Supreme Court should become the Chief Justice of such 
High Court, and that, upon the establishment of such High Court 
as aforesaid, the Supreme Court and the Court of Sadr Diwéni 
Adadlut and Sadr Nizdmat Acdlat at Calcutta, in the said Presidency, 
should be abolished : 


And that the High Court of Judicature so to be established should 
have and exercise all such civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate, and matrimonial jurisdiction, original and appel- 
late, and all such powers and authority for and in relation to the adminis- 
tration of justice in the said Presidency as Her Majesty might, by such 
Letters Patent as aforesaid, grant and direct, subject, however, to such 
directions and limitations, as to the exercise of original, civil, and 
criminal jurisdiction beyond the limits of the Presidency towns, as might 
be prescribed thereby ; and save as by such Letters Patent might be 
otherwise directed, and subject and without prejudice to the legislative 

wers in relation to the matters aforesaid of the Governor-General of 
ndia in Council, the High Court so to be established should have and 
exercise all jurisdiction, and every power and authority whatsoever, In 
any mauner vested in any of the Courtsin the same Presidency abolished 
ae the said Act at the time of the abolition of such last-mentioned 
Jourt : 


‘And whereas it is further declared by the said recited Act that it 
shall be lawful for Us by Letters Patent to erect and establish a High 
Court of Judicature in and for any portion of the territories within 
Her Majesty’s Dominions in India, not included within the limits of the 
local jurisdiction of another High Court, to consist of a Chief Justice 
and such number of other Judges, with such qualifications as were by 
the sime Act required in persons to be appointed to the High Courts 
established at the said Presidencies, as we from time to time might 
think fit to appoint; and that, subject to the directions of the Letters 
Patent, all the }rovisions of the said recited Aet relative to High 
Courts and to the Chief Justice and other Judges of such Courts, and 
to the Governor-General, or Governor of the Presidency in which such 
High Courts were established, shall, as far as circumstances may permit, 
be applicable to any new High Court which may be established in the 
said territories, and to the Chief Justice and other J nudges thereof, and 
to the persous administering the government of the said territories: 
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And whereas We did, upon full consideration of the premises, 
think fit to erect and establish, and by Our Letters Patent under the 
Great Seal of the United Kingdom of Great Britain and Ireland, bearing 
date at. Westminster, the Fourteenth day of May, in the Twenty-tfth 
Year of Our Reign, in the Year of our Lord One Thousand eight 
hundred aud sixty-two, did accordingly, for Us, Our heirs and suceessors, 
erect and establish, at Fort William in Bengal, for the Benga) Division 
of the Presidency of Fort William aforesaid, a High Court of Judica- 
ture, which should be called the High Court of Judicature at Fort 
William in Bengal, and did thereby constitute the said Court to be a 
Court of Record: 


1. Now know ye that We, upon full consideration of the premises, 
Establishment of High avd of Our special grace, certain knowledge, 
Court. and mere motion, have thought fit to erect aud 
establish, and by these presents We do accordingly, for Us, Our heirs 
and successors, erect and establish, for the North-Western Provinces of 
the Presidency of Fort William aforesaid, a High Court of Judicature, 
which shall be called the High Court of Judicature for the North- 
Western Provinces, and We do hereby constitute the said Court to be a 
Court of Record. 

2. And We do hereby appoint and ordain that the said High 
Court of Judicature for the North-Western 
Provinces shall, until further or other provision 
shall be made by Us or Our heirs and successors in that behalf, in 
accordance with the said recited Act, consist of a Chief Justice and five 
Judges, the first Chief Justice being Walter Morgan, Esquire, and the 
five Judges being Alexander Ross, Esquire, William Edwards, Esquire, 
William Roberts, Esquire, Francis Boyle Pearson, Esquire, and Charles 
Arthur Turner, Esquire, being respectively qualified as in the said Act 
is declared, 


3. And We do hereby ordain that the Chief Justice and every 
Judge of the said High Court of Judicature 
for the North-Western Provinces, previously to 
entering upon the execution of the duties of his office, shall make and 
subscribe the following declaration before such authority or person as 
the Governor-General in Council may commission to receive it :— 

“T, A. B, appointed Chief Justice |or a Judge] of the High Court 
of Judicature for the North-Western Provinces, do solemnly declare 
that I will faithfully perform the duties of my office to the best of my 
ability, kuowledge, and judgment. 


4, Aud We do hereby grant, ordain, and appoint that the said 
High Court shall have and use, as occasion may 

Beet: require, a seal bearing a device and impression 
of. Our Royal Arms, within an exergue or label surrounding the same, 
with this inscription, “The Seal of the High Court for the North- 
estern Provinces.” Aud We do further grant, ordain, and appoint 
that the said Seal shall be delivered to and kept in the custody of the 
Chief Justice, and in case of vacancy of the office of Chief Justice, or 
during any absence of the Chief Justice, the same shall be delivered 
over and kept in the custody of the person appo.nted to act as Chief 


Constitution, &o. 


Declaration of Judges, 
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Justice, under the provisions of section 7 of the said recited Act; and 
We do further grant, ordain, and appoint that whensoever it shall bap- 
pen that the office of Chief Justice or of the Judge to whom the cus- 
tody of the said Seal be committed shall be vacant, the said High Court 
shall be and is hereby authorized and empowered to demand, seize, and 
take the said Seal from any person or persons whomscever, by what 
ways and meaus scever the same may have come to his, her, or their 
possession. 


5. And We do hereby further grant, ordain, and appoint that all 
Writs, &o., how to issue, Wits, summonses, precepts, rules, orders, and 
a other mandatory process to be used, issued, or 
awarded by the said High Court of Judicature for the North-Western 
Provinces, shall run and be in the name and style of Us, or of Our heirs 


a successo1s, and shall be sealed with the Seal of the said High 
ourt, 


6. And We do hereby authorize and empower the Chief Justice 

of the said High Court of Judicature for the 
eeEnanmeere North-Westers Provinces fiom time to time, as 
occasion may require, and subject to any rules and restrictions which 
may be prescribed by the Governor-General in Council], to appoint so 
many and such cle:ks and other ministerial officers as shall be found 
necessary for the administration of justice and the due execution of all 
the powers and authorities granted and committed to the said High Cuurt 
by these Our Letters Patent. And We do hereby ordain that every such 
appointment shall be forthwith submitted to the approval of the Licu- 
tenant-Governor of the North-Western Provinces, and shall be either 
confirmed or disallowed by the said Lieutenant-Governor. And it is Our 
further will and pleasure, and We do hereby, for Us, Our heirs and _ suc- 
cessors, give, grant, direct, and appoint that all and every the officers 
and clerks to be appointed as aforesaid shal] have and receive respect- 
ively such reasonable salaries as the Chief Justice shall, from time to 
time, appoint for each office and place respectively, and as the Lieute- 
nant-Governor of the North-Western Provinces, subject to the control of 
the Governor-General in Council, shall approve of: Provided always, 
and it is Our will and pleasure, that all and every the officers and 
clerks to be appointed as aforesaid shall be resident within the limits 
of the jurisdiction of the said Court, so long as they shall hold their 
respective offices ; but this proviso shall not interfere with or prejudice 
the right of any officer or clerk to avail himself of leave of absence under 
any rules prescribed by the Governor-General in Council, and to absent 


himself from the said limits during the term of such leave, in accord- 
ance with the said rules, 


As to Admission of Advocates, Vakils, Attorneys. 


7, And We do hereby authorize and empower the said High 
Court of Judicature for the North-Western Provinces to approve, 
admit, and enrol such and so many Advocates, Vakils, and Attorneys 
as to the said High Court shall seem meet ; and such Advocates, Vakils, 
and Attorneys shall be and are hereby authorized to appear for the 
suitors of the said High Court, and to plead or to act, or to plead and 
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act, for the said suitors, according as the said High Court may, by its 
rules and directions, determine, and subject to such rules and directious, 

8. And We do hereby ordain that the said High Court of Judica- 
tnre for the North-Western Provinces shall have power to make rules 
for the qualification and admission of proper persons to be Advocates, 
Vakils, and Attorneys-at-law of the said High Court, and shall be 
empowered to remove or to suspend from practice, on reasonable cause, 
the said Advocates, Vakils, or Attorneys-at-law; and, no person what- 
ever, but such Advocates, Vakifls, or Attorneys, shall be allowed to act or 
to plead for, or on behalf of, any suitor in the said High Court, except 
that any suitor shall be allowed to appear, plead, or act on his own 
behalf, or on behalf of a co-suitor, 


Civil Jurisdiction, 


9. And We do further ordain that the said High Court of Judica- 
Extraordinary original ture for the North-Western Provinces shall 
jurisdiction. have power to remove, and to try and deter- 
mine, as a Court of extraordinary original jurisdiction, any suit being 
or falling within the jurisdiction of any Court, subject to its superintend- 
ence, when the suid High Court shall think proper to do so, either on 
the agreement of the parties to that effect, or for purposes of justice, 
the reason for so doing being recorded on the proceedings of the said 


High Court, 


10. And We do further ordain that an appeal shall lie to the said 
Appeal may lie from the High Court of Judicature for the North-West- 
Courts of original jurisdio- ern Provinces from the judgment (not being a 
tion to High Court in its sentence or order ene or made in any crimi- 
BpPc ete JOnepnOn: nal trial) of one Judge of the said High Court 
or of one Judge of any Division Court, pursuant to section 13 of the 
said recited Act, and that an appeal shall also lie to the said High 
Court from the judgment (not being a sentence or order as aforesaid) 
of two or more Judges of the said High Court, or of such Division 
Court, wherever such Judges are equaliy divided in opinion, and do not 
amount in number to a majority of the whole of the Judges of the said 
High Court at the time being; but that the right of appeal from other 
jadgments of Judges of the said High Court or of such Division Court 
in such case shall be to Us, Our heirs or successors, in Our or their 
Privy Council, as hereinafter provided. 


11. And We do further ordain that the said High Court of Judi- 

As to appealfrom Courts cature for the North-Western Provinces shall 

in the Provinces. be a Court of Appeal from the Civil Courts 

of the North-Western Provinces, and from all other Conrts to which 

there is now an appeal to the Sadr Diw4ni Adaélat, and shall 

exercise appellate jurisdiction in such cases as are subject to appeal to 
the said High Court by virtue of any laws or regulations now in force. 


12. And We do further ordain that the said High Court of Judi- 
Astoinfants andlunatics, Cature for the North-Western Provinces shall 
| bave the like power and authority with respect 
to the persons and estates of infants, idiots, and lunatics within the 
North-Western Provinces, as that which is exercised in the Bengal 
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Division of the Presidency of Fort William by the High Court of 
Judicature at Fort William in Bengal, but subject to the provisious 
of any laws or regulations now in force. 


Law to be administered, 


13. And We do further ordain that, with ial Se to the ny or 

: bd equity to be applied to each case coming before 

lie ‘zr ee es ie aid Hich” Yourt of Judicature for the 

original civil jurisdiction. ©§= North-Western Provinces, in the exercise of its 

extracrdinary original civil jurisdiction, such law or equity shall, until 

otherwise provided, be the law or equity which would have been 
applied to such case by any local Court having jurisdiction therein, 


14. And We do further ordain that, with respect to the law or 
By High Court in the equity and rule of good conscience to he applied 
exercise of appellate juris- by the said High Court of Judicature for the 
diction. North-Western Provinces, to each case coming 
before it in the exercise of its appellate jurisdiction, such law or equity 
and rule of good conscience shall be the law or equity and rule of good 
conscience which the Court in which the proceedings in such case were 
originally instituted ought to have applied to such case, 
Criminal Jurisdiction. 
15. And We do further ordain that the said High Court of 
Ordinary original jurisdio-. Judicature for the North-Western Provinces 
tion. shall have ordinary original criminal jurisdic- 
tion in respect of all such persons within the said Provinces as the 
H gh Court of Judicature at Fort William in Bengal shall have crimiual 
jurisdiction over at the date of the publication of these presents; and 
the criminal jurisdiction of the said last-mentioned High Court over 
such persons shall cease at such date: Provided, nevertheless, that 
criminal proceedings which shall, at snch date, have been commenced in 
the said last-meutioned High Court, shall continue as if these presents 
had uot been issued, 


16. And We do further ordain that the said High Court of 
Judicature for the North-Western Provinces, 
in the exercise of its ordinary original criminal 
jurisdiction, shall be empowered to try all persons brought befure it 
in due course of law. 


17, And We do further ordain that the said High Court of Judica- 
Extraordinary original ture fur the North-Western Provinces shall have 
juriediction, extiaordinary original criminal jurisdiction over 
all persons residing in places within the jurisdiction of any Court now 
subject to the superintendence of the Sadr Nizdmat Addlat, and 
shall have authority to try at its discretion any such persons brought 
before it on charges preferred by any Magistrate or other Odiicer 
specially empowered by the Government in that behalf. 
18. And We do further ordain that there shall be no appeal to 
No appeal from Court he said High Court from any sentence or order 
exercising original jurisdic- passed or made in any criminal trial before the 
tion, Courts of original criminal jurisdiction which 


Jurisdiction as to persons. 


4 
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may be constituted by one or more Judges of the said High Court’ 
But it shall be at the discretion of any such Court to reserve any point 
or points of law for the opinion of the said High Court. 


19. And We do further ordain that, on such point or points of law 

As to review of caseson being so reserved as aforesaid, the said High 

points of law reserved. Court shall have full power and authority to 

review the case, or such part of it as may be necessary, and finally deter- 

mine such point or points of law, and thereupon to alter the sentence 

passed by the Cuvuurt of original jurisdiction, and to pass such judg- 
ment and sentence as to the said High Court shall seem right, 


20. And We do further ordain that the said High Court of Judi- 
Asto appeals from Courts cature for the North-Western Provinces shal] 
in the Provinces. be a Court of appeal from the Criminal Courts 
of the said Provinces, and from all other Courts from which there is 
now an appeal to the Court of Sadr Nizdmat Adalat for the said 
Provinces, and shall exercise appellate jurisdiction in such cases as are 


subject to appeal to the said Court of Sadr Addlat by virtue of any 
law now in force, 


21. And We do further ordain that the said High Court Bhall he 
As to hearing of referred a Court of reference and revision from the 
cases, &c, Criminal Courts subject to its appellate juris- 
diction, and shall have power to hear and determine all such cases 
referred to it by the Sessions Judges or by any other Officers now 
authorized to refer cases to the Court or Sadr Nizdmat Adalat of 
the North-Western Provinces, and to revise all such cases tried by any 
O.ticer or Court possessing criminal jurisdiction as are now subject to 
reference to, or revision by, the said Court of Sadr NizAmat Adalat, 


22. Aud We do further ordain that the said High Court shall 
As to the transfer of a bave power to direct the transfer of any cri- 
case from one Court to an- minal case or appeal from any Court to any 
other. other Court of equal or superior jurisdiction, 
and also to direct the preliminary investigation or trial of any criminal 
ease by any Officer or Court otherwise competent to investigate or try 
it, though such case belongs in ordinary course to the jurisdiction of 
such other Officer oz Court, 


Act under which Punishments to be inflicted, 


23. And We do further ordain that all persons brought for trial 
, before the said High Court of Judicature for 

Indian Penal Code. the North-Western Provinces, either in the 
exercise of its original jurisdiction, or tn the exercise of its jurisdic- 
tion as a Court of appeal, reference, or revision, charged with any 
offence for which provision is nrade by Act No. XLV. of 1860, called the 
“Indian Penal Code,” or by any Act amending or excluding the said 
Act which may have been passed prior to the publication of these pre- 
sents, shall be liable to punishment under the suid Act or Acts, and not 
otherwise. 


Q4 - LETTERS PATENT—N, W, F, 


Exercise of Jurisdiction elsewhere in other places by way of Circuct 
or Special Commission. 

24, And We do further ordain that, whenever it shall appear to the 
Lientenant-Governor of the North-Western Provinces, subject to the 
coutrol of the Governor-General in Council, convenient that the juris- 
diction and power, by these Our Letters Patent, or by the recited Act, 
vested in the said High Court, should be exercised in any place within 
the jurisdiction of any Court now subject to the superintendence of the 
Sadr Diwdni Addlat or the Sadr Nizémat Adalat of the North-Western 
Provinces other than the usual place of sitting of the said High Court, 
or ut several such places, by way of circuit, the proceedings in cases 
before the said “High Court, at such place or places, shall be regulated 
by any law relating thereto which has been or may be made by com- 
petent legislative authority for India. 


Testamentary and Intestate Jurisdiction. 


25. And we do further ordvin that the said High Court of Judi- 
catnre for the North-Western Provinces shall have the like power and 
authority as that which is now lawfully exercised within the said Pro. 
vinces by the said High Court of Judicature at Fort William in Bengal, 
in relation to the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and all other 
effects whatsoever of persons dying intestate ; and that the jurisdiction 
of the snid last-mentioned High Court in relation thereto shall cease from 
the date of the publication of these presents: Provided always that any 
proceedings already commenced in relation to any of the matters afore- 
said in the said last-mentioned High Court shall continue as if these 
presents had not been issued: Provided also that nothing in these 
Letters Patent contained shal] interfere with the provisions of any law 
which has been made by competent legislative authority for India, by 
which power is given to any other Court to grant such probates and 
letters of administration. 


Matrimonial Jurisdiction. 


26. And We do further ordain that the said High Court of Judi- 
cature for the North-Western Provinces shall have jurisdiction, within 
the said Provinces, in matters matrimonial between Our subjects pro- 
fessing the Christian religion: Provided always that nothing herein 
contained shall be held to interfere with the exercise of any jurisdiction 
in matters matrimonial by any Gourt not established by Royal Charter 
within the said Provinces lawfully possessed thereof. 


As to Powers of Single Judges and Division Courts, 


27. And We do hereby declare that any function which is hereby 
directed to be performed by the said High Court of Judicature for the 
North-Western Provinces, in the exercise of its original or appellate 
Jurisdiction, may be performed by any Judge, or by any Division Court 
thereof appointed or constituted for such purpose, under the provisions 
of the thirteenth section of the aforesaid Act of the Twenty-fourth and 
Twenty-fifth Years of Our reign; and if such Division Court is com- 
posed of two or more Judges, and the Judges are divided in opinion as 
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to the decision to be given on any point, such point shall be decided 
according to the opinion of the majority of the Judges, if there shall 
be a majority, but if the Judges should be equally divided, then the 
opinion of the senior Judge shall prevail. 


Regulation of Civil Proceedings. 


28. And We do ffurther ordain that it shall be lawful for the said 
High Court of Judicature fur the North-Western Provinces, from time 
to time, to make rules and orders for the purpose of adapting, as far as 
possible, the provisions of the Code of Civil Procedure, being an Act 
passed by the Governor-General in Council, and being Act No. VILL 
of 1859, and the provisions of any law which has been or may be made, 
amending or altering the same, by competent legislative authority for 
India, to all proceedings in its testamentary, intestate, aad matrimonial 
jurisdictions respectively, 

Regulation of Criminal Proceedings. 


29. And We do further ordain that the proceedings in all criminal 
cases which shall be brought before the said High Court, in the exercise 
of its ordinary original criminal jurisdiction, shall be regulated by the 
precedure and practice which was in use in the High Court of Judica- 
ture for Fort William in Bengal immediately before the publication of 
these presents, subject to any law which has been or may be made 
in relation thereto by competent legislative authority for India; and 
that the proceedings in all other criminal cases shall be regulated by 
the Code of Criminal Procedure, prescribed by an Act passed by the 
Governor-General in Council, and being Act No. XXV. of 1861, or by 
such further or other laws in relation to criminal procedure as may 
have been or may be made by such authority as aforesaid. 


As to Appeals to the Prwy Council. 


30. And We do further ordain that any person or persons may 

appeal to Us, Qur heirs and successors, in Our 
or their Privy Council, in any matter not being 
of criminal jurisdiction, from any final judgment, decree, or order of 
the said High Court of Judicature for the North-Western Provinces, 
made on appeal, and from any final judgment, decree, or order made in 
the exercise of original jurisdiction by Judges of the said High Court, 
or of any Division Court from which an appeal shall not lie to the said 
High Court under the provisions contained in the 10th clause of these 
presents: Provided, in either case, that the sum or matter at issue is of 
the amount or value of not less than 10,000 Rupees, or that such judg- 
ment, decree, or order shall involve, directly or indirectly, some claim, 
demand, or question to or respecting property amounting to or of the 
value of not less than 10,000 Rupees; or from any other final judg- 
ment, decree, or order made either on appeal or otherwise as aforesaid, 
when the said High Court shail declare that the case is a fit one for 
appeal to Us, Our heirs or successors, in Qur or their Privy Council: 
subject always to such rules and orders as are now in force, or may 
from time to time be made, respecting appeals to Ourselves in Council 
from the Courts of the said Provinces, except so far as the said existing 
rules and orders respectively are hereby varied; and subject also to 


M. 4 


Appeals. 
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‘such further rnles and orders as We may, with the advice of Our Privy 
Council, hereafter make in that behalf. 


31, And We do further ordain that it shall be lawful for the said 
From interlocutory judg» High Court of Judicature for.the North- 
ments Western Provinces, at its discretion, on the 
motion, or if the said High Court be not sitting, then for any Judge of 
the said High Conrt, upon the petition of any party who considers 
himself aggrieved by any preliminary or interlocutory judgment, decree, 
order, or sentence of the said High Court, in any such proceeding as 
atoresail, not being of crimiual jurisdiction, to grant permission to such 
party to appeal against the same to Us, Our heirs and successors, in Our 
or their Privy Council, subject to the same rules, regulations, and 
limitations as are herein expressed respecting appeals from final judg- 
ments, decrees, orders, and sentences. 
32. Aud We do further ordain that from any judgment, order, or 
_ sentence of the said High Court of Judicature 
dor oriminsl casoa,.@e- for the North-Western Provinces, made in the 
exercise of original criminal jurisdiction, or any criminal case where any 
point or points of law have been reserved for the opinion of the said 
High Court in manner hereinbefore provided, by any Court which has 
exercised original jurisdiction, it shall be lawful for the person aggrieved 
by such judgment, order, or sentence to appeal to Us, Our heira aud 
successvrs, in Council: Provided the said High Court shall declare that 
the case is a fit one for such appeal, and under such conditions as the 
said High Court may establish or require, subject always to such rules 
and orders as We may, with the advice of our Privy Council, hereafter 
make in that behalf. 
33. And We do further ordain that, in all cases of appeal made 
Asto transmission of evi. from any judgment, order, senteuce, or decree 
dence, &e. of the said High Court of Judicature for the 
North-Western Provinces, to Us, Our heirs or successors, tn Our or 
their Privy Council, such High Court shall certify and transmit to Us, 
Our heirs and successors, in Our or their Privy Council, a true and 
correct copy of all evidence, proceedings, judgments, decrees, and orders 
had or made in such cascs appealed, so far as the same have relation 
to the matters of appeal, such copies to be certified under the seal of 
the said High Court; and that the said High Court shall also certify 
and transmit to Us, Our heirs and successors, in Our or their Privy 
Council, a copy of the reasons given by the Judges of such Court, or by 
any of such Judges, for or against the judgment or determination ap- 
pealed against. And We do further ordain that the said High Court 
shall, in all cases of appeal to Us, Our heirs or successors, conform to 
and execute, or cattse to be executed, such judgments and orders as We, 
Our heirs or successors, in Our or their Privy Council, shall think fit 
to make in the premises, in snch manner as any original judgment, 
decree, or decretal orders, or other order or rule of the said High Court, 
should or might have been executed. 


Power of Government to call for Records, de, 


34. And it is Our further will and pleasure that the said High 
Court of Judicature for the North- Westeru.Provinces shal comply 
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such requisitions as may be made by the Guvernment for records, re- 
turns, and statements, in such form and mauncr as such Government 
may deem proper. , 

Powers of Indian Legislature preserved. 

35. And We do further ordain and declare that all the provisions. 
of these Our Letters Patent are subject to the legislative powers of the 
Governor-General iu Council, exercised at meetings for the purpose of 
making laws and regulations, and also of the Governor-General in cases 
of emergency under the provisions of an Act of the twenty-fourth and 
twenty-fifth years of Our reign, chapter sixty-seven, and may be in all 
respects amended and altered thereby. In witness whereof, We have 
caused these Our Letters to be made Patent. Witness Ourself at West- 
minster, the Seventeenth day of March, in the Twenty-nintb year of 
Our reign. 

By warrant under the Queen’s Sign Manual, 


(Signed) C. ROMILLY. 





LETTERS PATENT FOR THE ESTABLISHMENT OF HIGH 
COURTS AT MADRAS AND BOMBAY. 


Wir8 reference to the new Letters Patent for the High Courts at 
Madras and Bombay, Mr, Broughton has the following :— 


“The new Letters Patent for the High Court at Madras are of the same date, and 
similar in all respects to that for the High Court at Fort William, mutatis mutandis. 
The preamble states that the Court consists of a Chict Justice and five Judges, as 
provided in the former Charter, and that that number is continued. By section 11 the 
local limita of the ordinary origina] ‘civil jurisdiction of the Court are to be such 
‘as may, from time to time, be declared and prescribed by any law made by the 
Governor in Council, and until some local lnnits shall be so declared and prescribed 
within the limits of the local jurisdiction of the satd High Court at Madras, at the 
date of the publication of these presents,’ &c. Section 22 gives the High Court 
ordinary original criminal jurisdiction, within the local limits of its ordinary original 
civil jurisdiction, ‘and also in respect of all such persuus beyond such limits over 
whom the said High Court of Judicature at Madras shall have criminal jurisdiction 
at the date of the publication of these presents.’ Section 34 is as follows: ‘ And 
We do further ordain that the said Tigh Court of Judicature at Madras shall have 
the hke power and authority as that which may now be law fully exercised hy the 
suid High Court in relation to the granting of probates of last wills and testaments, 
and letters of administration of the goods, chattels, credits, and all other effects 
whatsoever of persons dying intestate, whether within or without the Presidency of 
Madras : Provided,’ &c. (as in the Bengal Letters Patent). In other respects, the 
Letters Patent are the same, having reference to the remarks made in regard to the 
former Letters Patent for the Court at Madras. 

‘The new Letters Patent for the High Court at Bombay are of the same date. 
The preamble states that the Court consisted of the Chief Justice and six Judges, as 
provided in the former Charter, and that that number was inercased to seven on 
the 6th July, 1863, which number is continued. By scction 11 the local limits of the 
ordinary original civil jurisdiction of the Oourt are to be such ‘as may, froin time to 
time, be declared and prescribed by any law made by the Governor in Council, and un- 
til some local limits shall be so declared and prescribed within the limits of the 
local jurisdiction of the satd High Court at Bombay, at the date of the publication of 
these presents,’ &c. Section 22 gives the High Court ordinary original criminal juris- 
diction within the local limits of its ordinary original civil jurisdiction, ‘and also if 
respect of all such persons beyond such limits over whom the said High Court of Judi- 
cature at Bombay shall have criminal jurisdiction at the date of the publicatipu of 
these presents.’ Section 34 is the same as section 34 of the Madras Lettcrs Patent. 


‘In other respects, the Letters Puteut are the sume, mutatis mutandis. as thore of the 
other Presidencics.” 


CURATORS IN CASES OF SUCCESSIONS. 
ACT NO. XIX. OF 1841. 


PASSED ON THE 6TH OF SEPTEMBER 1841, 


An Act for the protection of movable and immovable property 
against wrongful possession in cases of successions. 


1, WHEREAS much inconvenience has been experienced where per- 
sons have died possessed of mavable and im- 
Preamble. movable property, and the same has been taken 
upon pretended claims of right by gift or succession; the difficulty of 
ascertaining the precise nature of the movable property in such cases, 
the opportunities for misappropriating such property, and also the pro- 
fits of real property, the delays of a regular suit when vexatiously pro- 
tracted, and the inability of heirs when out of possession to prosecute 
their rights, affording strong temptations for the employment of force or 
fraud in order to obtain possession; and whereas, from the above 
causes, the circumstance of actual possession, when taken upon a suc- 
cession, does not afford an indication of rightful title equal to that of 
a decision by a Judge after hearing all parties in a summary suit, 
though such summary suit may not be sufficient to prevent a party 
removed from possession thereby from instituting a regular suit; 
and whereas such summary suit, though it will take away many of 
the temptations which exist for assuming wrongful possession upon a 
succession, will be too tardy a remedy for obviatiug them all, especially 
as regards movable property ; and whereas it may be expedient, prior 
to the determination of the summary suit, to appoint a curator to take 
charge of property upon a succession, where there is reason to appre- 
hend danger of misappropriation, waste, or neglect, and where such 
appointment will, in the opinion of the authority making the same, be 
beneficial under all the circumstances of the case; and whereas it will 
be very convenient to interfere with successions to estates by the ap- 
pointment of curators or by summary suits, unless satisfactory grounds 
for such proceedings shall appear, and unless such proceedings shall be 
required by or on behalf of parties giving satisfactory proof that they 
are likely to be materially prejudiced if left to the ordivary remedy of 
a regular suit :— 


It is hereby enacted that, whenever a person dies leaving property, 
Parton Gaining tight by movable or immovable, it shall be lawful for 
guccession to property of @DY person claiming a right by succession there- 
deceased may apply for re- to, or to any portion thereof, to make applica- 
ey eae wrongfal pos- tion to the Judge of the Court of the district 

where any part of the property is found or 
situate for relief, either after actual possession has been taken by 
Ltn persun, or when forcible means of seizing possession are appre 
ended, 
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2. It shall be lawful for any agent, relative, or near friend, or for 
Agent, &c., may apply in the Court of Wards iv cases within their cogui- 
behalf of minor, &o, zance, in the event of any minor, disqualitied, 
or absent person being entitled by succession to such property as afure- 
said, to make the like application for relief, 


8. The Judge to whom such application shall be made shall, ia 
the first place, enquire by the solemn declara- 
tion of the complainant, and by witnesses and 
documents at his discretion, whether there be strong reasons for believ- 
ing that the party in possession or taking forcible means for seizing 
possession has no lawful title, and that the applicant, or the person on 
whose behalf he applies, is really entitled, and is likely to be mate- 
rially prejudiced if left to the ordinary remedy of a regular suit, and 
that the application is made bond fide. 


4. In case the Judge shall be satisfied of the existence of such 
ProssAaes: strong ground of belief, but not otherwise, he 
shall cite the party complained of, and give 
notice of vacant or disturbed possession by publication, and, after the 
expiration of a reasonable time, shall determine 
summarily the right to possession (subject to 
regular suit as hereinafter mentioned), and shall deliver possession 
Appointment of officer to accordingly—provided always that the Judge 
secure offects, shall have the power to appoint an officer who 
shall take an inventory of effects, and seal or otherwise secure the same 
upon being applied to for the purpose, without delay, whether he shall 
have concluded the enquiry necessary for citing the party complained 
of or not. 
5. In case it shall further appear upon such application and exa- 
Appointment of curator Mination as aforesaid that danger is to be ap- 
pending determination of prehended of the misappropriation or waste 
suit, of the property before the summary suit can 
be determined, and that the delay in obtaining security from the party 
in possession, or the insufficiency thereof, is likely to expose the party 
out of possession to considerable risk, provided he be the Jawful owner ; 
it shall be lawful for the Judge to appoint one or more curators with 
the powers hereinafter next mentioned, whose authority shall continue 
according to the terms of his or their respective appointments, and in 
no case beyond the determination of the summary suit and the confirma- 
tion or delivery of possession in consequence thereof. Provided always 
that, in the case of land, the Judge may delegate to the Collector or to 
his officer the powers of a curator, and also that every appointment of 
a curator in respect of any property be duly published, 


6, The Judge shall have power to authorize such curator, either 
Powers conferrible on to take possession of the property gever ally, or 
curator. until security be given by the party in posses- 
sion, or until inventories of the property shall have been made, or for 
Disoretion to allow party any other purpose necessary for securing the 
in possession tocontinue. § property from misappropriation or waste by the 
party in possession. Provided always that it shall be entirely discre- 
tiouary with the Judge whether he shall allow the party in possession 


Inquiry made by Judge. 


Determination of right. 
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to continue in such possession on giving security, or not; and any con- 
tivuance in possession shall be subject to such orders as the Judge may 
issue touching inventories, or the securing of deeds or other effects, 


7, The Judge shall exact from the curator security for the faith- 
Curator to give security, ful: discharge of his trust, and for rendering 
and may receive remunera- satisfactory accounts of the same 4s hereinafter 
tion. mentioned, and may authorize him to receive 
out of the property such remuneration as shall appear reasonable, but 
in no case exceeding five per centum on the personal property and 
on the annual profits of the real property. 
Disposal of surplus. All surplus moneys realized by the curator shall 
be paid into Court, and invested in public securities for the bevefit of 
the persons entitled thereto upon adjudication of the summary suit: 
Provided always that although security shall be required from the cura- 
Curator may be invested tor with all reasonable despatch, and, where it 
with powers before security is practicable, shall be taken generally to answer 
is taken. all cases for which the person may be after- 
wards appointed curator, yet no delay in the taking of security shall 
prevent the Judge from immediately investing the curator with the 
powers of his office. 


8. Where the estate of the deceased person shall consist wholly or 
Report from Collecter in part of land paying revenue to Government 
where estate includes reve. in all matters regarding the propriety of citing 
nue-paying land. the party in possession, of appointing a cnrator, 
and of nominating individuals to that appointment, the Judge shall 
demand a report from the Collector, and the Collector is hereby required 
to furnish the same. In cases of urgency the Judge may proceed, in the 
first instance, without stich report, and he shall not be obliged to act in 
conformity thereto, but, in case of his acting otherwise than according 
to such report, he shall immediately forward a statement of his reasons 
to the Court of Sadr Diwdni Addlat, and the Court of Sadr Diwdni 
Adalat, if they shall be dissatisfied with such reasons, shall direct the 
Judge to proceed conformably to the report of the Collector, 


9. The curator shall be subiect to all orders of the Judge regarding 
Institution and defence the institution or the defence of suits, and all 
of suits. Authority for suits may be instituted or defended in the 
collection of dues. name of the curator on behalf of the estate, 
Provided that an express authority shall be requisite in the sanad of 
the curator’s appointment for the collection of debts or rents; but such 
express authority shall enable the curator to give a full acquittance for 
any sums of money received by virtue thereof, 


10, Pending the custody of the property by the curator, it shall 
Allowances to apparent be lawful for the Judge to make such allaw- 
owners pending custody by ances to parties having a prima facte right 
curator. thereto as upon a summary investigation of the 
rights and circumstances of the parties interested he shall consider that 
necessity may require, taking, at his discretion, security for the repay- 
ment thereof with interest, in case the party shall, upon the adjudicas 
“*-~ of the summary auit, appear not to be entitled thereto, 
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11. The curator shal] file monthly accounts in gbstract, and at the 
Accounts to be filed by period of every three months, if his adminis- 
ourator. tration last so long, and, upon giving up the 
possession of the property, file a detailed account of his administration 
to the satisfaction of the Judge, 


12. The accounts of any such curator as is above described shall 
Inspection of accounts, De open to the inspection of all parties inter- 
and right of interested ested; aud it shall be competent for any such 
party to keep duplicate. interested party to appoint a separate person 
to keep a duplicate account of all receipts and payments by such curator. 
Penalty for default as to And ifit be found that the accounts of any 
accounts, such curator are in arrear, or if they shall be 
erroueous or incomplete, or if the curator shall not produce them when- 
ever he shall be ordered to do so by the Judge, he shall be liable to a 
fine not exceeding one thousand rupees for every such default. 


13, After the Judge of any district shall have appointed any cura- 
Bar to appointment of tor, such appointment shall preclude the Judge 
second curator forsamepro- of any other district within the same Presi- 
perty. dency from appointing any other curator, 
provided the first appointment be in respect of the whole of the 
property of the deceased. But if the appointment be only in respect 
Curators of different parts of a portion of the property of the deceased, 
of property. this shall not preclude the appointment within 
the same Presidency of another curator in respect of the residue or 
any portion thereof; provided always that vo Judge shall appoint a 
curator or entertain a summary suit in respect of property which is the 
subject of a summary suit previously instituted under this Act before 
another Judge—and provided further that, if two or more curators be 
Power to appoint sole appointed by different Judges for several parts 
curator. of an estate, it shall be lawful for the Sadr 
Diw4ni Adalat to make such order as it shall think fit for the appoint- 
ment of one curator of the whole property. 


14, This Act shall not be put in force unless the aforesaid appli- 

Limitation of time for cation to the Judge be made within six months 

application for curator. of the decease of the proprietor, whose pro- 
perty is claimed by right in succession. 


15. This Act shall not be put in force to contravene any public 
Bar to enforcement of 2Cct of settlement; neither in cases in which the 
Act against public settlee deceased proprietor shall have given legal 
rien a legal directions by directions for the possession of his property 
ear after his decease in the event of minority or 
otherwise, in opposition to such directions; but, in every such case, so 
soon as the Judge having jurisdiction over the property of a deceased 
person shall be satisfied of the existence of such directions, he shall give 
effect thereto. 
16. This Act shall not be put in force for the purpose of disturb- 
Court of Wardstobe made ing the possession of the Court of Wards of 
curator in case of minors any Presidency; and in case a minor, or other 
pane Te ie aks subject to disqualified person whose property shall be 
ann subject to the Court of Wards, shall be the party 
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on whose behalf application is made tinder this Act, the Judge, if he 
determines to cite the party in possession, and also appoint a curator, 
shall invest the Court of Wards with the curatorship of the estate 
pending the suit without taking such security as aforesaid, and in case 
the minor or other disqualified person shall, npon the adjudication of the 
summary suit, appear to be entitled to the property, pussession shall be 
delivered to the Court of Wards. 


17. Nothing in this Act contained shall be any impediment to the 
Saving of right to bring bringing of a regular suit either by the party 
regular suit. whose application may have been rejected 
before or after citing the party in possession, or by the party who may 
have been evicted from the possession, under this Act. 


18. The decision of the Judge upon the summary suit under this 

Effect of decisionon sum- Act shall have no other effect than that of set- 

mary suit. tling the actual possession ; but for this purpose 
it shall be final, not subject to any appeal or order for review. 


19. It shall be lawful for the Governments of the respective 
Appointment of public Presidencies to appoint public curators for any 
curators. district or number of districts, And the Judge 
having jurisdiction shall nominate such public curator or curators in all 
cases where the choice of a curator is left discretionary with bim under 
the preceding provisions of this Act. 
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ESTATES OF LUNATICS. 
ACT NO. XXXV. OF 1858. 


Received tHE G.-G.’s ASSENT on THE 147TH SerreMBER 1858. 


An act to make better provision for the care of the estates of Lunatics 
not subject to the jurisdiction of the Supreme Courts of Judi- 


cature.* 


WHEREAS it is expedient to make better provision for the care of 

the estates of lunatics not subject to the juris- 

Preamble, diction of the Supreme Courts of Judicature ; 

and to prescribe general rules by which the state of mind of persons 

not subject to such jurisdiction, who are alleged to be lunatic, may be 
enquired into and ascertained ; It is enacted as follows :— 


1. (Repealed by Act XIV. of 1870.) 


2, Whenever any person not subject to the jurisdiction of the 
; upreme Courts, who is pussessec 

Power to institute en- S ree eae : : o ee property, 
quiry,2.whon possvasor of 18 alleged to be alunatic, the Civil Court with- 
property is alleged to be in whose Jurisdiction such person is residing} 
lunutic. may, upon such application as is hereinafter 
mentioned, institute an enquiry for the purpose of ascertaining whether 
such person is or is not of unsound mind and incapable of managing 


his affairs. 
3. Application for such enquiry} may be made by any relative of 
Who may apply for on the alleged lunatic, or by any public curator 
quiry. appointed under Act XIX. of 1841, or by the 
Government Pleader, or, if the property of the alleged lunatic consist 
in whole or in part of laud or any interest in land, by the Collector of 
the district in which it is situate. If the property, or any part thereof, 
be of such a description as by the law in force in any Presidency where 
such property is situate would subject the proprietor, if disqualified, 
to the superintendence of the Court of Wards, the application may be 
made by the Collector on behalf of the Court of Wards, 


4, When the Civil Court is about to institute any such enquiry 
Notice of enquiry to be 28 aforesaid, it shall cause notice to be given to 
giventolunatic. Servicoof the alleged lunatic of the time and place at 
notice. which it is proposed to hold the enguiry. If 
it shall appear that the alleged lunatic is in such a state that personal 
service on him would be ineffectual, the Court may direct such substi- 
tuted service of the notice as it shall thiuk proper. The Court may 
also direct a copy of such notice tu be served upon any relative of the 
alleged lunatic, 





ee ee ee — 


* Declared to apply tothe whole of British India, except the Scheduled Districts, 
by Act XV. of 1874, 

+2 Bong., A.C. J., 246. 

f The application must be verified.—7 Suth. W. B., C. R., 267. 
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5. The Civil Court may require the alleged lunatic to attend at 
Pewaeka eodive aliodd: such convenient time and place as it may 
ance of. and to authorize 8ppoint for the purpose of being personally 
persons to have access to, examined by the Court, or by any person from 
lunatic. whom the Court may desire to have a report of 
the mental capacity and condition of snch alleged lunatic.* The Court 
may likewise make an order authorizing any person or persons therein 
named to have access to the alleged lunatic for the purpose of a per- 
sonal examination. 
6. The attendance and examination of the alleged lunatic under 
Rules respecting attend. the provisions of the last preceding section 
ance andexamination where shall, if the alleged lunatic be a woman who, 
lunatic isa woman of rank. according to the manners and customs of the 
country, ought not to be compelled to appear iu public, be regulated by 
the rules in force for the examination of such persons in other cases, 
7. The Civil Conrt, if it think fit, may appoint two or more persons 
Appointmentofassessors. to act as assessors to the Court in the said 
Order of Court. enquiry. Upon the completion of the enquiry, 
the Court shall determine whether the alleged lunatic is or is not of 
unsound mind, and may make such order as to the payment of the 
costs of the enquiry by the person upon whose application it was made, 
or out of the estate of the alleged lunatic, if he be adjudged to be of 
unsound mind, or otherwise, as it may think proper. 


8, If the alleged lunatic reside at a distance of more than fifty 
t ae miles from the place where the Civil Court to 
ssue of commission to : ane 
eubordinate Court. Report Which the application shall have been made is 
of subordinate Court. Or. held, the said Court may issue a commission 
der of Civil Court, to any subordinate Court to make the enquiry, 
and thereupon the said subordinate Court shall conduct the enquiry in 
the manner hereinbefore provided. On the completion of the engniry, 
the subordinate Court shall report its proceedings, with the opinions of 
the assessors, if assessors have been appointed, and its own opinion on 
the ense ; and thereupon the Civil Court shall make such order in the 
case as it may think proper.t 
9. When a person has been adjudged to be of unsound mind and 
Management of lunatio’s incapable of managing his affairs, if the estate 
estate, if consisting of pro. Of such person or any part thereof consist of 
perty subjcet to Court of property which by the law in force in any Pre- 
hie Manager in other sidency subjects the proprietor, if disqualified, 
to the superintendence of the Court of Wards, 
the Court of Wards shall be authorized to take charge of the same. 
In all other cases, except as otherwise hereinafter provided, the Civil 
Court shall appoint a manager of the estate. Any near relative of the 
lunatic or the public curator, or, if there be no public curator, any 
other suitable person, may be appointed manager.t 





ne 





* See 7 Suth. W. R., C. R., 246. 

+ The Act contemplates only the question of lunacy or géanity at the time of the 
inquiry. There is no provision that the inquiry shall extend to the ascertainment of the 
period at which the alleged lunatic first became of ansound mind.—Ajodhya Prasad Singh 
v. Umrao Singh, 6 Beng. 509, 517. 

$ See 4 Beng., Appendix, 24. 
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10. Whenever a manager of the estate of a lunatic is appointed: 
" Appointment of guardian by the Civil Court, the Court shall appoint a 
by Civil Coart. fit person to be guardian of the person of the 
lunatic. The manager, unless he be the public curator, may be 
appointed guardian : Provided always that the legal heir of the lunatic 
shall not, in any case, be appointed guardian of his person. 


11. If the estate consist in whole or in part of land or any inter- 
Charge of Innatio’s estate est in land not subject to the jurisdiction of 
if consisting of land not the Court of Wards, the Civil Court, instead of 
subject to Court of Wards. appointing a manager, may direct the Collector 
Control of Collector's pro- to take charge of the estate, and thereupon the 
nee Collector shall appoint a manager of the pro- 
perty and a guardian of the person of the lunatic. All the proceedings 
of the Collector in the charge of estates under this Act shall be subject 
to the control of the superior revenue authorities,* 

12. If the person appointed to be manager of the estate of a luna- 

Remuneration of mana. tic, or the person appointed to be guardian of 
gers and guardians. a lunatic’s person, shall be unwilling to dis- 
charge the trust gratuitously, the Court or the Collector, as the case may 
be, may fix such allowance or allowances, to be paid out of the estate of 
the lunatic, as, under the circumstances of the case, may be thought 
suitable. 

13. The person appointed to be guardian of a lunatic’s person 
shall have the care of his person and mainte- 
ance, When a distinct guardian is appointed, 
the manager shall pay to the guardian such allowance as shall be fixed 
by the Court or the Collector, as the case may be, for the maintenance 
of the lunatic and of his family. 


14, Every manager of the estate of a lunatic appointed as aforesaid 
may exercise the same powers in the manage- 
ment of the estate as might have been exer- 
cised by the proprietor, if not a lunatic; and may collect and pay all 
just claims, debts, and liabilities due to or by the estate of the lunatic. 
But no such manager shall have power to sell or mortgage the estate, or 
any part thereof, or to grant a lease of any immoveable property for any 
period exceeding five years, without an order of the Civil Court pre- 
viously obtained. 
15, Every person appointed by the Civil Court or by the Collector 
Aaiageha to fueaish taveu: to be manager of the estate of a luratic shall, 
tory and annual accounts, Within six months from the date of his appoint- 
Proceeding if accuracy of ment, deliver in Court or to the Collector, as 
inventory or accounts be the case may be, an inventory of the landed 
am Pugned, property belonging to the lunatic, and of all 
such sums of money, goods, and effects, as he shall receive on account of 
the estate, together with a statement of all debts due by or to the 
same. Aud every such manager shall furnish to the Court or to the 
Collector annually, within three months of the close of the year of the 
era current in the district, an account of the property in his charge, 


Duties of guardian. 


Power of managers. 


* Repealed in the Lower Provinces of Bengal by Beng. Act No. IX. of 1879, 
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exhibiting the sums received and disbursed on account of the estate, and 
the balance remaining in his hands. If any relative of the lunatic, or 
any public officer, by petition to the Court, shall impugu the accuracy of 
the said invevtory and statemeut, or of any annual account, the Court 
may summon the manager and enquire summarily into the matter, and. 
make such order thereun as it shall think proper; or the Court, at 
its discretion, may refer any such petition to any subordinate Court, 
or to the Collector if the manager was appointed by the Collector. 


16, All sums received by a manager on account of any estate in 
Manager to pay proceeds €XCe8s Of what may be required for the current 
of estates into the public expenses of the lunatic or of the estate shall 
treasury. be paid into the public treasury on account of 
the estate, and may be invested from time to time in the public 
securities, 


17. It shall be Jawful for any relative of a lunatic to sue for an 
Relative may suo for an account from any manager appointed under 
account. this Act, or from any such person after his 
removal from office or trust, or from his personal representative in case 
of his death, in respect of any estate then or formerly under his care 
or management, or of any sums of money or other property received by 
him on account of such estate. 


18, The Civil Court, for any sufficient cause, may remove any 
Removal of manager or Manager appointed by the Court, not being a 
guardian by Civil Court. public curator, and may appoint such curator or 
Removal by Collector. any other fit person in his room, and may 
compel the person so removed to make over the property in his hands 
to his successor, and to account to such successor for all moneys received 
or disbursed by him, The Court may also, for any sufficient cause, 
remove any guardian appointed by the Court, In like manner, the 
Collector, for any sufficient cause, may remove any manager or guardian 
appointed by the Collector; and the Court, on;the application of the 
Collector, shall compel any manager so removed to deliver his accounts 
and the property in his hands, 


19. The Civil Court may impose a fine not exceeding 500 rupees 
Manager refusing to fur. OD any manager of the estate of a lunatic, who 
nish accounts may be fined wilfully neglects or refuses to deliver his ac- 
hy the Court, &p. counts or any property in his hands within the 
prescribed time or a time fixed by the Court, and may realize such fine 
by attuchment and sale of his property under the rules in force for the 
execution of decrees of Court, and may also commit the. recusant to 
close custody until he shall deliver such accounts or property, 


20. If it appears to the Civil Court, having regard to the situa- 
When Court may apply tion and condition in life of the lunatic and his 
property for Innatic's main- family, and the amount and: description of his 
tenance without appointing property, to be unnecessary to appoint a mana- 
aia ger of the estate as hereinbefore provided, the 
Court may, instead of appointing such manager, order that the property, 
if money, or if, of any Gcueredcacauaan the produce thereof, when 
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realized, be paid to such person as the Court may think fit, to be 
applied for the maintenance of the lunatic and his family, 


21. When any person ‘has been adjudged to be of unsound mind 
Court siay inetiedte oa: aud incapable of managing his affairs, if such 
quiry to ascertain whether Person, or any other person acting on his 
® person has ceasedtobe behalf, or having or claiming any iuterest in 
of uneound mind, and may respect of his estate, shall represent by petition 
order estate to be restored. 4 yi. res) Cavet or if tha Qener ahall ha in 
formed in any other manner, that the unsoundness of mind of such per- 
son has ceased, the Court may institute an enquiry for the purpose of 
ascertaining whether such person 1s or is not atill of unsound mind and 
incapable of managing his affairs. The enquiry shall be conducted 
in the manner provided in section 4 and the four following sections 
of this Act ; and if it be adjudged that such person has ceased to be of 
unsound mind and incapable of managing his affairs, the Court shall 
make an order for his estate to be delivered over to him, aud such order 
shall be final. 


22. Except as otherwise herein provided, all orders made by a 
Civil Court, or by any subordinate Court under 
this Act, shall be open to appeal under the 
rules in force for appeals in miscellaneous cases, 


23. The word “lunatic,” as used in this Act, unless the contrary 

Inter pretation-clause, appears from the context, shall mean every per- 

son found by due course of law to be of unsound 

mind and incapable of managing his affairs. The expression “ Civil 

Court” shall mean the principal Court of original jurisdiction in the dis- 
trict. Words importing the masculine gender shall include females. 


Orders appealable. 
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THE MINORS ACT. 
NO. XL. OF 1858. 


Reckivep THE G.-G.’s ASSENT ON THE 11TH DEUVEMBER 1858, 


An Act for making better provision for the care of the persons and 
property of minors in the Presidency of Fort William in 
Bengal.* 


WHEREAS it is expedient to make better provision for the care of 
the persons and property of minors not bronght 
under the superintendence of the Court of 
Wards; It is enacted as follows :— 


1, (Repealed by Act XIV. of 1870.) 


2. Except in the case of proprietors of estates paying revenue to 
Care of persons and pro- Government who have beeu or who shall be 
perty of minors not under taken under the protection of the Court of 
Court of Wards. Wards, the care of the persons of all minors (not 
being European British subjects) and the charge of their property shall 
be subject to the jurisdiction of the Civil Court. 


3. Every person who shall claim a right to have charge of property 
Who may apply forcer- in trust for a minor under a will or deed, or by 
tificate of admiuistration. reason of nearness of kin or otherwise, may 
apply to the Civil Court for a certificate of administration ; 
aud no person shall be entitled to institute or defend any suit 
No person to sneorde- connected with the estate of which he claims 
fend snit without certificate. the charge until he shall have obtained such 
certificate. 
Provided that, when the property is of small value, or for any other 
Power to allow relative sufficient reason, any Court having jurisdiction 
of minor to act, may allow any relative of a minor to institute 
or defend a suit on his behalf, although a certificate of administration 
has not been granted to such relative. 


4. Any relative or friend of a minor in respect of whose property 

Who may apply to Court Such certificate has not been granted, or, if the 

to appoint person to take property consist in whole or in part of land or 

charge of minor's property. any interest in land; the Collector of the dis- 

trict, may apply to the Civil Court to appoint a fit person to take 
charge of the property and person of such minor, 


5. If the property be situate in more than one district, any such 

Application where pro- application as aforesaid shall be made to the 

perty in more than one Civil Court of the district in which the minor 
district. has his residence. 


Preamble. 





_ _* Declared to apply to the wholo of the Lower Provinces, except the Scheduled Dis- 
tricts, by Act XY. of 1874. 
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6. When application shall have been made to the Civil Court either 
Procedure of Court on by a person claiming a right to have charge of 
application. the property of a minor, or by any relative or 
friend of a minor, or by the Collector, the Court shall issue notice of 
the application, and fix a day for hearing the same. 

On the day so fixed, or as soon after as may be convenient, the 
Court shall enquire summarily into the circumstances, and pass orders 
in the case: 

Provided always that it shall be competent to the Civil Court to 

Reference to subordinate direct any Court subordinate to it to make such 
Court. enquiry and report the result, , 


7, If it shall appear that any person claiming a right to have 
Certificate of adminie. Charge of the property of a minor is entitled 
tration to whom to be to such right by virtue of a will or deed, and 
granted. is willing to undertake the trust, the Court 
shall grant a certificate of administration to such person. 

If there is no person so entitled, or if such person is unwilling to 
undertake the trust, and there is any near relative of the minor who is 
willing and fit to be entrusted with the charge of the property, the 
Court may grant a certificate to such relative. 

The Court may also, if it think fit (unless a guardian have been 

Court may appoint appointed by the father), appoint such person 
guardian. as aforesaid or such relative or any other re- 
lative or friend of the minor to be guardian of the person of the minor, 


8. The Court may call upon the Collector or Mayistrate for a re- 
Court may call for reports port on the character and qualification of any 
as to relative or friend. relative or friend of the minor who may be 


desirous or willing to be entrusted with the charge of his property or 
person, 


9. If no title to a certificate be established to the satisfaction of the 
Proceeding if no title to Court by a person claiming under a will or deed, 
certificate be established, @0d if there be no near relative willing and fit 
and if thoro bo no relative to be entrusted with the charge of the property 
fit to be entrusted with of the minor, and the Court shall thiuk it to be 
property. necessary for the interest of the minor that 
provision should be made by the Court for the charge of his property 


and person, the Court may procced to make such provision in the 
manner hereinafter provided, 


10. If the estate of the minor consist of moveable property, or of 
When Court may grant houses, gardens, or the like, the Court may 
cer:ificate to Public Curae grant a certificate to the Public Curator ap- 
tor or other person. pointed under section 19, Act XIX. of 1841 
(for the protection of moveable and immoveable property against 
wrongful possession in certain cases), or, if there be no Public Curator, 
to any fit person whom the Court may appoint for the purpose. 


11. Whenever the Court shall grant a certificate of administration 
Appointment of guardian, © the estate of a minor to the Public Curator 
or other person as aforesaid, it shall at the same 


time appoint a guardian to take charge of the person and maintenance 
of the miuor, 
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The person to whom a certificate of almninistration has been grant- 
ed, unless he be the Public Curator, may be appointed guardian, 

If the person appointed to be guardian be uriwilling to discharge 

the treat gratutiously, the Court may assign 
Cuardian’s allowance. him such allowance, to be paid out of the estate 
of the minor, as under the circumstances of the case it may think suitable, 

The Court may also fix such eHowance as it may think proper fot 

the maintenance of the minor; and such allow- 

Minor’s allowance. ance and the allowance of the guardian (if any) 

ahall be paid tothe guardian by the Public Curator or other person as 
aforesaid, 

12.* Hf the estate of the minor consist, in whole or in part, of land 

When Conrt may direct OF any interest in land, the Court may direct 
Collector to take charge of the Collector to take charge of the estate, and 
estate, thereupon the Ccllector shall appoint a manager 
of the property of the minor and a guardian of his person, in the same 

Appointmant of manager Wanner and sabject to the same rules in respect 
and guardian thereupon, of such appointments and of the duties to be 
peiformed by the manager and guardian respectively, so far as the same 
may be applicable, as if the property and person of the miuur were 
suiject tu the jurisdiction of the Court of Wards, 

13. Inu all enquiries held by the Civil Court under this Act, the 
Court may make such order as to the payment 
of costs by the person on whose application the 
enqtiry was made, or out of the estate of the minor or otherwise, as it 
may think proper, 

“© Wicnever one or more of the proprietors of an estate which 

When Civil Court may has come under the jurisdiction of the Court 
direot Collector to retain of Wards on account of the disqualifiction of 
charge of shares and persons gl] the proprietors, cease to be disqualified, 
OF Conteh mv Eye. aud the estate, in consequence, ceases! to be 
subject to the jurisdiction of the Court of Wards, notwithstanding the 
continued disqualification of one or more of the co-proprietors, the 
Collector of the district in which the estate is situate may represent the 
fact to the Civil Court; and the Court, unless it see sufficient reason to 
the contrary, shall direct the Collector to retain charge of the persons 
aud of the shares of the property of the still disqualitied proprietors, | 
duriug the continuance of their disqualification, or until such time as 
it shall be otherwise ordered by the Court. 

The Collector shall in suvh: case appoint a guardian for the care of 
the persons, and a manager for the charge of the property of the dis- 
qualified proprietors, iu the inanuer prescribed in section 12. 


Coste of enquiries, 


Petree aiidaneictl SLe ey Rtel tel el pe ite OT arene tapes. 
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* Sections 12, 14, and 15, have been repealed locally by Bengal Act 1X. of 1879. 
Under the same Act, “all persous aud properties which, at the commencement of thia 
Aat (1X. of 1879), are under the charve of the Oullector ly virtue of an order of the 
Civil Court andor «. 11 of Act XXX V. of 1858, or under s, 13, a. 14, or a. 21 of Act KL. 
of IR58, whall, frow such commencement, be deemed to be under the charge of the Court 
of Warde ;” and “all orders and appointmeute made by Collectors ander Act XXXV. of 
1868, or Act XL. of 1858, and now in foree, shall, so far aa they are consistent with this 
Aot (IX. of 1879), be deemed to be made under thia Act” (EX. of 1879); and “all suits 
aud proceedings now pendiag, which may have been commenced under the Court of 
Wards’ Aut, 1870, or by Collecturs under Act XX XV. of 1858 or Aot XL. of 1858, 
be deemed Lo be commenced under thia Aot” (1X, of 1879). 
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If the property be situate in more than one district, the representa- 
Provision for case of tion shall be made by the Collector who had 
estates situated in more the general management of the property under 
than one district. the Court of Wards to the Civil Court of his 
own district, and the orders of the Court of that district shall have 


effect also in other districts in which portions of the property may be 
situate. 


15.* The proceedings of the Collector in the charge of estates under 
Control of proceedingsof this Act shall be subject to the control of the 
Collector. superior revenue-authorities. 


16. The Public Curator and every other administrator to whom a 
Public Curator, &o., to certificate shall have been granted under sec- 
furnish inventory : tion 10 shall, within six months from the date 
of the certificate, deliver in Court an inventory of any immoveable pro- 
‘perty belonging to the minor, and of all such sums of money, goods, 
effects, and things as he shall have received on account of the estate, 
together with a statement of all debts duc by or to the same. 

And the Public Curator and every such other administrator shall 
furnish annually, within three months from the 
close of the year of the cra current in the dis- 
trict, an account of the property in his charge, exhibiting the amounts 
ie a and disbursed on account of the estate, aud the balance in 
hand. 

If any relative or friend of a minor, or any public officer, by peti- 

Proceeding if accuracy of tion to the Court, shall impugn the accuracy of 
inventory or account be the said inventory and statement, or of any 
impugned. annual account, the Court may summon the 
curator or administrator, and enquire summarily into the matter, and 
make such order thereon as it shall think proper, or the Court at its 
discretion may refer such petition to any subordinate Court, 


and annual accounts. 


17. All sums received by the Public Curator or such other admi- 
Payment of surplus into Distrator on account of any estate, in excess of 
treasury. what may be required for the current expenses 
Investment. of the minor or of the estate, shall be paid into 
the public treasury on account of the estate, and may be invested from 
time to time iu the public securities. 


18. Every person to whom a certificate shall have been granted 
Powers of person to Under the provisions of this Act may exercise 
whom certificate granted, the same powers in the management of the 
in management of minor's state as might have been exercised by the 
eee proprietor if not a minor, avd may collect 
and pay all just claims, debts, and liabilities due to or by the estate of 
the minor. 

But no such person shall have power to sell or mortgage any im- 
moveable property, or to grant a lease thereof for any period ex- 
ceeding five years, without an order of the Civil Court previously 
obtained. a 





* Bee foot-note, p. #0, 
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19. It shall be lawful for any relative or friend of # minor, at any 
Belntive or friend may time during the continuance of the minority, 
due for account, to sue for an account from any manager ap 
inted under this Act, or from any person to whom a certificate shall 
ave been granted under the provisions of this Act, or from any such 
manoger or person after his removal from offiee or trust, or from his 
personal representative in case of his death, in respect of any estate 
then or formerly under his care or managemeut, or of any sums 
of money or other property received by him on account of such estate. 


20. If the disqualification of a person for whose benefit a suit shall 
Continnance of auit after have been instituted under this Act cease be- 
disqualification ceases. fore the final decision thereof, it shall be lawful 
for such person to coutinue the prosecution of the suit ou his owa 
behalf. 

21.* The Civil Court for any sufficient cause may recall any certifi- 
cate granted under this Act, and may direct the 
Collector to take charge of the estate, or may 
grant a certificate to the Public Curator or any other person, as the case 
may be; and may compel the person whose certificate has been recalled 
to make over the property in his hands to his successor, and to aecoant 
to such successor for all monies reccived and disbursed by him. 

Tine Court may also for any sufficient cause 
remove any guardian appointed by the Conrt. 

22. Tho Civil Court may impose a fine not exceeding five hundred 

Penulty for neglcot or re. Tupees on any person who may wilfully neglect 
fasal to deliver accounts or or refuse to deliver his accounts or any property 
property. in his hands, within the prescribed time, or a 
time fixed by the Court; and may realize such fine by attachment and 
sale of his property under the rules in force for the execution of decrecs 
of Court; and may also commit the recusant to close custody uvtil he 
shall consent te deliver such accounts or property. 

23. The Civil Court may permit any person to whom a certificate 

Civil Court may permit Shall have been granted under this Act not 

— Of trust, de. being the Public Curator, and any guardian 
appointed by the Court, to resign his trust; and may give him a dis- 
charge therefrom on his accounting to his successor, duly appointed, for 
all monies received and disbursed by him, aod making over the property 
in his bands, 

24. The Public Curator, and every other administrator to whom a 

Rermneration of Pablio Certificate shall have been granted under sec- 
Curator, Su. tion 10, shall be entitled to receive such com- 
mission (not exceeding five per centum) on the sums received and dis- 
bursed by hin, or such other allowance, to be paid out of the minor’s 
estate, as the Civil Court shall think fit. 

25. Every guardian appointed by the Civil Court or by the Col- 

Guardian of minors to lector under this Act, who shall have charge 
Provide for education. of any male mtoor, shall be bouud to provide 
for his education in a suitable manner, 


Revocation of certificate. 


Removal of guardian. 


* So much of this section as provides that the Civil Court may direot the Collector 
to take charge of an catate has been loraliy 1epented by Bongal Act 1X. of 1879. 
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The general superintendence and control of the education of all 
Act XXVL of 1884 de. such minors shall be vested in the Civil Court 
clared applicable. or in the Collector, as the case may be; and 
the provisions of Act XXVI. of 1854 (for making better provision 
for the elucation of male minors subject to the superintendence of the 
Court of Wards) shall, so far as is consistent with the provisions herein 
contained, be applicable to the Civil Court or to the Collector, as the 
case may be, in respect to such minors, and to every such guardian.* 


26. For the purposes of this Act, every persou shall be hekl to be 
Persons under 18 years @® Minor who has not attained the age of 
held minors. eighteca years.t 


27. Nothing in this Act shall authorize the appointment of a 
Act not to authorize ap. guardian of the person of a female whose hus- 
pointment of guardians of band is pot a minor, or the appointment of a 
certain married women and = puardian of the persou of any minor whose 
Stier: pornos. father is living and is not a miuor ; and nothing 
in this Act shall authorize the appointment of any person other than a 
female as the guardian of the person of a female. 

If a guardian of the person of a minor be appointed during the 
Guardianship in certain minority of the father or husband of the minor, 
cases when tu cease. the guardianship shall cease as soon as the 
father or husband (as the case may be) shall attain the age of majority. 
28. All orders passed by the Civil Court, or by any subordinate 
Appeals. Court under thia Act, shail be open to appeal 
under the rules tv force for appeals, in smiscella- 

neous cases, from the orders of such Court and the subordinate Courts, 
29. The expression “ Civil Court” as used in this Act shall be held 
Construction of “Civil to mean the principal Court of original jurisdic. 


Court.” tion in the district, and shail not include the 
Powers of Supreme Court Supreme Court ; and nothing contained in this 
not affected, Act shall be held to affect the powers of the 


Supreme Court over the person or property of any minor subject to its 
jurisdiection.> 
Unless the contrary appears from the context, words importing the 
singular number shall include the plural num- 
Homer. ber, and words importing the plural number 
_ Gender. shall include the singular number; and words 
importing the masculine geader shall include femaies. 





© Repealed by Bengal Act [V. of 1870, s. 86, so far as it relates to any guardian 
appointed thereunder, 
+ Bee Jadunath Mitter y. Bolyechand Dutt, 7 Bong. 612, 613. 
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COLLECTION OF DEBTS ON SUCCESSIONS. 
ACT No, XXVII. OF 1860. 


RECEIVED THE G.-G.’s ASSENT ON THE 25TH JUNE 1860. 


An Act for facilitating the collection of debte on successions, and for 
the security of parties puying debts to the representatives of 
deceased persons.* 


WHEREAS it is expedient to consolidate and amend certain Acts now 

in force which provide greater security for per- 

bream yiO: sons paying to the representatives of deceased 

Hindés, Muhammadans, and others not usually designated as British 

subjects, debts which are payable in respect of the estates of such 

deceased persons, aud which facilitate the collection of such debts by 

removing all doubts as to the legal title to demand and receive the same ; 

It is enacted as followa :— 

1, [Repealed by Act No. XVI. of 1874.] 


2. No debtor of any deceased person shall be compelled in any 
- Nodebt recoverable with- Court to pay his debt to any person claiming to 
out cortificate. be entitled to the effects of any deceased person 
or any part thereof except on the production of a certificate to be ob- 
tained in manner hereinafter meutioned, or of a probate or letters of 
administration, unless the Court shall be of opinion that payment of the 
debt is withheld from fraudulent or vexatious motives, and not from any 
reasonable doubt as to the party entitled.f 


8. The District Court within the jurisdiction of which the deceased 
shall have ordinarily resided at the time of his 
Certificate how obtained. Quath, or if at that time he bad no fixed place 
of residence then within the jurisdiction of which any part of the pro- 
perty of the deceased may be fuand, shall have authority to grant a 
certificate? under this Act. 
The applicant in his petition shail set forth his title, 
The Court shall issue uotice of application, inviting claimants, and 
fixing a day for hearing tho petition, aud upoa the appointed day, or as 


cmnaiiaeeliiaii hiealliends 








pene anaennemetsiiemeentdendentacan nina era 





i octemematenel 


* Repealed, oxcopt as to Hindiis, Mahmmadans, and Buddhists, and persons exe 
empted by section 332 of the Indiau Succession Act, 1865, from the operation of that 
Act, by Aot No, AXIV. of 1867, (As to Native Christians, see 7 Mad. 121.) Declared to 
apply (uo far aa narepealed) to tho whole of British India, except the Scheduled Dis- 
tricta, by Aot No. XV. of 1874. Aa to the court-fee on certificates under Act No. XXVII. 
of 1860, see Act No, VII. of 1870, ached. i., No. 12. As to transfer of applications for 
certificates, see Act No, VI. of 1871, 8. 27. 

¢ See 8 Bomb., A.C. J., 152: 6 Mad. 131, 

A certificate canuot be granted for the collection of a fraction of the debts of the 
~" L—1 Bong., Short Notes, vii; 3 Bong. 405, 
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soon after as may be convenient, shall determine the right to the certi- 
ficate,* and grant the same accordingly. 


4, The certificate of the District Court shall be conclusive of the 

representative title against all debtors to the 

Effect of certificate. deceased,f and shall affurd full indemnity to alk 

debtors paying their debts to the person in whose favour the certificate 
has been grauted. 


5. The Court mayt take such security as it shall think necessary 
Court may take security from any person to whom it shall grant a certi- 
from grantee of certificate. ficate for reudering an account of debts received 
by him, and for indemnity of persons who may be entitled to the whole 
or any part of the monies received by virtue of such certificate, whose 
right to recover the same by regular suit against the holder of the certi- 
ficate is not affected by this Act, 


6. The granting of such certificate may be suspended by an appeal 
Powers of Sadr Courton to the Sadr Court, which Court may declare 
appeul. the party to whom the certificate should be 
granted, or may direct such further proceedings for the investigation 
of the title as it shall think fit. 

The Court may also, upon petition, after a certificate shall have 

And to supersede certif- been granted by the District Court, grant a fresh 
cate of District Court. certificate in supersession of the certificate 
granted by the District Court. 

Such fresh certificate shall not affect any payments made to the 
person to whom any former certificate may have 
been granted, without notice that the same has 
been superseded, but shall eutitle the persou named therein to receive 
all monies that may have been recovered under the first certificate frum 
the person to whom the same may have been granted.§ 


7, Every certificate shall give authority to the person to whom the 
Local extent of power 8&Me is granted throughout the Presidency with- 
given by certificate. in which the same is granted, and no certificate 
subsequently granted in respect of the sane property shall be valid or 
effectual, except as hereiuafter mentioned. 


8, If the estate of the deceased shall include any Government 
Powers under certificate Securities or bank-shares, or any shares in any 
asto Government securities, public company, the certificate may empower the 
bank and other shares. person certified as aforesaid to receive interest 
or dividends thereon, or ou any of them, or to negotiate the same or 
any of them ; 
in such case the certificate shall describe the securities and shares 
in respect of which such powers are given, and such powers shall not be 
vested by the certificate except by express words. 


Effect of fresh certificate. 





* As to the discretion of the Court when there are rival claimants, 4 Beng., A.C. J., 
149; and see 2 Bomb. 398. 
' ¥ Bat only againat such debtora, 2 Mad. 165. 
¢ This is discretionary, 7 Boinb., App., xxvi. 
§ As to recalling certificates granted without jurisdiction or obtained by fraud, sec 
6 Beng., App., 128; 8 Beng., App., 13. 
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9. In the case of disputes among persons claiming to be joiutly 
Appointment of trustee entitled to be proprietora of any Government 
for seouritien in case of dis- grcurities as tle representatives of any deceased 
pute among joint claimants. person, the District Court, whenever sufficient 
cause shall be shown, and on the request of any such claimant, may eo 
far as concerns the said securities, grant a certificate under this Act to 
sich person as shall be, from time to time, appointed by the Local 
Government to act as trustee under this section, and shall specify in such 
certificate the several persons appearing to him te be such proprieturs 
and their several shares ; ; 


and the said trustee, by virtue of such certificate, shal] be en- 

His powors and daties, ‘titled 10 receive and give discharges for the in- 
terest accruing due on such securities, and shall 

account for and pay the sum to the several persons specified in the cer- 
tificate to be thereunto entitled, according to the shares therein set forth, 
and shall be empowvred to act in all other respects concerning the said 
securities as agent for such persons, and shall be entitled to receive such 
Gowmniission: commission, not exceeding one per centum, on 


the sums received and paid by him, as the 
Local Government shall think fit, 


Provided, nevertheless, that the right of any other person to recover 

Saving of right of other the whole or any part of the monies so paul by 

person. regular suit against all or any of the persons to 
whom the same have beeu paid, shall vot be atfected by this Act. 


10. If any such dispntes among persons claiming te be proprietors 
Appropriation if dispate Of Government securities are not ended within 
not sottled within two two years from the date of the certificate grant- 
aaa ed under the last preceding section, the said 
trustee may appertion the principal sum of the said securities rateably 
among the parties appearing from the certificate to be proprietors thereof, 
and may apply for aud receive new securities from the proper offiver 
appointed 60 issue the same iu the respective names of the several par- 
ties certified to be entitled thereto: 


provided that such new securities shall be issued only according to 
Tesue of new gccurities to the rules in use for the regulation and issue of 
trustes. such Government securities, and the receipt of 
the said trustee for such new securities, by endorsewent on the old 
securities or otherwise, shall be w leval discharge to the Government 
against the dixputing parties claiming to be entitled to the several 
amounts for which such securities shall be issued, 


Provided always that, if the amount of any Government securities 
Apportioument where in dispute or any part thereof shall not be 
amount of securities india. sufficient to adinit of their rateable divisioa 
pute not igemuas divisible. socomling to the rales applicable to the msue 
of such securities, the said trustee may sell and dispose of the disputed 
securities, or such part as shall be necessary wuder this provision, and 


ee the proceeds thureot amoug the parties entitled to reocive 
the gate, 
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11. Every certificate granted to the trustee appointed under sec- 

Effeot of certifivate grant- tion 9 shall be taken to supersede and annul 

ed to trustee. any previous certificate so far as such previous 
certificate relates to the said Government securities. 


12, When a certificate shall have been granted, in cases in which 
Payments under later such certificate would be valid but for the pre- 
made in ignorance of prior vious grant of a certificate, all payments made 
certitoute, to the person holding the later certificate in 
ignorance of the grant of the previous certificate shall be held good 
against claims under such previous certificate, 


13. With regard to the property of a deceased Hindd, Muhamma- 
In caso of Hindés, &o., Gan, or other person not usually designated by 
certificute issued aftorgrant the term “ British gubject,” no certificate iu 
of probate when void. respect of any such property sball be valid if 
made after a probate or letters of administration grauted in respect of 
the same, provided assets belonging to the deccased were, at the time of 
his death, within the local jurisdiction of the Court granting the probate 
or letters of administration. 
14. Where a certificate shall have been granted, in cases in which 
Payments under certifi. such certificate would be valid but for a probate 
cato made in ignorance of or letters of administration previously granted, 
priur grant of probate, all payments made to the person holding the 
certificate in ignorance of the previous granting of the probate or letters 
of administration shall be held good against claims under the probate 
or letters of administration so previously granted. 


15. No probate or letters of administration shall be valid for the 
Probate or letters void purpose of the recovery of debts, or for the 
after grant of certificate. security of debtors, after a certificate granted 
in respect of the same property for which such probate or letters of 
administration shall have been granted, provided assets belonging to the 
deceased were, at the time of his death, within 
the jurisdiction of the Court granting such 
certificate. 
16. Where probate or letters of administration may have been 
Payments under probate gtanted in cases in which such probate or letters 
made in ignorance of prior of administration would be valid but for the 
grant of cortificate. previous grant of a certificate, all payments 
made in ignorance of the previous grant of the certificate shall be held 
good against claims under such previous certificate, 


17. Curators appointed under Act XIX. of 1841, who may be in- 
Curators prohibited from vested with certain powers which are couferred 
exercising certain powers. on persons obtaining certificates under this Act, 
shall not exercise any powers which, but for that Act, would lawfully 
belong to persons obtaining certificates, or to executors or administrators, 
where a certificate, probate, or letters of administration has been actually 
Paymenta to authorized Obtained; but all persons who may have paid 
curator. debts or rents to a curator authorized by a 
Court to receive the same shall be indemnified, and the curator shall 
be responsible for the payment of the same to the person who has 
obtained a certificate, the executor or admiuistrator, as the case may be. 


Proviso. 
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18. All probates and letters of administration granted by any 
en Supreme Court of Judicature in cases in which 
ect of probates and ; 
letturs the sameas if graut- any assets belonging to deceased persons were, 
ed to representatives of at the time of their deaths, within the local 
British subjects. jurisdiction of the Court granting the probate 
or letters of administration, shall have the effect of probate and letters 
of administration granted in respect of the property of British subjects, 
but for the purpose of the recovery of debts only and the security of 
debtors paying the same, except so far as is in this Act provided. 

19. A certificate of administration granted by the British repre- 

Effect of cortificates grant- Sentative accredited to any foreign Prince or 
ed by British representa. State shall, as regards the residents within the 
tive in foreign States. territories of such Prince or State, have the 
same effect in respect to Government securities as a certificate granted 
to an native subject of Her Mujesty under the provisions hereinbefore 
contained, 

20. Every certificate of administration granted under the last pre- 

Local extent of powor ceding section shall, as regards the Government 
given by such certificates. securities, give authority to the person to whom 
the same shall be granted throughout the British territories in India, 
aud have the same effect throughout the said territories as a certificate 
granted under section 7 of this Act bas within the Presidency within 
which the same is granted. 

21. Auy Court or officer authorized to grant a certificate may, from 
time to time, extend the same to any Govern- 
ment security or bank-share not originally spe- 
cified therein, and every such extension shall have the same effect as 
if the Government security or bank-share to which the certificate shall 
be extended had been originally specified therein. 

22, Upon the extension of a certificate, security may be required 
in the same manner as upon the original grant 
of a certificate. 

23, Nothing in this Act contained shall be held to extend to the 

Act not to apply to Bri. property of any person usually designated as a 
tish subjects. British subject. 

24, The following words and expressions in this Act shall have the 
meaning hereby assigned to them, unless there 
be something in the subject or context repug- 
nant to such construction (that is to say)— 

Words importing the singular number shall include the plural 
number, and words importing the plural num- 
ber shal! include the singular number : 

Words importing the masculine gender 
shall include females: 

The words “ District Court” shall mean 
the principal Civil Court of original jurisdiction 
of a zila or district: 

The words “Sadr Court” shall be deemed to include the highest 
Steak cbt Civil Court of appeal in any part of the Bri- 

nae et tish territories in India not subject to the con- 
trol and superintendence of a Sudr Court. 


Extension of certificate. 


Security npon extension. 


Tnterpretation-clause. 


Number. 
Gender, 


* Distriot Court.” 
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THE MINORS’ AMENDMENT ACT. 
NO. IX. OF 1861.* 


Recetvep tHE G.-G.’s ASSENT ON THE 24TH ApaiL 1861, 
& 
An Act to amend the law reluting to minors, 


WHEREAS it is expedient to amend the Jaw for hearing suits rola- 
Preamble. tive to the custody and guardiauship of minors; 
It is enacted as follows :— . 


1; Any relative or friend of a minorf who may desire to prefer any 
Képlication claim in respect of the custody or guardianship 
of such minor may make an application by 
petition, either in person or by a duly constituted agent, to the principal 
Civil Court of original jurisdiction in the district by which such appli- 
cation, if preferred in the form of a regular suit, would be cognizable, 
and shall set forth the grounds of his application in the petition, 
The Court, if satisfied by ya agen of the sancvaiy or his 
eos oe agent, if he appear by agent, that there is 
Bee eee a ground for proceeding, shall give notice of the 
application to the person named in the petition as having the custody or 
being in the possession of the person of such minor, as well as to any 
other person to whom the Court may think it proper that such uotice 
suould be given, and shall fix as early a day as may be convenient for 
the bearing of the petition and the determination of the right to the 
custody or guardianship of such minor. 


2. The Court may direct that the person having the custody or 
Production, and tempo. being in possession of the person of such minor 
rary custody and protection, shall produce hin or her in Court or in any 
of minor. other place appointed by the Court on the day 
fixed for the hearing of the petition or ut auy other time, and may make 
such order for the temporary custody und protection of such minor aa 
may appear proper. 
3. On the day appointed for the hearing of the petition, or as soon 
Court, after hearingstate. 2fter a8 muy be practicable, the Court shall hear 
ments of parties, &c., to the statements of the parties or their agents if 
make orderas to custody or they appear by agents, and such evidence as 
pustesanenip they or their agents may adduce, and thereupon 
shall proceed to make such order as it shall think fit in respect to 
the custody or guardianship of such minor and the costs of the case. 





Te aeeaiameal 


* Declared to apply to the whole of British India, except the Bcheduled Diatricts, 
by Act No, XV. of 1874. It does not apply to European British miuors, 2 N. W. i’. 79, 
81, As to them, see Act No. XIII. of 1874, 

Tt Bee Act No. 1X, of 1875, s. 8, 
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A. In cases instituted under this Act, the Court shall be guided by 

Procedure. the procedure prescribed in Act VIII, of 1859* 

(for simplifying the Procedure of the Cowrts 

of Civil Judicature not established by Royal Charter) in so far as the 

same shall be applicable and material ; and any order made by the Court 
may be enforced as if such order had been made in a regular suit. 


5. An appeal shall lie to the Sadr Court from any order made by | 
Appeal. a lower Court under this Act, under the rules} 
applicable to regular appeals to such Sadr ‘ 
Court, except that the petition of appeal may be written on a stamp- 
paper of the value prescribed fo¥ petitions to the Sadr Court. 


6, Any order passed under this Act in respect to the custody or 
Orders not contestable in  Seabreoierge of a minor shall not be liable to 
regular guit. e contested in a regular suit. 


7. Nothing in this Act shall be taken to interfere with the juriadic- 
Saving of laws. tion exercised under the laws in force by any 
Supreme Court of Judicature or the Courts of 
Wards; or under Act XXI. of 1855 (for making better provision for 
the education of male minors and the marriage of male and female 
minors, subject to the superintendence of the Courts of Wards in the 
Presidency of Fort Saint George), and Act XL, of 1858 (for making 
better pou for the care of the persons and property of minors 
gn the Presidency of Fort William in Bengal). 
8. The term “Sadr Court” in this Act shall denote the highest 
. Interpretation.clause, Court of appeal in any part of the British ter- 
ritories in India. 


- * Superseded by Aot XIV, of 1882. 


« r 


THE CARRIERS ACT. 
NO. III. OF 1865.* 


RECEIVED THE G.-G.’s ASSENT ON THE 14TH Fepruary 1865, | 
An Act relating to the rights and liabilities of Common Carvriere.t 


WHEREAS it is expedient not only to enable common carriers to 
limit their liability for loss of or damage to 

Preamble. property delivered to them to be carried, but 
also to declare their liability for loss of or damage to such property 
occasioned by the negligence or criminal acts of themselves, their ser- 
yauts or agents ; It is enacted as follows :— 


1. This Act may be cited as “ The Carriera’ 
. Bhort title, Act, 1865.” 


; 2. In this Act, unless there be somethiog 
pare Prerauen Olsnae: repugnant in the subject or context— | 
“ Common carrier” denotes a person, other than the Government} 
engaged in the business of transporting for hire property from place to 
place, by land or inland navigation, for all pear indiscriminately : 
“Person” includes any association or body of persons, whether in- 
corporated or not: 
Words in the singular number include the plural, and words in the 
plural include the singular. 


$8. No common carrier shall be liable for the loss of or damage to 
Carriers not liable forloss Property delivered to him to be carried exceed- 
of certain goods above 100 ing in value one hundred rupees and of the de- 
rupees in value, unless deli- gcription contained in the schedule to this Act, 
yeron/s4san unless the person delivering such property to 
be carried, or some person duly authorized in that behalf, shall have 
expressly declared to such carrier or bis agent the value and description 
thereof 


4, Every such carrier may require payment for a risk undertaken’ 

For carrying sach . in carrying property exceeding in value one 
ty, payee aang be tequited hundred rupees and of the descr ptian aforesaid, 
at fixed rates, at such rate of charge as he may fix. : 
Provided that, to entitle such carrier to payment at a rate higher 
than bis ordinary rate of charge, he shall have 


Proviso. caused to be exhibited in the place where he’ 





* Repealed as to carriers by rail by Act IV. of 1879. 
+ Declared to apply to the whole of British India, exoopt the Scheduled Districts,’ 
by Act No. XV. of 1874 
Bee 3. N. W. P, 198, 
“The earlier sections extend to India the principle embodied in the English Sta- 
tute 11 Geo, IV, & 1 Wm, IV,, c, 68," Statement of Objects and Reasons, ° 
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carries on the business of receiving property to be carried, notice of the 
higher rate of charge required, printed or written in English and in the 
vernacular language of the country wheréid lie carried on such business. 
5. In case of the lors of or damagé to property exceeding in value 
Person entitled to reco. O"@ hundred rupees and of the description afore- 
ver in respect of property ‘821d, delivered to such carrier to carried, 
lost or damaged may also when the value and description thereof shall 
recover money paid for its have been declared and payment shall have 
ae been required in manner provided by this Act, 
the person entitled to recover in respect of such loss or damage shall 
algo be entitled to recover any nfoney actually paid to such. carrier in 
consideration of such risk as aforesaid, 


6. The liability of any common carrier for the loss of or damage to 
In respect of what pro. bY property delivered to him to be caeried, not 
perty liobility of carrier being of the description contained in the schie- 
notlimited by public notice, dule to this Act, shall not be deemed to be 
limited or affected by any public notice ; 
but any such carrier, not being the owner of a railroad or tramroad 
 Osiriors, witli certain ex. Constructed under the provisions of Act Nv, X. 
ceptions, may limitliability of 1870* (for the acquisiticn of land for pub- 
by special contract. lic purposes and for Companies), may, by 
special contract, signed by the owner of such property so delivered as 
lust aforesaid, or by some person duly authorized in that behalf by such 
owner, limit his liability in respect of the same, 


‘7, The liability of the owner of any railroad or tramroad constructed’ 
* Jiability of owner of rail. Under the provisions of the said Act No. X. of 
road made under Act X. of 1870,* for the loss of or damage to any property 
1870, not limited by special delivered to him to be earnet not'being of the 
SADtEec: description contained in the schedule to this 
Act, shall not be deemed to be limited or affected by any special congract ; 

but the owner of such railroad or tramroad shall be liable for the 
- When such owner answer. uss of or damage to property delivered te htm 
able for lova or damage. to be carried only when such loss or damage 
shail have beeu caused by negligence or a criminal act on his part or on 
that of his agents or servants, 


8. Notwithstanding anything hereinbefore contained, every common 
Common carrier liable for catrier shall be liable to the owner for loss‘of ot 
losw or damage caused by damage to any property delivered to. such carrier 
negloct or fraud. to be carried, where such loss or damage shall 
have arison from the negligence or criminal act of. the carrier or any of 
his a or servants, 7 
. In any suit brought against a common carrier for the lose, rats 
Buitors against carriers for Of non-detivery of goods entrusted to him for 
loas, not required to prove carriage, it shall not be necessary for the plaint- 
negligence, iff to prove that such loss, damage, or non- 
delivery was owiug to the negligence or criminal act of the carrier, his 
servants or agents, 


* See Act No. X. of 1870, «. 2. 
+ This is in xccordance with the English common-law. See Ross y. Hil, Z Com. B 
S90; Richards vy. Lond,, Brighton, 5 8. C. Ry, Co, 7 Com. B. 889, . ; 
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10, Nothing.in this Act shall affeot the provisions contained in the 
wions of hihth, tenth, add’ eleventh sections of Act No. 


Saving of - provi é , 
Act XVIII, of 1858. XVIII; of 1854 (relating to Railways in 
India). 
SCHEDULE. 


Gold and silver coin. 
silver in a manufacturéd or 
usmanifactured state. 

Precious stones and pearls. 

Jewellery. 

Time-picoes of any description. 

Trinkets. ; 

Bills and hundis. 

Currency-notes of the Government of 
India, or notes of any Banks or 
securities for payment of moncy, 
Kaglish or Foreign. 

Stamps and stamped-paper. 

Mapzr, prints, and works of art. 

Writings, 


Title-deods. 
Gold or silver plate or plated articles. 
Glass 


China. 

Silk ina manufactured or unmanu- 
factured state, and whether 
wrought up or not wrought up 
with other materials. 

Shawls and lace. 

Cloths and tissues embroidered with 
the precious metals, or of which 
such metals form part. 

Articles of ivory, ebony, or sandal- 
wood. 
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INDIAN SUCCESSION ACT. 
NO. X. OF 1865.* 


Receivep THe G.-G.’s ASSENT ON THE 16TH MaxcH 1865. 


4n Act to amend and define the Law of Intestate and Testamentary 
Succession in British India. 

WHEREAS it is expedient to amend and define the rules of law 
applicable to Intestate and Testamentary Suc- 
cession in British India; It is enacted as fol- 
lows :— | 


Preamble. 


PART I. 
PRELIMINARY. 


| 1, This Act may be cited as “ The Indian 
Bhort title. Succession Act, 1865.” 


2. Except as provided by this Act or by any other law for the time 

Act to constitute law of being in force, the rules herein contained shall 

Rritivh India in casos of constitute the law of British India applicable 

intostato or testamentary to all cases of intestate or testamentary suc- 
iia a cession. 


3. In this Act, unless there be somethin 
phterpretaton alana. repugnant in the subject or context-— ‘ 

Words importing the singular number include the plural: words 
importing the plural number include the singular ; and words importing 
the male sex include females : 

“ Person” includes any company or association, or body of persons, 
_ whether incorporated or not: 

“Year” and “month” respectively mean a year and month reck- 
oned according to the British calendar : 

“ Immoveable property ” includes land, incorporeal tenements, and 
things attached to the earth, or permanently fastened to anything which 
is attached to the earth : 

“ Moveable property’ means property of every description except 
immoveable property : 

“ Province” includes any division of British India having a Court 
of the last resort: 

“ British India” means the territories which are or may become 
vested io Her Majesty or her Successors by the Statute 21 & 22 Vic., 
cap. 106 (An Act for the better Government of India) other than the 
Settlement of Prince of Wales's Island, Singapore, and Malacca : 





® As to the exemption of Parsis from portions of the Succession Act, see Act No. 
XXI. of 1965, 2.8. Ae to the sepilcetce of portions of the Saccession Act to the wills 
of Hindés, Jaivas, Sikhs, and Buddhists in the Lower Provinces and in the towns of 
Madras and Bombay, sco Act No. XX1. of 1870. 

+ See 12 Beng. 427, 


+ 
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“District Judge” means the Judge of a principal Civil Court of 
original jurisdiction : 

“ Minor’* means any porson who shall not have completed the age 
.of eighteen years, and “ minority” means the status of such person : 

“Will” means the legal declaration of the intentions of the testator 
with respect to his property, which he desires to be carried ito effect 
after hig death: 

“Codicil” means an instrument made in relation to a will, and 
explaining, altering, or adding to its dispositions, It is considered as 
forming an additional part of the will: 

‘ Probate” means the copy of a will certified under the seal of a 
Court of competent jurisdiction, with a grant of administration to the 
estate of the testator: 

“Executor” means a person to whom the execution of the last will 
of a deceased person is, by the. testator’s appointment, confided : 

“ Administrator” means a person appointed by competent authority 
to administer the estate of a deceased person when there is no executor: 
» And in every part of British India to which this Act shall extend, 
“Local Governmeot” shall mean the person authorized: by law to 
administer executive government in such part; and 

“High Court” shal] mean the highest Civil Court of appeal therein, 
and, for the purposes of sections 242, 242A, 246A, and 2774, shall 
include the Court of the Recorder of Rangoon.+ 


4. No person shall, by marriage, acquire any interest in the proper- 
. Interests and powers not ty of the person whom he or she marries, ‘nor 
acquired nor lost by mar- become incapable of doing any act ia respect 
HOSS of his or her own property, which he or she 
could have done if unmarried.t | 





PART ITI, ne 
Or DoMICILE. 


‘ Law regulating succes: . . 5. Succession to the immoveable property 
sion to deceased persons’ in British India of a person deceased is regulat- 

. gcoil vary moveable ed by the law of British India, wherever he 
ore Sear ne may have had his domicile at the time of his 

death. 
' _ Succession to the moveable property of a person deceased is re- 
gulated by the law of the country in which he had his domicile at the 
time of his death, 
Iilustrations. 

{a.) A, having his domicile in British India, dies in France, leaving moveable 
property in France, moveable property in England, aud property, both moveable 
and iramoveable, in British India, The succession to the whole ie regulated by the 
Jaw of British India. 





* See 1 Beng., O. 0. J., 13: Act IX. of 1875, a, 3. 
See Act XIIT. of 1875, s, 1. 
Bee 8 Beng. 372. “This section shall not apply, and shall be deemed never to have 
applied, to any marriage, one or both of the parties to which professed, at the time of 
he marriage, the Hindi, Mubammadan, Baddhist, Sikh, or Jaina religion.”—Act ITI. 
of 1874, s, 2, last para, 
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: n Englishman, having his domivile in France, dies ia Britih India, and 
teaver 2 perty, both iaoyeable sed immoveable, in British India. The succession 
tw the moveahlo property is regulated by the rales which govern, in France, the 
succession to the moveable pruperty of an Englishman dying domiciled im France, 
and the sueceasion to the immoveable property is regulated by the law of British India 


One domicile only affects 6. A person can only have'one domicile 
succession to moveables. for the purpose of succession to his moveable 
mie 


property. a ee 
7. The domicile of origiu of every person of legitimate hirth is in 
Domicile of origin of por. the country in which, at the time of his birth, 
eon of logitimate birth. his father was domiciled; or, 1f be 18 a pos- 
thumous child, in the country in which his father was domiciled af the 
time of the father’s death. 
Illustration. 


At tho time of the birth of A, his father was domiciled in England. A's domi- 
cile of origin iv in England, whatever may be the country in which ho was born. 


8. The domicile of origin of an illegitimate child is in the country 
Domicile of origin of ile. in which, at the time of his birth, his mother 


gitimaty obild, was domiciled, " 
Continuance of domicile 9. The domicile of origin prevails until 4 
of origin. ‘new domicile has been acquired, 


10. A man acquires a new domicile by taking up hig fixed habi- 

Acquisition of new domi. tation in a country which 1s not that of his 
domicile of origin. 

Kaplunation,—A man is not to be considered as having taken up 

his fixed habitation in British India merely by reason of his residing 


there in Her mr el civil or military service, or in the exercise of any 
profession or calling, 
Illustrations. 


(a.) A, whose domicile of origin is in England, proceeds to British India, where 
he avtties as a barrister or a merchant, intending to reside there during the remainder 
of his life. Lis domicile is now in British India, 

(6.) A, whose domicile is in England, goes to Austria, and enters the Austrian 
service, intending to remuin in that service. A has acquired a domicile in Austria. 

(e.) A, whose domicile of origin is in France, comes to reside in British Indj 
under an engagement with the British Indian Government for a certgin pumber o 
years. It is bis intention to return to France at the end of that period, He does 
not acquire a domicile in British India. 

(¢6.) A, whose domivile is in Kugland, goes to reside in British India for the pur- 
pose of winding up the affairs of a purtnership which has been diseplved, and with 
the intention of returning to England as soon as that purpose is accomplished. He 
docs not by such residence acyuire a domicile in British India, however Jong the 
residence tay last. 

(e.) A, having gone to reside in British India under the circumstances mentioned 
in the last vehi illustration, afterwards alters his intention, and takes up hig 
fized habitation in Britich India. A has acquired a domicile in British India. 

J.) A, whose domicile is in the French Settlement of Chandernagore, is com- 
pelled by political events to take refuge in Calcutta, and resides in Calcutta for many 
years.in the hope of such political changes as may enable him to return with safety 
to Chandernagore, He does not by such residence acquire a domicile in British India. 

_(g-) A, having come to Calcutts under the circumstances stated in the last pre- 
ilustration, continues to reside there after such political changus have oeaurred 
ae would enable him to return with safety to Chandernagore, and he intends that — 


Fee ge in Caloutta shall be permanent. A has acquired a domicile in Bri 
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11. Any person may acquire a domicile in British India by'tiakin 
Special mode of acquiring and depositing in some office in British India 
domicile in British Indian. = (to be fixed by the Local Government)® a de- 
elaration in writing under his hand of his desire to acquire such 
domicile, provided that he shall have been resident in British India for 
one year immediately preceding the time of his making such declara- 


tion. 3%. | 
12. # person who is appointed by the Government of one country 
Domicile not acquired by to be its ambassador, consul, or other represent- 
yesidence aa representative ative in another country, does not acquire & 
of foreign Government, or domicile in the latter country by reason only 
ac perv ot Dis eely: of residing there in pursuance of his appoint- 
ment; nor does any other person acquire such domicile by reason only 
of residing with him as part of his family or as a servant, 


Continuance of new do- 13. A new domicile continues until the 

micile. former domicile has been resumed, or another 
has been acquired. 

Minor’s domidile, 14. The domicile of a minor fullows the 


domicile of the parent from whom he derived 
his domicile of origin. 


Exception.—The domicile of a minor does not change with that of 
his parent, if the minor is married, or holds any office or employment 
in the service of Her Majesty, or has set up, with the consent of the 
parent, in any distinct business, 


Domicile acquired by 15. By marringe a woman acquires the 
woman on marriage. - domicile of her husband, if she had not the 
: same domicile before. 
Wife's domicile during 16. The wife’s domicileduring the marriage 
marriage. follows the domicile of her husband, 


Exception —The wife’s domicile no longer follows that of her hus- 
band if they be separated by the sentence of a competent Court, or if 
the husband is undergoing a sentence of transportation. 


Minor’s acquisition of new 17. Except in the cases above provided for, 
domicile. a person cannot during minority acquire a new 
domicile. 


18. An insane person cannot acquire a new domicile in any other 
Lunatic’s ucquisition of way than by his domicile following the domicile 
new domicile, of another person, 


Buccession to moveable 19, If a man dies leaving moveable pro- 
property in British India, perty in British India, in the absence of proof 
a Berea of proof of do- of any domicile elsewhere, succession to the 
es ; ey is raégulated by the law of British 

ndia. 








"© Bee, an to Ondh, Gasctte of India, 15th Jaly 1865, p, 613; a# to British Barma, 
sid., 294 uly 1965, p.-845, _ 
M, 8 
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PART III. 
Or CONSANGUINITY. 


20, Kindréd or consanguinity is the connexion or relation of per- 
Kindred or consanguinity, 9008 descended from the same stock or common 
ancestor, 
21, Lineal consanguinity is that which subsists between two persons, 
one of whom is descended in a direct line from 
the other, as between a man and his father, 
grandfather, and great-grandfather, and so upwards in the direct ascend- 
ing line ; or between a man, his son, grandson, great-grandson, and so 
downwards in the direct descending line. 
Every generation constitutes a degree, either ascending or descend- 


Lineal consanguinity. 


ing. 

A man’s father is related to him in the first degree, and so likewise 
is his son ; his grandfather and grandson in the second degree ; his great- 
grandfather and great-grandson in the third. 


22. Collateral consanguinity is that which subsists between two 
persons who are descended from the same stock 
or ancestor, but neither of whom is descended 
in a direct line from the other. 

For the purpose of ascertaining in what degree of kindred any 
collateral relative stands to a person deceased, it 18 proper to reckon 
upwards from the person deceased to the common stock, and then down- 
wards to the collateral relative, allowing a degree for each person, both 
ascending and descending, 


23. For the purpose of succession, there is no distinction between 
Persons held for purpose those who are related to a person deceased 

of suocession to be similarly through his father, and those who are related to 
related to deceased. him through his mother ; 

nor between those whoare related to him by the full blood, and 
those who are related to him by the half-blood ; 

nor between those who were actually born in his life-time, and those 
who, at the date of his death, were only conceived in the womb, but who 
have been subsequently born alive. 


24. In the annexed table of kindred, the degrees are computed as 
Mode of computing de- far as the sixth, and are marked by numeral 
grees of kindred. figures. 

The person whose relatives are to be reckoned, and his cousin- 
german, or first cousin, are, as shown in the table, related in the fourth 
degree ; there being one degree of ascent to the father, and another to 
the common ancestor, the grandfather ; and from him one of descent to 
the uncle, and another to the cousin-german ; making in all four degrees, 

A grandson of the brother and a son of the uncle, ¢¢. a great- 
nephew and a cousin-german, are in equal degree, being each four de- 
grees removed. 

A grandson of a cousin-german is in the same degree as the grand- 
#on of a great-uncle, for they are both in the sixth degree of kindred. 


Collatoral consanguinity. 
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PART IV. 
Or INTESTACY. 


25, A man is considered to die intestate in respect of all property 
As to what property de- Of which he has not made a testamentary 
oeased considered to have disposition which is capable of taking effect. 
died intestate. 
Illustrations. 
(a.) A has left no will. He has died intestate in respect of the whole of his pro- 


arty. 
fi tb) A has left a will, whereby he has appointed B his executor; but the will 
contains no other provisions. A has died intestate in respect of the distribution of 
hia property. 

(c.) A bas bequeathed his whole property for an illegal purpose. A has died 
intestate in respect of the distribution of his property. 

(d.) A has bequeathed 1,000/. to B, and 1,000. to the eldest aon ef C, and has 
made no other bequest ; and has died leaving the sum of 2,000/. and no other pro- 
perty. C died before A without having ever bad a son, A has died intestate in re- 
spect of the distribution of 1,0002. 

26. Such property devolves upon the wife or husband, or upon 

Devolution of such pro- tliose who are of the kindred of the deceased, 
perty. in the order and according to the rules herein 
prescribed. 
Explanation.—The widow is not entitled to the provision hereby 
made for her, if by a valid contract made before her marriage she has 
been excluded from her distributive share of her husband’s estate, 


27. Where tho daewne ee a Paring if he has ae left 

any lineal descendants, one-third of his pro- 

ee eee oer perty shall belong to his widow, and es 

ante, or widow and kindred maining two-thirds shall go to his lineal de- 

gnly, or widow andno kin- gcendants, according to the rules herein con- 
. tained. 

If he has left no lineal descendant, but has left persons who are of 
kindred to him, one-half of his property shall belong to his widow, and 
the other half shall go to those who are of kindred to him, in the order 
and according to the rules herein contained. 

If he has left none who are of kindred to him, the whole of his 
property shall belong to his widow, 

28. Where the intestate has left no widow, his property shall go to 

Whoro intestate has left his lineal descendants or to those who are of 
no widow, and where he kindred to him, not being lineal descendants 
hes left no kindred. according to the rules herein contained; and if 
he has left none who are of kindred to him, it shall go to the Crown. 


PART V. 
Or THe DISTRIBUTION OF aN INTESTATE’s PROPERTY, 
(a.) Where he hae left lineal Descendants. 


29. The rules for the distribution of the intestate Property (after 

Rules of distribution, deducting the widow's share, if has left a 

: beta amongst his lineal descendants are as 
vllows :— 
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$0. Where the intestate has left surviving him a child or children, 
Where intestate has lef but no more remote lineal descendant through 
ohild or children only, a deceased child, the property shall belong to: 
his surviving child, if there be only one, or shall be equally divided 
among all his surviving children. 3 


$1. Where the intestate has not left surviviog him any child, but 
Where intestate has left has left'a grandchild or grandchildren, and no 
no child, but grandchildor more remote descendant through a deceased 
grandchildren. randchild, the property shall belong to -his- 
surviving grandchild, if there be only one, or shall be equally divided’ 
amoug all his surviving grandchildren. 


Tliustrations. 


(a.) A has three children, and no more; John, Mary, and Henry. They all die 
before the father, John leaving two children, Mary three, and Henry four. After- 
wards A dies intestate, leaving those nine grandchildren and no descendant of any 
deceased grandchild. Each of his ereaden dren shall have one-ninth. 

(b.) But if Henry has died leaving no child, then the whole is equally divided 
between the intestate’s five grandchildren, the children of John and Mary. 

(c.) A has two children, and no more; John and Mary. John dies before his 
father, leaving his wife pregnant. Then A dies, leaving Mary surviving him, and in 
due time a child of John is burn. A's propety is to be equally divided between Mary 
and such posthumous child. 


82, In like manner the property shall go to the surviving lineal 
Where intestate has lef, descendants who are nearest in degree to the 
only great-grandchildren or intestate, where they are all in the degree of 
remotor lineal descendants. 5 reat-grandchildren to him, or are all in a more 


remote degree, 


$3, If the intestate has left lineal descendants who do not al! stand 
Where intestate leaves in the same degree of kindred to him, and the 
lineal descendants not all persons through whom the more remote are 


whorn the more remote be divided into such a number of equal 
Gescent are dead. as may correspond with the number of the 
lineal descendants of the intestate who either stood in the nearest 
degree of kindred to him at his decease, or, having been of the like. 
degree of kindred to him, died before him, leaving lineal descendants 
who survived him ; and 
one of such shares shall be allotted to each of the lineal descendants 
who stood in the nearest degree of kindred to the intestate at his’ 
decease ; and 
- one of.such shares shall be allotted in respect of each of such: 
deceased lineal descendants; and : 
the share allotted in respect of each of such deceased lineal descend- 
ants shall belong to the surviving child or children or more remote 
lineal descendants, as the case may be; such surviving child or children 
or more remote lineal descendants always taking the share which his or 
their parent or parents would have been entitled to respectively if such 


parent or. parents had survived the intestate, 
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Titustrationa. 


had three children, John, Mary, and Henry; John died, ‘leaving four 
onttden, er Mary died, leaving one, and Henry alone survived the father. Jo the. 
death of A intestate, nahin is pig: a Henry, one-third to John’s four children, 
aining third to Mary’s one child. 
- wer 4 child, bat lef eight grandchildren, and two children of a deceased 
child. The property is divided into nine parts, one of which is allotted to each 
grandchild; and the remaining one-ninth is equally divided between the two great. 
ildren. 
aes) A has three children, John, Mary, and Henry. John dies leaving four 
children, and one of John’s children dies leaving two children. Mary dies leaving one 
child. A afterwards dies intestate. One-third of his property is allotted to Henry ; 
one-third to Mary’s child; and one-third is divided into four parts, one of which is 
allotted to each of John’s three surviving children, and the remaining part is equally 
divided betwoen John’s two grandchildren. 


(b.) Where the Intestate has left no lineal Descendants, 


$4. Where an intestate has left no lineal descendants, the rules for 


istribution the distribution of his property (after deduct- 
sstere tahentais tae eft no ing the widow's share, if he has left a widow) 


lineal descendants, are as follows :— 
“Where intestate’s father 35. If the intestate’s father be living, he 
living. shall succeed to the property. 


36. If the intestate’s father is dead, but the intestate’s mother is 
Whore intestate’s father living, and there are also brothers or sisters of 
dpad, but his mother, bro- the intestate living, and there is no child living 
thers, and sisters living. of any deceased brother or sister, the mother 
each living brother or sister shall succeed to the property in equal 
shares, 


Illustration. 


A dies intestate, survived by his mother and two brothers of the full blood, John 
and Henry, and a sister Mary, who is the daughter of his mother, but not of his father. 
The mother takes one-fourth, each brother takes one-fourth, and Mary, the sister of 
half-blood, takes one fourth. 


87. If the intestate’s father is dead, but the intestate’s mother is 


Where intestate’s father Ving, and if any brother or sister, and the child 
deed, and his mother,a bro. -Or Children of any brother or sister who may: 


ther or sister, and children have died in the intestate’s lifetime, are also. 
A ee brother or Jiving, then the mother and each living brother 


or sister, and the living child or children of each 
deceased brother or sister, shall be entitled to the property in equal 
shares, such children (if more than one) taking in equal shares only the: 


shares which their respective parents would have taken if living at the 
intestate’s death, 


Lilusiration, 


___A, the intestate, leaves his mother, his brothers John and Henry, and also one 
child of a deceased sister Mary, and two children of George, a Jossaaed | brother of the 
half-biood, who was the son of his father, but not of his mother. The mother takes 
one-fifth, John and Henry each take one-fifth, the child of Mary takes one-fifth, and 
the two children of George divide the remaining one-fifth between them. 
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98, If the intestate’s father is dead, but the intestate’s mother is 
Where intestate’s father living, and the brothers and sisters are all dead, 
dead, and hia mother and but all or any of them have left children who 
children of any deceased gurvived the intestate, the mother and the child 
brother or sister living. . or children of each deceased brother or siater 
shall be entitled to the property in equal shares, such children (if more 
than one) taking in equal shares only the shares which their respective 
parents would have taken if living at the intestate’s death, 
Illustration. 

A, the intestate, leaves no brother or sister, but leaves his mother and one child 
of a deceased sister Mary, and two children of a deceased brother George. The 
mother takes one-third, the child of Mary takes one-third, and the children of George 
divide the remaining one-third equally between them, | 

Where intestate’s father 89. If the intestate’s father is dead, but 
dead, but his mother living, the intestate’s mother is leaving, and there is 
and no brother, nor sister, neither brother, nor sister, nor child of any 
nor nephew. brother or sister of the intestate, the property 

shall belong to the mother. 


40. Where the intestate has left neither lineal descendant, hor 
Whore intestate has lef, father nor mother, the property is divided equal- 
neither lineal descendant, ly between his brothers and sisters and the child 
nor father, nor mother. or children of such of them as may have died 
before him, such children (if more than one) taking in equal shares 
only the shares which their respective parents would have taken if liv- 
ing at the intestate’s death. 


Where intestate has left 41. If the intestate left neither lineal 
neither linent descendant, descendant, nor parent, nor brother, nor sieter, 
nor parent, nor brother, nor his property shall be divided equally among 
ener those of his relatives who are 1n the nearest 

degree of kinded to him. 
Illustrationa, 

(a.) A, the intestate, bas left a grandfather and a grandmother, and no other 
relative standing in the same or a nearer degree of kindred tohim. They, being 
in the second degree, will be entitled to the property in equal shares, exclusive of any 
unole or aunt of the intestate, uncles and aunts being only in the third degree. 

(b.) A, the intestate, has left a great-grandfather, or great-grandmother, and 
uncles and aunts, and no other relative standing in the same or a nearer degree of 
kindred to him. All of these, being in the third degree, shall take equal shares. 

(c.) A, the intestate, left a great-grandfather, and uncle, and a nephew, but no 
relative standing in a nearer degree of kindred to him. All of these, being in the 
third degree, shall take equal shares. 

(d.) Ten children of one brother or sister of the intestate, and one child of 
another brother or sister of the intestate, constitute the class of relatives of the nearest 
degree of kindred to him. They shall each take one-eleventh of the property. 


42. Where a distributive share in the property of a person who has 
Children’s advancements died intestate shall be claimed by a child, or 
not brought into hotchpot. any descendant of a child, of such person, no 
money or other property which the intestate may, during his life, have 
paid, given, or settled to, ot for the advancement of, the child by whom 
or by whose descendant thé claim is made, shall be taken into* account 
in estimating such distributive share, a 
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PART VI. ) : 


Or tHe Errect of MARRIAGE AND MARHIAGE-SETTLEMENTS 
ON PROPERTY. 


43, The husband surviving his wife has the same rights in respect 

Rights of widower and - of her property, if she die intestate, as the 

widow respectively. widow has in respect of her husband's property 
if he die intestate, 


44, If a person whose aires pe not ia aoe ee ptlars in 
British India a person whose domicile is in 
Pi cspoctnes domiciiod, aed British India, riattier party acquires by the 
one not domiciled in British marriage any rights in respect of any property 
a of the other party not comprised in a settle- 
ment made previous to the marriage, which he or she would not acquire 
thereby if both were domiciled in British India at the time of the mar- 
riage. 

45, The property of a minor may be settled in contemplation of 
Retilomentof minor'apro- ™arriage, provided the settlement be made b 
perty in contemplation of the minor with the approbation of the minor's 
marriage. father, or, if he be dead or absent from British 

India, with the approbation of the High Court, 


PART VII.* 
Or WILLS aND CoDICILs. 
Persons capable of mak- 46. Every person of sound mind and not 
ing wills. a mivor may dispose of his property by will. 


Explanation 1—A married woman may dispose by will of any 
property which she could alienate by her own act during her life, 

Explanation 2.—-Persons who are deaf, or dumb, or blind, are not 
thereby incapacitated for makiog a will if they are able to know what 
they do by it, 

Explanation 3.—One who is ordinarily insane may make a will 
during an interval in which he is of sound mind. 

eplanution 4.—No person can make a will while he is in such a 

state of mind, whether arising from drunkenness, or from illness, or from 
any other cause, that he does not know what he is doing. 


Illustrations. 


(a.) A can perceive what is going on in his immediate neighbourhood, and can 
atiewer familiar questions, but has not a competent understanding as to the nature 
of his poe: or the persona who are of kindred to him, or in whose favour it 
would proper that he should make his will. A cannot make a valid will. 

(d.) A executes an instrument purporting to be hie will, but he does not understand 
eat} etd of the instrument nor the effect of its provisions. This instrament is nota 

i ‘ 

(c.) A, being very feeble and debilitated, bat capable of exercising a judgment as to 

the proper mode of disposing of his property, makes a will. Thisisa valid will, 


* Of this Part, sections, 46, 48, and 49, extend to the wills of Hindus, Jainas, Skike, 
= ae lal Lower Provinces and the towns of Madras and Bombay,—Aocd 
a e @ 7 , 
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47. A father, whatever his age may be, ma 
Testamentary guardian. = hy will, appoint a guardian or guardians for his 
: child during minority. 


48, A will or any part of a will, the making of which has been 

Will obtained by frand, caused by fraud or coercion, or by such impor- 

coercion, or importunity. tunity as takes away the free agency of the 
testator, is void. 


Tllustrations. 


' (a.) A falsely and knowingly represents to the testator that the testator’s only 
child is dead, or that he has done some undutiful act, and thereby induces the testator 
to make a will in his (A’s) favour; such will has been obtained by fraud, and is invalid, 

(®.) A by fraud and deception prevails upon the testator to bequeath a legacy to 
him. The bequest is void. 

(c.) A, being a prisoner by lawful authority, makes his will. The will is not in- 
valid by reason of the imprisonment. 

(d.) A threatens to shoot B, or to burn his house, or to cause him to be arrested 
on a criminal charge, unless he makes a bequest in favour of C. Bin consequence 
makes a bequest in favour of C. The bequest is void, the making of it having been 
caused by coercion. 

(e.) A being of sufficient intellect, if undisturbed by the influence of others, to 
make a will, yet being so much under the control of B that he is not a free agent, 
makes a will dictated by B. It appears that he would not have executed the will but 
for fear of B. The will is invalid. 

(f.) A, being in so feeble a state of health as to be unable to resist importunity, 
is pressed by Bto make a will of a certain purport, and does so merely to purchase 
peace, and in submission to B. The will is invalid. 

(g.) A being in such a state of health as to be capable of exercising his own judg- 
ment and volition, B uses urgent intercession and persuasion with him to induce him 
to make a will of a certain purport. A, in consequence of the intercession and per- 
suasior, but in the free exercise of his judgment and volition. makes his will in the 
manner recommended by B. The will is not rendered invalid by the intercession and 
persuasion of B. 

(h.) A, with a view to obtaining a legacy from B, pays him attention, and flatters 
him, and thereby produces in him a capricious partiality to A. B, in consequence of 
such attention and flattery, makes his will, by which he leaves a legacy to A. The 
bequest is not rendered iavalid by the atteution and flattery of A. 


49. A will is liable to be revoked or altered by the maker of it at 
Will may be revoked or aay time when he is competeut to dispose of his 
altered. property by will. 


PART VIII.* 
Or THE ExXecuTION OF UNPRIVILEGED WILLS, 


50. Every testator, not being a soldier employed in an expedition 
Exeoution of unprivileged of engaged in actual warfare, or @ mariner at 
wills, sea, must execute his will according to the 
following rules :— 
First.—The testator sball sigu or shall affix his mark to the will, 
or it shall be sigued by some other person in his presence aud by his 
irection, 


“ } 


* This part extends to the wills of Hindds, &o., in the Lower Provinoct and the 
towns of Madras and Bombay. : 
M. 9 
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Second,—The signature or miatk of the testator, or the signature 
of the person signing for him, shall be so placed that it shall appear 
that it was intended thereby to give effect to the writing as a will, 

Third.—The will shall be attested by two or more witnesses, each 
‘of whom must have seen the testator sign or affix the mark to the will, 
‘or have seeu some other person sign the will ia the presence and by the 
direction of the testator, or have received from the testator a personal 
acknowledgment of his signature or mark, or of the signature of such 
other person; and each of the witneases must sign the will in the 
presence of the testator,® but it shall uot be necessary that more than 
one witness be present at the same time, and no particular form of 
attestation shall be necessary. : 


51. If a testator, in a will or codicil duly attested, refers to any 
| Incorporation of papera Other document than actually written, as ex- 
by referunce. pressing any part of his intentions, such docu- 
qaent shall be considered as forming a part of the will or codicil in 
which it is referred to. 


PART IX, . 
Or Privinecep WILLS, 


62. Any soldier being employed in an expedition, or engaged in 
Privileged will. actual warfare, or any mariner being at sea, 
may, if he has completed the age of eighteen 
ale dispose of his property by a will made as is mentioned in the 
fty-third section. 
Such wills are called privileged wills. 
fllustrations. 
a.) A, the surgeon of a regiment, is actually employed in an expedition. He is 
a soldier actually employed in an expedition, and can make a privileged will. 

@.) A is at sea in a merchant-ship, of which he is the purser. He is a mariner, 
and, being at sea, can make a privileged will. 

(c.) A, a soldier serving in the field against insurgents, is a soldier engaged in 
actual warfare, and as euch can make a privileged will. 

(d.) A, a mariner of a ship iv the course of a voyage, is temporarily on shore 
while she is lying in harbour. He is, in the sense of the words used in this clause, 
@ mariner at sea, and can make a privileged will. 

(¢.) A, an admiral who vommands a naval force, but who lives on shore, and only 
Occasivnally oes on board his ship, is not considered as at sea, and cannot make a 
privileged will. 

.) A, ® mariner serving on a military expedition, but not being at sea, is oon- 
sidered as a soldier, and can make a privileged will. 


Mode of making, and 5S. Privileged wills may be in writing, 
Joes en gmecntiog: privi- or may be made by word of mouth, 


The execution of them shall be governed by the following rules :— 

Firet.The will may be written wholly by the testator, with his 
own hand. In such case it need not be signed nor attested. 

Seoond.—It may be written wholly or in part by another person, 
and signed by the testator. In such case it need not be attested, 


® 3 N. W. P. 36, 
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[fthe iostrument purporting to be a will és written nelly 
or in part by another peraon, and is not signed by the testator, it shall 
be considered to be his will, if it be shown that it was written by the 
testutor’s directions, or that be recoguized it as bis will. , 

If it appear en the face of the instrument that the execution of it 
in the manner intended by him was not completed, the instrument ishalk 
not, by reason of that circumstance, be invalid, provided that his non- 

ecution of it can be reasonably ascribed to some cause other than the 
bandonment of the testamentary intentious expressed in the lnstru- 
ment. 

Fourth.—If the soldier or mariner shall have written instructions 
for the preparation of his will, but shall have died before it could be 
prepared and executed, such instructions shall be considered &o consti- 
tute his will. : 

Fiftkh—If the soldier or mariner shall, in the presence of two 
witnesses, have given verbal instructions for the preparation of bis wilt, 
and they shall have been reduced into writing in his lifetime, but he 
shall have died befure the instrument could be prepared and executed, 
such instructions shall be considered to constitute his will, although 
they may not have been reduced into writing in his presence, nor read 
over to him. 

Siath.—Such soldier or mariner as aforesaid may make a will by 
word of mouth by declaring his intentions before two witnesses present 
at the same time, 

. Seventh.—A will made by word of mouth shall be null at the 
expiration of one month after the testator shall bave ceased to be 
entitled to make a privileged will. | 


PART X. 


Or THE ATTESTATION, Revocation, ALTERATION, AND REVIVAL 
OF WILLS. 


54. A will shail not be considered as insufficiently attested by reason 
Effeot of gift to attesting Of any benefit thereby given, either by way of 

wituess. bequest or by way of appointment, to any 
person attesting it, or to his or her wife or husband ; 

but the bequest or appointment shall be void ao far as conceras the 
person so attesting, or the wife or husband of auch person, or avy person 
claiming under either of them. 3 

Explanation.—A legatee under a will does not lose his legacy by 
attesting a codicil which confirms tbe will. 


55. No person, by reason of interest in, or of his being an executor 

Witness not disqualified of, a will, is disqualified .as a sritness to ve 

by interest or by beingexe- the execution ofthe will or to prove the validity 
ee: or invalidity thereef.* : 


_ © Phis section, and sections 57—60 (both inclusive), extend to the wills of | ; 
aaa the Lower Provinces and in the towns of Madras and Bombey.~~Aot XXL of 
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56, Every will shall be jeder ee by the marriage a. the acon 
Revocs iby tes. except a will made in exercise of a power @ 
tator’s maaan mS appointment, when the property over which the 
power of appointment is exercised would not, in default of such appoiot- 
“‘meut, pass to his or her executor or administrator, or to the person 
entitled in case of intestacy. 


Explanation—Where a man is invested with power to determine 

Power of appointmens the disposition of property of which he is not 

defined. the owner, he is said to have power to appoint 
such property. * 


57. No unprivileged will or codicil, nor any part thereof, shall be 
Revocation of unprivileg- YTevoked otherwise than by marriage, or by 
ed will or codicil. another will or codicil, or by some writing de- 
claring an intention to revoke the same, and executed in the manner in 
which an unprivileged will is hereinbefore required to be executed, or 
by the burning, tearing, or otherwise destroying the same by the testator 
or by some person.in his presence and by his direction, with the inten- 
tion of revoking the same, 


Illustrations. 


(a.) Ahas made an unprivileged will ; afterwards A makes another unprivileged 
will which purports to revoke the first. This is a revocation. 

(6.) A has made an unprivileged will. Afterwards, A, being entitled to make a 
a ala will, makes a privileged will, which purports to revoke his unprivileged 
will. This is a revocation. 


* 


58. No obliteration, interlineation, or other alteration made in any 
Effect of obliteration, in. Uunprivileged will after the execution thereof, 
terlineation, or alteration shall have any effect, except so far as the words 
My uaprivileged will, or meaning of the will shall have been thereby 
rendered illegible or undiscernible, unless such alteration shall be exe- 
cuted in like manner as hereinbefore is required for the execution of the 
will; save that the will, as so altered, shall be deemed to be duly exe- 
cuted if the signature of the testator and the subscription of the wit- 
nesses be made in the margin or on some other part of the will opposite 
or near to such alteration, or at the foot or end of or opposite to a 
memorandum referring to such alteration, and written at the end or 
some other part of the will. 


59. A privileged will or codicil may be revoked by the testator, by 
Revocation of privileged an unprivileged will or codicil, or by any act 
will or codicil expressing an intention to revoke it, and accom- 
panied with such formalities as would be sufficient to give validity to a 
privileged will, or by the burning, tearing, or otherwise destroying the 
same by the testator, or by some person in his presence and by his 
direction, with the intention of revoking the same. 


_Explanation—In order to the revocation of a privileged will or 
codicil by an act acoompanied with such formalities as would be sufficient 
to give validity toa privileged will, it is not necessary that the testator 


should, at the time of doing that act, be in a situation which entitles 
him to make a privileged will 
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60. No unprivileged will or codicil, nor any part thereof, which 
Revival of unprivileged shall be in any manner revoked, shall be revived 
will. otherwise than by the re-execution thereof,. or 
by a codicil executed in manner hereiubefore required, and showing 
an intention to revive the same; 
and when any will or codicil which shall be partly revoked, and 
Extent of revival of wil] afterwards wholly revoked, shall be revived, 
or codicil partly revoked such revival shall not extend to so much there- 
and afterwards wholly re- of as shall have been revoked before the revo- 
voked. . : ' 
° * cation of the whole thereof, unless au intention 
to the coutrary shall be shown by the will or codicil. 


PART XI. 
OF THE CONSTRUCTION OF WILLS,* 


61. It is not necessary that any technical words or terms of art 

ee shall be used in a will, but only that the word- 

baacicee ark ing shall be such that the intentious of the 
testator can be known therefrom. 


62. For the purpose of determining questions as to what person 
Enquiries to determine OF what property is denoted by any words used 
questions as to object or in a will, a Court must enquire into every 
subject of will. material fact relating to the persons who claim 
to be interested under such will, the property which is claimed as the 
subject of disposition, the circumstances of the testator and of his family, 
and into every fact a knowledge of which may conduce to the right 
application of the words which the testator has used. 


Illustrations. 


(a.) A, by his will, bequeaths 1,000 rupees to his eldest son,f or to his youngest 
grandchild, or to his cousin Mary. A Court may make inquiry in order to ascertain 
to what person the description in the will applies. 


(b.) A, by his will, leaves to B “his estate called Black Acre.” It may be neces- 
sary to take evidence in order to ascertain what is the subject-matter of the bequest ; 
that is to say, what estate of the testator’s is called Black Acre. 


(c.) A, by his will, leaves to B “the estate which he purchased of C.” Tt ma 
br oe to take evidence in order to ascertain what estate the testator purcha 
of C. 


63. Where the words used in the will to designate or describe a 
Misnomer or misdescrip- legatee, or a class of legatees, sufficiently show 
tion df object. what is meant, an error in the name or deacrip- 
tion shall not prevent the legacy from taking effect. 
A mistake in the name of'a legatee may be corrected by a descrip~ 
tion of him, and a mistake in the easeiplion of a legatee may be core 
rected by the name. 





* Of this part, sections 61—77 (both inclusive) apply to the wills of Hindds, &., in 
the Lower Provinces and in the towns of Madras and Bombay.—Aot XXI. of 1870, 
¢ See Act XXI. of 1870, s. 6. 


16... INDIAN SUOUESSION ACF, [3863,, 


Illustrations, 

{@.) A beqeuaths a | “to Thomas, the second son®* of his brother John.” 
The weave has an ouly et a named John, who has no son nam Thomas, but 
has’s second son whose name is William. William shall havp the legacy. . 

(8.) A bequesths a legacy “ to Thomas, the second son of his brother Juhn. 
The testator has an only psatber, named John, whose firet soo ie named Thomas, 
and whore second son is named Williau. Thomas shail have the legacy. - 

(c.) The testator bequeaths bis property “to A and B, the legitimate children* 
of C.” C has no legitimate child, but has two illegitimate children, A and B. The 
bequest to A and B takes effect, although they are illegitimate. : 

(d.) The testator vives his residuary estate to be divided among “‘his seven 
children,”"* and, proceeding to enumerate them, mentions six names only. ‘This 
omission shall not prevent the seventh child from taking a share with the others. 

(e.) The testator, having six grandchildren,* makes a bequest to “his six grand- 


ehildren, and, proceeding to mention them by their Christian names, mentions one 
twice over, omitting another altogether. The one whose name is not mentioned shall 


take a share with the others. : 
Cf.) The testator bequeaths “ 1,000 rupees to each of the three children® of A. 


At the date of the wil, A has four children. Each of these four children shall, if 
he survives the testatur, receive a legacy of 1,000 rupees. 


64 Where any word material to the full expression of the meaning 
When words may be sup. has been omitted, it may be supplied by the 
plied. coutext. 
Illustration, 

The testator gives a legacy of “ five hundred” to his daughter A, and a legacy 
of “ five hundred rupees” tu his daughter 8B. A shall tuke a legavy of five hundred 
rapees. 

65. If the thing which the testator intended to bequeath can be 

Rejection of erroneous parti- sufficient ly identified from the description of 
culare in description of sub- it given in the will, but some parts of the 
ject. description do not apply, such parts of the 
description shall be rejected as erroneous, and the bequest shall take 


effect. - 
Tliustrations, 


(a,) A bequeaths to B “ his marsh-lands lying in L, and in the oconpation of X.” 
The testator had marsh-lands lying in L, but had no marsh-lands in the occupation 
of X. The words “in the occupation of X” shall be rejected as erroneous, and the 
mereh-lands of the testator lying in L shall pass by the bequest. 

(b.) The testator bequeaths to A “ his zamindari of Ramptr.” He had an estate 
at Rampur, but it was a tatog, and not a zamindéri. The téluq passes by this bequest. 


66. Ifthe will mentions several circumstances as descriptive of 
When elrtirerph tices the oe ee the testator intends to be- 
may not be re we er- queath, and there is any property of .his in re- 
eaaae cae __ spect of which all those circumstances exist, the 
Li shall be considered us limited to such property, and it shall not 
be lawful to reject any part of the description as erroneous, because the. 
rae ig ether property to which such part of the description does 
not apply. 
; xplanation.—In judging whether a case falls within the mean- 
ing of this section, any words which would be liable to rejection under 
the sixty-fifth section are to be considered as struck out of the will. 


*® Bee Act XXI. of 1870, 9. 6. 


Acr X,} “eran woocEepoN * xeT, ap | 


Ilestrations.° 

(a.) A bequeaths to B “ his marsh-lands lying in L, and in the occupation of X.” 
The testator had mareh-lands lying iu L, seme of which were in the oocapation of, X, 
and some not in the cogupation of X. The bequest shall be cousidered a» licaited te 
such of the testator’s marsh-lands lying in L as wero in the he ae of X, 

(b.) A bequeaths to B “© his marsh-landa lying in 4, and in the ye of X, 
‘comprising 1,000 bighds of lands.” The testator had marsivlands lying in L, some of 
which were in the occupation of X, and some not in the occupation of X. The measure- 
ment is wholly inapplicable to the marsh-lands of either class, or to the whole taken 
together. The measurement shall bé considered as struck out of the will, and such of 
the testator’s marsh-lands lying in Las were in the occupation of X shall alone pase 
by the bequest. 


67. Where the words of the will are unambiguous, but it is found 
Extrinsic evidence admis. by extrinsic evidence that they admit of appli- 
sible in case of latent am- cations, one only of which can have been in- 
bigaity. tended by the testator, extrinsic evidence may 
be taken to show which of these applications was intended, 


Illustrations. 


(a) A mas, having two cousins of the name of Mary, bequeaths a sum of money 
to“ his cousin Mary.” It appears that there are two persons, each answering the 
description in the will. That description, therefore, admits of two applications, only 
oue ot which can have been intended by the testator. Evidence is admissible to show 
which of the two applications was intended. 

(b.) A, by his will, leaves to B “‘ his estate called Sultanpar Khurd.” It turns 
out that he bad two estates called Sult4npur Khard. Evidence is admissible to show 
which estate was intended. 


Extriusio evidence inad- 68. Where there ig an ambiguity or defi- 
miasiblo in ouses of patent ciency on the face of the wil}, nu extrinsic evi- 
ambiguity or deficionoy, dency as to the inteutious of the testator shall 

be admitted, 


Illustrations. 


(a.) A man has an aunt Caroline and a cousin Mary, and has no aunt of the name 
of Mary. By his will he bequeaths 1,000 rupees to “ his sunt Caroline” and 1,000 
rupees “ to his cousin aah and afterwards bequeaths 2,000 rupees to “ his before- 
mentioned aunt Mary.” There is no person to whom the description given in the will 
can apply, aud evidence is not admissible to show whe was meant by “ his before- 
mentioned aunt Mary.”” The bequest is therefore void for uncertainty under the 
waar rl section. 

(b.) A bequeaths 1,000 rupees to , leaving a blank for the name of the 
legatee. Evidence is not admissible to show what name the testator intended to insert. 

(c.) A bequeaths to B rupees, or “ his estate of .’ Evidence is not 
adinissible to show what sum or what estate the testator intended to insert. 


69. The meaning of any clause in a will is to be collected from the 
Meaning of clauss to be entire instrument, and all its parts are to be 
collected from entire will. construed with reference to e other ; and for 
this purpose a codicil is to be considered as part of the will. 
Lilustrations. 


(a.) The testator gives to B a specific fund or property at the death of A, and by 
a subsequent clause gives the whole of his property to A. The effect of the several 
clauses taken together is to vest the specific fund or property in A for life, and after 
bis decease in B; it appearing from the bequest to B that the testator meant to use, in 
@ restricted sense, the words in which be describes what he gives to A. 

(6.) Where a testator, having an estate, one part of which is called Black Acre, 
bequeaths the whole of hit estate to A, and in another part of his will bequeaths 
Black Acre to B, the latter bequest is to be read ae an exception out of the first, av if 
he had said, “ I give Black Acre to B, and all the rest of my estate to A.” 
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70, General words may be understood in a restricted sense where it 
When words may be un. May be collected from the will that the testator 
derstood In restricted sense, meant to use them in a restricted sense; and 
and when in sense wider words may be understood in a wider sense 
than usual, than that which they usually bear, where it 
may be collected from the other words of the will thatthe testator 
meaut to use them in such wider sense, 


Illustrations. 


(a.) A testator gives to A “his farm in the occupation of B,” and to C “all his 
mareh-lends in L.” Part of the farm in the vvcupation of B consists of marsh-lands 
in L, and the teatator also has other marsh-lands in L. The general words, “all his 
marash-lands in Is,” are restricted by the giftto A. A takes the whole of the farm in 
the occupation of B, including that portion of the farm which consists of marsh- 

suds in L. 

(b.) The testator (a sailor on ship-board) bequeathed to hia mother his gold ring, 
buttons, and chest of clothes, and to his friend A (a ship-mate) his red box, clasp-knife, 
and all things not before bequeathed. The testator’s share in a house dves not pass 
to A under this bequest. 

(c.) A, by his will, bequeathed to B all his household-farniture, plate, linen, china 
books, pictures, and all other goods of whatever kind ; and afterwards bequeathed to B 
especified part of his property. Under the first bequest, B is entitled only to such 
articles of the testator’s as are of the same nature with the articles therein enu- 
merated. 


71, Where a clause is susceptible of two meanings, according te 
Which of two possible one of which it-has some effect, and according 


conatractious preferred, to the other it can have none, the former is to 
be preferred. 

No part rejected, if it 72. No part of a will is to be rejected as 

can be reasonably cou- destitute of meaning if it is possible ty put a 
etrued, reasunable construction upon it. 


78. If the same words occur in different parts of the same will 
Interpretation of words they must be taken to have been used every- 
repoated iu different parts where in the same sense, unless there appears 


of will. au intention to the contrary, 

Teatator’s intention to 74. The intention of the testator is not to 
be effectuate as far as be set aside because it cannot take effect to the 
possible, full extent, but effect is to be given to it as 

far as possible, 
dilustration. 


The testator, by a will made on his death-bed, bequeathed all his property to C D 
for life, and after his decease to a certain hospital. The intention of the testator cad- 
not take effect to ite.full extent, because the gift to the hospital is void under the 
hundred and fifth section, but it shall take effect so far as regards the gift to C D. 


75. Where two clauses or gifts in a will are irreconcilable, so that 


The last of two incon. they cannot possibly stand ther, the last 
sistent clauses prevails, shall prevail. — 


| Tluatrationa 
(a.) The testator, by the first clause of his will, leaves his estate of Riémnagar 


te a aud, by the last clause of his will, leaves it “to B and not to A.” B shall 
ve 3 


’ 
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. (b If a man at the tommencement of his will gives his house to A, and-at tho 
elose of it directa that his house shall be sold and the proceeds invested for the 
benefit of B, the latter disposition shall prevail. 


_ Will or bequest void for 76, A will or bequest not expressive of any 
uncertainty, definite intention is void for uncertaiuty. 
, Tiustration. 


If a testator snys, “I bequeath goods to A ;” or, “I bequeath to A ;” or, “I 
leave to A all the goods mentioned in a schedule,” and no schedule is found ; or, “T 
bequeath ‘ money,’ ‘ wheat,’ ‘ oil,’” or the like, without saying how much, this is void. 


77. The description, contained in a will, of property, the subject of 
Words describing subject gift, shall, unless a contrary intention appear 
refer to property answering by the will, be deemed to refer to and comprise 
description at testator’s the property answering that description at the 
—_ death of the testator. 


‘78, Unless a contrary intention shall appear by the will, a bequest 
Power of appointment Of the estate of the testator shall be construed 
executed by general be- to include any property which he may have 
quest. power to appoint by will to any object he may 
think proper, and shall operate as an execution of such power ; 
and a bequest of property described in a general mauner shall be 
construed to include any property to which such description may ex- 
tend, which he may have power.to appoint by will to any object he may 
think proper, and shall operate as an execution of such power, 


79. Where property is bequeathed to or for the benefit of such of 
Implied gift to objects of certain objects as a specified person shall ap- 
power in default of ap- point, or for the benetit of certain objects in 
pointment, such proportions as a specified person shall ap- 
point ; and the will does not provide for the event of no appointment 
being made; if the power given by the will be not exercised, the pro- 
perty belongs to all the objects of the power in equal shares, 


dilustration. 


A, by his will, bequeaths a fund to his wife for her life, and directs that at her 
death it shall be divided amang his children in such proportions as she shall appoint. 
The widow dies without having made any appointment. The fund shall be divided 
equally among the children. 


_ 80. Where a bequest is made to the “heirs,” or “right heirs,” or 

Bequest to “heirs,” &., “ télations,” or “nearest relations,” or “ family,” 
of particular person with. or “ kindred,” or “ nearest of kin,” or “ next-of- 
out qualifying terms. kin,” of a particular person, without any quali- 
fying terms, and the class go desiguated forms the direct and indepen- 

ent object of the bequest, the property bequeathed shall be distributed 
as if it had belonged to such person, and he had died intestate in re- 
spect of it, leaviug assets for the payment of his debts independently 
of such property. 
: 7 Tiustrations. , | 
(a.) A leaves his property “to his own nearest relations.” The property goes 


to those who would be entitled to it if A had died intestate, leaving assets for the 
payment of his debts independently of such property. 
M. 10 
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' (8) A hequeaths 10,000 rupees “to B for his life, and after the death of B, to 
his own right heirs.” The le after B’s death belongs to those who would be 
entitled to it if it had formed part of A’s unbequeathed property. 

(c.) A leaves his property to B ; but if B dies before him, to B's next-of-kin ; 
B dies before A; the property devolves as if it had belonged to B, and he had died 
intestate, leaving avscts for the payment of his debts independently of such property: 

(d.) A leaves 10,000 rupees “to B for his life, and after his decease, to the heirs 
of C.” The legacy gocs as if it had belonged to G, and he had died intestate, leay- 
ing agsets for the payment of his debts independently of the legacy. 


81, Where a bequest is made to the “ representatives,” or “ legal 

Bequest, to “ representa- representatives,” or “ personal representatives,” 

tives,” &o., of particular or “ executors or administrators” of a particular 

esac person, and the class so designated forms the 

direct and independent object of the bequest, the property bequeathed 

shall be distributed as if it had belonged to such person, and he had 
died intestate in respect of it. 

Illustration. 


A bequest is made to the “ legal representatives” of A. A has died intestate and 
insolvent. B is his administrator. B 1s entitled to receive the legacy, and shall ap- 
ply it in tho first place to the discharge of such part of A’s debts us may remain un- 
paid : if there be any surplus, B shall pay it to those persons who at A’s death 
would have been entitled to reccive any property of A’s which might remain after 
payment of his debts, or to the representatives of such persons. 


82. Where property is bequeathed to any person, he is entitled to 

Bequest without words of the whole interest of the testator therein, unless 

limitation. it appears from the will that only a restricted 
interest was intended for him.* 


83, Where property is bequeathed to a person, with a bequest in 
Bequest inalternative, the alternative to another person or to a class 
of persons ; if a contrary intention does not ap- 

pear by the will, the legatee first named shall be entitled to the legacy, 
if he be alive at the time when it takes effect ; but if he be then dead, 
the person or class of persons named in the second branch of the alter- 


native shall take the legacy, 
Illustrations. 


(a.) A bequest is made to A or to B. A survives the testator. B takes nothing. 

(b.) A bequest is made to A or to B. A dies after the date of the will, and 
before tho testator. The legacy goes to B. 

(c.) A bequeat is made to A or to B. A is dead at the date of the will. The 
legacy goea to LB. 

d.) Property is bequeathed to A or his heirs. A survives the testator, <A takes 

tho property absolutely. 
'  (@.) Proporty is bequeathed to A or his nearest of kin. A dies in the lifetime of 
the testator. Upon the death of the testator, the bequest to A's nearest of kin takes 


effect. 

y) Property is bequeathed to A for life, and after his death to B or his heirs. 
A and B survive the testator. B dics in A’s lifetime. Upon A's death the bequest 
to the heirs of B takes effect. 

(g.) Property is bequeathed to A for life, and after his death to B or his heirs. 
B dies in the testator'’s lifetime. A survives the testator. Upon A's death the be- 
quest to the heirs of B takes effect. 





© ‘This section, aud sections 68 and 85, apply to the wills of Hindés, &6., in the. . 
Provinces and in she towas of Madvan sad Bombay.-Act XXL of 1870,” oe 
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84, Where property is bequeathed to a person, and words are add- 
Bifoct of words describ. @d which describe a class of persons, but do 
ing a class added tobequest not denote them as direct objects of a distinct 
to & person. and independent gift, such person 1s entitled to 
the whole interest of the testator therein, unless a contrary intention 
appears by the will, 
IMlustrations. 
(a.) A bequest is made— 
to A and his children, 
to A and his children by his present wifc, 
to A and hie heirs, 
to A and the heirs of his body, 
to A and the heirs male of his body. 
to A and the heirs female of his body, 
to A and his issne, 
to A and his family, 
to A and hia descendants, 
to A and his representatives, 
to A and his personal representatives, 
to A, his executors, and administrators. 

In each of theac cases, A takes the wholo interest which the testator had in the 
property. 

(b.) A bequest is made to A and his brothers, A and his brothers aro jointly 
entitled to the legacy. 

(c.) A bequest 1s made to A for life, and after his death to his issuo. At the 
death of A the property belongs in equal shares to all persons who shall then answer 
the description of issue of A. 

85, Where a bequest is made to a class of persons under a general 

Bequest to class of per. description only, no one to whom the words of 

sons under general deacrip- the description are not in their ordinary sense 
tion only, = * applicable shall take the legacy, 


86. The word “children” in a will applies 
Construction of terms. = nly to lineal descendants in the first egies 

the word “ grandchildren ” applies only to lineal descendants in the 
second degree of the person whose “children” or “ grandchildren ” are 
spoken of ; 

the words “ nephews ” and “ nieces” apply only to children of bro- 
thers or sisters ; 

the words “ cousins,” or “ first cousins,” or “ cousins-german,” apply 
only to children of brothers or of sisters of the father or mother of the 
person whose “ qousins,” or “ first cousins,” or “ cousins-german,’ are 
spoken of ; : 

the words “first cousins once removed” apply only children of. 
cousins-german, or to cousins-german of a parent of the person whose 
“ first cousins once removed” are spoken of ; 

the words “ second cousins” apply only to grandchildren of brothers 
or of sisters of the grandfather or grandmother of the person whose 
“second cousins” are spoken of ; 

the words “ issue ” and “ descendants” apply to all lineal descend- 
ma oo of the person whose “issue” or “ descendants” are 
spoken of, 

Words expressive of collateral relationship apply alike to rélatives 
- of full and of half biged, : 


% 
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All ‘words: expressive of relationship apply to.a child in the womb 
who is afterwards born alive. ys . 


- 87, In tlie absence of any intimation to the contraty in the will, 
Words a ing? awl: the term “ child,” “son,” or “ daughter,” or any 
tionship Psst on resis logiti- word which expresses relationship, is to be un- 
mute relatives, or, failing derstood as denoting only a legitimate relative, 
fae a a reputed legi- or where there is uo such legitimate relative, 
s a person who has acquired, at the date of the 


will, the reputation of being such relative. 


Lilustrations. 


(a.) A, having three children, B, C, and D, of whom B and C are legitimate, and 
D is illegitimate, leaves his property to be equally divided among “ his children.” The 
property belongs to B and C in equal shares, to the exclusion of D. 

(.) A, having a nieco of illegitimate birth, who has acquired the reputation of 
being his niece, and having no legitimate niece, bequeaths a sum of moncy to his 
niece, The illegitimute nicce is entitled to the legacy. 

(c.) A, having in his wil] enumerated his children, and named as one of them B, 
who is legitimate, leaves a legacy to “his said children.” B will take a share in the 
logacy alony with the legitimate children. 

(i) A‘leaves a legacy to the “children of B.” B is dead, and has left none 
but illegitimate children. All those who had, at the date of the will, acquired the 
reputation of being the children of B, are objects of the gift, : 

(e.) A bequeathed a legacy to “the children of B.” B never had any legiti- 
mate child. gj and D had, at the date of the will, acquired the reputation of being 
chikiron of B. After the date of the will, and before the death of the testator, E 
and F were born, and acquired tho reputation of being children of B. Only C and 
‘D are objects of the bequest. 

f) A makes a bequest in favour of his child by a certain woman, not his wife. 
B had acquired, at the date of the will, the reputation of being the child of A by 
the woman designeted. B takes the legacy. 

(g.) A makes a bequest in favour of his child to be born of a woman, who never 
becomes his wife. The bequest is void. 

. (A) A makes a bequest in favour of the child of which a certain woman, not 
‘married to him, is pregnant. Tho bequest is valid. 


88," Where a will purports to make two bequests to the same person, 
Rules of construction 8Nd a question arises whether the testator in- 
where will purports tomake tended to make the second bequest, instead of 
two bequests to same per- or in addition to the first; if there is nothing 
a in the will to show what he intended, the fol- 
lowing rules shall prevail in determining the construction to be put 
upon the will :— . 

Fivst.—If the same specific une is bequeathed twice to the same 
legatee in the same will, or in the will and again in a codicil, he is en- 
titled to receive that specific thing only, 

Second.— Where one aud the same will or one and the same codicil 
purports to make, in two places, a bequest to the same person of the 
same quantity or amount of anythiug, he shall be entitled to one such 
legacy only, 





© This section, au:l sections 89-—103 (both inclusive), apply to the wills of Hi 
winter the Lower T'rovinows aud in tho towna of Madras gs Bombay.——Act ar 
© . ‘ 
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Third.— Where two legacies of unequal amount are given to the 
game person in the same will, or in the same-codicil, the legatee ia eu- 
titled to both. 

Fourth.— Where two legacies, whether equal or unequal in amount, 
are given to the same legatee, one by a will and the other by a codicil, 
or each by a different codicil, the legatee is entitled to both legacies, 

Explanation.—In the four last rules, the word “ will” does not in- 


clude a codicil, 
liustrations. 


(a.) A, having ten shares, and no more, in the Bank of Bengal, made his will, 
which contains near its commencement the words, “ I bequeath my ten shares in the 
Bank of Bengal to B.” After other bequests, the will concludes with the words, “ and 
I bequeath my ten shares in the Bank of Bengal to B.” B is entitled simply to 
receive A’s ten shares in the Bank of Bengal. 

(8.) A, having one diamond ring, which was given him by B, bequeathed to C 
the diamond ring which was given him by B. A afterwards made a codicil to his 
will, and thereby, after giving other legacies, he bequeathed to C the diamond ring 
which was given him by B. C can claim nothing except the diamond ring which was 
given to A by B. 

(c.) A, by his will, bequeaths to B the sum of 5,000 rupees, and afterwards, in 
the same will, repeats the bequest in the same words. B is entitled to one legacy of 
5,000 rupees only. > 
.  (d.) A, by ‘his will, bequeaths to B the sum of 5,000 a Sr and afterwards, by 
the same will, bequeaths to B the sum of 6,000 rupees, is entitled to 11,000 


rupees. 

(e.) A, by his will, bequeaths to B 5,000 rupees, and by a codicil to the will he 
bequeaths to him 5,000 rupees. _B is entitled to receive 10,000 rupees. 

(f.) A, by one codicil to his will, bequeathsa to B 5,000 rupees, and, by another 
codicil, bequeaths to him 6,000 rupees. is entitled to receive 11,000 rupees. 

(g-) A, by his will, bequeaths “ 500 rupees to B hecanse she was his nurse,” and 
in another part of the will bequeaths 500 rupces to B “ because she went to England 
with his children.” B is entitled to receive 1,000 rupees. 

(h.) A, by his will, bequeaths to B the sum of 5,000 rupees, and also, in another 
part of the will, an annuity of 400 rupees. B is entitled to both legacies. 

(i.) A, by his will, bequeaths to B the sum of 5,000 rupces, and also bequeaths 
to him the sum of 5,000 rupees if he shall attain the age of 18. B is entitled ab- 
eye As one sum of 5,000 rupees, and takes a contingent interest in another sum 
of 5,000 rupees. , 
| 89, Aresiduary legatee may be constituted by any words that show 
‘ Constitution of residuary 0 intention on the part of the testator that the 

: person designated shall take the surplus or re- 
sidue of his property. 
Lilustrations. 


(a.) A makes her will, consisting of several testamentary papers, in one of which 

are contained the following words: “I think there will be something left, after all 
funcral expenses, &c., to give to B, now at school, towards cavipping him to any 
profession he may hereafter be appointed to.” B is constituted residuary logatee. 
* (b.) A makes his will, with the following passage at the end of it: “ I believd 
there will be found sufficient in my banker's hands to defray and discharge my dobts, 
which I hereby desire B to do, and keep the residue for her own use and pleasure.” 
B is constituted the residuary legatec. 

(e.), A bequoaths all his property to B, except certain stocks and funds, which 
he bequeathe to C. B is the residuary legatee. 

90, Under a residuary ie aie the legatee is entitléd to all pro-. 
Property to which resi- rty belonging to the testator at'the time of 
duary legatec entitled. is death, of which he has not made any other 

testamentary disposition: which is capable of taking effect, 
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Ihinatration. 


A, by his will, bequeaths certain legacies, one of which is void under the han- 
dred and fifth section, and another lapses by the death of the legatee. He bequeaths 
the residue of his property to B. After the date of his will, A purchases a vamfn- 
déri, which belonge to him at the time of his death. Bis entitled to the two 
legucies and the zamindéri as part of the residue. 


91. If a legacy be given in general terms, without specifying the 

Time of vesting of legacy time when it is to be paid, the legatee has ‘a 
in general terms, vested interest in it from the day of the death 
of the testator; and if he dies without having received it, it shall pass 
to his representatives, 


92. If the legatee does not survive the testator, the legacy cannot 


_ take effect, but shall lapse and form part of the 
1 terete ee eels of the testator’s croperty, “aules it 
appear by the will that the testator intended that it should go to some 
other person, 
In order to entitle the representatives of the legatee to receive the 
legacy, it must be proved that he survived the testator. 


. Illustrations. 
(a.) The testator bequeaths to B “500 rupees which B owes him.” B dies 
before the testator ; the legacy lapses. 
(b.) A bequest is made to A and his children. A dies before the testator, or 
happens to be dead when the will is made. The legacy to A and his children lapses. 


(c.) A legacy is given to A, and in cause of his dying before the testator, to B. 
A dies before the testator. The legacy goes to B. 


(d.) Aum of money is bequeathed to A for life, and after his death to B. 
A dies in the lifetime of the testator; B survives the testator. The bequest to B 
takes ¢ffect. 

(e.) A sum of money is bequeathed to A on his completing his eighteenth year, 
and in case he should die before he completes his eighteenth year, to B. A com- 
pletes his eighteenth year, und dies in the lifetime of the testator. The legacy to 
A lapses, and the bequest to B does not take effect. 


(f.) The testator and the legate paar in the same shipwreck. There is no 
evidence to show which died first. The legacy will lapse. 


y does not lapse if | 93. Ifa legacy be iven to two persons 
one of two joint legateea jointly, and one of them die before the testator, 
dio before tostutor. the other legatee takes the whole, 


Illustration. 


Tho legacy is simply to Aand B. Adies before the testator. B takes the 
legacy. 


04, But where a legacy is given to legatees in words which show 
Effect of words showing that the testator intended to give them distinct 
testator’s intention togive shares of it, then if any legatee die before the 
distinct shares, testator, so much of the legacy as was intended 
for him shall fall into the residue of the testater’s property, 


Illustration, : : * 
A sum of is bequeathed to A, B, and ©, to be equally divided nei 
them. A dies Wfore the testator. B and C shall only take so mach as they woul 


| have had if A survived the testator. 
beens areata Oe tte Ett nae geanteatearesnaeestaeeaegeteanguianeanypacannaesaets 
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95. Where the share that lapses is a part of the general residue 
When lapsed share goes be Has by the will, that share shall go as 
as undispoged of. undisposed of. 


Illustration. 


The testator bequeaths the residuo of his estate to A, B, and C, to be equally 
divided between thom. A dies before the testator. His one-third of the residue goes 
as undisposed of. 


96. Where a bequest ae have coum to any se . rt 

org Jineal descendant of the testator, and the lega- 

guste eed yaoseeahn tee shall die in the lifetime of the testator, eat 

does not lapse on his death any lineal descendant of his shall survive the 

diy entator: a lifetine. testator, the bequest shall not lapse, but shall 

take effect as if the death of the legatee had happened immediately 

after the death of the testator, unless a contrary intention shall appear 
by the will, 

Illustration. 


A makes his will, by which he bequeaths a sui of monoy to his son® B for his 
own absolute use and benefit. B dics before A, leaving a aon C who survives A, and 
having made his will, whereby he bequcaths all his property to his widow D, The 
money goes to D. 


97. Where a bequest is made to one person for the benefit of 


Bequest to A for benefit nother, the legacy does not lapse by the death, 
of B doeg not lapse by A’a in the testator's lifetime, of the person to whom 
death, the bequest is made. 


98. Where a bequest is made simply to a described class of persons, 
' Survivorship in case of the thing bequeathed shall go only to such as 
bequest to described class. ghall be alive at the testator's death. 


Exception,—If property is bequeathed to a class of persons described 
as standing in @ particular degree of kindred to a specified individual, 
but their possession of it is deferred until a time later than the death of 
the testator, by reason of a prior bequest or otherwise, the property 
shall at that time go to such of them as shall be then alive, and to the 
representatives of any of them who have died since the death of the 
testator. 


| Illustrations. 


(a.) A bequeaths 1,000 rupees to “ the children® of B” without saying when it 
is to be distributed among them. B had died previous to the date of the will, leaving 
three children, C, D, and E. E died after the date of the will, but before the death 
of A. Cand D survive A. The legacy shall belong to C and D, to the exclusion of 
the representatives of E. | 

( : A bequeaths a legacy to the children® of B: At the time of the.testator’s 
deat has no children. The bequest is void. 

c.) A lease for years of a house was bequeathed to A for his life, and after his 
Gecease to the children® of B. At the death of the testator, B had two children livin ; 
Cand D; and he never had any other child. Afterwards, during the lifetime of A, 
C died, leaving E his executor. Dhas survived A. Dand E are jointly entitled to 
ao much of the leasehold term as remains unexpired. 

Ae A sum of money was bequeathed to A for her life, and after her decease to 
the children® of B. At the death of the testator, B had two children living, O and 
D, and after that event, two children, E and F, were born to B. C and E died in the 





* See-s, 6, Act KKI., 1870. 
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lifetime of A, C paving made a will, E having made.no will. A has died; leaving D 
and F surviving her. The legacy is to be divided into four equal parts, one of 
which is to be paid to the executor of C, one to D, one to the adininistrator of E 
and one to F. * 

(e.) A boqueaths one-third of his lands to B for his life, and after his decease 
to the sinters of B. At the death of the testator, B had two sisters living, O and D 
and after that event another sister E was born. C died during the life of B; D and 
E have survived B. One-third of A's lands belongs to D, E, and the representa- 
tives of C, in equal shares, 

-  (f,) A bequeaths 1,000 rupees to B for life, and after his death equally among 
the children® of C. Up to the death of B,C had nut had any child, The bequest 
aftor the death of B is void. 

(g.) A bequeaths 1,000 rupees to “all the children® born or to be born” of B, 
to be divided among them at tho death of C. At the death of the testator, B has 
two children living, D and E. After the death of the testator, but in the lifetime 
of C, two other children, F and G, are born to B. After the death of C, another 
child is born to B. The logacy belongs to D, E, F, and G, to the exclusion of the 
after-born child of B. : 

(i) A bequeaths a fund to the childron® of B, to be divided among them when 
the eldest shall attain majority. At the testator’s death, B had one child living 
uamed ©, He afterwards bad two othor children, named D and E. KE died, but G 
and D were living when C attained majority. The fund belongs to C, D, and the 
representatives of E, to the exclusion of any child who may be born to B after C’s 
attaining majority. 





PART XII. 
Or Vorp BeQuEsts, 


Bequest to person by par- 99, Where a bequest is made to a person 
ticnlar description, who ia by a particular description, and there is no per+ 
rine ae ut testa- gon in existeuce at the testator’s death who 
aaa answers the description, the bequest is void, 

Exception.—If property is bequeathed to a person described as 
standing in a particular degree of kindred to a specified individual, but 
his poasersion of it is deferred until a time later than the death of the 
testator, by reason of a prior bequest, or otherwise; and if a person an- 
swering the description is alive at the death of the testator, or comes 
into existence between that event and such later time, the property 
shall, at such later time, go to that person, or, if he be dead, to his 
representatives, 

TMustrations. 


(a.) A bequeaths 1,000 rupees to the eldest son® of B. At the death of the 
testator, B had no son. The bequest is void. 

(b.) A bequeaths 1,000 rupees to B for life, and after his death to the eldest 
aon® of C. At the death uf the testator, C had no son. Afterwards, during the 
life of B, a aon is born to C. Upon B’s death, the legacy goes to C's gon. 

tc) A bequeaths 1,000 rupees to B for life, and after his death to the eldest 
son® of C. At the death of the testator, C had no son ; afterwarda, during the life 
of B,a son, named D, ia born to ©. D dies, then B dies, The legacy goes to the 
representative of D. 

(d.) A bequeaths his estate of Greenacre to B for life, and at his decease to the 
pldest son® of C. Upto the death of B,C has had no son. The bequest to O's 
eldest eon is void. | ; 
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(e.) A bequeaths 1,000 rupees to the eldest son® of C, to be paid to him after 
the death of B. At the death of the testator, C has no son, but a son is afterwards 
born to him during the life of B, and is alive at B’s death. O's son is entitled to the 
1,000 rupees. 


100. Where a bequest is made to a person not in existence at the 

Bequest to person not time of the testator’s death, subject to a prior 

in existence at testator’s bequest contained in the will, the later bequest 

coe subject to prior be- shall be void, unless it comprises the whole of 

— the remaining interest of the testator in the 
thing bequeathed, 


Jllustrations. 


| a.) Property is bequeathed to A for his life, and after his death to his eldest son® 
for life, and after the death of the latter to his eldest son. At the time of the testa- 
tor’s death, A has no son. Here the bequest to A’s cldest son is a bequest to « person 
not in existence at the testator’s death. It is nut a bequest of the whole intorest that 
remains to the testator, The bequest to A’s eldest son for his life is void. 
(b.) A fund is bequeathed to A for his life, and after his death to his daughters. 
A survives the testator. A has daughters, some of whom were not in existence at the 
testator’s death. The bequest to A’s daughters comprises the whole intcrest that 
remains to the testator in the thing bequeathed. The bequest to A’s danyhters is valid. 
ce.) A fund is bequeathed to A for his life, and after his death to his daughters, 
with a direction that, if any of them marries under the age of eighteen, her portion 
shall be settled, so that it may belong to herself for life, and may be divisible among 
her children® after her death. A has no daughters living at the time of the testator’s 
death, but bas daughters born afterwards who survive him. Tere the direction for 
a settlement has the effect, in the case of each daughter who marries under eighteen, of 
substituting for the absolute bequest to her a bequest to her merely for her life ; that 
ie to say, & bequest tua person not in existence at the tine of the testutor’s death of 
something which is less than the whole interest that remuins to the testator in the 
thing bequeathed. The direction to settle the fund is void. 

d.) A bequeaths a sum of monoy to B for life, and directs that, upomthe death 
of B, the fund shall be settled upon his daughters, so that the portion of each daughter 
may belong to herself for life, and may be divided among her children® after her 
death. B bad no daughter living at the time of the testator’s death. In this case the 
only bequest to the daughters of B is contained in the direction to settle the fand, 
and this direction amounts to a bequest, to persons not yet born, of a life-interest in 
the fund, that is to say, of something which is Jess than the whole interest that re- 
mains to the testator in the thing bequeathed. The direction to settle the fund apom 
the daughters of B is void. 


101. No bequest is valid whereby the vesting of the thing bequeath- 

Rule against perpetuity, ed may be delayed beyond the lifetime of one 

or more persons living at the testator’s dvcease, 

and the minority of some person who shali be in existence at the ex- 

iration of that period, and to whom, if he attains full age, the thing 
beqiisathed is to belong. 


Illustrations. 


(a.) A fund is bequeathed to A for his life, and after his death to B for his life, 
‘and after B’s death to such of the sons® of 'B as shall firat attain fhe age of 25. A 
and B survive the testator. Here the son of B who shall first attain the age of 25 
may be a son born after the death of the testator ; such son may not attain 25 until 
more than 18 years have elapsed from the death of the longer liver of A and B ; 
‘and the vesting of the fund may thus be delayed beyond the lifetime of A and B, 
‘and the minority of the sons of B. The bequest after B’s death is void. 


" 
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b.) A fund is bequeathed to A for his life, and after his death to B for his life, 

and after B’s death to such of B’s sons* as shall first attain the age of 26. B dies in 
the lifetime of the testator, leaving one or more sons. In this case the sons of B are 
porsons living at the time of the testator’s decease, and the time when either of them 
Will attain 25 necossarily falls within his own lifetime. The bequest is valid. 
- (a) A fund is bequeathed to A for his life, and after his death to B for his life, 
with a direction that after B’s death it shall be divided amongst such of B's children® 
as shall attain the age of 18; but that, if no child of B shall attain that age, the fund 
shall go to C. Here the time for the division of the fund must arrive at the latest 
at the expiration of 18 years from the death of B, a person living at the testator’s 
decease. All the bequests are valid. 

(d.) A fund is bequeathed to trustees for the benefit of the testator’s daughters, 
with a direction that, if any of them marry under age, her share of the fund shall 
be settled so as to devolve after her death upon such of her children* as shall attain 
the age of 18. Any daughter of the testator to whom the direction applies must 
be in existence at his decease, and any portion of the fund which may eventually be 
settled as directed must vest not later than 18 years from the death of the daughter 
whose share it was. All these provisions are valid. 


102, If a bequest is made to a class of persons, with regard to 
Bequest tow classy some. CON? of whom it is inoperative by reason of 
of whom may come under the Tules contained in the two last preceding 
rules in sections 100 and sections, or either of them, such bequest shall 
101, be wholly void.t 


Illustrations. 


(a.) A fund is bequeathed to A for life, and after his death to all his children® 
who sball attain the age of 25. A survives the testator, and has some children 
living at the teatator’s death. Each child of A’s living at the testator’s death must 
attain the age of 26 (if it all) within the limits allowed fora bequest. But A may 
have children after the testator’s devease, some of whom may not attain the age of 
25 until more than 18 years have elapsed after the decease of A. The bequest to 
A’s children, therefore, is inoperative as to any child born after the testator’s death ; 
and as itda given to all his children as a class, it is not good as to any division of 
that class, but is wholly void. 

(b.) A fand is bequeathed to A for his life, and after his death to B, C, D, and 
all other the children* of A who shall attain the age of 25. B,C, and D are children 
of A living at the testator’s decease. In all other respects the case is the same as 
that supposed in illustration (a). The mention of B,C, and D by name, does not 


prevent the bequest from being regarded asa bequest to a class, and the bequest is 
wholly void. 


108. Where a bequest is void by reason of any of the rules 
_ Bequest to take effect on contained in the three last preceding sections, 
failure of bequest void un- any bequest contained in the same will, and 


der section 100, 101, or 102. intended to take effect after or upon failure of 
such prior bequest, is also void. 


Lliustrations. 


(a.) A fand is bequeathed to A for his life, and after his death to such of his eons® 
as shall first attain the age of 25, for his life, and after the decease of such son to B. 
A and B survive the testator. The bequest to B is intended to take effect after the 
bequest to such of the sons of A as shall first attain the age of 26, which bequest is 
void under section 101. The bequest to B in void. 

(>.) A fond is bequeathed to A for his life, and after his death to such of his 
sons® os shall first attain the age of 25, and if no son of A shall attain that age, to B. 
~ ane be the beg ae heagomid , iho bequest 2 * is intended to take effect wn 

f the bequest to such of A’s sons® as shall first attain the ; 
bequest is void under section 101. The bequest to B is vald. eer : 
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‘104. A direction to accumulate the income arising from an 
Effect of direction for ac» property shall be void; and the property shall 
eumulation. be disposed of as if no accumulation had been 
directed. 

Exception.—Where the property is immoveable, or where accumu- 
lation is directed to be made from the death of the testator, the direc- 
tion shall be valid in respect only of the income arising from the pro- 
perty within one year next following the testator’s death ; 

and at the end of the year such property and income shall be dis- 

osed of respectively as if the period during which the accumulation 
haa been directed to be made had elapsed. 


Illustrations. 


(a.) The will directs that the sum of 10,000 rupces shall be invested in Govern- 
ment securities, and the income accumulated for 20 years, and that the pemeipes 
together with the accuiulations, shall then be divided between A, B, and C, A, B, 
and C are entitled to receive the sum of 10,000 rupees at the end of the year from 
the testator’s death. 

2 CO.) The will directs that 10,000 rupees shall be invested, and the income ac- 
cumulated until A shall marry, and shall then be paid to him. A is entitled to 
receive 10,000 rupees at the end of a year from the testator’s death. 

(c.) The will directs that the rents of the farin of Sulténpur shall be accumu- 
Jated for ten years, and that the accumulation shall be then paid to the eldest son of 
A. At the death of the testator, A has an cldest aon living, named B. B shall receive 
at the end of one year from the testator’s death the renis which have accrued during 
the year, together with any interest which may have been made by investing them. 

(d.) The will directs that the rents of the farm of Sulténpur shall be accumu- 
lated for ten years, and that the accumulations shall be then be paid to the eldest son 
of A. At the death of the testator, A has no son. The bequest is void. 

(e.) A bequeaths a eum of money to B, to be paid to him when he shall attain 
the age of 18, and directs the interest to be accumulated till he shall arrive at that 
age. At A’s death the legacy becomes vested in B ; and so much of the interest as 
is not required for his maintenance and education is accumulated, not by reason of 
the direction contained in the will, but in consequence of B’s minority. 


105. No man having a nephew or niece or any nearer relative shall 
Boquest to religious or have power to bequeath any property to reli- 
charitable uses, gious or charitable uses, except by a will exe- 
euted not less than twelve months before his death, and deposited within 
six months from its execution in some place provided by law for the 
safe custody of the wills of living persons, 


Illustration. 


A, having a nephew, makes a bequest by a will not executed nor deposited as 
required— 
for the relief of poor ger ta : 
for the maintenance of sick soldiers ; 
for the erection or support of a hospital ; 
for the education and preferment of orphans ; 
for the support of scholars ; 
for the erection or support of a school ; 
for the building and repairs of a bridge ; 
for the making of soady : 
for the erection or support of a church ; 
for the repairs of a church ; ” 
for the benetit of ministers of religion ; 
« for the formation or support of a public garden. 
All these bequests are void. 
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PART XUL* 
, OF THE VESTING OF LEGACIES. 


106, Where, by the terms of a bequest, the legatee is not entitled to 
_ Date of vesting of legaoy insmediate possession of the thing bequeathed, 
when payment or poseession a right to receive it at the proper time shall, 
Postponed. unless a contrary intention appears by the will, 
become vested in the legatee on the testator’s death, and shall pass to 
the legatee’s representatives if he dies before that time and without 
having received the legacy. | 

Aud in such cases the legacy is, from the testator’s death, said to be 
vested in interest, 

KLuplanation—Au intention that a legacy to any person shall not 
become vested in interest in him is not to be inferred merely from a pro- 
vision whereby the payment or possession of the thing bequeathed is 
postponed, or whereby a prior interest therein is bequeathed to some 
etber person, or whereby the income arising from the fund bequeathed 
is directed to be accutnulated until the time of payment arrives, or from 
® provision that if a particular event shall happen the legacy shall go 
ovor to another person. 

Tllustrationa. 

(a.) A bequeaths to B 100 rupees, to be paid to him at the death of C. On 
A's death the legacy becomes vested in interest in B, and if he dies before C, his 
Tepresentatives are entitled to the legacy. 

(b.) A bequeatha to B 100 rupees, to be paid to him upon his uttaining the age 
of 18. On A's death the legacy becomes vested in interest in B. 

(c.) A fund is bequeathed to A for life, and after his death to B. On the testa- 
tor's death the legacy to B becomes vested in interest in B, 

(d.) A fund ia bequeathed to A until B attains the age of 18, and then to B. 
The legacy to B is vested in interest from the testator’s death. 

(e.) A bequeaths the whole of his property to B upon trust to pay certain debts 
out of the income, and then to make over the fund to C. At A’s death the gift to 
C becomes vested in interest in him. 

(f.) A Cand is bequeathed to A, B, and C in equal shares, to be paid to them 
on their attaining the age of 18 respectively, with a proviso that, if all of them die 
under the aye of 18, the legacy shall devolve upon D. On the death of the testator, 
the shares vest in interest in A, K, and C, subject to be divested in case A, B, and 0 
shall all die under 18, and apon the death of any of them (except the last survivor) 
wader the age of 18, bis yeated interost passes, so subject, to his representatives. 

Date of vesting when le- 107. A legacy bequeathed in case a speci- 
gacy contingent upon spe- fied uncertain event shall happen does not vest 
cilled uncertain event. until that event happens. 

A legacy bequeathed in case a specified uncertain event shall not 
happen does not vest until the happening of that event becomes 
im possible. f 

In either case, until the condition has been fulfilledj the interest of 
the legatee 1s called contingeut. 

Laception.— Where a fund is bequeathed to any } 
attaining a particular age, and the will also gives to hij 
iacome to arise from the fund before he reaches that 4 
income, or so much of it as may be necessary, to 
benefit, the bequest af the fund is not contingent. 


SS SOG a aT al SS aa 
* This Part applies to the wills of Hindus, &o., in the Lower Provinoes and in the 
towns of Madras and Bombay.—Act XX1. of 1870. ; 
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Lilustrations. 


(a.) A legacy is bequeathed to D in cave A, B, and C shall all die under the age 
of 18. D huasa contingent interest in the legacy until A, B, and C all die under 18, 
or one of them attains that age. ! 

(6) A a att money is bequeathed to A “in case he shall attain the age of 18,” 
or “ when he shall attain the age of 18." A’s interest in the legacy is contingent 
until the condition shall be fullilled by his attaining that age. 

(c.) An estate is bequeathed to A for life, and after his death to B, if B shall 
then be living, but if B shall not be then living, to C. A, B, and C survive the 
testator, B and C each take a contingent interest in the estate until the event which 
is to vest it in one or in the other shall have happened. 

(d.) An estate is boqueathed as in the case last supposed. B dies in the lifetime 
of A and C. Upon the death of B, CU acquires a vested right to obtain possession of 
the estate upon A’s death. 

(e.) A legacy is bequeathed to A when she shall attain the age of 18, or shal] 
marry under thut age with the consent of B, with a proviso that, if she shall not at- 
tain 18, or marry under that age with B’s consent, the legacy shall go toC. A andC 
each take a contingent interest in the legacy. A attuins the age of 18. A becomes 
absolutely entitled to the legacy, although she may have married under 18 without 
the consent of B. 

(f.) An estate is bequeathed to A until he shall marry, and after that event 
to B. B's interést in the bequest is contingent until the condition shall be fulfilled 
by A’s marrying. 

(g.) An estate is bequeathed to A until he shall take advantage of the Act for 
the Relief of Insolvent Debtors, and after that event to B. B's interest in the be- 
quest is contingent until A takes advantage of the Act. 

(”.) An estate is bequeathed to A if hoe shall pay 500 zpos to B. A's interest 
in the bequest is contingent until he has paid 500 rupees to b. 

i.) A leaves his furm of Sultanpur Khurd to B, if B shall convey bis own farm 
of Sultanpur Buzurg to C. 3B’s interest in the bequest is cuntingeut until he has 
conveyed the latter farm to C. 

(j-:) A fund is bequeathed to A if B shall not marry C within five years after 
the testator’s death. A’s interest in the legacy is contingent until the condition 
shall be fulfilled by the expiration of the five years without B’s having married O, 
or by the ovcurrence, within that period, of an event which makes the fulfilment of 
the condition impossible. 

(* A fund is bequeathed to A if B shall not make any provision for him by 
will. The legacy is contingent until B’s death. 
| (.)_ A bequeaths to B 500 rupees a ycar upon his attaining the age of 18, and 
directs that the interest, or a competent part thereof, shall be applied for his benefit 
until he reaches that age. The legacy is vested. 

(m.) A bequeaths to B 500 rupees when he shall attain the age of 18, and 
directs that a certain sum, out of another fund, shall be applied for his maintenance 
until he arrives at that age. The legacy ig contingent. 

Vesting of interest in be- 108. Where a bequest is made only to 
quest to such members of a such members of a class as shall have attained 
Sines er shall have attained 9 particular age, a person who has not attaiued 
ee eee that age cannut bave a vested iuterest in the 


legacy. 
Illustration. 


A fund is bequeathed to such of the children of A as-shall attain the age of 18, 
with a direction that, while any child of A shalj be under the age of 18, the income 
of the share, to which it may be presumed he will be eventaally entitled, shail be 
applied for his maintenance and education, No child of A who is under the age of 
18 has a vested interest in the bequest. 
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PART XfV. 
Or Onrrnous BEQUESTS, 


¢ 


- 109. Where a bequest imposes an obliga- 
Gaene eer tion on the legatee, he can take nothing by it 
unless he accepts it fully. 


Itiustration. 


A, having shares in (X), @ prosperous joint-stock company, and also shares in 
(Y), a joint-stock company in difficulties, in respect of which shares heavy calls are 
expected to be made, bequeaths to B all his shares in joint-stock companies. B re- 
fuses to accept the shares in (Y). He forfeits the shares in (X). 


One of two separate and 110. Where a will contains two separate 
independent bequests to and independent bequests to the same person, 
same person may be oo- the legatee is at liberty to accept one of them, 
cepted, aud other refused. = 1 refuse the other, although the former may 

be beneficial, and the latter onerous, 
Illustration. 


A, having o lease for a term of years of ao house at a rent which he and his 
representatives are bound to pay during the term, and which is higher than the 
house can be let for, bequeaths to B the lease and a sum of money. B refuses to 
uccopt the lease. He shall not, by this refusal, forfeit the money. 


PART XV. 
Or ConTINGENT Bequests. 


111. Where a legacy is given if a specified uncertain event shall 
Bequest contingent upon happen, and nv time is mentioned in the will 
epcifed anogrtain event, fur the occurrence of that event, the legacy 
nv time being montioued cannot take effect unless such event happens 
aEe SS ODOM NEEN Ce: before the period when the fuud bequeathed is 
payable or distributable. 

Titustrations. 
(a.) A legacy is beqneathed to A, and, in case of his death, to B. If A survives 

the testator, the legacy to B does not take effect. 
(4.) A legacy is bequeathed to A, and, in case of his death without children, to 
B. If A survives the testator, or dies in his lifetime leaving a child, the legacy to 

B doea not take effect. 

(c.) A legacy is bequeathed to A when and if he attains the age of 18, and, in 
case of his death, to B. A attains the age of 18. The legacy to B does not take effect. 
(d.) A legacy is bequeathed to A for life, and after his death to B, and, “in case 
of B's death without children,” to C. The words “in case of B's death without 


children” are to be understood as meaning “ in case B shall die without children dur- 
ing the lifetime of A.” 


(e.) A legacy is bequeathed to A for life, and after his death to B, a “in case 
of B’s death,” to C. The words “in case of B’s death” ure to be considered as mean- 
ng “in case B shall die in the lifetime of A.” 


112. Where a bequest is made to such of certain persons as shall 

Bequest to each of cer. be surviving at some period, but the exact 

tain persons as shall be period is not specified, the legacy shall go to 

sarviving at same period such of them as shall be alive at the time of 

sea payment or distribution, unless a contrary ia- 
tention appear by the will, 4 
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Illustrations. 

(a.) Property is bequeathed to A and B, to be e ually divided between them, or 
to the survivor of them. If both A and B survive the testator, the legacy is equally 
divided between them. If A dies before the testator, and B survives the testator, it 

oes to B. 
: (b.) Property is bequeathed to A for life, and after his death to B and C, to be 
eqnally divided between them, or to the survivor of them. B dies during the life of 
A; Csurvives A. At A’s death the legacy goes to C, 

(c.) Property is bequeathed to A for life, and after his death to B and ©, or the 

survivor, with a direction that, if B should not survive the testator, his children 
are to stand in his place. C dies during the lifo of the testator ; B survives the tosta- 
tor, but dies in the lifetime of A. The legacy gocs to the representative of B, 
« " (a@) Property is bequeathed to A for life, and after his death to Band ©, with 
a direction that, in case either of them dies in the lifetime of A, the whole shall go to 
the survivor. B dics in the lifetime of A. Afterwards C dies in the lifetime of A. 
The legacy goes to the representative of C. 





PART XVI. 
Or CONDITIONAL BEQUESTS, 
Bequest upon impossible 113. A bequest upon an impossible condi- 
condition. tion is void. 
Illustrations. 


(a.) An estate is bequeathed to A on condition that he shall walk one hundred 
miles in an hour. The bequest is void. 

(b.) A bequeaths 500 rupees to B on condition that he shall marry A’s daughter. 
A’s daughter was deud at the date of the will. The bequest is void. 


Bequest upon illegal or 114. A bequest upon a condition, the ful- 
immoral condition. filmeut of which would be contrary to law or to 
morality, is void, 
Tilustrations. 


(a.) A et haa 500 rupees to B on condition that he shall murder 0. The 
bequest is void. 


(b.) A beeen 5,000 rupees to his niece if she will desert her husband, The 
bequest is void. 


115, Where a will imposes a condition to be fulfilled before: the 
Falfilment of condition legatee can take a vested interest in the thing 
nia to vesting of bequeathed, the condition shall be considered 


oy: to have been fulfilled if it has been substan- 
tially complied with. 


Illustrations, 


(a.) A legacy is bequeathed to A on condition that he shall marry with t : 
sent of B, C, », and E. A marries with the written consent of B, bis ety a 
the marriage. D sends a ahi to A previous to the marriage. E has been per- 
ape Honea by A of his intentions, and has made no objection, A has fulfilled 
ition. 
' _ (b.)_A legacy is bequeathed to A on condition that he shall marry with th 
sent of B, Chand D. “Ddies, A uusnes wi dC. A has ful- 
id nai, ies murries with the consent of Band C. A has ful- 
c.) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of B,C,and D. A marries in the lifetime of B, C, and D, with the 
and = A has Pies uated the condition. —~ ee cacaae ia 
@. egacy is bequea to A on condition that he shall marry with t 
consent of B, c ay D. A obtains the unconditional assent of B, C, and D to the 


marriage with fterwards B, C, and D capriciously retract thei 
marries EK, A has fulfilled the condition. their consent. A 
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(¢.) A legacy in bequeathed to A on condition that he shall marry with the con- 
sent of B, VU, a D. A marries without the consent of B, C, and D, but obtains their 
ounsent after the marriage. A has not folfilled the condition. 

Cf.) A makes his will, whereby be bequeaths a sam of money to B if B shall 
matry with the consent of A’s executors. B marries during the lifetime of A, 
aod A afterwards expresses his approbation of the marriage. A dies. The bequest 


to B tukes effect. ; ce 
(g.) A legacy is bequeathed to A if he executes a certain document within a 


time specified in the will, The document is executed by A within a reasovable time, 
but not within the time specified in the will. A bas not performed the condition, 
and is not entitled to receive the legacy. 


116. Where there is a bequest to one pen: race bequest of the 
same thing to another, if the prior uest 
eae pari eats shall fail, the second bequest shall stage eek 
to B, upou the failure of the prior bequest, although 
the failure may not have oecurred in the mavner contemplated by the 
testutor, 
Llluatrations. 


(a.) A bequeaths a sum of money to his own children metas | him, and, if the 
all die under 18, to B.A dies withuut having ever had a child. The bequest to 


takes effect. 
(b.) A beqneaths a sum of money to B, on condition that he shall execute a 


certain document within three months after A’s death, and if he should neglect to do 
su to ©. B dies in the testator’s lifetime. The bequest to C takes effect. 


117, Where the will shows an intention that the second bequest 
When aecond boquest not Sliall take effect ouly in the event of the first 
to take effect on failure of bequest failing in a patticular manner, the 
first. second bequest shall not take effect unless the 
prior bequest fails in that particular manner. 


J llustration. 


A makes a bequest to his wife, but, in case she should die in his lifetime, be- 
queaths to B that which he bad bequeathed to her. A and his wife perish together 
under circumstances which make it impossible to prove that she died before him. 
The bequest to B does not take effect. 


118. A bequest may be made to any person with the condition 
Bequest over, conditional SUperadded that, iu case a specified uncertain 
npon happening or not hap. event shall happen, the thing bequeathed shall 
pening of apecified uncertain oo to another person ; or that, in case a apeci- 
event, * ° 
fied uncertain event shall not happen, the thing 
bequeathed shall go over to another person, 
In each case the ulterior bequest is subject to the rules contained 
in sections 107, 108, 109, 110, 111, 112, 113, 114, 116, and 117. 


Illustrations. 


(a.) A eum of money is bequeathod to A, to be paid to him at the age of 18, and 
if be shall die before he attains that age, to B. ir" takes a vested interest in the 
legacy, subject to be divested and to go to B in case A shall die under 18. 

(6.) An eatate is bequeathed to A, with a provieo that, if A shall dispute the com- 
petency of the testator to make a will, the estate shall go to B. A disputes the cotn- 
péetency of the testator to make a will. The estate goes to B. 

(c.) A sam of money is bequeathed tu A for life, and after his death to B, but 
if B shall then be dead, leaving « son, such son is to stand in the place of B. B 
ret an pen — the legacy, subject to be divested if be dies leaving s son 

e 
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(d.) A sum of nionéy is bequeathed to A and B, snd if eithér should die during . 

the life of ©, then to the survivor living at the death of C. A and B die before C. 
The gift over cannot take effect, but the representative of A takes one-half of the 
money, and the representative of B takes the other half. 

¢.) A bequeaths to B the interest of a fund for life, and directs the fund to be 
divided at her death equally among her three children, or such of them as shall be 
living at her death. All the children of B die in B's lifetime. The bequest over 
cannot take effect, but the interests of the children pass to their representatives. 


119. An ulterior bequest of the kind seas pga by, the last 
Condition must be strict- preceding section cannot tuke effect, unless the 
ly fulfilled. condition is strictly fulfilled, 


ITiustrations. 


(a.) A legacy is bequeathed to B with a proviso that, if he marries without the 
consent of B,C, and D, the legacy shall go to E. D dies. Even if A marries 
without the consent of B and C, the gift to E does not take effect. 

(b.) A legacy is beg oan to A with a proviso that, if he marries with- 
but the consent of B, the legacy shall go to C. A marries with the consent of B. 
He afterwards becomes a widower, and marries again without the consent of B. The 
bequest to C does not take effect. 

(c.) A legacy is bequeathed to A, to be paid at 18, or marriage, with a proviso 
that, if A dies under 18, or marries without the consent of B, the legacy shall go 
to C. A marries under 18, without the consent of B. The bequest to C takes effect. 


Original bequest not 120. If the ulterior bequest be not valid 
eS of the original bequest is vot affected by it. 


Illustrations. 


_ , (a.) An estate is bequeathed to A for his life, with a condition superadded that, 

if he shall not, on a given day, walk 100 miles in an hour, the estate shall go to B. 

ha ee being void, A retains his estate as if no condition had been inserted in 
e will. 

(b.) An estate is bequeathed to A for her life, and, if she do not desert het hus- 
band, to B. A is entitled to the estate during her life as if no condition had been 
inserted in the will. 

(c.) An estate is bequeathed to A for life, and, if he marries, to the eldest son 
of B for life. B, at the date of the testator’s death, had not hada son. The bequest 
over is void under section 92, and A is entitled to the estate duriug his life. 


iheiicbak cecal cictigd (igs 121. A bequest may be made with the 
it shall cease to have effect condition superadded that it shall cease to have 
in case specified uncertain effect in case a specified uncertain event shall 
ppen or not happen, or in case a specified uncertain event 

a a shall not happen. 


Tilustrations. 


(a.) An estate is bequeathed to A for his life, with a proviso that, in case he 
shall cut down « certain wood, the bequest shall ocase to have any effect. A cuts 
down the wood ; he loses hia life-interest in the estate. 

(6.) An estate is bequeathed to A, provided that, if he marries under the age of 
265 without the consent of the executors named in the will, the estate shall cease to 
belong to him. A marries under 26 without the consent of the executors. The 
estate ceases to belong to him. ‘ 
_., (6) An estate is bequeathed to A, provided that, if he shall not go to England 
within three years after the testator’s death, his interest in the estate shall cease. 
A does not go to England within the time prescribed. His interest in the. estate 
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+ _@@) An estate is bequeathed to A, with a proviso that, is she becomes a nun, she 
shall cease to have any interest in tho estate. A becomes a nun. She loses her 
interest under the will. ; 

(s.) A fund is bequeathed to A for life, and after his death to B, if B shall be 
then living, with a proviso that, if B shall becomes nun, the iar cosy to her shall 
cease to have any effect. B becomes a nun is the lifetime of A. She thereby loses 
her contingont interest in the fund. 


122, In order that a condition that a bequest shall cease to have 

h condition must not @ffect may be valid, it is necessary that the 
granny under section event to which it relates be one which could 
107. legally constitute the condition of a bequest as 
contemplated by the one hundred and seventh section. 


128, Where a bequest is made with a condition superadded that 
unless the legatee shall perform a certain act 
Peorpapiee ni inp oy Wri the subject-matter of the bequest shall go to 
ly postponing, aot for which another person, or the bequest shall cease to 
no time specified, and on have effect, but no time is specified for the 
ca Lapoa irae gaia performance of the act; if the legatee takes 
sibs he go overs any step which renders impossible or indefi- 
nitely postpones the | eae of the act required, the legacy shall 
go as if the legatee had died without performing such act, 


dilustrations., 


(a.) A bequest is made to A, with » proviso that, unless he enters the army, the 
legacy shall go over to B. A takes holy orders, and thoreby renders it impossible 
that he should fulfil the condition. Bis entitled to receive the legacy. 

(b.) A bequest is made to A, with a proviso that it shall cease to have any effect 
if he does vot marry B's daughter. A marries a stranger, and thereby indefinitely 
postpones the fulfilment of the condition. The bequest ceases to have effect. 


124, Where the will requires an act to be performed by the legatee 
- Performance ofcondition, Within a specified time, etther as a condition 
ent or subsequent, to be fulfilled before the legacy is enjoyed, or 
within specified time. as a condition upon the non-fulfilment of which 
the ‘subject-matter of the bequest is to go over to another person, or 
Further time in case of the bequest is to cease to have effect, the act 
ud. must be performed within the time specified, 
unless the performance of it be prevonted by fraud, in which case such 
further time shall be allowed as shall be requisite to make up for the 
delay caused by such fraud. 





PART XVII. 
Or Bequests wir Directions a8 To APPLICATION OR EXJOYMENT, 


125. Where a fund is bequeathed absolutely to or for the benefit of 
Direction that fands bo S2Y Person, but the will contains a direction 
employed in particular man. that it shall be applied or enjoyed in a parti- 
‘ner r following absolute be. cular manner, the legatee shall be entitled 
psa ae Rent lal for ca receive the fund as if the will had contain- 
— no such direction, 
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Tilustration. 
A sum of money is bequesthed towards purchasing a country-rosidence for A, 
or to purchase an annuity for A, or to purchase a commission in the army for A, 
er to place A in any business. A chooses to receive the legacy in money. He is 
entitled to do so. 


126. Where a testator absolutely bequeaths a fund, so as to sever 
paraetn a. Wee ahi. Oe it from his own estate, but directs that the 
soyment of absolute be. mode of enjoyment of it by the legatee shall 

enjoyment of a _ enjoy y & 

quest is to be restricted, to be restricted so as to secure a specified benefit 
ine agmauas benefit for for the legatee; if that benefit cannot be ob- 
Opes tained for the legatee, the fund. belongs to 
him as if the will had contained no such direction. 


Tliustrationa. 


(a.) A bequeaths the residue of his property to be divided equally among his 
daughters, and directs that the shares of the ee shall be settled upon them- 
selves respectively for life, and be paid to their children after their death. All the 
daughters die unmarried. The representatives of each daughter are entitled to her 
share of the residue. 

(b.) A directs his trustees to raise a sum of money for his daughter, and he then 
directs that they shall invest the fund, and pay the income arising from it to her 
during her life, and divide the principal among her children after her death. The 
dane liter dies without having ever had a child. Her representatives are entitled to 
the fund. 


127, Where a testator does not absolutely bequeath a fund, so as to 
Bequest of fund for'tcer- sever it from his own estate, but gives it for 
tain purposes, some of certaiu purposes, and part of those purposes 
which cannot be fulfilled. © cannot be fulfilled, the fund, or so much of it as 
has not been exhausted upon the objects contemplated by the will, re- 
mains a part of the estate of the testator. 


Filustrations. 


(a.) A directs that his trustees shall invest a sum of money in a particular way 
and shall pay the interest to his son for life, and, at his death, shall divide the prin- 
cipal among his children ; the son dies without having ever had a child. The fund, 
after the sons’s death, belongs to the estate of the testator. . 

(U.) A bequeaths the residue of his estate to be divided equa among his 
daughters, with a direction that they arc to have the interest only during their lives, 
and that at their decease the fund shall go to their children. The daughters have no 
children. The fund belongs to the estate of the testator. 


PART XVIII. . 
Or Bequests To aN Execuror. 
Legates named as execu- 128, If a legacy is bequeathed to a person 


tor cannot take unless he who is named an executor of the will, he shall 
shews intention to act as not take the legacy unless he proves the will, or 
ee otherwise manifests an intention to act as exe- 
cutor. 
Illustration. 
A legacy is given to A, who is named an executor. A orders the funeral agcord- 


ing to the directions contained in the will, and dies a few days after the testator, 
without having proved the will. A has manifested an intention to act as execttor. 
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PART XIX. 
Or Sperciric LEGActgs, 


129, Where a testator bequeaths to any person a specified part of 
his property, which is distinguished from all 
other parts of his property, the legacy is said 
to be specific. 


Specific legacy defined. 


Illustrations. 
(a.) A bequeaths to B— 
“ the diamond-ring presented to him by C :” 
" his gold chain :” 

‘a certain bale of woo) :” 

* a certain piece of cloth ;” 

all his household-goods, which shall be in or about his dwelling-house 
in M Street, in Caloutta, at the time of his death:” 

“ the sum of 1,000 rupees in a certain chest :”’ 

“ the debt which B owes him :’’ 

* all his bills, bouds, and securities belonging to him, lying in his lodg- 
ings in Calcutta :’” 

“all his furniture in his house in Calcutta :” 

“ all his goods on board a certain ship then lying in the river Hugli:” 

** 2.000 rupees whiéh he has in the hands of C: 

“the money due to him on the bond of D:” 

“ his mortgage on the Rampur factory :” 

- saris of the money owing to him on jhis mortgage of Rampur 

factory : 

* 1,000 rupees, being part of a debt due to him from C :” 

“ his capital stock of 1,000/. in East India Stock :” 

“his promissory notes of the Government of India, for 10,000 rupees, 
in their four per cent. loan :” 

“ all such sums of money as his executors may, after his death, receive 
in respect of the debt due to him from the insolvent firm of D and 

ompany :” 

“all the wine which he may have in his cellar at the time of his death :’’ 

“such of his horses as B way select :” 

*‘ all his shares in the Bank of Bengal :” 

“all the shares in the Bank of Bengal which he may possess at the time 
of his death :”’ 

“ all the money which he has in the 6} per cent. loan of the Government 


of India :”’ 
* all be Government securities he shall be entitled to at the time of his 
ecease.”” 
Each of these legacies is specific, : 


(6.) A, having Government promissory notes for 10,000 rupees, bequeaths to his 
executors “ Government promissory notes for 10,000 rupees in trust to 
sell’’ for the benefit of B. 

The legacy is specific. 

(c.) A, having property at Benares, and also in other places, bequeaths to B all his 
property at Benares. 

The legacy is specific. 

(d.) A bequeaths to B— 
his house in Calcutta : 
his sammindéri of Rampur : 
hia tdlug of Ramnagar : 
his lease of the indigo.faotory of Salkiya : 

_ . an annuity of 500 rupees out of the rents of his zamindéri of W. 
A directa os ee of X to ‘be sold, and the proceeds to be invested for the 
neht of B. 
Each of these bequests is specific. 
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{¢.) A, by his will, charges his zamindéri of Y with an annuity of 1,000 rapges to C. 
during his life, and subject to this charge he bequeaths the zamindari to D. 

Each of these bequests is specific. 

(f.) A bequeaths a sum of money— 
to buy a house in Caloutta for B; 
to buy an estate in zila Faridpur for B: 
to buy a diamond-ring for B: 
to buy a horse for B: 
to be invested in shares in the Bank of Bengal for B: 
to be invested in Government securities for B. 

A bequeaths to B-— 

“a diamond-ring :” 

“a horse:” 

“10,000 rupees worth of Government securities :” 

“an annuity of 500 rupees :” 

“2,000 rupees, to be paid in cash: : 

“so much money as will produce 5,000 rupees four per cent. Government 
securities.” 

These bequests are not specific. 

(g.) A, having property in England and property in India, bequeaths a legacy to 
B, i Frets that it shall be paid out of the property which he may 
leave in India. He also bequenths a legacy to ©, and directs that it 
shall be paid out of the property which he may leave in England. 

No one of these legacies is specific. . 


Bequest of sum certain 130. Where a sum certain is bequeathed, 
where stocks, &c., in which the legacy is not specific merely because the 


inveated, are described. stocks, funds, or securities in which it is invest- 
ed, are described in the will. 
Iilustration, 
A bequeaths to B— 


“10,000 rupees of his funded property :” 
‘10,000 rupees of his property now invested in shares of the East Indian 
Railway Company :” 
10,000 rupees, at present seoured by mortgage of Rampur factory.” 
No one of these legacies is specific. 
131. Where a bequest is made, in general terms, of a certain 
Bequest of stock where 2® Mount of any kind of stuck, the,legacy is not 
testator had, at date of will, specific merely because the testator was, at the 
peter greater amount of date of his will, possessed of stock of the speci- 
caer fied kind, to an equal or greater amount than 
the amount bequeathed. 


% 
Lllustration. 


A peneatse "to B 6,000 rupees five per cent. Government securities. A had, at 
the date of the will, five per ceut. Government securities for 6,000 rupees. 
The legacy is not specific. 

132. A money-legacy is not specific merely because the will 

nest of money where directs its payment to be postponed until some 
not payable until part of = of the property of the testator shall have 
testator’s property disposed heen reduced to a certain form, or remitted to 
of in certain way. : 

@ certain place, 


Illustration. 
A bequeaths to B 10,000 rnpees, and directs that this legacy shall be paid as soon 
as B's property in India shall be realized in Eogland. 
The legacy is not specific, 
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188. Where 9 will contains a bequest of the residue of the testa- 
When enumerated articles tors property along with an enumeration of 
not deemed specifically bee some items of property not previously be- 
queathed, ~ queathed, the articles enumerated shall not be 
deemed to be specifically bequeathed. | 


134 Where property is specifically bequeathed to two or more 
Retention, in form, af persons in succession, it shall be retained in the 
specific bequest to several form in which the testator left it, although it 
persons in suocession. may be of such a nature that its value is ‘con- 
tinually decreasing. 


Illustrations. 


(a.) A, having a lease of a house for a term of years, 15 of which were unexpir- 
ed at the time of his death, has bequeathed the lease to B for his life, and after B’s 
death to C. B is to enjoy the property as A left it, although, if B lives for 15 years. 
C can take nothing under the bequest. 

(b.) A, ip Bas annuity during the life of B, ae ee it to © for his life, and 
after C's death to D. C is to enjoy the annuity as B left it, although, if B dies 
before D, D can take nothing under the bequest. 


° 


135. Where property comprised in a bequest to two or more per- 
Sale and investment of 8°08 in succession is not specifically bequeath- 
proceeds of property be- ¢d, it shall, in the absence of any direction to 
queathed to two or more the contrary, be sold, and the proceeds of the 
persons: d aRooessin: sale shall be invested in such securities as the 
High Court may, by any general rule to be made from time to time, 
authorize or direct, and the fund thus constituted shall be enjoyed by 
the successive legatees according to the terms of the will. 


Illustration. 


A, having a lease for aterm cf years, bequeaths “all his property” to B for 
life, and, after B’s death, to C. The lease must be sold, and the proceeds invested as 
stated in the text, and the annual income arising from the fund is to be paid to B 
for life. At B’s death the capital of the fund is to be paid to C. 


Where deficiency of as. 136. If there be a deficiency of assets to 
oe pa re piers byeiant pay legacies, a specific legacy is not liable to 
general legacios, abute with the general legacies. 

‘ PART XX.* 


Or DEMONSTRATIVE LEGACIES, 


137. Where a testator bequeaths a certain sum of money, or a cer- 
Demonstrative legacy de. tain quantity of any other commodity, and re- 
fined. fers to & particular fund or stock so as to consti- 
tute the same the primary fund or stock out of which payment. is to be 
made, the legacy is suid to be demonstrative. 
Explanation.—The distinction between a specific legacy and a de- 
moustrative legacy consista in this, that 


‘eateries POSES Na aA Sn Smee eaten mcs yp mast ea at om RR APART 
* This part applies to the wills of Hindas, 4o., in the Lower Provinces end ia the 
towns of Madras and Bombay.—Aot XXI. of 1870. 
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where specified property is given to. the legatee, the legacy is 
specific ; : 
where the legacy is directed to be paid out of specified property, it 
is demonstrative, 
Illustrations. 
(a.) A bequeaths to B 1,000 rupees, being part of a-debt due to him from W. 
He also bequeaths to C 1,000 rupees to be paid out of the debt due to him from W. 
The legacy to B is specific ; the legacy to C is demonstrative. 
(6.) A bequeaths to B— a 
# ten bushels of the corn which shall grow in hie field of Greenacre ;” 
* 80 chests of the indigo which shall be made at his factory of Rampur :” 
‘10,000 rupees out of his five per cant. promissory notes of the Govern- 
ment of India :” 
an annuity of 500 rupees “from his funded property :” 
* 1,000 rupees out of the sum of 2,000 rupees due to him by C.” 
A bequeaths to B an annuity, and directs it to be paid out of the rents arising 
from his télug of Ramnagar. 
A bequeaths to B— 
* 10,000 rupees out of his estate at RAmnagar,” or charges it on his estate 
at Ramnagar : 
“10.000 rupees, being his share of the capital embarked in a certain 
business.” 
Bach of these bequests is demonstrative. 
138. Where a portion of a fund is specifically bequeathed, and a 
Order of payment when legacy is directed to be paid out of the same 
legacy directed to be paid fund, the portion specifically bequeathed shall 
out of fand the subject of first be paid to the legates, and the demonstra- 
specific legacy. tive legacy shall be paid out of the residue of 
the fund, and, so far as the residue shall be deficient, out of the general 
assets of the testator. 
Illustration. 
A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He 
also bequeaths to C 1,000 rupees, to be paid out of the debt due to him from W. The 
debtdue to A from W is only 1,500 rupees; of these 1,500 rupees, 1,000 rupees 


belong to B, and 5U0 rupees are to be paid to C. C is aleo to receive 500 rupees out 
of the general assets of the testator. 


PART XXI1.* 
Or ADEMPTION OF LEGACIES. 


189, If anything which has been specifically bequeathed does not 
belong to the testator at the time of his death, 
or has been converted into property of a differ- 
ent kind, the legacy is adeemed ; that is, it cannot take effect by reason 
ea subject-matter having been withdrawn from the operation of the 
will. 


(a.) A peices B— 
“ the diamond-ring presented to hinr by C :” 
“ hie gold chain :” 
*“a certain bale of wool :” 
“9 certain piece of cloth :” 
“all his household-goods which shall be in or about his dwelling. in 
M Street, in Calcutta, at the time of his death :” ' 


Ademption explained. 


Lilustrations. 


4 





* This pert applies to the wills of Hindus, &c., in the Lower Provinoes and in the 
towns of Madras and Bombay. —Act XXI, of 1870, 
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A, in his lifetime, 
sells or gives away the ring : 
converts the chain into a cup : 
converts the wool into cloth : 
makes the cloth into a garment : 
takes another house into which he removes all his goods. 
Each of these legacies is adeamed. 
(b.) A bequeaths to B— 
“the sum of 1,000 rupees in a certain chest :” 
“all the horses in his stable.” 
At the death of A, no money is found in the chest, and no horses in the stable. 
The legacies are adeemed. ; 
“(c.) A bequcaths to B certain bales of goods. A takes the goods with him on a 
voyage. The ship and goods are lost at sea, and A is drowned. 
The legacy is adeemed. 


140. A demonstrative legacy is not adeemed by reason that the 
Non-ademption ofdemon- property on which it is charged by the will 
atrative legacy. does not exist at the time of the death of the 
testator, or has been converted into property of a different kind; but 
it shall, in such case, be paid out of the general assets of the testator, 


141, Where the thing specifically bequeathed is the right to 
Ademption of specific be. Teceive something of value from a third party, 


quest of right to receive and the testator himself receives it, the bequest 
something from third party. ig adeemed. 


Ilusirations. 

(a.) A bequeaths to B— 

“the debt which C owes him :” 

“ 2,000 rupees which he has in the hands of D:” 

“the money due to him on the bond of E:” 

“ his mortgage on the Rampur factory.” 
All these debts ure extinguished in A’s lifetime, some with and some without 

his consent. 

All the legacies are adeemed. 
(5.) A bequeaths to B— 

“hie interest in certain policies of life-assurance.” 
A in his lifetime receives the amount of the policies. 
The legacy is adeemed. 


Adomption pro tanto by 142. The receipt by the testator of a part 
testator’s reovipt of partof of on entire thing specifically bequeathed shall 
nae Bs specifically be- operate as an. ademption of the legacy to the 
= extent of the sui so received. 


Illustration. 


A bequeaths wr par debt _ to bars i ve ‘. hice epdnobe to 10,000 
rupees. C paya to A 5, rupees, the one-half of the debt. e legacy is revoked 
by ademption, so far as regards the 5,000 rupees received by A. 


143. If a portion of an entire fund or stock be specifically be- 
queathed, the receipt by the testator of a por- 

Ademption pro tanto by tion of the fund or stock shall operate as an 
ef eatie cl of obEL coe ademption only to the extent of the amount so 
_ tion han been specifically Teceived ; and the residue of the fund or stock 


bequeathed, shall be applicable to the discharge of the 
specific legacy, _* 
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Tiuatration. 


& bequeaths to B one-half of the sam of 10,000 rupees due to him from W, 


- in his lifetime receives 6,000 rapocs, part of the 10,000 rupees. 
which are due from W to A at the time of his death belong to B under the 


request. 


The 4,000 rupees 
specific 


144 Where a portion of a fuad is specifically bequeathed to one 


Order of permet where 
ortion oad fan saproertg 

weet to one tea, 
tod legacy Charged on same 
and to another, and testa- 
wr having received portion 
f that fand, remainder in- 
afficient to pay both le- 
racies. 


legatee, and a legacy charged on the same fund 
is bequeathsed to another legatee; if the tes- 
tator receives’ portion of that fand, and the 
remainder of the fund is insufficient to- pay 
both the specific and the demonstrative legacy, 
the specific legacy shall be paid first, and the 
residue (if any) of the fund shall be applied, so 
far as it will extend, in payment of the demon- 


trative legacy, and the rest of the demonstrative legacy shall be paid 
“at of the general assets of the testator, 


Illustration. 


A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees duce to him 
yom W. He also bequeaths to C 1,000 rupees to bo paid out of the debt due to 
iim from W. A afterwards reccives 500 rupees, part of that debt, and dies leaving 
aly 1,500 rupees due to him from W. Of these 1,500 rupees, 1,000 rupees belong 
© B, and 500 rupees are to be paid to C. C is also to receive 500 rupees out of the 
zeneral assets of the testator. 


Ademption where stock, 

ificall equeathed, 

does not exist at testator’s 
death. 


A. boqueaths to B- 


145. Where stock which has been specifi- 
cally bequeathed does not exist at the testa- 
tor's death, the legacy is adeemed. 


Lilustration. 


“his capital stock of 1,0007. in Bast India Stock :” 
‘ his promissory notes of the Governinent of India for 10,000 rupees in 
their four per cent. loan.” 
A sells the stock and the notes. 


The legacies are adeemed. aa 
Aderantion tanto 146, When stock which has been specifi- 
where stock, specifically be- cally bequeathed does only iv part exist at the 
cheer i in part testator’s death, the legacy is adeemed so far 
ro adeath, ‘as regarils that part of the stock which has 
ceased to exist. | 
Lilustration. 
_ & bequeaths to B— 


“ his 10,000 rupees in the 54 per cent. loan of the Government of India.” 
A sells one-half of his 10,000 rapees in the loan in question. 
One-half of the legacy is adeemed. 


147. A specific bequest of gooda under a description connecting 


Kon. of. 


fio them with a certain place is not adeemed b 


ahetiprion 
bequest of goods described reason that they have been removed from su¢ 


as connected with certain 
plaoe, by rease2 of removal. 


place from any temporary cause, or by fraud, 
or without the knowledge or sanction of the 
testator. | 

M, 13 


98 INDIAN SUCCESSION ACT. * {1868. 


Iijustrations, 


: ueathe to B “ all hia honsehold-goods which shall be in or about his dwell- 
sciboee Calcutta at the time of his death.” The goods are removed from the 
house to save them from fire. A dies before they are brought back. 

A bequeaths to B “all his household-goods which shall be in or about his dwell 
ing-house in Calcutta at the time of his death.” During A’s absence upon a jour- 
ney, the whole of the goods are removed from the house. A dies without having 
sanctioned their removal. 

Neither of these legacies is adeemed. 


148. The removal of the thing bequeathed from the place in which 
When removal of thing it is stated in the will to be situated does not 
bequeathed dees not consti. constitute an ademption, where the place is 
tate ademption. only referred to in order to complete the de- 
scription of what the testator meant to bequeath, 


Jilustrations. 


A bequeaths to B all the bills, bonds, and other securities for money belonging 
to him, then lying in his lodgings in Calcutta. At the time of his death, these effects 
had been removed from his lodgings in Calcutta. 

A bequeaths to B all his furniture then in his house in Calcutta. The testator 
has a house at Calcutta and another at Chinsurah, in which he lives alternately, being 
possessed of one set of furniture only, which he removes with himeelf to each house, 
At the time of his death, the furniture is in the house at Chinsurah. 

__ A bequeaths to B all his goods on board a certain ship then lying in the river 


Hugli. The goods are removed by A’s directions to a warehouse, in which they re< 
main at the time of A’s death. 


No one of these legacies is revoked by ademption. 
149. Where the thing bequeathed is not the right to receive some- 


thing of value from a third person, but the 
in ate. hi oer ie money or other commodity which shall be re- 


by testator from third per- ceived from the third person by the testator 
pita) Prgms ming himself or by his representatives, the receipt of 


oeives it such sum of money or other commodity by the 
testator shall not constitute an ademption ; 
but if he mixes it up with the general mass of his property, the 
legacy is adeemed. 


Illustration. 


A bequeaths to B whatever sum may be received from his claim on C. A receives 
the whole of his claim on C, and sets it apart from the general mass of his property. 
The legacy is not adeemed. 

150, Where a thing specifically bequeathed undergoes a change 
Change by operation of between the date of the will and the testator’s 
law of subject of epecifiobe- death, and the change takes place by operation 
para between Fisch tad will of law, or in the course of execution of the pro- 
s peas . visions of any legal instrument under which 
the thing bequeathed was held, the legacy is not adeemed by reason of 
such change, : 

A bequeaths to B “all the money which he has in th 

Speen of India.” J nee eee teee oe ee 


The securities for the 5} per cent. loan are converted during A’s lifetime into 
five Ret cent. stock. 


7 # to B the eum of 2,000/. invested in Console in the names of trustess 


Aor X.] "INDIAN SUCCESSION ACT, 00. 


Whe sum of 23,0002. is transferred by the trustees into A’s own name. ax 

A bequeaths to B the sum of 10,000 rapees in promissory notes of the Govern. 
ment of India, which he has power, under his marriage-settlement, to dispose of by 
will, . Afterwards, in A’s lifetime, the fund is converted into Conaols by virtue of an 
authority contained in the settlement. 

No one of these legacies has been adeemed. 


151, Where a thing specifically bequeathed undergoes a change be« 

Change of subject with. tween the date of the will and the testator’s 

out testator’s knowledge. death, and the change takes place without the 
koowledge or sanction of the testator, the legacy is not adeemed, 

A bequeaths to B “all his three per cent. Consols.”_ The Consols are, without A’s. 
knowledge, sold by his agent, and the proceeds;converted into Kast India Stock. This 
legacy is not adeemed. 

152, Where stock which has been sfecifically bequeathed is lent to 

Stock specifically be. ® third party on condition that it shall be re- 
queathed, lent to third party placed, and it is replaced accordingly, the legacy. 
on condition that it bere- 13 not adeemed, 

Btock specifically be- , 153. Where stock specifically bequeathed 
queathed, sold but replaced, is sold, and an equal quantity of the same stock 
and belonging to testator is afterwards purchased, and belongs to the tea- 
at his death, tator at his death, the legacy is not adeemed. 


t 





PART XXII.* 


Or THE PAYMENT OF LIABILITIES IN RESPECT OF THE SUBJECT 
OF A BEQUEST. 


184, Where property specifically bequeathed is subject at the death 
Non-lisbility of exeoator Of the testator to any pledge, lien, or incum- 
to exonerate specific lega- brance, created by the testator himself, or by 
tees. : any person under whom he claims; then, unless 
@ contrary intention appears by the will, the legatee, if he accepts the 
bequest, shall accept it subject to such pledge or incumbranee, and shall 
(as between himself and the testator’s estate) be liable to make good 
the amouct of such pledge or incumbrance. 
A coutrary intention shall not be inferred from any direction which 
the will may contain for the payment of the testator’s debts generally. 
_ Explanation.—A ariottical payment in the nature of land-revenue 
or io the nature of rent is not such an incumbrance as is contemplated 
by this section. 
Illustrations. 


G) A dequeaths to B the diamond-ring given him by C. At A’s death the 
ring is in pawn by D, to whom it has been pledged by A. It is the daty of 
A’s executors, if the estate of the testator’s assets will allow them, to allow B to 
sedeem the ring. | 


fil 








ation 


. %»* This Part applies to the wills of Hindus, &o., in the Lower Provinces and in the 
towns of Madras and Bombay.—Act XXI. of 1870. . 
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b.) A boqueathe to Ba zamindérl, which ‘at A’s death iz eabject-to a mortgage 
for: So.200 yupees, and the whole of the principal enm, together with interest to the 
amount of 1,000 rupees, is due at A's death. 4, if he accepts the bequest, sccepts- 
it subject to this charge, and is liable, as between himeelf and A's estate, to. pay the 


sum of 11,000 rupees thus due. 

RC en ree 155. b biate any thing is te be done = 
Psa ges sore * complete the testator's title to the thing be- 
hed Sings estore queathed, it is to be done at tha cast of the 

teatator’s estate, : 


Tilustratione. 


(a.) A, having contracted in general terme for the purchase of a piece of land at 
a certain price, bequeaths it to B, and dies before he has paid the purchase-money. 
The purchase-money must be made good out of A’s assets. 
(4) A, having contracted for the purchase of a piece of land for a certain sum, 
of money, one-half of which is td&be paid down, and the other half secured by’ 
mortgage of the land, bequeaths it té B, and dies before he has paid or secured any 
part of the purchase-money. One-half of the purchase-money must be paid out of 
A's assets. . 
156. Where there is a bequest of any interest in immoveable 
Exoneration of legatee’s Property, in respect of which payment in the 
Smmoveable property for nature of land-revenue or in the nature of rent 
whioh land-revonue or rent has to be made periodically, the estate of the 
pegsile perialicaly. testator shall (as between such estate and the 
legatee) make good such payments or a proportion of them up to the 
day of his death. 
Illustration. 


A. bequeaths to B a house, in respect of which 865 rupees are payable annually by 
why of rent. A peys his rent at tho usual time, and dies 25 days after. A's estate 
shall make good 25 rupees in respect of the rent. 


157, In the absence of any direction in the will, where there is a 
Exoneration of specific Specific bequest of stock in a joint-stock com- 
legatee’s stock in joint. pany, if any call or other payment is due from 
etock company, the testator at the time of his death in respect 
of such stock, such call or payment shall, as between the testator’s 
estate and the legatee, be borne by such estate ; 
but if any call or other payment shall, after the testator’s death, 
become due in respect of such stock, the same shall, as between the 
testator’s estate aud the legatee, be borne by the legatee if he accept 
the bequest, 
Itlustrations. 7 
@) A sng foaras to B his shares in a certain railway. At A’s death there 
‘wae due from him the sum of 5/. in respect of each share, being the amount of s 
oall which had been duly made, and the sum of 5s. in respect of each share, being 
the amount of interest which had accrued due in respect of the call. These payments 
muat be borne by A's estate, ° 


(b.) A has agreed to take 50 shares in an intended joint-stock company, and 

contracted to pay up 5i. in respect of each share, which sem must be paid before 
his title to the shares can be completed. A bequeaths these shares to B. The eatate 
of A must make good the payments which were necessary to complete A’s title. 


{c.) A bequeathe to B his shares in a certain railway. B ao the ; 
After re doath, a call iv made in reepect of the shares. 3 ua eal phat 
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(d.) A bequeaths to B his shares in & joint-stock snr ae B accepts the 

Afterwards the affairs of the company are wound up, and each share- 

is called upon for contribution. The smount of the contribution must be 

borne by the legatee, ; : 

(e.) A is the owner ‘of ten shares in a railway company. Ata meeting held 

during his lifetime a call is made of 31. per share peye le by three instalments. 

A bequeaths his shares to B, and dies between the day xed for the payment of the 

first and the day fixed for the payment of the second instalment, and without 

having paid the first instalment. A's estate must pay the first instalment, and B, 
if he accepts the logacy, must pay the remaining instalments. 





PART XXIIL.* = 
Or Bequests oF THINGS DESCKIBED IN GENERAL TERMS, 


158. If there be a bequest of something described in general terms, 
Bequest of thing desorib- the executor mug apa for the legatee 
ly 


ed in general terms. what may reaso. considered to answer 
the description. 
Illustrations. 


(a.) A bequeaths to B a pair of carriage-horses, or a diamond-ring. The exe- 
ents must provide the legatee with such articles, if the state of the assets will 
allow it. 

(b.) A bequeaths B “his pair of carriage-horses.” A had no carriage-horses 
at the time of his death. The legacy fails. . 


PART XXIV." 
Or Bequests OF THE INTEREST OR Propuce or a Fonp. 


159, Where the interest or produce of a fund is bequeathed in any 
Bequest of interest or person, and the will affords no indication of an 
produce of fund. intention that the enjoyment of the bequest 
should be of limited duration, the priucipal as well as the interest shall 
belong to the legatee. 
Illustrations. 

(a.) A bequeaths to B the interest of his five per cent. promissory notes of the 
Government of India. There is no other clause in the will affecting those securities. 
B is entitled to A’s five per cent. promissory notes of the Government of India. 

(6.) A bequeaths the interest of his 5$ per cent. promissory notes of the Govern: 
ment of India to B for his life, and after his death to C. Bis entitled to the inter- 
est of the notes during his life ; and C is entitled to the notes upon B’s death. 

(c.) A bequeaths to B the rents of his lands at X. B is entitled to the lands. 


PART XXV.* 
Or Bequests of ANNUITIES, 


160, Where an annuity is created by will, the legates is entitled to 
Pe bed by wilt receive it for his life only, unless a contrary, 
payable for life only, unless intention appears by the will. And this rule 
contrary intention appears shall not be varied by the circumstance that the 
by will. anuuity is directed to be paid out of the pro- 
perty generally, or that a sum of money is bequeathed to be invested in 
the purchase of it. | ee 
_. # Tihia Part appiice to the wills of Hindus, &0., in the Lower Provinuss' and in the 
towns of Madras and Bombay.—Act XXZ. of 1870, ; 
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wy e 


Illustrations. 


' @.) A bequeaths to B 500 rupees a year. B is entitled during his life to receive 
the annual sum of 500 rupees. | 
Ae A bequeaths to B the sum of 500 rupees monthly. B is entitled daring 
hie life to receive the sum of 500 Ay beg every month. 
(c.) A bequeaths an annuity of 500 rupees to B for life, and on B's death to C. 
B is entitled to an annuity of 500 rupees during his life. ©, if he survives B, is 
entitled to an annuity of 500 rupees from B’s death until his own death, 


161, Where the will directs that an annuity shall be provided for 


cial Gt edlbig: ess any person out of the proceeds of property or 


; out of property generally, or where money is 
laa ingedhrpusrenes bye bequeathed to be invested in the purchase of 
property, or out of property any annuity for any person, on the testator’s 
dasa ee aig enka death the legacy vests in interest in the legatee, 
in purchase of annuity, and he is entitled, at his option, to have an 

anuuity purchased for him, or to receive the 


money appropriated fur that purpose by the will. 


Illustrations. 


(a.) A by hie will directs that his executors shall, out of his property, purchase 
an annuity of 1,000 rupees for B. B is entitled, at his option, to have an annuity 
of 1,000 rupees for his life pect for him, or to receive such a sum as will be 
sufficient for the purchase of such an annuity. 

(5.) A bequeaths a fund to B for his life, and directs that after B’s death it 
shall be laid out in the purchase of an annuity for C. B and C eurvive the testator. 
C dics in B’s lifetime. On B’s death the fund belungs to the representative of C. 


162, Where an annuity is bequeathed, but the aria the testator 

a ereren ity, are not sufficient to pay all the legacies given 

> oe by the will, the anouity shall abate in the same 
proportion as the other pecuniary legacies given by the will. 


163. Where there is a gift of an annuity and a residuary gift, the 
Where gift of annuity Whole of the annuity is to be satisfied before 
gi y y 
and residuary gift, whole any part of the residue is paid to the residuary 
anuuity tobe frst satisfied. Jecatee, and, if necessary, the capital of the 
testator’s estate shall be applied for that purpose, 





PART XXVIL* 
Or Lecacies to Crepitors AND PorTionexs. 


164. Where a debtor bequeaths a legacy to his creditor, and it does 

_ Qesditor prind facie en. not appear from the will that the legacy is 
fed wo tgecr oa well as meant as a satisfaction of the debt, the creditor 
‘. shall be entitled to the legacy as well as to the 
amount of the debt. | 

168. Where a parent who is under obligation by contract to provide 

_ Obild primd facta entitied & portion for a child fails to do so, and after- 
to legacy as well asportion. wards bequeatls a legacy to the child, and does 
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wwans of Madres and Bombay.—Act XXII. of 1870. 5 tk ay 
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not intimate by his will that the legacy is meant as a satisfaction of 
the portion, the child shall be entitled to receive the legacy as well as 
the portion. 

' Illustration. 

A, by articles entered into in contemplation of his marriage with B, covenanted 
that he would pay to each of the daughters of the intended marriage a portion of 
20,000 rupees on her marriage. This covenant pir, Chae broken, A bequeaths 

1 


20,000 ru to each of the married daughters of himself and B. The legatees 
‘are entitled to the benefit of this bequest in addition to their portions. 


166, No bequest shall be wholly or partially adeemed by a subse- 
No ademption by subse. quent provision made by settlement or other- 
quent provision for legatee, wise for the legatee, 


Illustrations. 


(a.) A bequeaths 20,000 rupees to his son B. He afterwards gives to B the sum 
of 20,000 rupees. The legacy is not thereby adeemed. 
_ _(b.) A bequeaths 40,000 rnpees to B, his orphan-niece, whom he had brought 
tip from her infancy. Afterwards, on the occasion of B's marriage, A settles upon 
her the sum of 30,000 rupees. The legacy is not thereby diminished. 





PART XXVII-* 
Or ELECTION, 


167, Where a man, by his will, professes to dispose of something 
Circumstances in which Which he has no right to dispose of, the person 
election takes place. to whom the thing belongs shall elect either to 
confirm such disposition or to dissent from it, | in the latter case he 


pias give up any benefits which may have been provided for him by 
the will, 


168. The interest so relinquished shall devolve as if it bad not 
_ Devolution of interest re- been disposed of by the will in favour of the 
linquished by owner. legatee, subject, nevertheless, to the charge 
of making good to the disappointed legatee the amount or value of the 
gift attempted to be given to him by the will. 


169. This rule will apply whether the testator does or does not 
Testator’s belief astohis believe that which he professes to dispose of 
ownership immaterial. by his will to be his own. 


Illustrations. 


_ ,{@.) The farm of Sultinpur was the property of O. A bequeathed it to B 
giving a legacy of 1,000 rupees toC. Chas elected to retain his faci of Sultén- 
per, which is worth 800 rupees. C forfeits his legacy of 1,000 rupees, of which 

rupees goee to B, and the remaining 200 rupees falls into the residuary bequest, 
or devolves according to the rules of intestate succension, as the case may be. 

(5.) A bequeathe an estate to B in case B’s elder brother fahe is married 
and has children) shall leave no issue living at his death. A also bequeaths to C 
Jewel, which belongs to B. B mast elect to give up the jewel, or to lose the estate. 





_ © This Pert applice to the wills of Hindus, &c., in the Lower Provinces : in the 
towns of Madras Bombay.—Act TXL. of 1970. - - 
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E te A bequeatha to B 1,000 rupees, aad to C an estate whith will, under a 
pttoent belo to B if big elder_brot hab ig married and hae children) shall 
ey no issue living at his death. B must elect to’ give up the estate, or to lose 
legacy. : 
° (d.) M a person of the age of 18, domiciled in British India, but Saidigre, he 
operty in England, to which C is hetr-at-law, bequeaths.a legacy to C, and, subject 
Preteto, devises and bequeathe to B “all his property, whatsoever and wheresoever,” 
and dies under 21. The real property in Eagland does not pass by the wil. C may 
claim his legacy without giving up the real property in England. 
Bequest for man’s benefit 170, A bequest for a man’s benefit is, for 
how regarded for purpose the purpose of election, the same thing aaa 
of election. bequest made to himself. 


Illustration. 


The farm of Sultd4npur Khurd being the porery of B, A bequeathed it to G, 
and bequeathed another farm, called Sulténpur Buzurg, to his own executors, with 
a direction that it should be sold, and the proceeds applied in payment of B's debts. 
B must elect whether he will abide by the will, or keep his farm of Sultanpur Khard 
in opposition to it. 

+ Person deriving benefit 171. A person taking no benefit directly 
indirectly not put to cleo. under the will, but deriving a benefit under it 
tion, indirectly, is not put to his election. 


Titustration, 


Tho lands of Sulténpur are settled upon C for life, and, after his death, upon D 
his only child. A bequeaths the lands of Sultanpur to B, and 1,000 rupees to CO. G 
dies intestate, shortly after the testator, and without having made any election. D 
takes out administration to C, and as administrator elects on behalf of C’s estate to 
¢ake ‘under the will. In that capacity he receives the legacy of 1,000 rupeés, and 
accounts to B for the rents of the lande*of Sult4npur which accrued after the death 
of the testator, and before the death of C. In his individual character he retains 
the-lands of Sulténpur in opposition to the will. 


taking in indivi | 172, A person who, in his individual capa- 
dual ospacity "ander il city, takes a benefit under the will, may, in 
er character elect another character, elect to take in opposition to 
oo take ta sd aecae the will. 
| Illustration. 
The estate of Sultinpar is settled upon A for life, and after his death upon B, 
A leaves the estate of Suiténpur to D, and 2,000 nrpees to B, and 1,000 ru to 
©, who is B's only child. B dies intestate, shortly after the testator, without having 
mede an election. C takes out administration to B, and as administrator elects to 
pepe estate of"Sultdnpur in opposition to the will, and to relinquish the legacy of 
2,000 rupees. C may do this, and yet claim his legacy of 1,000 rupees undet the will, 
Exception to the six last rulese.— Where a particular gift is exprese- 
ed in the will to be in lieu of something belonging to the legatee, which 
ig alec in. terms disposed of by the will, if the legatee claims that thing, 
he must relinquish the particular gift, but he is not bound te rélingai 
any other benefit given to him by the will, : 
. Itlustration. 
Under A's marriage-settlement his wife is entitled, if she gurvives him, to the 
enjoyment of the estate of Sultdnpur during her ee im, : 
A by his will bequeaths to his wife an annuity of 2002. during her life, in tien 
of her interest in the estate of Soitéapur, which estate he bequeaths to his son. He 


also gives his wife « legacy of 1,000/. The widow elects to take what she is entitled 
pry aaaieaaiame is bound to relinquish the annuity, but not the 
$ 
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173. Acteptance of a benefit given by the will constitutes an 
When asceptance of be. election by the legatee to take under the will, 
nefit given by will conati- if he has knowledge of his right to elect, and 
oe election to take under of those circumstances which would influence 
ne the judgment of & reasonable man in making 
an election, or if he waives inquiry into the circumstances. 
Illustrations. 

(a.) A is owner of an estate called Sulténpur Khurd, and has a life-interest in 
another estate called Sulténpur Buzurg, to which, upon his death, his son B will be 
absolutely entitled. The will of A gives tho estate of Sult4npur Khurd to B, and 
the estate of Sult4npur Buzurg to C. B, in ignorance of his own right to the estate 
of Sulténpur Buzurg, allows C to take possession of it, and enters into possession 
- the estate of Sult4apur Khurd. B has not confirmed the bequest of Sultanpur 

uzurg to C. . 
.  (b.) B, the eldest son of A, is the possessor of an cstate called Sult4npur. A 
bequeaths Sultanpur to C, and to B the residue of A’s peppery B, having been in- 
formed by A’s executors that the residue will amount to 5,000: rupees, allows C to 
take possession of Sult4npur. He afterwards discovers that the residue does not 
amount to more than 500 rupees. B has not confirmed the bequest of the estate of 
Sultdnpur to C. 
174. Such knowledge or waiver of inquiry shall, in the absence of 
Presumption arising from evidence to the contrary, be presumed if the 
enjoyment by legatee for legatee has enjoyed for two years the benefits 
two years. provided for him by the will without doing any 
act to express dissent, 
175. Such knowledge or waiver of inquiry may be inferred from 
Confirmation of bequest auy act of the legatee which renders it impos- 
by act of legates. sible to place the persons interested in the sub- 
ject-matter of the bequest in the same condition as if such act had not 
been done. 
Illustration. 


A bequeaths to B an estate to which C is entitled, and to C a coal-mine. O 
takes possession of the mine, and exhausts it. He has thereby confirmed the bequest 
of the estate to B. 

“176. If the legatee shall not, within one year after the death of the 

When testator’s repre. testator, signify to the testator’s representatives 
seutatives may call apon his intention to confirm or to dissent from the 
legatee to elect, will,.the representatives shall, upon the expira- 

tion of that period, require him to make his election; , 
and if fe does ‘not sea ed with such requisition within a reason- 
; able time after he has received it, he shall be 

Effect of non-compliance. deemed to have elected to confirm the will. 

177. In case of disability the election shall be postponed until the 

Postponement of election disability ceases, or until the election shall be 
in case of disability. made by some competent authority. 


PART XXVIII.* 
Or Girrs In CoNTEMPLATION oF DEATH. 
transferable by 178, A man may dispose, by gift made 


gift made in contemplation in contemplation of death, of any mnioveable 
of death. property which he could dispose of by will. : 


© This Part does not apply to Hindus. —Act XXI, of 1870, .. 
M, 14 
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A gift is said to be made in contemplation of death where a man 
When gift said tobe made Who is ill, and expects to die shortly of his ill- 
in contemplation of death. ness, delivers to another the possession of any 
moveable property to keep as a gift in case the donor shall die of that 
ill 


Such gift resumable. Such a gift may be resumed by the giver. 
It does not take effect if he recovers from the illness during which 
When it fails. it was made; nor if he survives the person to 
whom it was made, 
Itlustrations. 


(a.) A, being ill, and in expectation of death, delivers to B, to be retained by 
him in case of A's death— 

a watch : 
a bond granted by Cito A: 
a bank-note : 
a penser note of the Government of India endorsed in blank: 
a bill of exchange endorsed in blank : 
certain mortgage-deeds. 

A dies of the illness during which he delivered these articles. 

B is entitled to-— 
the watch : 
the debt secured by C’s bond : 
the bank-note : 
the promissory note of the Government of India : 
the bill of a 
the money secured by the ince taagorceeds: 

(B.) A, being ill, and in expectation of death, delivers to B the key of a trunk, or 
the key of a warehouse in which goods of bulk belonging to A are deposited, with the 
intention of giving him the control over the contents of the trunk, or over the de- 
posited goods, and desires him to keep them in case of A’s death. A dies of the ill- 
ness during which he delivered these articles. B is entitled to the trunk and its con- 
tents, or to A’s goods of bulk in the warehouse. 

¢.) A, being ill, and in expectation of death, puts aside certain articles in separate 
parcels, and marks upon the parcels respectively the names of Band C. The parcels 
are not delivered during the life of A. A dies of the illness during whioh he set aside 
the parcels. 5 and C are not entitled to the contents of the parcels. 





PART XXIX. 
Or Grant or Prosate ap Lerrers oF ADMINISTRATION, 


179. The executor be aie yarn = ie — may be, of a 
Character and property deceased person, is his legal representative for 
of executor or administra all purposes, and all the property*® of the de- 
tor as such. ceased person vests in him as such.t 
180. When a will has been. Broved and se penne - a sah os 
indatration with competent jurisdiction, situa yond the 
siesesk of authenticated limits of the province, whether in the British 
copy of will proved abroad. dominions, or in a foreign country, and a pro- 





@ Thie doses not inélade property vested in the decensed as executor or administre- 
for under Act X. of 1865.—122 Beng. 426, <29. 

4 This section and sections 180—189 (both inclusive), apply to the wills of Hindus, 
&o., in the LowerFrovinces and in the towns of Madras and Gombay.—Act XXL of 1870. 
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perly authenticated copy of the will is produced, letters of administra- 
tion. may he granted with a copy of such copy annexed. . | 
‘Probate only to appointed 181. Probate can be granted only to an 
exeoutor. executor appointed by the will. 
Appointment express or 182. The appointment may be express or 
impliod. by necessary implication.® ~ 
Illustrations. 

(a.) A wills that C be his executor if B will not. 5B is appointed executor by 
implication. 

(0.) A gives a peeey to B and several legacies to other persons, among the rest 
to his daughter-in-lawt C, and adds, “‘ but should the within-named C be not living, 
I do constitute and appoint B my whole and sole executrix " C is appointed executrix 
by implication. 

(c.) A appoints several persons executors of his will and codicils, and his nephew 
residuary legatee, and in another codicil are these words : “ I appoint my nephew 
my residuary legatee to discharge all lawful demands against my will and codicils, 
signed of different dates." The nephew is appointed an executor by implication. 

183. Probate cannot be granted to any person who is a minor or 
Persous towhom probate 18 of unsound mind, nor to a married woman 
cannot be granted. without the previous consent of her husband. 


Grant of probate to sever- 184. When several executors are appoint- 
alexecutors simultaneously ed, probate may be granted to them all simul- 
or at different times. taneously or at diffierent times. 

Illustration. 

A is an executor of B's will by express nd patti and C an executor of it by 
implication. Probate may be granted to A and C at the same time, or to A firet and 
then to C, or to C first and then to A. 

185. If a codicil be discovered after the grant of probate, a 

Separate probate of codi. Separate probate of that codicil may be grant- 
cil discovered after grant ed to the executor, if it in no way repeals the 
of probate. appolatment of executors made by the will. 

Af different executors are appvinted by the codicil, the probate 

Procedure when different of the will must be revoked, and a new pro- 
executors appointed by bate granted of the will and the codicil to- 
codicil. gether. 


186, When probate has been granted to several executors, and one 

Accrual of representation of them dies, the entire representation of the 

to surviving executor. testator accrues to the surviving executor or 
executors, 


187. No right as executor or legatee can be established in any 
Rightasexeoutororlega. Court of Justice, unless a Court of competent 
tee when established. jurisdiction within the province shall have 
granted probate of the will under which the right is claimed, or shall 
have granted letters of administration under the one hundred and 
eightieth section, 


188. Probate of a will when granted establishes the will from the 
Effect of probate. death of the testator, and readers valid all in- 
termediate acts of the executor as such. | 


® 7 Bom., A. 0. J., 64; 7 Bong. 568. ¢ Sees, 6, Act XXI., 1870, 
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To whom administration 189. Letters of administration cannot . be 
may not be granted. granted to any person who id a minor or is of 
unsound mind ; 
nor to a married woman without the previous consent of her. 
husband. 


190. No right to any part of the property of a person who has died 

Right to intestute’s pro. Intestate can be established in any Court of 

perty when established. Justice, unless letters of administration have 
first been granted by a Court of competent jurisdiction. 


191. Letters of administration entitle the administrator to all 

Effect of lettera of admi. rights belonging to the intestate as effectually as 

nistration, ' if the administration had been granted at the 
moment after his death.* 


192, Letters of administration do not render valid any inter- 
Aots not validated by ad. mediate acts of the administrator tending to the 
ministration, diminution or damage of the intestate’s estate. 
193. When a person appointed an executor has not renounced the 
Grant of administration @xecutorship, letters of administration shall 
where executor has not re- not be granted to any other person until a cita- 
nounced, tion has been issued, calling upon the executor 
to accept or renounce his executorship ; . 
except that, when one or more of several executors have proved 
a will, the Court may, on the death of the 
survivor of those who have proved, grant letters 
of admiuvistration without citing those who have not proved. 


194. The renunciation may be made orally in the presence of the 
Form and offect of re. Judge, or by a writing signed by the person 
punciation of exccatorship. renouncing, and, when made, shall preclude him 
from sid thereafter applying for probate of the will appointing him 
executor, 


Exception, 


195, If the executor renounce, or fail to accept, the executorship 
Procedure where executor Within the time limited for the acceptance or 
renonnoes or fails to acoopt refusal thereof, the will may be proved, and let- 
within time limited, ters of administration with a copy of the will 
annexed may be granted to the persou who would be entitled to adminis- 
tration in case of intestacy. : 
Grant of administration 196. When the deceased has made a will, 


to universal or residuar ; 
legates. 7 but has not appointed an execator ; or 


when he has appointed an executor who is legally incapable, or 
refuses to act, or has died before the testator, or before he has proved 
the will. or 

when the executor dies after having proved the will, but before he 
has administered all the estate of the deceased ; + 





* This seotion and sections 192-~-199 (both inclusive ly to the wills of Hinda 
&o., in the Lower Provinces and in the reaulape Madras bel ; mbay.—Act XXL. of 1870. 

+ Bees, 6, Act XX1., 1870. 

P42 Bong. 423, 427, 
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an universal or a residuary legatee may be admitted to prove the 
will, and letters of administration with the will annexed ag Gog granted 
to him of the whole estate, or of so much thereof as may unadmi- 
istered. 
197, When a residuary legatee who has a beneficial interest sur- 
Right to administration Vives the testator, but dies before the estate 
of representative of de- haa been fully administered, his representative 
ceased residuary legatee. fing the same right to administration with the 
will annexed as such residuary legatee. 
198. When there is no executor, and no residuary legatee or repre- 
Grant of administration Seutative of a residuary legatee, or he declines 
where no execntor, nor re- or is incapable to act, or cannot be found, the 
siduary legatee, nor repre- person or persons who would be entitled to the 
sentative of auch legates. © administration of the estate of the deceased if 
he had died intestate,* or any other legatee having a beneficial interest, 
or a creditor, may be admitted to prove the will, and letters of adminis- 
tration may be granted to him or them accordingly. 


199. Letters of administration with the will annexed shall not be 
Citation before grant of granted to any legatee other than an universal 
administration to legatee ot a residuary legatee, until a citation bas been 
other than universal or re- jgssued and published in the manner hereinafter 
eiduary. mentioned, calling on the next-of-kin to accept 
or refuse letters of administration. 
200. When the deceased has died intestate, those who are con- 
Order in which connec. nected with him either by marriage or by 
tiona entitled to adminis- consanguinity are entitled to obtain letters of 
ter. administration of his estate and effects in the 
order and according to the rules hereinafter stated. 
201. If the deceased has left a widow, administration shall be 


Administration to widow granted to the widow, unless the Court shall 
unless Court see cause to see cause to exclude her, either on the ground 


exelude her. of some personal disqualification, or because 
she has no interest in the estate of the deceased. 
Illustrations. 


(a.) The widow is a lunatic, or has committed adultery, or has been barred by 
her marriage-settlement tf all interest in her husband’s estate ; there is cause for 
excluding her from the administration. 

(b.) The widow has married again since the decease of her husband ; this is not 
good cause for her exclusion. : 

202. If the Judge think proper, he may associate any person or 

Association with widow persons with the widow in the administration, 

in administration. who would be entitled solely to the administra- 
tion if there were no widow, 


208. If there be no widow, or if the Court see cause to exclude the 
Administration where no widow, it shall commit the administration to 
widow, or widow excluded. the person or persons who would be beneficially 
entitled to the estate according to the rules for the distribution of an 
intestate’s estate : a 


#* Bee s. 6, Act XXI., 1870, | 
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provided that, when the mother of: the deceased shall be one of the 
class of persons so entitled, she shall be solely 


Proviso, entitled to administration. 
Title of kindred to ad- 204, Those who stand in equal degree of 
ministration, kindred to the deceased are equally entitled to 
administration.* 
| Right of widower to ad. 205, The husband, surviving his wife, has 


ministration of wife’s es- the same right of administration of her estate 


as the widow has in respect of the estate of her 
husband, 


206. When there is no person connected with the deceased by 

Grant of administration Marriage or consanguinity who is entitled to 

to creditor. letters of administration, and willing to act, 
they may be granted to a creditor. 


207. Where the deceased has left property in British India, letters 
Administration where Of administration must be granted according to 
roperty left in British the foregoing rules, although he may have been 
ndia, a domiciled inhabitant of a country in which 
the law relating to testate and intestate succession differs from the law 
of British India, 





PART XXX.+ 
Or LIMITED GRANTS, 
(a.) Grants limited in Duration, 


208. When the will has been lost or mislaid since the testator’s 
Probate of copy or draft death, or has been destroyed by wrong or ac- 
of lost will. cident, and not by any act of the testator, and 
a copy or the draft of the will has been preserved, probate may be 
granted of such copy or draft, limited until the original or a properly 
authenticated copy of it be produced. 


209. When the will has been lost or destroyed, and no copy has 

Probate of contents of been made, nor the draft preserved, probate may 

loat or destroyed will. be granted of its contents, if they can be-estab- 
lished by evidence. 


210, When the will is in the possession of a person residing out’ 
Probate of copy where Of the province in which application for pro- 
original exists. te is made, who has refused or neglected to 
deliver it up, but a copy has been transmitted to the executor, and it 
is necessary for the interests of the estate that probate should be 
granted without waitiog for the arrival of the original, probate may be 
grauted of the copy so transmitted, limited until the will or an au- 
thenticated copy of it be produced. 


senate ate neeeattnaenee enerarereennnmmeemnataere eet rn te ae erent ate a OS Tn ed) 
+ 1 Beng., Short Notes of Cases, ILI. : 

+ So muoh of this Part as relates to granta of probate and letters of administration 
with the will aunexzed applies ‘to wills of Hindus, 40, in the Lower Provinces and in the 
towus of Madras and Bombay,—Act XXI. of 1870. 
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- $11, Where no will of the deceased is forthcoming, but there is 

Administration until wit reason to believe that there is a will in 
produced. existence, letters of administration may be 
granted, limited until the will, or an authenticated copy of it, be pro- 
duced. 


(b.) Grants for the Use and Benefit of others having Right. 


212, When any executor is absent from the province in which 
Administration, with will application is made, and there is no executor 
annexed, to attorney of ab- within the province willing to act, letters of 
sent executor. administration, with the will annexed, may be 
granted to the attorney® of the absent executor, for the use and benefit 
of his principal, limited until he shall obtain probate or letters of 
administration granted to himself. 


213. When any person to cane peetk dade rg negaetarsle’ 

: ene tion with the will annexed might be granted, 
Psion gporprtstoaiye he is absent from the province, ieee Sof ad- 
sent person, who, if pre- ministration with the will annexed may be 
sent, would be entitled to ranted to his attorney,* limited as above- 
eae: mentioned. 

214, When a person entitled to administration in case of intestacy 

Administration to attor. i8 absent from the province, and no person 
ney of absent person enti. equally entitled is willing to act, letters of 
titled to administer in case gdministration may be granted to the attorney 
of intestacy. of aa absent pérson, limited as before men- 

tioned. 

215. When a minor is sole executor or sole residuary legatee, 
Administration during !etters of administration, with the will an- 
minority of sole executor nexed, may be grauted to the legal guardian 
or residuary legatee. of such minor, or to such other person as the 
Court shall think fit, until the minor shall have completed the age of 
eighteen years, at which period, and not before, probate of the will 
shall be granted to him. 

216. When there are two or more minor executors and no exe- 

Administration daring CUtor who has attained majority, or two or 
minority of several exe- more residuary legatees and no residuary legatee 
cntors or residuary lega- who has attained majority, the grant sball be 
= limited until one of them shall have completed 

the age of eighteen years, 

217. If a sole executor, or a sole universal or residuary legatee, 

Administration for use OF a person who would be solely entitled to 
and benefit of Innatic jus the estate of the intestate according to the 
habena. rule for the distribution of intestates’ estates, 
be a lanatic, letters of administration, with or without the will annexed, 
na the case may be, shall be granted to the person to whom the care of 
bis estate has been committed by competent authority, or, if there be no 
such pergon, to such other person as the Court may think fit to appoint, 
for a use and benefit of the lunatic until be shall become of sound 
mind, 


* The attorney must be within the jurisdiction of the Court.—4 Beng. App, 49, 
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218, Pending any suit touching the ‘validity of the will of a 
Administration pendente deceased person, or for obtaining or revoking 
lite, any probate or any grant of letters of ad- 
ministration, the Court may appoint an administrator of the estate 
of such deceased person, who shall have all the rights and powers of 
a general administrator, other than the right of distributing such estate, 
aud every such administrator shall be subject to the immediate control 
of the Court, and shall act under its direction. 


(c.) For Special Purposes. 


919. If an executor be appointed for any limited purpose specified 
Provate limited to pur- in the will, the probate shall be limited to that 
pose specified in will. purpose, and if he should appoint an attorney to 
take administration on his behalf, the letters of administration with the 
will annexed shall accordingly be limited. 


220. If an executor appoiuted generally give an authority to an 
Administration with will @ttorney to prove a will on his behalf, and the 
annexed limited to partica- authority is limited to a particular purpose, 
lar purpose, the letters of administration with the will an- 
nexed shall be limited accordingly. . 

221. Where a person dies leaving property of which he was the 
Administration limited 80le or surviving trustee, or in which he had 
to property in which person no beneficial interest on his own accotnt, 
has beneficial interest. and leaves no general representative, or one 
who is unable or unwilling ge as such, letters of administration, 
limited to such property, may be granted to the person beneficially in- 
terested in the property, or to some other person on his behalf. : 


222, When it is necessary that the representative of a person de- 
Administration limitedto ceased be made a party to a pending suit, and 
puit. the executor or person entitled to administra- 
tion is unable or unwilling to act, letters of administration may be 
granted to the nominee of a party in such suit, limited for the purpose 
of representing the deceased iu the said suit, or in any other cause or 
suit which may be commenced in the same or in any other Court be- 
tween the parties, or any other parties, touching the matters at issue in 
the said cause or suit, and until a final decree shall be made therein, 
aud carried into complete execution. ark 
223. If, at the expiration of twelve months from the date of any 
Administration limited tp Probate or letters of administration, the execu- 
purpose of becoming party tor or administrator to whom the same has 
tosuit to bebrought against been granted is absent from the province with- 
administrator. in which the Court that has granted the pro- 
pate or letters of administration is situate, it shall be lawful for such 
‘Court to grant, to any person whom it may think fit, letters of adminis- 
tration, limited to the purpose of becoming and being made a party toa 
suit to be brought against the executor or administrator, and carrying 
the decree which may be made therein into effect, ) 
224 In any case in which it may appear necessary for preserving 
Administration limited to the property of a deceased person, the Court 
collection and preservation within whose district any of the property is 
of deceased's property, Bituate may grant, to any person whom such 
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Hourt may think fit, letters of administration limited to the collection 
aud preservation of the property of the decoased, and giving discharges 
for debts due to his estate, subject to the directions of the ourt. 


226. When a pereon tes died intestate, or desving ie of which 
, ‘ace, there is no executer willing and competent to 
Pilger guictatc per oray oad act, or where the executor shall, at the time of 
‘one who ander ordinary cir- the death ai such person, be Seapine of i 
cumstances wou ea- province, and it shall appear to the Court to be 
ici sls aaah peceasars or eoatenione to appoint some person 
to administer the estate or any part thereof, other than the person who, 
muder ordinary circumstances, would be entitled to a graut of adminis- 
tration, it shall be lawful for the Judge, in his discretion, having regard 
to consanguinity, amount of interest, the safety of the estate, and pro- 
vability that it will be properly administered, to appoint such person 
as he shall think fit to be admiuaistrator, 
and in every such case letters of administration may be limited or 


wot as the Judge shall think fit. 


(d.) Grants with Exception. 


226, Whenever the nature of the case requires that an exception 
Probate or administration be made, probate of a will, or letters of admi- 
with will annexed, subject nistration with the will aunexed, shall be grant- 
te exception. ed subject to such exception, | 


227. Whenever the nature of the case requires that an exception 
" Administration with ex- be made, letters of aiministration shall be 
smeption. granted subject to such exception, 


(e) Granis of the Rest. 


228. Whenever a grant, with exception of probate or letters of ad- 
Probate oradministration ministration, with or without the will annexed, 
of reat. has been made, the person entitled to probate 
or administration of the remainder of the deceased’s estate may take a 
t of probate or letters of administration, as the case may be, of the 
rest of the deceased's estate. 


(f.) Granis of Effects unadministered, 


229. If the executor to whom probate has been granted have died 

Grant of effects unadmi- leaving a part of the testator’s estate unadmi- 

nistered. nistered, a new representative may* be appoint- 
ed for the purpose of administering such part of the estate, 


230. In granting letters of administration of an estate not fully 
Rules as to grante of Sdministered, the Court shall be guided by the 
effects anadministered. same rules as apply to origiual grants, and shall 
grant letters of administration to those persons only to whom original 
grants might have been made.t | 





@ 12 Beng. 428, ¢ 12 Bong. 426: see Act XXI. of 1870, 5 & 
M14 
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231. When a omar are : has eats effuxion: of time, op 

_ t appening of the eveut or contingency 

oni eaiinigeention when Ton which. it was limited, and theap is.stiil soma 

ati] sorae part of eatate un- rt of the deceased’s estate unadministered, 

dAthintiotered. Fetters of administration shall’ be granted to 
those persons to whom original grants might have been made,* 


(g.) Alteration in Grants, 


282. Errors in names and descriptions, or in setting forth the time 
terroremiay berecti- and: place of the deceased’s death, or the pur- 
fled. by Goarts pose in a limited grant, may be rectified by the 
Gourt, and the grant of probate or letters of administration may. be 
alterell.and amended accordingly. 

283. If, after the grant of letters administration. vie the will 

Proved » annexed, a codicil be discovered, it may be 
diatroey ue aw fot added to the grant on due proof and. identifica. 
administration with willan- tion, and the grant altered and amended accord: 


ingly. 
(2). Revocation. of Guante. 
Reropationier annulment 234. The grant of probate or lettexs.. of 
for just cause. admiuistration may be revoked or annulled foe 
just cause. 
© Jpatwante.” Eaplanation.—Juat cause is— 


let, that the proceedings to obtain the grant were defective in eule: 
stance ; 

2nd, that the grant was obtained frudulently by making a false 
auggeation, or hy concesliag from the Oourt something material ta the 


i 
8rd, that the grant was obtained by means of an untrue allegation 
of a fact essential in point of law to justify the grant, though such al- 
legation was made in iguorauce or inadvertently ; | 
4th, that the grant has become useless and iwoperative through 
circumstances, 


Libustrations. 


ae ‘The Conrt by which the grant was made had no jarisdiction. 
‘The grant was nade without citing parties who ought to have been cited. 
& The will of which probate was obtained was forged or revoked. 
; ) A obtained letters of administration to the estate of Bas his widow, but 
it has —— Secret - she was never married to him. 
¢.) A has taken administration to the estate of B as if he had died intestate, 
bnt : will bas since bean distovered. | 
" '.(f) Sitive probate was granted, o Inter will has been dincovered. 
(g.} Since probate wes granted, a codicil has been discovered, which revokes or 
Ry Te oo. aera pe oon ee hed ted, 
‘. rson om probate'was, or letters of administration were, gran 
has sitesqaaitty beoome of unsound mind. Sia aaa a 
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Or wun Practice IN GRANTING AND BEVOKING PROBATES AND - 
LETTERS OF ADMINISTRATION, 


Jurisdiction of District 238. The District J udge shall pak bie 
Jidge in granting anil re- diction in granting and revoking} probates 
voking probates, and letters of administration in all exses wittin 
his district. | 
2854,} The High Court-may, from time to time, appoint such 
_Power.to eppaint Dele. ‘judicial officers within avy district.as it thinks 
gate of District Judge to fit, to act for the District Judge aa Delegates 
— nop-conteations to grant probate and letters of administration 
: in non-contentious cases, within such local li- 
mits as it may from time to time prescribe: . 
Provided that, io the case of High Courta not established by 
Royal Charter, such appointment be made with the previotts wattction 
bf the Local Government. - 3 
Petsons 80 appointed shall be called “ District Delegates,” 


238. The District Judge shall have the like pewers and authority 
District Judge's powers in relation to the granting ef prokate and 
ea to grant of probate and letters of administration, aud all masters gan-~ 
administration. nected therewith, as axe by law vested in him 
in relation to any eivil apit or proceeding depending in his Qourt. 


237. The District Judge may order any person to produce and 
District Judge may order bring into Ceurt any paper or writing, being 
person to produce testa- or purporting to be testamentaty,; which may be 
tnentary papbrs. shown to be in thé possession or under thé 
control 6f such person ; 
and if it be not shown that any such paper or writing i8 in the 
ssion or under the control of such person, but there is reason to 
Pelieve that be: has the knowledge of aay sush paper or wiper» Ga 
Oourt may direct auch person to attedd for the purpose of being 
examined respecting the same, 
and such persen shall be bound to answer such questions a8 may 
be put to him by the Court, and, if so ordered, to produce aad. bring 
io such ror writing, and.shall be subject to the like punishment 
under the Indian Penal Code, in case of default in not attending, or ip 
wot.auswering such questions, or pot bringing in such paper.er writing, 
as he would hive been subject. to in cage Be had been a party to a suit, 
aod bad made such default, ree 
aad the costs of the proceeding shall be in the discretion of the 





4 Ho much of this Part as selates to grants of probate atid letters of aptitulatration 
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988. The proceedings of the Court of the District Jud in rele 

roveeding tion to the granting of probate and letters o 

Jade's 7 rei . administration shall, except as. bereinafter 

probate and administra. otherwise provided, be regulated so far as the 

i circumstances of the ease will admit by the 
Code of Civil Procedure. 


289, Until probate be pares of the ir & a person 

rot oF an administrator of his estate conati- 

Stee to Tcefers saat tuted, the District Judge within whose juris- 
tection of property. diction any part of the property of the de- 
ceased person is situate is authorized and required to interfere for the 
otection of such property at the instance of any person elaiming to 
be interested therein, and in all other cases where the Judge considers 
that the property incurs any risk of loss or damage; and for that pur- 
pose, if he shall see fit, to appoint an officer to take and keep posses- 
sion of the property. - 
240, Probate of the will or letters of seg tomd as to ne sae 

mi. Of a deceased person may be granted by the 

data os wes aied District J ndee aadek the seal of his Court, if 
by District Judge. it shall appear by a petition verified as here- 
inafter mentioned, of the person applying for the same, that the tes- 
tator or intestate, as the case may be, at the time of his decease, had 
a fixed place of abode, or any property, movedble or immoveable, with- 
in. the jurisdiction of the Judge, 


241, When the Barone is Ls 2 ee Judge Hy a District in 
which the decease no fixed abode at the 
gota is tax ee prenaran time of his death, it shall be in the discretion 
in which deceased had no of the Judge to refuse the application, if in 
fixed abode. his judgment it could be disposed of moré 
justly or conveniently in another district, or, where the application is 
for letters of administration, to grant them absolutely, or limited to the 
property within his own jurisdiction. 
241A.* Probate and letters of administration may, upon applica- 
Probate and letters of ad. tion for that purpose to any District Delegate, 
ministration may begranted be granted by him in any case in which there 
py Delegate is nO contention if it appears by petition (veri- 
fied as hereinafter mentioned) that the testator or intestate, as the case 
may be, at the time of his death, resided within the jurisdiction of such 
Delegate. ; 


242. Probate or letters of administration shall have effect over all 
Conclusiveness of pro. the property and estate, moveable or immove- 
bate or letters of adminis. able, of the deceased, throughout the province 
gration, in which the same is ranted. and shall be con- 
elusive as to the re resentative title against all debtors of the deceased, 
and all persons holding property which belongs to him, and shall afford 
full indemnity to all debtors paying their debts, and all persona deliver- 
ing up such property to the person to whom such probate or letters of 
ministration shall have been granted. 


® See Act VI. of 1881, «. 8, as : 


Acr X.] INDIAN SUCCESSION | ACT:. 147. 


* Provided that probates and letters of administration granted by a: 
Effect of unlimited High Court after the first day of April, 1875, 
bates, &e., granted by High shall, anless otherwise directed by the graut, 
Cour, oy like effect throughout the whole of British 
ndia, | 


242A.* Whenever a grant of probate or letters of administration 

Tranamission of certifi. i8 made by a High Court with such effect as 
cate by High Court grant- last aforesaid, the Registrar, or such other officer 
ing probate, &o., to other as the High Court making the grant appoints 
Courts. in this behalf, shall send to each of the other 
High Courts a certificate to the following effect :-— 

I, A. B., Registrar [or as the case may be) of the High Court of 
Judicature at [or as the case may be], hereby certify that 
on the day of 187 , the High Court of Judicature at 

{or as the case may be) grated probate of the will 
{or letters of administration of the estate} of C. D., late of : 
deceased, to EZ. F., of , and G. Z., of , and 
that such probate [or letters) has (or a effect over all the property 
of the deceased throughout the whole of British India ; 

' and such certificate shall be filed by the High Court receiving the 
same. | 
243. The application for probate or letters of administration, if 

Conclusiveness of appli. Made and verified in the manner hereinafter 
cation for probate or ad- mentioned, shall be conclusive for the purpose 
ministration, if properly of authorizing the grant of probate or adminis- 
made: nod varied tration, and no such grant shall be impeached 
by reason that the testator or intestate had no fixed place of abode, or 
no property within the district at the time of his death, unless by.a 
prosseditig to revoke the graut if obtained by a fraud upon the Court, , 

244. Application for probate shall be made by a petition distinctly 
Petition for probate, written in English or in the language in ordi- 
nary use in proceedings before the Court in 

which the application is made, with the will annexed, and stating 

the time of the testator’s death, 

that the writing annexed is his last will and testament, 

that it was duly executed, aud 

that the petitioner is the executor therein named ; 

and in addition to these particulars, when the application is to the 
District Judge, the petition shall further state that the deceased at the 
time of his death had his fixed place of abode, or had some property, 
moveable or immoveable, situate within the jurisdiction of the Judge ; 

“and when the application is to a District Delegate, the petition 
shall further state that the deceased at the time of his death resided 
Within the jurisdiction of such Delegate.”+ 

- 245, In cases wherein the will is written in any language other 

In what cases translation than English, or than that in ordinary use in 
of will to be annexed to proceedings before the Court, there shall be a 
petiison. translation thereof annexed to the petition by 





© Seo Act XIU of 1875, ¢ Bee Act VE of 3881; » 4 
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a tratislator of the Court, if the language be one for which a temuslator 
Verification of translation 18 appuinted; or if the will be in any other 
by person other then Court- language, theu by any person ocompoteut to 
translator, translate the same, in which case such traue- 
lation shall be verified by that person in the following manner 
“] (A, B.) do declare that I read and perfectly waderstaud the 
language and character of the original, and that the above is a trué aud 
accurate translation thereof.” 
246. Applications for letters of administration shall be made by 
Petition for letters of ad- petition distinctly written as afuresaid, avd 
ministration. _ stating 
the time and place of the deceased’s death, 
the family or other relatives of the deceased, and their respective 
residences, 
the right in which the petitioner claime, 
that the deceased left some property within the jurisdiction of the 
District Judge “or District Delegate,”"* to whom the application ia 
made, and 
‘ — amouut of assets which are likely to come to the petitioner's 
nds ; | 
“and when the application is to a District Delegate, the petitiog 
shall further atate that the deceased, ‘at the time of his death, resided 
withiu the jurisdiction of such Delegate.”+ 


246A. Every person applying toa High Court for probate of a 
Additional statemente in Will or letters of adininistration of an estate, 

petition for probate, &o. intended to have effect throughout British India, 
shail state in his petition, in addition to the matters respectively re- 
quired by section 244 and section 246 of thie Act; that to the best of 
his belief no application has been made to any other High Court for « 
probate of the same will or for letters of administration of the same 
estate, intended to have such effect as last aforesaid ; 

or, where any euch application has been made, the High Court to 
which it was made, the person or persons by whom i¢ was made, aud 
the proceedings (if any) had thereon, 

And the High Qunrt to whiob any application is made under the 
proviso to section 242 of this Act may, if itthink fit, reject the same. 


247, The petition for probate or letters of administration shall, in 
Potition for probate or ail cases, be subscribed by the petitiower and 
wimistiatratton to be signéd his pteader (if any), and shall -be verified by the 
and verified. . etitioner in the following manner or to thé 
‘Hike effect +. | 
“1 (A. B), the petitioner in the above petition, declare that what 
in stuted:thevein true to the best of my information aad belief.” 
248, Where the application is for probate, the petition dial! sled 
Vurificatidh of petition be verified by st least ote of the witnesded-to the 
for pehwaog cnt witness will (whet proourable} in the: manner. or 40: the 
;Ripreta er sudpaetw tee 
3 Hew Ack Kill, of 1875, " - 
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“I (0; BD), ene of the witnesses bo the last will and testament ef the 
testator mentioned: in the above petition, declare that I was present, and 
saw the said testator affix his signature (or mark) thereto (us the oaee ma 
be), (or that the said testator ackuowledged the writing annexed to the 
above petition to be his last will and testament in my presence).” 


_ 949. If any petition or declaration which is hereby required to be 
Punishment for false aver. VeTified shall contain any averment which the 
mont in petition or deolara- person making. the verification knows or believes 
ton, to be false, suoh persop shall. be subject. to 
Sede acoerding te the provisions of the jaw. for the time being in 
roe for. the punishment of giving or fabricating false evidence, 


District Judge may ex- 250, In all cases it shall be lawful for the 
amine petitioner in person, District Judge “or District Delegate,”* if he 
shall think proper, 
. to examine the petitioner in person upon oath or. solemn affirmay 
tion, and ajso 
to require further evidence of the due execution of the will, or the 
right of the petitioner to the letters of ad. 
ministration, as the case may be, aud 


to issue citations calling upon all persons claiming to have any 
\ and issue citations toin. interest in the estate of the deceased to come 
spect proceedings. and see the proceedings before the grant af 
probate or letters of administration. 


Tho citation shall be fixed up in some conspicuous part of the 

a Court-house, and also in the office of the Col 
_ Pabhioagjon of citation, § — jeotor of the District, and otherwise published 
er made known in such manner.as the Judge “or District Delegate’® 
issuing the same may direct. : 


' pyequire farther evidence, 


251.+ Caveats against the grant of probate or administration may 
Caveats against grant of be lodged with the District Judge or a District 
probate or administration. Delegate ; and immediately on any caveat be- 
ing lodged with any District Delegate, he shall send acopy thereof to 
the District Judge, and aig aera on a caveat being entered with 
the District Judge, a copy thereof shall be given to the District Dele 
te, if any, within whose jurisdiction it is alleged the deceased resided 
at the time of his death, and to any other Judge or District Delegate 
to whom it may appear to the District Judge expedient to transmit the 


same. 
252. The caveat shall be to the following 
+ nee oe onrenes effect :— 
“ Let nothing be done iu the matter of the eatate of 4. B., late of 
, deceased, who died on the day of at ; 
without notice to C. D., of oe 





. po Pee quoted have been inserted by Act VI. of 1881, s. 9. 
ssi aaa aes substituted for the one originally enaeted by Aof VI. of 
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Q58, Ne preceeding shall be taken on a petition for probate or letters 

Afer entry of caveat, no Of administration after a caveat against the 

ing taken on peti. gtant thereof has been entered with the Judge 

Moe sot after notice to «or officer”* to whom the application has been 

—ereeee: made “or notice has been given of its entry 

with some other Delegate,*” until after such notice to the person by 
whom the same has been entered as the Court shall think reasonable. 


258A.+ A District Delegate shall not grant probate or letters of 
District Delegate when Administration iu any case in which there is 
not to grant probate or ad- coutention as to the grant, or in which it other- 
saiuistration. wise appears to him that probate or letters of 
adiniuistration ought not to be granted in his Court, 


Explanation.—By “contention” is understood the appearance of 
any one in person, or by his recoguized agent, or by a pleader duly ap- 
pointed to act on his behalf, to oppose the proceeding. 


253B.+ In every case in which there is no contention, but it 
Power to transmit state. sppears to the District Delegate doubtful whe- 
ment to District Judge in ther the probate or letters of adiministratiin 
Goabtfal cases where no gsiiould or should not be granted, or when any 
weer question arises in relation to the graut, or ap- 
Appa for the grant, of any probate or letters of administration, the 
istrict Delegate may, if he thinks proper, transmit a statement of the 
matter in question to the District Judge, who may direct the District 
Delegate to proceed in the matter of the application, according to such 
instructions as to the Judge may seem necessary, or may forbid any 
further proceediag by the District Delegate in relation to the mater of 
Buch application, ne the party applying for the grant in question to 
make application to the Judge. 


2580.+ In every case in which there is contention, or the District 
Delegate is of opinion that the probate or 
Pidpecede apse Moers letters of administration should be refused in 
Delegate thinks probate or his Court, the petition, with any documenta 
letters of administration that may have been filed therewith, shall be 
whoeld be refused im his retummed to the person by whom the applica- 
tion was made, in order that the same may be 
presented to the District Judge ; unless the District Delegate thinks it 
necessary, for the purposes of Justice, to impound the same, which he 
is hereby authorized to do; aud in that case the same shall be sent by 
him to the District Judge. 
264. When it shail appear to the Judge “ or District Delegate ”t 
Grant of probate to be that probate of a will should be granted, he 
under seal of Ovurt. will grant the same under the seal of his Court 
in manuer following :— 





* The words quoted have bean inserted by Act VI. of 1881, s. 6, 
+ Sections 253A, 253B, und 253C, havo been inserted by Act VI. of 1881, & 7 
| Tis words quoted have boon inserted by Act VI. of 1881, s 9. 
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“iT, — | , Judge of the District of : stor edi ap- 
pointed for granting probate er letters of adthi- 
- Boren of nach grgnt. nistration 2 (ae ert the limits of the 
Delegate's juriediction) },* hereby make known that onthe . day 
of , in the year , the last will of , late of | 
» § oopy whereof is hereunto annexed, was proved and registered 

‘before me, and that administration of the property and credits of the 
anid deceased, and in any way concerning his will, was granted to ‘i 
‘the exeoutor in the said will named, he having undertaken to adminis- 
ter the same, and to make a true inventory of the said property and 
cxedits, and to exhibit the same at or before the expiration of a year 


a 


next ensuing, and alao to render a true account thereof.” 


. 258, Aud wherever it shall appear to the District Judge “or Dis- 
firant of letters of admi- trict Delegate’ that letters of administration 
.pistretion te he wader seat to the estate of a person deceased, with or 


of Court, without a copy of the will annexed, should be 
granted, he will grant the same under the seal of his Court in mauner 
following :— ; 

1, , Judge of vie eee of fa [or ween rey ap- 

a inted for granting probate or letters of. admi- 
__ Verte of task geaat, nistration bas pee the limite of the 
Delegaté’s jurisdiction) J,* hereby make known that on the | 
day of | letters of administration (with or without the will 
annexed, aé the case may be), of the property and credits of ==, 
late of ‘| deceased, were granted to , the father (or 


as the case may be) of the deceased, he having undertaken to adminis- 
ter the same, and to make a true inventory of the said property and 
eredits, and to exhibit the same in this Court at or before the expira- 
tion of oné year next ensuing, and also to render a true account thereof.” 


266. Every person to whom avy grant of administration shall be 
| committed shall give a bond to the Judge of 
Administeation-bond. the District Court to enure for the benefit ofthe 
Judge for the time being, with one more surety or sureties, engaging 
for the due collection, getting in, and administering the estate of the de- 
‘ceased, which boad shall be in. such form as the Judge shall, from time 
ha time, by any general or special order direct, 
S57... The Coust may, on application made by petition, and on beie 
Assignment of adminis- satisfied that the engagement of any such bon 
bign-bond. has not been kept, and upon such terme-:as to 
security, or providing that the money receiyed be paid into Conrt, or 
otherwise ag the Court may think fit, assign the same to some peraon, his 
executors or administrators, who shall thereupon be entitled to sue on 
the said bond in his own name as if the same had been originally giyen 
- ‘te him instead of to the Judge of the Court, and shall be entitled to 
#eoever thereon, as trustee for all persons interested, the full amount re- 


coverable in. respect of any breach thereof, 





® The words gules co have been inserted by Act VI. of 1861, s, 8. 
¢t Tho words gq have been inserted by Act VI. of 188), s. 0. 
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258; No probate of a will shall be granted until after the expira- 
Time for graut of probate tion of seven clear days, and no letters of admi- 
and administration. nistration shall be granted until after the ex- 
iration of fourteen clear days from the day of the testator or intestate’s 
eath, 


269. Every District Judge “or District Delegate”* shall file and 
Filing of original wills of iopalbi all original wills of which probate or 
which probate or ndminis- letters of administration with the will annexed 
tration, with will annexed, may be granted by him among the records of 
granted. his Court, until some public registry for wills is 
established ; and the Local Government, shall make regulations for the 
preservation and inspection of the wills so filed as aforesaid, 


960. After any grant of probate or letters of administration, no 
Grantee of probate or ad- other than the person to whom the same shall 
ministration alone to sue, have been granted shall have power to sue of 
&o., antil eame revoked. © prosecute any suit, or otherwise act as represen- 
tative of the deceased, throughout the province in which the same ma 
have been granted, until such probate or letters of administration sha 
have been recalled or revoked. | 


261, In any case before the District Judge in which there is con- 
Procedure in contentious tention,f the proceedings shall take, as nearly 
cases. as may be, the form of a regular suit according 
to the provisions of the Code of Civil Procedure, in which the petitioner 
. for probate or letters of administration, as the-case may be, shall be the 
plaintiff, and the person who may have appeared as aforesaid to oppose 
the grant shall be the defendant. 


362. Where any probate is or letters of administration are revoked, 
Payment to executor or All payment bond fide made to any executor 
administrator before pro- or administrator under such probate or admi- 
bate or administration re- istration before the revocation thereof shall, 
voked. notwithstanding such revocation, be a legal 
basen y te the person making the same ; 
and the executor or administrator who shall have acted under 
of such execator or Dy such revoked probate or administration 
eéministrator to recoup may retain and reimburse himself in respect of 
himeelf. any payments made by him, which the person 
to whom probate or letters of administration shall be afterwards 
granted might have lawfully made. 
968, Every order made by a District Judge by virtue of the powers 
piaPpeels from orders of hereby conferred apes bim shall be subject to 
 Tadge. appeal to the Hig Court under the rules con- 
tained in the Code of Civil Procedure applicable to appeals. | 


* $64. The High Court shall have concurrent jurisdiction with the 
Oonourrent jurisdiction District Judge in the exercise of all the powers 
af High Oogrt. hereby conferred upon the District Judge. 


@ The words quoted hage been inserted b VL of 1881, a. 2 
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, PART XXXil* nn 
Or EXECUTORS OF THEIR OWN WRONG, 


265, A person who intermeddles with the estate of the deceased, 
Executor of his own or does any other act which belongs to the 
wrong. office of executor, while there is no rightful 
executor or administrator in existence, thereby makes himself an execu- 
tor of his own beef 
Exceptions. Yirst.—Intermeddling with the goods of the deceased. 
for the purpose of preserving them, or providing for his funeral or for 
the immediate necessities of his family or property, does not make an 
executor of his own wrong. 

'  §Second—Dealing in the ordinary course of business with goods 
of the deceased received from another, does rot make an executor of 
his own wrong. 

Illustrations. 

(a.) A uses or gives away or sells some of the goods of the deceased, or takes 
them to satisfy his own debt or legacy, or receives payment of the debts of the de- 
ceased. He is an executor of his own wrong. 

(b.) A, having been appointed agent by the deceased in his lifetime to collect his 
debts and sell his goods, continues to do so after he has become aware of hia death. 
He is an executor of his own wrong in respect of acts done after he has become 
aware of the death of the deceased. 

(c.) A sues as executor of the deceased, not being such. THe is an executor of 
his own wrong. 

266. When a person has so acted as to become an executor of his 
Liability of executor of OWn wrong, he is answerable to the rightful 
his own wrong. executor or administrator, or to any creditor or 
legatee of the deceased, to the extent of the assets which may have 
come to his hands, after deducting payments made to the rightful 
executor or administrator, and payments made in due course of ad- 
ministration. 





PART XXXIII.+ 
Or THE POWERS OF AN EXECUTOR OR ADMINISTRATOR, 


267. An executor or administrator has the same power to aue ia 

t of ¢ respect of all causes of action that survive the 

goed ects deasaaad: deceased, and to distrain for all rents due to 

aud rents due at death. him at the time of his death, as the depeased 
had when living. 


268, All demands whatsoever, and all rights to prosecute or defend 

p ; any action or special proceeding, existing in 
tion of soghanah hihiary favour of or against a person at the time of his 
gurvive to and against exe. decease, survive to and against his executérs 


oator or administrator. or administrators; except causes of action for 
. © This Part does not extend to Hindus, Jainas, Sikhs, or Buddhiste.—Act XXI. 
of 1870. 


+ So far as it relates to an executor and an administrator with the will annexed, 
this Part applies to the wills of Hindus, &c., on or after 1st September 1870, in the 
Provinces and in the towns of Madras aud Bombay.—Act X41, of 1870, «, 3, 


ge INDIAN SUCCESSION AGT: £1868. 


defamation, assault as defined ia the Indiag Penal Code, or other per- 
sonal injuries not causing the death of the party; and except also cases 
where, after the death of the party, the relief sought could not be en- 
joyed, or granting it would be nugatory. ey 

| Tilustrations. . 

_ (a) A collision takes place on a railway in consequence of some neglect or dofaalt - 
of the officials, aud s passenger is severely hurt, but not so aa to cause death. Heafter- 
wards dies without having brought any action. The cause of action does not survive. 

_ (b.) A sues for divorce. Adies. The cause of action does not survive to his: 
rbpresentative. 

269. An executor or administrator has power to dispose of the 
Power of executor or ad. property of the deceased, either wholly 
mjnistrator to disposo of orin part, in such manner as he may think 


Lllwstrations. 


(a.) The deceased has made a specific bequest of part of his property. The exe- 
cutor, not having assented to the bequest, sells the gal jeck of it. The sale is valid. 

' (b.) The exeéntor, in the exercixo of his discretion, mortgages a part of the im- 
moveable estnte of the deceased. The mortgage is valid. 


270, If an ‘executor or administrator purchases, either directly 
Purchase by exeoutor or OF indirectly, auy part of the property of the. 
wdminietrator of deceased’s deceased, the sale is voidable at the instance of 
property. a other person interested in the property 
sold. 
271, When there are several executors or administrators, the 
Powers of sevaral orcou. Powers of all may, in the absence of any direc- 
tors or administrators, ex- tion to the contrary, be exercised by any one. 
erdiseable by one, of them who has proved the will or taken out 
administration, 


Tliustrations. 


(a.) One of sevorul executors has power to release a debt due te the deceased. 
(b.) One has power to surrender & lease. 


(c.) One has power to sell the property of the deceased, moveable or im- 
moveable. 


(d.) One has pewor to assent to a legacy. 
(¢.) One has ene to endorse a promissory note payable to the deceased. 


_ (F.) The will appoints A, B, C, and D to be exccutors, and directs that two of 
them shall be a qdoram. No act can be done by a single oxecutor, 


Burvival of powers on 272. Upon the death of one or more o 

th of cue of several exe. several executors or administrators, all the pow- 

outora or adminiatrators. = erg of the office become vested in the survivors 
: or survivor, ; =? 


— 878, The administrator of effects unadministered has, with reapect 


Bowers of administrator to such effects, the same powers as the original 
of efeote unedministered. executor or administrator, : 


| Bowers of administrator  . 274. An administrator. during minority 
Saring minority. has all the powers of an ordinary adminiatrator 


275, When probate or letters of administration have been grante 
_ Powers of married exe. toa married woman, she has all the power 
Gutrix or administratrix, of an ordivary executor or administrator, 


~ 
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e. "| PART XXXIV? i aged 
| (Or tare Dutits or an Exxcuron o2 ADmMinistRator, 
"276. It is the duty Fe an Appr to gelanie the foes: . the 
hin ta oonieed? eceased in 9 manner suitable to his condition, 
. = = feneral. if he has left property sufficient for the heal ss 
* “277. An executor or administrator shall, within six months from, 
et the grant of prebate or letters of administra- 
‘Enventory and acsount. = tion, exhibit in the Court by which the same. 
may have been granted an inventory containing a full and true estimate. 
of all the property in possession, and all the credits, and also all the. 
debts owing by any person or persons to which the executor or admiuis- 
trator is entitled in that character, and shall in like manner, within 
one year from the date aforesaid, exhibit an account of the estate, 
showing the assets that may have come to his hands, and the manner 
in which they have been applied or disposed of. 
277A.F Iv all cases where it is sought to obtain a grant of pro- 
Inventory to include pro. bate or letters of administration intended to 
perty in any part of British have effect throughout the whole of British 
ndia, India, the executor, or the person applying for 
administration after the first day of April, 1875, to the effects of any 
person dying in British India, and leaving property in more than one 
rovince, shall include in the inventory of the effects of the deceased 
is moveable or immoveable property situate in each of the provinces: 
And the value of such property situate in the said provinoes, re~ 
spectively, shall be separately stated in such inventory, and the probate 
or letters of administration shall be chargeable with a fee oorrespond-. 
ing to the entire amount or value of the property affected thereby, 
wheresoever situate within British India. 
278. The executor or administrator shall collect, with reasonable 
Au to property of, and diligence, the property of the deceased, and the 
@obts owing to, deceased. rt that were due to him at the time of his 
eath. 
279. Funeral expenses to a reasonable amount, according to the 
Expenses to be paid be- 4 and quality of the deceased, and death- 
fore all debte. bed charges, including fees for medical attend- 
ance, and board and lodging for one month previous to his death, are to 
be paid before all debts, 
280. The expenses of obtaining probate or letters of administra- 
Expenses to be paid next tion, including the costs incurred for or in re- 
after such expenses. spect of any Judicial proceedings that may be 
necessary for administering the estate, are to be paid next after the 
funeral expenses and death-bed charges, 
. °° 281. Wages due for services rendered to the deceased within three 
_ Wages for certain services onths next preceding his death by any la- 
to be next paid, and then dourer, artizan, or domestic servant, are next to 
ovher debts, be paid, and then the other debts of the 
me Ha He deceased. 


(eerste ceetmeesnanernnenenn eerste es peter cnt pangs tesa tapesnchaanotaseteresi cnn atiacaisencineemiineithe 
. © So far ne it relates to the executor and an administrator with the will atinexed, 
this Part applies to wills made by Hindus, &c., on or after Ist Soptember 1870, in the 
tele of Madras and Bombay.—-Act XXIJ. of 1870, s. 2 
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‘Gave on aforesaid, all 282. Save a8 ‘aforesaid, no creditor is to 
debts to be paid equally -have a right of priority over another, by réason 
and rateably. that his debt is secured by an instrument wader 
| ‘seal, or on any other account, 

But the executor or administrator shall pay all such debts® as Be 
knowst of, including bis own, equally and rateably,} as far ae the assets 
of the deceased will extend. eae Tete ree ee 

* Koelibation Of movoubla . If the domicile of the was 
sects. re payment of not in British Inia, the application of his. 
debts, where domicile not moveable property to the payment of his debte 
soe is to be regulated by the law of the country’ 
} in which he was domiciled, 

Illustration. 


A dies, having his domicile in a country where instruments under seal have 
priority over instruments not under seal, leaving moveable property to the value of 
10,000 rupees, immoveuble property to the value of 5,000 rupees, debts on instru-' 
ments under seal to the amount of 10,000 rupees, and debte on instruments not 
under seal to the same amount, The debts on the instruments under seal are to be 
paid in full out of the moveable estate, and the proceeds of the immoveable estate. 
are to be applied, as far as they will extend, towards the discharge of the debts not 
under seal, Accordingly, one-half of the amount of the debts not under seal is to 
be paid out of the proceeds of the immoveable estate. 


284. No creditor who has received payment of a part of his debt 


, by virtue of the last preceding section shall be 
ito id rt d ° ° e 

Poe 253 pag ivan entitled to share in the proceeds of the im- 
ment into scoount before moveable estate of the deceased unless he 


‘ 


sharing in proceeds of im- brings such : 

payment into account for. the bene-« 
mpOToRuIS property: fit of the other creditors, 

dllustration. 


A dies, having his domicile in a country where instruments under seal have 
ority over instruments not under seal, leaving moveable property to the value of 
000 rupees, and immoveable property to the value of 10,000 rupees, debts on, 
instruments under seal to the amount of 10,000 rupees, and debts on instruments 
not under seal to the same amount. The creditors olding instruments under seal 
receive half of their debts out of the proceeds of the moveable estate. The pro- 
ceeds of the immoveable estate are to be applied ia payment of the debts on instru- 
menta not under seal until one-half of sack debts has been discharged. This will 
leave 5,000 rupees, which are to be distributed rateably umonget all the creditors 
without distinction in proportion to the amount which may romain due to them. 


Debts to be paid before 285. Debts of every description must be 
paid before any legacy. : 

«286. If the estate of the deceased is subject to any contingent 

Exeontor ar administrator eee an ene need or meer apiges! = not 

not bound to pay legecioa bound to pay any legacy without a sufficient 

without indemnity. indemnity to meet the liabilities whenevar they 

may become due, 

287. If the assets, after payment of debta, necessary expenses, aad 

. Abatement of general specitic legacies, are not sufficient to pay all the 

logacicn, eneral legucies in full, the latter shall abate 

or be diminished in equal proportions; 


* 


eee tr eae 0 oe 2 a F 
6,5 actually, not constiruptively.—8 Bomb., 0. GC. J., 20.  ¥e 
¢ 8 Bom., 0.0, 3. 20, ee eee ae a 
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and the executor has no right to pay one legatee in. preference 
Executor not to pay one 0 another, nor to retain any money on account 
Jegates in preference to of a legacy to himself-or to any person for 
another. whom he is a trustee, 


288. Where there id a specific legacy, and the assets are‘sufficient 

Non-abatement of speci. for the payment of debts and necessary expenses, 

fio legacy when asseta eufi- the thing specified must be delivered to the 
cient to pay debts. legatee without any abatement. | 


289, Where there is a demonstrative legacy, and the assets are 
Right under demonstra. Sufficient for the payment of debts and neces- 
tive legacy, when assete sary expenses, the legatee has a preferential 
sufficient to pay debtsand claim for payment of his legacy out of the fund 
me from which the legacy is directed to be paid 
until such fund is exhausted, and if, after the fund is exhausted, part of 
the legacy still remains unpaid, he is entitled to rauk for the remainder 
against the general assets as for a legacy of the amount of such unpaid 

zemainder, 
290. If the assets are not sufficient to answer the debts and the 
- ‘Rateable abatement of specific legacies, an abatement shall be made 
specific legavica, from the latter rateably in proportion to their 

respective amounts. 
Illustration. 


A has bequeathed to B a diamond-ring, valued at 500 rupees, and to C a horse, 
‘valued at 1,000 rupees. It is found necessary to sell all the effects of the testator, 
and his assets, after leas of debts, are only 1,000 rupees. Of this sum rupees 
$33-5-4 are to be paid to B, and rupees 666-10-8 to C. | 

291. For the purpose of abatement, a legacy for life, a sum appro- 

treated asgene- prtiated by the will to produce an annuity, and 

val for purpose of abaje- the value of an annuity when no sum has been 

ment, appropriated to produce it, shall be treated aa 
general legacies, 


PART XXXV.* 
Or THE EXECUTOR’sS ASSENT TO A LEGACY. 


Assont nocessary to com- 292. The assent of the executor is neces- 
Plete logatec’s title. sary to complete a legatee’s title to his legacy. 


Illustrations. 

@:) A by his will bequeaths to B his Government paper, which is in deposit 
swith “the Back of Bengal. The Bank has no authority $6 deliver the secutitics’ nos 
B a right to take possession of them, without the assent of the executor. 

(b.) A by his will has bequeathed to C his house in Calcutta in the tenancy of 

B. Cis not entitled to receive the rents without the assent of the executor. 
293. The assent of the executor to a specific bequest shall be suffi- 
Effect ofexecutor’sassent cient to divest his interest as executor therein, 
‘$0 specific legacy, and to transfer the subject of the bequest to the 


Pert applies de wbnmt &y Hiciua oc. tao: akar lat Seal oeaber 1870, in oy pen 
we wille m indus, on or @ Lower 
Provinces and in the towns of Madre: aud Bombey,—Agt X41, of 1870, a. 2, 
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legatee, unless the nature or the circumstances of the property require 
‘that it shall be transferred in o pasticalar way. — rae 
., Phis asgent may be verbal, and i may be either expreas or implied 
Natare of assent. from the conduct of the executor, | 
Itlustrations, ‘ a 


(2) A horse is bequeathed. The executor requests the legatee to dispose of it. 
‘or a third party proposes to purchase the horse from the executor, and he directs 
him to apply to the Jegatee. Assent to the legacy is implied. - 

(b.) The interest of a fund is directed by the will to be applied for the main- 
tenance of the legatee during his minority. The executor commences so to apply it, 
‘This is an assent to the whole of the bequest. i 
' -(¢,) A bequest is made of a fund to A, and after him to B. The executor pays 
the interest of the fund to A. This is an implied assent to the bequest to B. 

_ (d.) Executors die after paying all the debts of the testator, but before satisfac- 

_tion of specific legacies. Assent to the i ag inay be presumed. 

(e.) A person to whom a specific article has been bequeathed takes ender 
‘of it, and retains it without any objection on the part of the exeoutor. His assent 
may be presumed. 


294 The asscnt of an executor to a legacy may be conditional, and 
if the condition be one which he has a right to 


enforce, aud it is not perfurmed, there is no 
assent, 


Illustrations. 


(a.) A bequeaths to B his lands. of Sult4npur, which at the date of the will, and 
at the death of A, wore subject to a mortgage for 10,000 repees. The executor assents 
to the bequest on condition that B shall, within a limited time, pay the amount due on 
the mortgage at the testator’s death. The amount is not paid. There is no assent. 
(6.) The executor assents to a bequest on condition that the legatee shall pay him 
asumof money. The payment is not made. The assent is nevertheless valid. 


295. When the executor is a legatee, his assent to his own legacy 
‘ Assent of executor to his is necessary to complete his title to it, in the 


' Conditional assent. 


own legacy. same way as it is Hee when the bequest 
is rea person, and his assent may in like manner be express or 
implied. 


Assent shall be implied if in his manner of administering the 
preperty he does any act which is referable to 
his character of legatee, and is not referable to 
his character of executor. 

Iluatration. ; 


_ An exooutor takes the rent of a house, or the interest of Govertiment securities 
bequeathed to him, and applies it to his own use. This is assent. 


Implied assent. 


Effect of executor’s as- 296. The assent of the executor to a legacy 
-__ gives effect to it from the death of the testator. 
IUustrations. 


(a.) A legatee sells his legacy before it is assented to by the executor. The 
executors subsequent assent operates for the benefit of the purchaser, and completes 
his title to the leguoy, 

ib.) A pagices 1,000 rupees to B with intorest from his death. The executor 
‘does not assent to thie legacy until the expiration of a year from A’s ‘death, B is 
centitled to interest from the death of A. 


_ Brecutor when to deliver 297. Ao executor is not bound to pay or 
legacion, deliver any legacy until the expiration of exe 
vear from the testator’s death, eS 
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¢ Illustration. 
A by his will dircots his legacies to be. paid within six montha after his death. 
The exeoutor is not bound to pay them before the expiration of a year. 





PART XXXVI.* 
Or THE PAYMENT AND APPORTIONMENT OF ANNUITIES. 


298, Where an annuity is given by the will, and no time is fixed 
‘ Commencement of an. for its commencement, it shall commence from 
nuity when no time fixed the testator’s death, and the first payment shall 
by will. be made at the expiration of a year next after 

that event. 

299, Where there isa direction that the annuity shall be paid 
‘ When annuity, to be paid quarterly or monthly, the first payment shall 
quarterly or monthly, firat be due at the end of the first quarter or first 
falls due. month, as the case may be, after the testator’s 
death ; and shall, if the executor think fit, be paid when due, but the 
executor shall not be bound to pay it till the end of the year, 


‘ $00. Where there is a ort that ihe mt payment of an an- 
: nuity shall be made within one month or an 
pibcoroeg ong nore avincnt other division of time from the death of the 
directed to be made within testator, or on a day certain, the successive pay- 
given time, oron deycer- ments are to be made on the anniversary of the 
aaa earliest day on which the will authorizes the 
first payment to be made; ; 


Apportionment where an- and if the annuitant should die in the in- 
nuitant dies between times terval between the times of payment, an ap- 
of payment. pheno share of the annuity shall be paid to 

is representative, 


PART XXXVII.* 
Or THE INVESTMENT OF FUNDS TO PROVIDE Fou LEGACIES, 


$01. Where a legacy, not being @ specific legacy, is given for life, 
Investment of sum be- the sum bequeathed shall, at the end of the 
queathed where legacy, not year, be invested in such securities as the High 
bpecific, given for life. Court may, by any general rule to be made, 
from time to time authorize or direct, and the proceeds thereof shall be 
paid to the legatee as the same shall accrue due. 


902, Where a general legacy is given to be paid at a future time, 
: Yuvestnent of general the executor shall invest a sum sufficient to 
bahar to be paid at fatare meet it in securities of the kind mentioned in 
time. the last preceding section. 
The intermediate interest shall form part 
Imtermediate interest. of the residue of the testator’s estate. 





‘  @ So far as it relates to an execntor and an administrator with the will annexed, 
thie Part lies to wills made by Hindus, &c., on or after let 1870, in 
Lowet and in the towns of Madras and Bombay,-—Act of 1870, s, 2, 
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. Where an annuity is gives, and no fund is charged with its 
ccd when no fand payraelit, or appropriated by the will to answ 
charged with, or approprist- it, a Government annuity of the 
‘ed to, annaity. amount shall be purchased; or, 

if no such annuity can be ed ree then a sum sufficient to pro- 
duce the annuity shall be invested for that purpose in such securities as 
the High Court may, by any general rule to be made, from time to time 
authorize or direct. ; 
304. Where a bequest is eee a seal is i baa to 
: le. invest the amount of the legacy, but may trans- 
Pi cise pel povcreet fog fer the whole residue of the estate to the re- 
siduary legatee on his giving sufficient security for the payment of the 
legacy if it shall become due. 

. Where the testator has bequeathed the residue of bis estate to 

Inveatment of residue be. & person for life without any direction to invest 
qneathed for life, withont it in any particular securities, so much thereof 
direction to invest in parti- ag ig not at the time of the téstator’s decease 
oiler securities, invested in such securities as the High Court 
may for the time being regard as good securities shall be converted into 
money and invested in such securities, 

. Where the testator has bequeathed the residue of his estate 

Investment of residue be. 0 & person for life with a direction that it shalf 

wienthed for life, withdirec- be invested in certain specified securities, so 

tion to invest in specified much of the estate as is not at the time of his 
aconnite: death invested in securities of the specified kind 
shall be converted into money and invested in such securities, 


$07. Such conversion and investment as are contempioted by the 
ime and manver of con. two last, preceding sections shall be made at, 
Véraion and investment. such times and in such manner as the executor 
shall in his discretion think fit; 
and until such conversion and investment shall be completed, the 
Interest payable until in. person who would be for the time being enti- 
vestment. tled to the income of the fund when so.invested 
shall receive interest at the rate of four per cent. per annum upon the 
market-value (to be computed as of the date of the testator's death) of 
such part of the fund as shall not yet have been so invested, 


808, Where, by the terms of a bequest, the legatee is entitled to 


: .; the immediate payment or possession of the 
Precedure wh ; : ; 
éntitled to immediate pay. money or thing bequeathed, bat is a minor, and 


ment 7 posseesins ot te there is no direction in the will to pay it to any 
no di on 7 | ne 
—; ra on his betaig. Person on his behalf, the exeeutor or adminis- 


trator shall pay or deliver the same inte the 

Court of the District Judge, by whom “or by whese District Deles 

gate,"* the probate was, or letters of administration with the will an- 

nexed were, granted, to the account of the legatee, unless the legatee 
be a ward of the Court of Wards ; ’ 

and if the legatee be a ward of the Court of Wards, the legacy 

shall be paid into that Court to his account, and such payment into the 





© The words quoted bave been inserted by Act ¥I, of 1982, #8; 
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Qourtof the District Judge, or into the Court of Warde, as ti case 
may be, ehall be a sufficient discharge for the money so peid; - 
gad such money, when paid in, shall be invested in the purchase of 
Goverament securities, which, with the interest thereon, shall be trans, 
ferred or paid to the person entitled thereto, or otherwise applied for his 
a as the Judge or the Court of Wards, as the case may be, may 
irect, : 





PART XXXVIII.* 
Or roe PrRocEDURE AND INTEREST OF LEGACIES. 


Legatec’a tit ro 309. The legatee of a specific legacy is en- 
duce of specific satel titled to the exe eolic: teract if acy, from 
the testator’s death. -_ 
Exception.—A specific bequest, contingent in its terms, does not 
comprise the produce of the legacy between the death of the testator and 
the vesting of the legacy. 
The clear produce of it forms part of the residue of the testator’s 


estate. 
Illustrations, . 

(a.) A bequeaths his flock of sheep to B. Between the death of A and delivery 
by his executor tho sheep are shorn, or some of the ewes produce lambs. he wool an 
lambs are the property of B. 

4b.) A bequeaths his Government sevurities to B, but postpones the delivery of 
them till the death of C. The interest which falls due between the death of A and 
the death of C belongs to B, aud must, unless he is a minor, be paid to him as it is 


received. 

(c.) The testator bequeaths all his four per cent. Government promissory notes to 
A when he shall complete the age of 18. A, if ho complete that age, is entitled to 
receive the notes, but the interest which accrues in respect of them, Stwsen the testa- 
tor’s death and A’s completing 18, forms part of the residue. 


310. The legatee under a general rosiduary bequest is entitled to 
Residuary legatee’s title the produce of the residuary fund from the 
toproduceofresiduaryfund. testator’s death. 

Lxception.—A general residuary bequest contingent in its terms 
does not comprise the income which may accrue upon the fund be- 
queathed between the death of the testator and the vesting of tho legacy. 
Such income gves as undisposed of, 


Jilustrations, 


(a) The testator baqueaths the residue of his proporty to A, a minor, to be paid 
te him when he shall complete the age of 18. The income from the testator’s death 


war to A. 

(4.) The testator bequeaths the residue of his property to A, when he shall com- 
neat are age of 18. A, if he complete that age, is entitled to receive the residue. 
he income which has acorued in respect of it since the testator’s death gocs as wn- 
disposed of. : 
Interest when no time 811, Where no time bas been fixed for the. 
— forpaymentofgeneral payment of a general legacy, interest begins to 
eEMey- run from the expiration of oue year from the 

testator’s death. ee 
© Se far as it rolates to.an executor and an administrater with the will aunexed, 


thie Part applies to wills made by Hindns, &o., on or after lat September 1870, in’ thd 
Lower P and in the towns of Madras and Bombay.—Act XXL of 1670, 2.3, — 
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os Be ¢;—(1.} Where the legacy is. bequeathed in. satisfaction” 
of a debt, interest rans from the death of the testator, ~~ 4 
. (2%) Where the testator was « parent or a more remote ancestor of 
the legatee, or has put bimself in the place of a parent of the legatee; 
the | shall bear interest from the death of the testator. | 

(B) Where ® sum is bequeathed to a minor with a direction to pay 
for his maintenance out of it, interest is payable from the death of the 
testator. ' 

$12, Where a time has been fixed for the payment of a general 
legacy, interest begins to run from the time s0 

Interest when time fixed. 6.4 

The interest up to such time forms part of the residue of the tes- 
tator’s estate. 

Exception.—W here the testator was a parent or @ more remote 
ancestor of the legatee, or has put himself in the place of a parent of 
the legatee, and the legatee is a minor, the legacy shall bear interest’ 
from the death of the testator, unless a specific sum is given by the will 


for maintenance. ade ant ; oe 
. The rate of interest sha ur per 
Hate of interest. '  eent, per annum, 


_ $14. No interest is payable on the arrears of an annuity within the 

No interest on arrears of first year from the death of the testator, al- 
annuity within first year though a period earlier than the expiration of 
after v's death. that year may have been fixed by the will for 
making the first payment of the anouity. 


315. Where a sum of money is directed to be invested to produce 
Interest on sum to bein. an annuity, interest is payable on it from the 
veated to produce annuity. death of the testator. 


PART XXXIX.* 
Or tHe REFUNDING OF LEGACIES, 


_ $16, When an executor has paid a legacy under the order of 9 

Refund of legacy paid Judge, he is entitled to call upon the legatee to 
under Jadge’s orders. refund, in the event of the assets proving in- 
aufficient to pay all the legacies. 


$17, When an executor has voluntarily paid a legacy, he cannot 
No refund if paid volun. call upon a legatee to refund, in the event of the: 
tarily. assets proving insufficient to pay all the legacies, 


$18. When the time prescribed by the will for the performance of 
‘Refund when legney be. 2 condition has elapsed without the condition 
comes due on performance having been performed, and the executor has: 
of condition within farther theroupon, without fraud, distributed the assets ; 
“ary allowed under ecotion in guch case, if further time has been allowed, 
under the one hundred and twenty-fourth sec- 

tion, for the performance of the condition, and the condition has been 
® Go far as it relates to an oxeoutor and an administrator with the will annexed, this 


Part applica to wills made by Hindus, &0., on or after lat September 1870, in the Lower 
Provinces aud in the towns of Madrae and Bombay.—-Act XXI, of 1870, s. 9. 


ALT -2.] WaDidn wu. awl AG ago. 


Rage secordingly, the legacy cannot be claimed from the executor, 
t those to whom he has paid it are liable to refund the amount, _ 
$19, When the executor has paid away the assets in legacies, 
When each com. and he is afterwards obliged to discharge a debt 
peliable to refund in pro- of which he bad no previous notice, he is ex- 
portion. titled to call upon each legatee to refund ia: 
proportion. ; 
$20, Where an executor or administrator has given such notices 
. as would have been given by the High Court 
Distribation of amet, = in, an administration-suit for creditors and others 
to send in to him their claims against the estate of the deceased, he 
shall, at the expiration of the time therein named for sending in clainas, 
be at liberty to distribute the assets, or any part thereof, in dischar 
of such lawful claims as he knows of, and shall not be liable for the 
assets so distributed to any person of whose claim he shall not have 
had notice at the time of such distribution ; 
but nothing herein contained shall prejudice the right of any cre- 
Creditor may follow as- itor or claimant to follow the assets, or any part 
thereof, in the hands of the persons who may 
have received the same respectively. 
$21, A creditor who has not received or hei of his debt may* 
Within what period ore. call upon a legatee who has received payment 
ditor may call upon legates of his legacy to refund, whether the assets of 
to ; the testator's estate were or were not sufficient 
at the time of his death to pay both debts and legacies, and whether 
the payment of the legacy by the executor was voluntary or uot. 
$22. If the assets were sufficient to satisty all the legacies at the 
When legatee not satisfiea ‘ime of the teatator’s death, a legatee who has 
or compelled to refund Oot received payment of his legacy, or who has 
under section 821, cannot been compelled to refund under the last preced- 
renee, One Paid in full to ing section, cannot oblige one who has received 
; payment in full to refund, whether the legacy 
were paid to him with or without suit, although the assets have subse- 
se Rigs deficient by the wasting of the executor, 
. If the assets were not sufficient to satisfy all the legacies at 
When unsatisfied legatee the time of the testator’s death, a legatee who 
must first proceed against has not received payment of his legacy must, 
oxecutor, if solvent. before he can call on a satisfied legatee to refund, 
first proceed against the executor if he is solvent; but if the executor is 
insolvent or not liable to pay, the unsatisfied legatee can oblige each 
Batisfied apes to refund in proportion, 
$24. The refunding of one fopates to another shall not exceed the 
Limit to refanding of one 8Um by which the satisfied legacy ought to 
to another, have been reduced if the estate had been pro- 
perly administered, 
Illustration. 

A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rapees to D, 
assets are oa 1,200 rupees, ad if properly aidiainteters , would ive 200 rupees oe 
400 rupees to (, and rupees to D. Cand D have been paid fheir legacies in full, 
Jeaving nothing to B, B can oblige O to refund 80 rupees, and D to refund 120 rupees. 


* Bee Act XV, of 1877. 
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 Refenling to be without 825. The refundiag shell, in all cone, be 
interest, ‘without interest. 

$26. The surplus or residue of the deeeased’s property, after pay- 
meuts to be paid toresi- residuary legatee when any has been appointed 
danry logetvs, by the will, _* 


* 


PART XL,* 
Or tHe Liability or an ExouTor o8 ADMINISTRATOR FOR 
DEVASTATION, 
827. When an executor or administrator misapplies the estate of 
Liability of exeoutororad. the deceased, or subjects it to loss or darhage, 
miuistrator for devastation. he is liable to make good the loss or damage 
so occasioned. 
Tilustrations, | 
{a.} The executor pays out of the estate an unfounded claim. He is liable to 





hed 


make pond he loaa, 

(b.) The deceased had a valuable lease renewable by notice, which the executor 
neglecta to give at the proper timo. The executor is liable to make goed the loss. 

(c.) The deceased had a lease of less valuo than the rent payable for it, but ter- 
minable on notice at a particular time. The executor neglects to give the notice. He 
le liable to make good the loss. 

$28. When an executor or administrator occasions a logs to the estate 


For neglect to get in by neglecting to getin any part of the property 
part At peupects: enna of the deceased, he is liable to make good the 
amount. 


* 


Tilustrations. 


(a.) The exeontor absolutely releases a debt due to the deceased from a solvent 

rson, or compounds with « debtor who is able to pay in full. The executor is Hable 
to make good the amount. 

(b.) The executor neglects to sue fora debt till the dobtor is able to plead the 

Act for the limitation of suits, and the debt is thereby lost to the estate. The execu. 

tor is liable to make good the amount. ; 





PART XLI. 
MISCELLANEOUS. 
829, [Repealed by Act No. VII. of 1870,] 
330. [Repealed by Act No. XXIV. of 1867] 


$31. The provisions of this Act shall not apply to intestate or testa- 
roporty of Metitary suecession to the erty of an 
wate a and gable Hiudu,f Muhammadan, ur Ba diviat, nor shall 
willa, futestacies and mar- they apply to any will made, or any intestaey 
ocourring, before the first day of January 2866. 
The fourth section shall not apply to any marriage contracted 
before the same day. | 


 aespeennesneemmmestenenemnadmeeedmncsmmenmeananendie neananeniaacmmaemaimmanennsneenmteltemeasitenemnmennemmemtamemnmnnemee mene ee 
* So fer as it rolates to an executor and an administrator with the mill aonaxei,. 
shia Part applies to wills made by Hindaa, 4o.,.0n or after lat September 1870, in the 
Leower-Proviness-and inthe towns of Madras and Bambay.—Act XXL of 2870, a, &. 
¢ Now soe Act XX1, of 1879. Bem, tog, 3 Reng, @. 0. J., 79. 
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332. The Governor-General of India io ee = te tima 

; to time, have power, by an order, either re- 

ie —— pang trospectively from. the passing of this Act, or 

aect, @r tribe in British prospectively, to exempt from the operation of 

India from operation of the whole or any part of this Act the members 

of any race, sect, or tribe in British India, or 

any part of such race, sect,* or tribe, to whom he may consider it impos-" 

sible or iuexpedient to apply the provisions of this Act, or of the part of 

the Act meationed in the order. . 

The Governor-General of India in Council shall also have power 

from time to time to revoke such order, but not so that the revocation’ 

shall have any retrospective effect. 

All orders and revocations made under this section shall be pub- 

lished in the Gazette of India. 





® Under this section Native Christians in the Provipoe of Coorg have been exempted 
from the provisions of the Succession Act retrospectively from the 16th March 1865. 
Gaastte of India, Jaly 25, 1888, p. 1094. 
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Abatement of annuit piven by a will, s. 162, 
: of general legacies, s. 287. 
. _ Of specific legacies, a. 290. 
Acceptance of a senets given by a will constitutes an election’ to take ander the will, 
173 


8. 173, 
Act, Regimental Debta, 1863, not affected, s. 330. 
' ~ Administrator-General’s, 1865, not affected, s. 330. 
VITI. of 1855 not affected, s. 330. 
XXVI. of 1860 not affected, s. 330. : . 
does not apply to succession to the property of a Hindu, Muhammadan,. of 
Buddhist, s. 881, 
does not apply to a will made, or an intestacy occurring, before the Ist of 
‘ January, 1866, 8. 331. 
Ademption of legacies, s. 186. ‘ ; : 
. of specific bequest of right to receive meng om a third party, s. 141, 
pro pile by eae receipt of part of entire thing specifically bequeath- 
r) 8. 6 
pro tanto by testator's receipt a of fund of which a portion has been 
specifically bequeathed, s. 143. 
when stock specifically bequeathed does not exist at testator’s death, s. 145, 
pro tanto when stock specifically bequeathed exists in part only at testa- 
tor’s death, s. 146. 
when the thing bequeathed is to be‘received by the testator from a third 
person, s. 149. 
Administration of authenticated copy of will proved abroad, s. 180. 
cannot be granted to a minor or a lunatic, s. 189. 
entitles administrator to intestate’s rights from moment of his death, 


s. 191. 

does not validate intermediate acts of administrator, s, 192. 

grant of, where executor has not renounced, s. 193. 

granted to residuary legatee, s, 196. 

on ey ns residuary legatee, his representative has a right to, 
- : 


when there is no exeoutor or residuary legateo or representative of 
residuary legatee, s. 198. : 
order in which connections are entitled to, s. 200. 
granted to widow, s. 201. 
persons associated with widow in, s. 203. 
t of, when there is no widow, or she is excluded, s. 208. 
eceased’s kindred of equal degree equally entitled to, s. 204. 
right of widower to, s. 205. 
granted to a creditor, s. 206. 
rules for, when deceased has left property in British India, s. 207. 
when no will is forthcoming, «. 211. 
with the will annexed to the attorney of an absent executor, s. 212, 
to attorney of absent person who, if present, would be entitled to 


administer, s. 218. 
to ga he ey ae person entitled to administer in case of intes- 
2 &. 


to ian of a minor, s. 215, 
limited grant of, until one of several minor executors attains the age 


of eighteen, a. 216. 
for use and bend ee a lunatic jus habens, s. 217. 
& 
imited to a particular purpose, s. 220. 
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Admisistration limited to property in which a person has a beneficial interest, 2, 22%. 
limited to a suit, s. 222. 
limited to po toe eepeee of becoming « party to a suit againat. adminis- 


| trator, 

limited to collection and preservation of deveased’s property, .s. 224, 

granted to a person other than the Ab sae who, under ordinary circum- 
stances, would be entitled: to inistration, 8. 225. 

subject to erg tebe as. 226, 227 

of the rest of doceased’s estate after administration has been granted 
subject to exception, a. 228. 

of effects unadministered at e death of the executor, a. 229. 

of effects unadministered, ns. 

of unadministered part of doccened!’ s estate after the expiration of a 
limited grant, s. 231. 

application for, made to the judge of a district in which the deceased 
had no fixed abode, s. 241. 

conolusiveness of letters of, s, 242. 

carr a of spplieation for, if properly made and verified, 


grant of letters of, to be under the seal.of the court, a. 265. 
Administration-bond, assignment of, s. 256. 
Administrator defined, a. 3. 
to make inventory | of deceased's property, ss. 256—277. 
Ha effects unadministered, powers of, a, 273. 
durmg minority, powers of, s. 274. 
Adminiatrator-General, nothing in Act affects the rights of, s. 830. 
Alteration in an unprivileged will, s. 58. 
Annuity created by will, payable for life only, s. 160. 
legates may elect to take the money set aside for the pene of, s. 161. 
created by will shall abate as the other legacies, 8. 16 
oe by will a be satisfied before the’ residue is paid to the residuary 
egatee, 8. 
time ely commencement of, when no time is fixed in the will, s. 298. 
payable quarterly or monthly, time for commencement of dates of succes- 
sive payments of, ss. 299, 300. 
apportioned share to be paid to representative of annuitant who dies between 
times of payment of, 8. 300. 
Appeals from orders made by district judge, s. 263. 
Appointment, power of, Tapovees a. 56. 
executed b oy general bequest, s. 78. 
implied gift to objects of power in default of, s, 79. 


e 


Asteneat Gan coe i plete legatee’s title, s. 292. 
nt of executér necessa com atee @ title,. 8. 
Assets, distribution of, 2. 330. = 
Bastard, see TUegitimate child. 
Bequest may be void for uncertainty, s. 76. 
aed of a appointment executed by a general, s. 78. 
“heirs,” &.,.of a particular person, s. 80. 
to the “re resentatives,” voy or to the “executors and administrators” of 
& particular person, s. 81. 
without words of limitation, s. 82. 
in the alternative, s. 83. 
to a person, words describing a class added to a, s. 84. 
‘ to a class of persons under a general cociees only, #. 85. 
two, made to the same person, s. 88. 
residuary, s. 90. 
toa ar desvendant who dies in testater’s lifetime, leaving descendants, 


to a described class of porsons, s. 98. 
to such members of a class as shall have attained a particular age, s. 108. 
onerous, 8. 109. 
repli ahr Bo th upon @ specified uncertain event, s. 111, . 
certain persons as shall survive a some period es esabains 11g. 
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Boquest of a tand for certain purposes, some of which cannot be fulfilled, s. 187. 
to an executor, s. 128. . : 
of stock where testator has an equal or greater amount of stock of the speci- 
fied kind, s. 131. . 
of money of which payment is postponed, s. 132. 
of enumerated articles, when not specific, s. 133. 
specific, to two or more persons in succession, s. 184. 
not specific, to two or more persons in succession, s. 135, 
of a thing described in general terms, s. 158 
of the interest or produce of a fund, s. 159. 
of annuity, sa. 160—163. Seo Annuity. 
not adeemed by subsequent provision for legatee, s. 166. 
conditional, ss, 118-124. 
upon an impossible condition, s, 113. 
upon illegal or immoral condition, s. 114. 
when the condition is considered to be fulfilled, s. 115. 
on failure or prior, second bequest shall take effect, though the failure occurs 
in a manner not contemplated, s, 116. ‘ 
unless the contrary appear from the will, s. 117. 
over, conditional on the happening or not happening of a specified uncertain 
event, s. 118. 
such bequest of no effect unless condition is fulfilled, s. 119. 
subject to prior bequest, invalidity of, does not affect the validity of the 
original bequest, s. 120. 
may be made with the condition that it shall cease to have effect in case a 
specified uncertain event shall happen, s. 121. 
validity of such condition, s. 122. 
woid, as. 99-—105. 
if made by particular description to a person not in existence, s. 99, 
subject to a prior bequest to a person not in existence, s. 100. 
if the vesting of the thing bequeathed be delayed beyond the lifetime of any 
person and the minority of the legatee, s. 101. 
to a class with regard to some of whom it is inoperative, s. 102. 
if intended - o effect after a prior bequest which is void for certain rea- 
sons, s. 103. 
for religious or charitable uses, s. 105. 
See Abatement, Ademption. 
British India, meaning of the term, s. 3. 
law of, applicable to cuses of intestate and testamentary succession, s. 2. 
succession to immoveable property in, s. 5. 
acquisition of domicile in, s. 11. 
law of succession to moveables in, s. 19. 
Buaddbist, Act does not apply -to succession to the property of s,s. 331. 
Capital of testator’s estate may be applied to satisfy annuities, s. 163. 
Caveat against grant of probate or administration, s. 251. 
form of, s. 253. . 
: after entry of, no proceeding to be taken without notice to the caveator, s. 263. 
Citation to be issued before grant of administration to a legatee other than universal 
or residuary legates, s. 199. 
Codioil defined, a. 3. 
discovered after grant of probate, s. 185. 
Collateral coneariguinity defined, s. 22. 
_. Bee anguinity. 
Conditional bequests, a regarding, es. 113—124. 
Consanguinity defined, s. 20. 
a lineal, defined, s. 31. 
collateral, defined, s. 22, 
table of, s. £4, 
See Kindred. 
Construction of wills, es. 61-96, 
Bee Wi 


+2, 
. Greditor entitled to legacy as well as debt, 2. 164, 
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Creditor paid in part to bring such payment into account before sharing in the pro. - 
| Seeli of deceased’s immoveable property, s. 384, J 
Debts of deceased to be paid equally and rateably by executor, s. 283. 
muat be paid before legacies, s. 285. 
strative lacey defined, s. 187. 
ch zoe aden: s. 140. debts, 6. 280. 
aie right under, when assets are sufficient to ebts, s. 28 
Distribution of intestate’s property, es, 29-42. sii 
of assote, s. 820, 
ase See Intestate. 
District Delegate, appointment of, s. 235A. 
District Judge defined, s. 3. 
has jurisdiction in granting and revoking probate and letters of admi- 
niatration, s. 235. 
powers of, in relation to the granting of probates and letters of admi- 
nistration, 8. 236. 
may order any person to produce testamentary papers s. 237, 
proceedings of, regulated by the Code of Civil Procedure, s. 238. 
may interfere for the wrelery of property, s. 239. 
may grant probate or letters of administration, s. 240. 
may refuee grant of probate if the deceased had no fixed abode in the 
district, s. 241. 
Domicile of deceased regulates succession to moveables, s. 5. 
@ person can have but one, s. 6. 
of origin of person of legitimate birth, s. 7. 
of origin of posthumous child, s. 7. 
of origin of illogitimate child, s, 8. 
of origin, continuance of, 8. 9. 
acquisition of, a. 10. 
not pcvenegle gy a by residence, s. 10. 
acquisition of, in British India, e. 11. 
not acquired merely by residence in a country as the representative of a 
foreign government, s. 12 
continuance of, s. 13. 
minor’s, follows domicile of the parent from whom he derived his domicile 
of origin, s. 14. 
acquired by a woman on marriage, s. 15. 
of wife follows her husband's, s. 16. 
when a minor can acquire # new, 8. 17. 
gequisition of new, by lunatic, s. 18. 
in absence of proof of, succession to moveable property in British India is 
regniated by the law of British India, s. 19. 
the application of the moveable property of a deceased person to the pay- 
ment of his debts is regulated by the law of the country in which he 
has his, 8. 283. 
Duties, see Customs, Stamp. 
Kiection, when it takes place, s. 167. 
devolution of interest relinqyished by person making, s. 168. 
rules relating to, not affected by testator’s belief as to his ownership, s. 169. 
bequest for a man’s benefit how regarded for purpose of, 6.170. 
a@ person who takes no benefit directly under the will is not put to his, s. 171. 
to take in opposition to the will does not disqualify the person from taking 
a benefit under the will, s. 172. 
‘ when acceptance of a benefit given by a will constitutes, 8.178. 
inference of waiver of inquiry into circumstances which might influence, 
os.'174, 176. - 
representatives may call upon legates to make, «. 176. 
postponement of, in case of disability, s. 177. 
Yaecutor defined, s. 3. 
not disqualified as a witness, s. 65. ; 
shall not take legacy as executor unless he shows intention to act, . 128. —. 
is deceased's legal representative for all purposes, s. 179. 73 
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Executor appointed by the will, probate ean be granted to mo one who is not, 181. 


appointment of, s. 182. cas 
sal of piapomyoaer = rad pi 286. 
when right as, can be established, s. 187. oe 
to asst) himself for payments made before probate or tethers of admiste- 
tration revoked, s. 262 
of Act chil wie 366. 
liability of, e. 266. 
cawarsiol in respect of causes of action surviving the deceased, and rents 
due at the time of his death, s. 267. 
demands and rights which survive to and against, s. 268. 
has power to dispose of deceased's property, 8. 269. 
sapehinas of deceased's property by, is voidable, s, 270. 
powers of several may be exercised by one, s. 271. 
powers of, survive to survivors, s. 2 
to perform deceased's funeral, s. 276. 
to show inventory of property, &c., within six montha, ss. 264, 277. 
to show account of estate within one year, es. 254, 277. 
to collect property and debts due to deceased, 8. 278. 
to pay deceased’s debts equally and rateably, s 282. A ee 
not ponnd to pay legacies without indemuity to meet contingent liabilities, 


8. 286. 
not to pay one legatee in preference to another, s. 287. 
assent necessary to complete legatee’s title, s. 292. 
assent to specifio legacy, s. 293. 
conditional assent, s. 294. 
assent to his own legacy, s. 295. 
assent to legacy gives effect to it from death of testator, 8. 296. 
not bound to pay a legacy until one year from the testator’s death, 8. 297. 
who has paid a legacy under the order of a judge may call on the legatee to 
refund if the assets are insufficient to pay all the legacies,"s. 316. 
who has paid a legacy voluntarily cannot call for refund, s. 317. 
liability of, for devastation, s. 327. 
for neglect to get in any part of deceased’s ag pale 8. 328. 
Exoneration of iegatee’s immoveable property for which land-revenue or rent is pay- 
able periodically, s. 156. 
of specific legatee's stock in a joint-stock company, s. 157. 
Expenses of deceased's funeral to be paid before all debts, s. 279. 
of obtaining probate or letters of administration to be paid next after 
; funeral expenses, &c., 8. 280. 
Failure of gift in contemplation of death, s. 178. 
for instrument or writing mentioned in the Act, s. $29. 
Form of grant of probate, s. 264. 
of letters of administration, s. 255. 
Funeral expenses and death-bed charges to be paid before all debts, s. 279. 
General legacy, abatement of, 5. 287. 
See Bequest. 
Gift, implied, to the objects of a power in default of appointment, s. 79. 
in contemplation of death, s. 178. 
property transferable by, s. 178. 
may be resumed, a. 178. 
fails in certain cases, 6. 178. 
Government, local, see Local Government. 
Governor-General of India in Council may om any tribe in British India from the 
operation of the Act, s. 333. 
Grants of probate or letters of administration, errors ia, may be rectified by the court, 


s. 232, 
may be amended if a codicil is discovered after the grant, s. 333. 
revocation of, s. 284. 
See Probate. 
Grantee of _— or letters of administration alone can act ay deceased’s representa- 
ve, &. 960. 


INDEX TO FUT INDIAN SUCCESSION ACT, acy 


High Court, meaning of. the dorm, 2. 3. ! ae ae 
igh has coucurrent jurisdiction with the district judge in the exercise of 
‘powers conferred by the Act, s. 264. —— 
Hindu, Act does not to succession to the pro of any, s. 331. 
Hotchpot, children's advancements not to be bro into, 8. 42. 
Titegi te child icile of origia of, a. 8. 
Immoveable property defined, s. 3. 
in Britivh India, succession to, is regulated by law of British 
India, s. 5. 
Implication, appointment of executor by, necessary, e. 182. 
lnoome, direction to accumulate, is void, s. 104. 
Insane person, see tc. 
Instrument or writing, stamps and fees for, s. 829. 
Interest when no time is fixed for ip hae of a general legacy, s. 311. 
when a time has been fixed for payment of a general legacy, s. 313. 
rate of, on legacies, s, 3138. 
not payable on arrears of annuity within the first year from the testator’s 
death, s. 314. 
on a sum to be invested to produce an annuity, s. 315. 
refunding of legacies without, s. 325. 
Interlineation in an unprivileged will, s. 58. 
Intestacy, provisions regarding, ss. 25—-28. 
Intestate’s property, distribution of — 
(a) where he has left lineal descendants, 88. 29—38. 
where he has left a child or children only, s. 30. 
where he has left a grandchild, but no child, and no more remote 
lineal descendants, s. $1. 
where he has left only lineal descendants of the same degree, 8. 32. 
where he has left lineal descendants of different degrees of kin- 
dred, and the persons through whom the more remote de- 
ecent are dead, s. 33. 
(6) where he has left no lineal descendants, ss. 84-42. 
if intestate’s father be living, e. 35. 
if his father be dead, and he has left a mother, brothers, and sis- 
ters, but no child of a deceased brother or sister, a. 36. 
if his father be dead, and he has left a mother, brothers and sis- 
ters, and a deceased brother's or sister's child, s. 37. 
if his father, brothers, and sisters are all dead, but he has left a 
mother, and a brother’s or sister's child, s. 38. 
if his brothers and sisters, all their children, and his father, are 
dead, but his mother is living, s. 39. 
if he has left a brother or sister, and a child of a deceased brother 
or sister, but no parent, s. 40, 
if he has left no parent, nor brother nor sister, s. 41. 
| when right to, can be established, s. 190. 
Invalidity of will or bequest for uncertainty, s. 76. 
of direction to accumulate the income from property, s. 104. 
of bequest, if made by particular description te a person not in existenoe, 8, 89. 
eubject to a prior bequest, to a person not in existence, s. 100. 
if the vesting of the thing bequeathed be delayed beyond the 
ogre of any person and the minority of the legatee, 
8 


if made to a class with regard to some of whom it is inoperative 
for certain reasons, s. 108, 

if intended to take effect after a prior bequest which is void for 
certain reasons, s. 103. 

for religious or charitable uses, s. 105. 

upon an impossible condition, s. 1138. 

upon iHegal or immoral condition, s. 114, 

subject to a prior bequest, does not affect the validity of the 
original bequest, s, 120. : 

See Bequest. 
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Inventory made by executor or administrator, ss. 254, 256, 277, 2 . oe 
abel of funds to provide for legacies, ss. 301, 308. 
of sum when a legacy not specific, is given for life, «. 301. 
of amount of general legacy to be paid at a fature time, s. 308. 
of sum to produce an annuity, 8. 303. _— o 
Jurisdiction of district judge in granting and revoking probate and letters of adminis- 
tration, s. 236. 
Kindred defined, s. 20. 
table of, s. 24, 
See Consanguinity. 
Lapse of legacy, s. 92. 
Lapsed share, being part of the general residue, goes as undisposed of, s. 96. 
Legacy to a person who attests the will is void, s. 54. 
given in general terms, vesting of, s. 91. 
apses if legatee does not survive testator, s. 92. 
does not lapse if one of two joint legatees die before testator, s. 93. 
unless it be given in words which show that the testater intended that the 
shares should be distinct, s. 94. 
to lineal eeeaent does not always lapse when he dies before the testator, 


8. . 
to ene person for the benefit of another does not lapse on the death, in the tes- 
tator’s lifetime, of the person to whom the bequest is made, s. 97. 
vesting of, where legatee is not entitled to immediate, possession, s. 106. 
vesting of, when contingent on specified uncertain event, s. 107. 
executor shall not take, unless he manifests au intention to act, s. 128. 
specific, defined, 8, 129. 
of a sum, certain, not specific, merely because the stocks, &c., in which it is 
invested are described, s. 130. 
directed to be paid out of a fund, part of which is the subject of a specifie 
legacy, s. 138. 
ademption of, ss. 189—143. See Ademption. 
charged on a fund, part of which is the subject of a specific legacy. when tes- 
tator has received part of the fund, and the remainder is insufficient to pay 
both legacies, s. 144. 
to a creditor not taken as satisfaction of debt, s. 164. 
to achild not taken as satisfaction of portion, s. 165. 
debts must be paid before, s. 285. 
abatement of, ss. 287—290. See Abatement. 
treated as general for purpose of abatement, s. 291. 
time for payment of, s. 297. 
rate of interest on, #, 313. 
refunding of, es. 316—326. 
See Refund, Specific. 
repreaentative of deceased, see Executor. 
Legatec loses bis legacy if he attests the will, s. 54. 
does not lose his legacy by attesting a codicil confirming the will, s. 64. f 
oan take nothing by an onerous bequest unless he accepts it fully, a. 109. 
may accept one and refuse the other of two separate bequests, s. 110. 
rendering maT an act on the non-performance of which the legacy is to 
go over, s. 123. , 
oe ee cues within specified time, unless the delay be caused by 
taud, 8, 124, 
may receive unconditionally a fund bequeathed to him, although the will 
directs that it is to be enjoyed in a particular manner, ss. 125, 126. 
ancepts specific legacy subject to any pledge or lien, s. 154. 
of annuity is entitled to it for his life only, s. 160. 
may take an annuity or money set apart for the purchase of an annuity, 6. 161. 
who is @ minor, entitled to immediate payment, s. 308. 
of are legacy ie entitled.to the olear produce thereof from the testator’s 
8. 309. 
under a ] residuary bequest is entitled to the produce of the residuary 
fund from testator’s death, ». 310. 


in 
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Heguise when not obliged to sefand, s. S28, ets 
wusatis may proceed inst to: . 
limit to refun by one, Pager cay $24, las 


residuary, see Residuary lega 
Legitimate child, domicile of brigin of 8. 7. 
Letters of —— not granted till fourteen days after the intestate’s death, 
8. 


See Administration. 
Limited grants, see Probaie. 
Lineal consanguinity, see Consanguinity, 
Local Government, meaning of the term, s. 3. 
Lunatic, acquisition of new domicile by, s. 19. 
probate cannot be granted to, s. 183. 
Marriage, neither interest in, nor power over, property is acquired or lost by, 8. 4. 
. alin - person domiciled and a person not domiciled in British India, 
6. 

settlement of minor’s property in contemplation of, s. 45, 

revocation of will by, s. 56. 
Married woman, probate cannot be granted to, without husband's previous consent, 


s. 183. 
to whom probate has been granted, powers of, s. 275, 
Minor, meaning of the term, s. 3. 
domicile of, s. 14. 
acquisition of new domicile by, s. 17. 
settlement of property of, in contemplation of marriage, s. 45. 
probate cannot be granted to a, s. 183. 
Minority defined, s. 3. 
Month, meaning of the word, s. 3. 
Moveable property defined, s. ; iaes ee 
succession to, is regu aw of country in which the decea 
had his domicile at his death, s. 5, = “ 
@ person can have but one domicile for succession to his, s. 6. 
in British India, law of succession to, s. 19. 
Muhammadan, Act does not apply to succession to the property of a, s. 331. 
Obliteration in an unprivileged will, s. 58. 
Onerous bequest, legatee takes nothing by, unless he accepts it fully, s. 109. 
Payments to executor before probate or letters of administration revoked, ». 262. 
Person, meaning of the term, s. 3. 
Persons who are held, - purposes of succession, to be similary related to a deceased 
person, s. 23. 
Petition for probate, s. 244. 
for letters of administration, ¢. 246. 
for probate or letters of administration to be subscribed and verified by peti- 
tioner and his pleader, s. 247. 
Petitioner for probate may be examined by district judge, s. 250. 
Portion, legacy to a child not taken as satisfaction of, s. 165. 
Posthumous child, domicile of origin of, s. 7. 
Power of appointment defined, s. 56. 
executed by a general bequest, 8. 78. 
Bee Appointment. 
Powers of married executrix, 8, 275. 
Probate defined, s. 3. 
can be granted only to an executor appointed by the will, s. 181. 
cannot be granted to certain persons, s. 183. 
may be granted to several executors simultaneously or at different times, s. 184, 
separate probate of codicil discovered after grant of, s. 185. 
establishes the will from testator’s death, a. 188. 
of copy or draft of lost will, «. 208. 
7 omni of lost or ee br s. 209, 
of copy where original existe, s. 210. 
limited to purpose specified in the will, s, 219. 
subject to exception, s. 226. : 
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Frobate of the rest of deceased's estate after probate bas been granted aubject 


exee ion, é. 238. ‘ 
tition for, s. 244. ! 
ranslation of will to be annexed to the petition for, 6, 245. 
rant of, to be under seal of court, s, 264. 
not to be granted till seven days after testator’s death, s. 268. 
expenses of, to be paid next after funeral expenses, &c., 9. 280. 
contentious cases concerning grants of, s. 261. 
Produce and interest of legacies, as. 309—315. ' 
Property, interest in, and power over, not acqtired or lost by marriage, « 4. 
in eres of which a deceased person is considered to have died. intestate, 
s, 25. 


devolution of intestate’s, ss. 26-—28. 

distribution of intestate’s, as. 29—42, See Intestate. ; 

hot included in « settlement made previous to the marriage of a. person do- 
rae the in British India, and a person not domiciled in British India, 
ag 


settlement of minor’s, in contemplation of marriage, s. 45. | 
invalidity of direction in a will to acoumulate the income arising from a, 104. 
transferable by gift in contemplation of death, s. 178.- 
of deceased, vests in executor or administrator as representative, s. 179. 
Province defined, s. 8. 
Punishment for falee verification of petition, s. 249. 
Refund of legacy paid under judge's order, s. 319. 
when legacy has become due on the performance of a condition, s. 818. 
for discharge of adebt of which the executor had no previous knowledge, s. 319. 
may be called for within two years from testator’s death, 8. 321. 
limit to, s. 324. 
to be without interest, a. 325. 
Regimental Debts Act, 1883, not affected, s. 330. 
Renunciation of executorship, s. 194. 
administration may be granted to the person entitled to administer in 
case of intestacy, s. 196. 
Residuary legates, how constituted, s. 89. 
property to which he is entitled, s. 90. 
shal not receive any of the residue until anuuities created by the 
: will are satisfied, s. 163. 
_ transfer of amount of contingent bequest to, s. 304. 
Residue bequeathed to a person for life, investment of, 8. 305. 
beques aes to a person for life, with direction to invest in specified securities, 
s. 306. 
time and manner of such investment, s. 307. 
Of property after payment of debt and legacies shall be paid to the resi- 
duary legatee, s. 326. 
Revival of unprivilegd will after revocation, s. 60. 
Revocation of will by testator’s marriage, s. 66. 
of sacl i will, s. 57. 
of privileged will, s. 59. 
Settlement of minor's property in contemplation of marriage, s. 45. 
Specific legacy to two or more persone in succession, s. 134. 
not liable to abate with general legacies, s. 186. 
of ao poor agin a certain place is not adeemed by remove, 
a4. paras fe ‘ 
is not adeemed when subject is changed by operation of law, s. 150. 
iw not adeemed when subject is changed without testator’s knowledge, 


s. 161. 
of stock is not adeemed when the stock is lent te & third. party on 
condition that it shall be replaced, s. 162. 
of stock is not adeemetl if the stock is eold and , & 158. 
does not abate if the assets are gafficient to pay debts, s. 288. 
rateable abatemant of, if aenets ure not sufficient to pay debits, s. 290. 
Bee Abatement, Ademption. : ; 
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ay 


Stamps on instruments, «. 329. 7 a, 
Succession to immoveable property in British India is regulated by the law df 
British India, s. 5. 
to moveable property is regulated by the law of the country in which 
the deceased: had his domicile, s. 5. 
to moveable property, a person can have but one domicile for, s. 6. 
to a person’s moveable property in British India, in absence of proof of 
domicile elsewhere, is regulated by the law of British India, s. 19. 
persons similarly related to a deceased person for purpose of, s. 23. 
_table of kindred, s. 24. : 
Tenor, executor according to, s. 182. 
Testator's title to things bequeathed to be completed at the cost of his estate, s. 155. 
Uncertainty, a will or bequest may be void for, 8. 76. 
Verification of petition for probate by one of the witnesses to the will, 8. 248, 
Vesting of legacy given in general terms, s. 91. : 
when payment or possession postponed, s. 106. 
contingent on specified uncertain event, s. 107. 
of interest in a bequest to such members or of a class as shall have attained 
oct a edapata age, 8. 108. 
Void bequests, law regarding, ss. 99—105. 
See Bequest, Invalidity. 
Wages for services rendered to the deceased within three months next preceding his 
death to be paid next after expenses of funeral and probate, s, 281. 
Widow may be excluded froin her share of her husband’s estate, s. 26. 
. share of intestate husband’s property, 8. 27. 
share to be deducted before distribution of estate, as. 29, 34. ’ 
widower has same rights us, 8. 43. 
Widower has same rights in respect of intestate wife’s property as a widow has in 
respect of intestate husband's property, s. 43. 
Will defined, s. 3. 
persons who may dispose of their property by, s. 46. 
a father may appoint a guardian for his child by, s. 47. 
obtained by fraud, coercion, or importunity, s. 48. 
may be revoked or altered, s. 49. 
rules for execution of unprivileged, s. 50. 
written document considered to form part of, 8. 51. 
a bequest to a witness is void, 8. 54. 
is not insufficiently attested by reason of a bequest toa person attesting it, 8. 54. 
an executor a not disqualified as a witness tu prove the execution or validity 
of, s. 65. 
revoked by testator’s marriage, s. 56. 
made a exercise of power of appointment, not revoked by testator’s marriage, 
8. 56. 
unprivileged, can only be revoked by marriage or by another will or codicil, or 
by a writing executed as an unprivileged will, s. 57. 
unprivileged, effect of obliteration, interlineation, or alteration in, s. 58. 
unprivileged, revival of, s. 60. 
construction of, ss. 61—98. 
wording of, 8. 61. 
quegtions as to object or subject of, 8. 62. 
misnomer ot misdescription of object of, 8. 63. 
when words may be supplied in a, s. 64. 
sh alg of erroneous particulars in description of subject of, s. 65. 
when part of description is not to be rejected as erroneous, 8. 66 
extrinsic evidence admissible is case of latent ambiguity, s. 67. 
extrinsic evidence inadmissible in case of patent ambiguity or deficiency, s. 68. 
meaning of any clause of, to be collected from the entire, s. 69. 
words may be taken in a restricted sense, or in a sense wider than usual, s. 70. 
where a clause is susceptible of two meanings, s. 71. 
no part of, to be rejected as destitute of meaning, s. 72. | 
words occurring in different parts of, are taken to be ased everywhere in the 
same sense, s. 73. 
M, 19 


16 


' INDEX TO THE INDIAN SUCCESSION ACT. 


Will, testator's intention to be carried out as far as Pr hg 74. 


of two inconsistent clauses, the latter shall prevail, s. 

may be void for uncertainty, s. 76. 

words describing subject refer to property answering that deseription at the 
testator's death, s. 77. 

where a bequest is made to the “ heirs,” &c., of a A gocher person, s. 80. 

where a bequest ie made to the “ representatives’ to the “executors” or 

“ administrators” of a particular person, s. 81. 
where property is bequeathed to any person without words of limitation, s. 82. 
base roperty is bequeathed toa person witha bequest in the alternative, 


hare property is bequeathed to a person, and words are added to describe a 
class of persons, s. 
whore a bequest is made to a class under a general description only, «. 
construction of the terms “ children,” “‘ grandchildren,” “ nephews,” “ nieces, ‘ad 
“cousins,” * first-cousins,” cousine-german,” “first cousins once re- 
moved,” “ second cousins,” “ issue,” and “ descendants,” in a, ss. 86, 


where two bequests are made to the same person, s. 88. 
of ros 2 eas or letters of administration may be granted shall be filed, 


privileged ons who may dispose of their property by, s. 62. 
execution ear 

may be made by word of mouth, s. 53. 

revocation of, s. 59. 

See Annui ’ Bequest, 


ty, acy 
Witnesses, will to be attested atee two or sgh s. 60. 


to a will cannot take: a legacy, s. 


Woman acquires domicile ae | marriage, 8. 


domicile of martied, follows the denies of her husband, «, 16. 


Year, meaning of the word, s. 3. 
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THE MOFUSSIL SMALL CAUSE COURTS ACT. 
NO. XI. OF 1865.* 





Recerven tHe G.-G.'s AssEnrT‘on THE 15TH Mancu 1865. 


An Aci to consolidate and amend the law relating to Courts of Small 
Causes beyond the local limits of the ordinary original civil 
jurisdiction of the High Courts of Judicature. 


WHEREAS it is expedient to consolidate and amend the law 
Preamble. relating to Courts of Small Causes beyond the 
local limits of the ordinary original civil juris- 

diction of the High Courts of Judicature; It is enacted as follows :— 


1. In this Act, unless there be somethin 
ere ens repugnant in the subject or context— j 

Words importing the singular number include the plural, and words 
importing the plural number include the singular : 

Words importing the masculine gender include females : 

“ Judge” includes an Acting Judge: 

“ Section” means a section of this Act: 

“Court of Small Causes” means a Court constituted under this Act : 

And, in every part of British India in which this Act operates, 
“Local Government” denotes the person authorized to administer the 
executive government in such part: and 

“High Court” denotes the highest Civil Court of appeal having 
jurisdiction therein, 


2.¢ Any Courts of Small Causes now in existence, which shall 
Courts constituted under have been constituted under Act No. XLII. of 
Act XLIL of 1860. 1860, shall be considered as constituted under 
this Act within the territorial limits of the jurisdiction assigned to such 
Courts under the said Act XLII. of 1860, or which may hereafter be 
assigned to them under the next following section, and shall be subject 
to ail the provisions contained herein.+ 


3. The Local Government} may, with the previous sanction of the 
Power to constitute Smali Governor-General of India in Council, consti- 
Canvse Courts. tute, fur the trial of suits under this Act, Courts 
of Small Causes, with such establishment of officers as may be necessary, 
at any places within the territuries under such Govornment, 


Pee arene ceeeneeeeeamaen ommmescameemenenetetacanaanmainmnmnseaeemesananemeamnanentemaeniamaiel 
® Declared to apply to the whole of British India, except the Scheduled Districts, 


by Act XV. of 1874. 
Sea Act XIV. of 1870. ; 
This does not include a Chief Commissioner, 6 Beng. 201. But in Burma now see 


the Burma Courts Act. 
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ver a Court of Small Causes shall be so constituted, the 

cites of jurisdic. ‘Local Government shall fix the territorial limits 

tion fixed by Local Govern- of the jurisdictiqn of such Court, and may, from 
ment. time to time, alter the limits so fixed, 

The Local Government may abolich any Court of Small Causes. 

4, Every Court of Small Causes shall use a seal bearing the fol- 

; lowing inscription in English and in the lan- 

Beal of Court. guage of the Court—“ Court of Smalf Causes 

of ;’—and shall be subject to the general control and orders 
of the High Court. : 


5. Courts of Small Cause shall be held at such place or places 

Control of High Court, Within the local limits of their respective juris- 

Places where Courte to be dictions as sball, from time to time, be appoint- 
held, ed by the Local Government, 


6. The following are the suits which shall be cognizable by Courts 
Suits copnizable by Small Of Small Causcs, namely, claims for money due 
Cause Courts, on boud or other contract, or for rent, or for 
personal property, or for the value’ of such property, or for damages, 
‘when the debt, damage, or demand does not excved in amount or value 
the sum of five hundred rupees, whether on balance of account or 
‘otherwise : 
ae Provided that no action shall lie in any 
Proviso. such Court— 


(1) on a balance of partnership-account, unless the balance shall 
have been struck by the parties or their agents : 


(2) for a share or part of a share under an intestacy, or for a legacy 
or part of a legacy under a will: 


(3) for the recovery of damnges on account of an alleged personal 
injury, unless actual pecuniary damage shall have resulted from the 
injury : 

‘ (4) for any cluim for the rent of land or other claim for which a 
suit may vow be brought before a revenue-officer, unlers, as regards 
arrears of rent for which such suit may be brought, the Judge of the 
Court of Small Causes shall have been expressly invested by the Local 
Government with jurisdiction over claims to such arrears. 


7. The Local Government may extend the jurisdiction of any 
Power to extend jurisdic. Court of Small Causes in suits of the nature 
tion of Bmali Cause Courts described in the Jast preceding section, and 
¥o 1,000 rupees. thereby made cognizable by Courts of Small 
Causes, to an amount not exceeding one thousand rupees. : 


8 to 11. [Repealed by Act No. X. of 1877.) 


12. Whenever a Court of Small Causes is 
fb ell Coarse pins at constituted under this Act, no suit cognizable 
heard by other Court having by such Court shall be heard or determined in 
eriguotion within local li any other Court having jurisdiction within the 

: local limits of the jurisdiction of such Court 
of Small Causes : 
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‘Provided that nothing in this Act shall be held te take away the 

' Saving of jarisdiction of jurisdiction which a a att or a person 

Magistates as todebis; = exercising the powers of a Magistrate, or an 

Assistant or Deputy Magistrate, can now exercise in regard to debta or- 
other claims of a civil nature ; | 


or the jurisdiction which can be exercised by village-munsifs or 
of village-moneifs and village-panchdéyats* under the provisions of the 
panchéyata in Madras; Madras Code ; 
or by military Courts of Requests, or by Cantonment Joint Magis- 
of military Courts of Re- trates invested with civil jurisdiction under 
questa ; Act III. of 1859 ( for conferring civil jurie- 
diction in certain cases upon Cantonment Joint Magistrates) ;* 
or by a single officer duly authorized and appointed under the 
of officers appointed to ules in force in the Presidencies of Madras and 
try small suite in Madras Bombay respectively, for the trial of small suits 
and Bombay : in military baézérs, in cantonments, and stations 
occupied by the troops of those Presideucies respectively.+ 


18, Every Court of Small Causes shall (except as hereinafter pro- 
, vided) be held before a Judge appointed by the 

ones chy Poutt: Local Government, and who shall receive such 
salary as the Governor-General of India in Council may from time to 
time determine, 


Such Judge shall be Judge either of one such Court or of two or 
more such Courts as the Local Government shall appoint.t 


14, It shall be lawful for any Judge who is the Judve of two or 
" Power to Judge of several more Courts of Small Causes to fix, subject to 
Courts to fixtimesanddates the orders of the Local Government, or, in ter- 
of circuits and sittings. ritories under the immediate administration of 
the Government of India, of the Chief Gommissioner or other principal 
civil authority, the times at which he will go on circuit, and the dates 
on which his sittings iu the several Courts of which he is Judge shall 
cominence, 


Notice of such times and dates shall be published in the official 
Publication of notice of Guzette and at such places and in such man- 
times and dates. ner as the Local Government or Chief Com- 
missioner or other authority as aforesaid shall think fit to direct in 
that, behalf. 


15. The Local Government may, from*time to time, invest any 
Looal;4overnment muy Person with the powers of a Judge of a Court of 
; invent person, for limited Small Causes under this Act ai a limited 
period, with powers of period or for specific periods in each year only, 
Bmall Cause Court Judge. and declare in what Gourt or Courts of Small 
Causes such powers shall be exercised by such person. : 





* Bee Act XII. of 1876. 
¢ So much of this section as relates to the trial of small suits in military ; 
sear aa and stations in the Madras Presidency, has been repealed by Act -X1i. 
1876. 
¢ oak’ eC 1877 = 99 
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Ary person 46 invested shall, in all Courts in which the Local 
Powers to be exercised by Goverament shall have declared that. he shall 
gach persche. exercise the said powers, have all such 
‘us might in such Oourts be exercised Uy a Judge of the said Courts 
appointed under the thirteenth section. ; 


16, If it shall be declared by the Local Government that any per- 
Jurfediction to be exer. 800 invested under the last preceding section 
ciwed by such persons in with the powers of a Judge of a Court of Small 
Coort in witich there is ® Causes shall exercise those powers in a Court 
eueee: of which there is a Judge appointed under ‘the 
thirteenth section, the person so invested shall exercise a jurisdiction 
concufrent with that of such Judge. sue 
The Local Government shall, from time to time, make rules to 
Power to make rules for provide for the distribution of business between 
distribation of business, any person so invested and any Judge iu whose 
Court it may be declared that such. person shall exercise his powers, and 
generally for regulating and defining the duties and relative positions 
of : udges of Courts of Small Causes and persons so invested as afore- 


Provided always that no such rule shall be in any way inconsistent 
with the provisions of this Act. 

17. Every person invested with the powers of a Judge of a Court 

Uewanceation oF Jadaes of Small Causes under the fifteenth ‘section 
andofipersens invested with Shall receive such remuneration as the Go- 
powers and restriction from yvernor-General in Council shall, from time to 
practising within the limits. time, determine. 

It shall not be lawful for any such person to practise as a barrister, 
attorney, vakil, pleader, or law-agent in any district or place within th 
territorial limits of which he is sapawered: to exercise the powers with 
which he is invested. . 

18, Iu all suits under this Act the summons to the defendant shall be 
for the final disposal of the suit, and no written 
statement other than the plaint shall be received 
unless required by the Court. 


19. [Repealed by Act No. X. of 1877, 8. 99.) 


20. In the execution of a decree under this Act, if, after the sale 
Rxeoution against im. Of the moveable property of a judgment-debtor, 
moveable property, if move- any portion of a jJudgment-debt shall remain 
nble property not safiicient. due, and the holder of the judgment desire to 
issue execution tpon any immoveable property belonging to the judg- 
ment-debtor, the Court, on the application of the holder of such judg- 
ment, shall grant him a copy of the judgment and a certificate of any 
sam remaining due under it ; 
and on the presentation of such copy and certificate to any Court 
of Civil Judicature baving general jurisdiction in the place in which 
the immoveable property of the jadgment-debtor is situate, such Court 
shall proceed to euforce such judgment according to its own rules aud 
made of procedure in like cages. 
* eis = 21. In suits tried under thie Act, all de- 
— | cisions and orders of the Court shall be final : 


‘Bummons, 
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Provided that in any case in which a decree shall. be passed ex 
Native: of.application-to parte against a defendant, he may, within 
set. aside en-partc deme. thirty days after any process for enforcing the 
decree has heen execnted, give notice to the Court by which the decree, 
was passed, of his intention to apply to the Court at its next sitting 
for an order to set it aside: - 
. and if, on the application being made to the Court at its next sity 
When such decree may ting, it shall be proved to the satisfaction of the 
be set aside. Court that the summons was not duly served, 
or that the defendant was prevented by any sufficient cause from 
appearing when the suit was heard, the Court shall pass an order sete 
ting aside the decree, and shall appoint a day for proceeding with the 
suit, upon such terms as to costs or otherwise as shall to the Court seem 


r: 
Provided also that it shall be competent to the Court, if it shall 
New trial. thipk fit, ia any case not falling within the pro- 
viso last aforesaid, to grant a new trial, if notice 
of the intention to apply for the same at the next sitting of the Court 
be given to the Court within the period of seven days from the date of 
the decision, and if the same be applied for at the next sitting of the 


rt; 
but no such new trial shall be granted where the party applyigg 
Deposit of debt and costa, for the same is the defendant or one of the 
2 defendants, unless he shall, with his notice of 
application, deposit in Court the amount for which a decree shall have 
been against him, pa yy Oa costs (if any) of the opposite party. 
éo 28, [Repealed by Act No, X. of 1877} | 
29, Whenever more Courts than one are constituted in any district 
Power to appoint princi. under this Act, the Local Government may 
pal Court. appoint one of the same Courts to be the prin- 
cipal Court of Small Causes in auch district. 
30. The Judge of the principal Court of Small Causes in any dis- 
Bitting of Judge of prin. trict may sit with the Judge of any other Court 
‘cipal Gourt with Judge of of Smali Causes in the same district, or with a 
other Court in district for person invested with the powers of a Judge as 
trial of suite. aforesaid in such Court, for the trial and deter- 
amination of any suit cognizable under thig Act, 
and shall so sit for the trial and determination of any such suit 
which the Judge of such other Court or other person as aforesaid may 
seserve for trial by himself and the Judge of the principal Oourt of 
fimall Causes. 


81. The Loca delbelouere may, from ane to time, ee rules 
ae providing that, in such cases as shall be pre- 
“ane Prat ehge sd sat scribed in such rules, two Judges, or g.9 ides 
shall sit together for trial anda person invested with the powsts of a 
of certain suite. Judge as aforesaid, shall sit together, and hear 
and dispose of suits and applications, 7 
+ 82. Tf two Judges, or a Judge and a person invested with the 
Deol when two powers of a Judge as aforesaid, sit tdégether, 
Jadges concur. "aud they concur in the degjsion or order to be 
passed, such decision or onder.shali be the.decision or ord: xr of the Court ; 
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but if they shall differ on a point of law, or usage having the force 
Procedure when they of Jaw, or in construing a document, the con- 
differ. struction of which may affect the merits of the 
decision, they shall submit a case for the opinion of the High Court on 
the point of difference between thein ;* 
and the provisions applicable to a reference to the High COourt® 
Provisions applied to Shall be applicable to every reference made 
reference ander section. under this section. ia 
33. If two Judges differ on nny matter other than the matters - 
Casting voice in case above-mentigned, the Judge who is senior ia 
of difference between two respect of date of appointment as a Judge of 
Judges. a Court of Small Causes sball have the casting 
: Voice, : 
$4. If a Judge and a person invested with the powers of a Judge 
And between Jadge and 8 aforesaid differ on any matter other than the 
person invested with matters abeve-megtioned, the Judge shall have 
Judge's powers. the casting voice. 
$5. It shall be lawful for ph Late rally to appoint 2 any 
: zat Court of Small Causes an officer, who shall be 
eypennen: : ei aa called the Registrar of the Court, and who shall 
be paid such salary as shall, from time to time, be authorized in that 
behalf by the Governor-General of India in Council. 


Position of Rogistrar. 36. The Registrar of every Court of Small 

“eee Causes shall be the chief ministerial officer of 

the Court, | 

In addition to any other duties and powers herein viel haem or con- 
Duties and powers, ferred upon the Registrar, he sha 


I, ay to 
the provisions contaiued in the next following 
section, 

receive all plaints presented to the Court; 

issue notice of suit to the defendants; ‘ 

receive any documents which the parties may wish to put in; and 

issue process for the attendance of their witnesses. 

He shall likewise keep lists of all causes coming on for trial, and 
fix such days for their being heard respectively, as may seem to him fit, 

may also receive notices under the twenty-first section. 
87. If, when the Judge is absent on duty, and there is no person 
When Registrar may re. invested with the powers of a Judge as afore- 

Jeot defective plaint. said, the Registrar shall be of opinion that‘any 
plaint presented to the Court is defective in any of the particulars 
mentioned in sections twenty-seven to thirty-two, both inclusive, of the 
Code of Civil Procedure, he may reject the same. 

But it shall be lawful for the Judge, or for any person invested 

Reversal of Registrar's re. With the powers of a Judge as aforesaid, to re- 

ception or rejection. ject any plaint which may have been receivell 
by ih Registrar, and to receive any plaint which may have been rejected 


im: ) 
Provided that such reception’ or rejection (aa the case. may be) by 
Proviso, the Registrar shall, in the opiuion of such Judge 
| or other person empowered as aforesaid, have 


# Bee Act X, of 1877.. 
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been erroneous, and that an application to set the same aside shall be 
made at the first subsequent sitting in the said Court of a Judge or 
other person duly empowered as aforesaid. : 


$38. If a suit shall have been instituted in a Court of Small Causeé, 
| ‘When Registrar may re- and the defendant shall have been duly sum- 
teive and enter up jadg- moned to appear and answer therein, and if, 
zenta by confession. before the day appointed for the hearing of 
such suit, the defendant or his agent duly authorized in that behalf 
shall appear before the Registrar of the Court, and admit the plaintiff's 
claim, and apply for leave to confess judgment, it shall be lawful for 
the Registrar, if the Judge be absent on duty, and there be no person 
invested with the powers of a Judge as aforesaid, to enter on the record 
& decree for the plaintiff by confession, and such decree shall have the 
life force and effect as a decree for the plaintiff would have had if the 
suit had been heard by the Judge and a decree passed by him for the 
plaintiff : “ 
Provided that in every case, before passing a decree under this 
ake section, it shall be the duty of the Regiatrar 
fully to satisfy himself of the service of the 
summons, of the identity of the parties, and of their good faith in 
appearing before him, 


89. The Registrar, if the Judge be absent on duty, and there be no 
Exeoution of decrees by person invested with the powers of a Judge aa 
Registrar. aforesaid, shall also receive applications for the 
execution of decrees passed by the Judge, or other person empowered 
as aforesaid, of the Court of which he is the Registrar, and, subject to 
any orders which he may receive from the Judge or such other person, 
shall execute such decrees in the same manner as the Judge might 
execute them. 


_ No appeal shall lie from any order passed by the Registrar under 
_ Bar of appeal. Reversal this section; but the Judge or other person 
by Judge. empowered as aforesaid may, within three 
calendar months from the making‘of the order, of his own motion reverse 
or modify it. 


40. The Local Government may invest any Registrar with the 
* Power to invest Registrar powers of a Judge of a Court of Small Causes 
with Judge’s powers. in suits arising within the local limits of ‘the 
jurisdiction of the Court of which he is the Registrar, provided that 
the amount or value of the claim shall not exceed twenty rupees, 


The Registrar shall exercise such powers subject to the- general 
Control over Registrar,  COutrol of the Judge, or, when there is no Judge, 
of any person invested with the powers of a 

Judge as aforesaid. 


41, The suits cognizable by the Registrar under the last precedin 
-(fleariug of suits cogni. section shall be set down for hearing before suc 
xihle by trer. Registrar, and he shall hear and determine such 
guits,and execute the decrees made therein, in such manner in’ all 
xaspects aa the J ate of the Court might hear, determine, and execute 
the same respectively : OO oe 
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Provided that the Judge, or, wiren there is no Judge, the person 
Trauafer from Registrar's invested with the pewers of a Judge, whenever 
to Judge's file. he thinks proper, may transfer to his own file aay 
anit on the file of the Registrar, and may hear and determine the game, 

«BB. [Repealed by Act No. X. of 1877.) 
43, A decree passed by a Registrar under the thirty-elghth section 

Betting ‘aside Registrar's Tay be set aside by the Judge of the Court, 
decree ntder soction 88. or, when there is no Judge, by the person in- 
vested with the powers of a Judge as aforesaid, in such manner 
on such grounds only as it might be set aside if it were a decree 
at the hearing of the cause by the Judge or other person empower 
68 aforesaid. 

#4. An officer, to be styled the clerk of the Court, may be appointed 

Appointment and remo- to any Court of Small Causes on such salar 
vai of clerk of Court, as shall be authorized by the Gevernor-Gener 

of India in Council. 

The ‘appointment and removal of such officer shall rest with the 
Oourt, subject to the approval of the Local Government, or, in ter- 
ritories under the immediate administration of the Government of 
India, of the Chief Commissioner, or other principal civil authority. 

The Registrar of any Court of Small Causes may also be the clerk 
of the Court. 
45, When ‘a clerk is appointed to any Court of Small Causes, such 
Duties of olerk, clerk shall, subject to the orders of the Court 
aud of the Registrar if there be a Registrar, 

dasue all summonses, warrants, orders, and writs of execution, and ke 
@o account of all proceedings of the Court, and shall take charge of 
and aed an account of, all monies payable or paid into or out of Court, 
and shall enter an account of all such monies in a book belonging ta 
the Court to be kept by such clerk for that purpose, 
46. The High Court shall have power to make and issue general 

High Court empowered ules for regulating the practice and proceed- 
to make rales of practice, ings of Courts of Small Causes, and also to 
ée. prescribe forms for every proceeding in the said 
Courts for which it shal! think that forms should be provided, and for 
keeping all books, eutries, and accounts to be kept by the officers, and 
from time to time to alter any such rule or form; 

provided that such rules and forms be not inconsistent with the 
provisions of this Act or of any other law for the time being in force, 

47, "one by Act No. X. of 1877.) 

48, Nothing in the second section of the said Act No, III, of 1859, 

Saving of Act XI. of 1841, orthe sixth, seveuth, and eighth sections of 
wechion 17. Act No. XXII. of 1864 (to make provision 
for the Administration of Military Cantonmente), eelating to the 
establishment of Courts of Small Causes in military cantonments, shall 
be held to affect ao much of Act No, XI. of 4841 (for consolidating 
and amending the Regulations concerning Military Courts of 
for Natwe O and Soldiers in the service of the Zaat India Com- 
pany) as declates that, .in places beyond the frontier of the territori 
of the East India Company, actions of debt and other personal actions 
may be brought before the military Courts thereia mentioned, againet 
persons so amenable as therein mentioned, for any gmeunt| ~~ ; 
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49, Nothing in this Act, nor in the sixth, seventh, and eighth 
Saving of jurisdiction of sections of the said Act XXII. of 1864, shall be 
Courts of Requests, held to affect the arate of any Court of 
Requests convened under the hundred aed third section of the Sta- 
tute 27 Vic,, cap. 8, or the corresponding section in any other Statute 
for the time being in force, for punishing mutiny and desertion, and 
for the better payment of the army and their quarters, or the powers 
“i a commanding officer under any such Statute to assemble such 
ourts. 


50. When, in any Act passed prior to the coming into operation of 
Reference in previous Acts this Act, reference is made to Act XLII. of 
to Act XLII. of 1840 tobe 1860, such reference shall be read as applying to 
read as applying tothis Act. this Act; and when any procedure is directed 
to be in accordance with the provisions of Act XLIT. of 1860, such pro- 
cedure shaJl be deemed to be directed to be in accordance with the 
provisions of this Act.* | 


61. Whenever the state of business in any Court of Small Causes, 
Power togiye Small Cause the Judge of which shall be the Judge of such 
Court Jndge powersof Prin- Court only, is not sufficient to occupy his time 
dipal Badr Amfn or Magis- fully, the Local Government may invest him 
uae: within such limits as it shall from time to time 
appoint, ia addition to his powers as such Judge, with the powers of a 
on dei as defined in the Code of Criminal Procedure, or, in the 
egulation Provinces, with the powers of at Priucipal Sadr Amin, or, 
in the Non-Regulation Provinces, with the powers of an officer cxercis- 
ing me like or nearly the like powers as those of at Principal Sadr 
Amin. 


62. In the places in which the provisions of Act X.of 1859t (to 
PowertogiveSmallCause @mend the law reluting to the "Y 

Court Judge jurisdiction Rent in the Presidency of Fort William in 
under Aot X. of 1859. Bengal) are in force, the Local Guvernment 
may empower any Judge of a Court of Small Causes to hear and 
determine, under the rules contained in the said Act X, of 18594 appli- 
cable to trials before a Collector, and subject to the same regniar 
special appeal, the claims cognizable under such Act arising within the 
local limits of the jurisdiction of such Court, 

Any Judge sv empowered shall exercise all the powers of a Collector 
under the said Act X. of 1859, except the power of hearing appeal, 


53. Courts of Small Causes shall comply with such requisitions as 
Conrts to furnish records, ™ay from time to time be made by the Local 
&c., called for by Govern. Government or the High Court, for records, 
mpent or High Court, returns, and statements in such form and man- 
ser a8 such Government or Court may deem proper, 





* Ses Act X. of 1963, 8. 1 (repealed by Act XIX. of 1867): Act 1V. of 1864 (repealed 
iy Avot VILL of 1668): Act KXIL. of 1864, ». 44» Bengal Act II. of 1862, a. 2 (repealed 
by Act XII. of 1873): Madras Act IV. of 1863 (rapesiod by Apt 111. of 1878): Bouthay 
Act VIII. of 1863 (repealed by Act XII. of 1873). . 

"  - See, in Bengal, Act Vi, of 1871, ». 30, and in Madras, Act IIT. of 1878, . 29. 

< ku the Nozth-Wostern Provinces, for “ Aot X. of 1860/’ the wurds aud figures 

“ the North-Western Provinces Rent Act, 1881,” should be substitated. 
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THE PARSI SUCCESSION ACT. 
NO. XXI. OF 1865. 


Receivep rue G.-G.’s Assent ON THE 10TH Apri 1865, 


An Act to define and amend the Law relating to Intestate Succession 
: among the Pdarsis,* 


WHEREAS it is expedient to define and amend the law relating 
to intestate succession among the Péareis ; It is 
Proamble. enacted as follows :— 


1, Where a Parsi dies leaving a widow and children, the property 
Division of property Of which he shall have died intestate shall be 
among widow and children divided among the widow and children, so that 


of intestate. the share of each son shall be double the share 
of the widow, and that ber share shall be double the share of each 
daughter. 


2, Where a female Pdrsi dies leaving a widower and children, 
Division of property the property of which she shall have died in- 
among widower and child. testate shall be divided among the widower and 
ren of inteatato. such children, so that his share shall be double 
the share of each of the children, 


8. When a Paéraf dies leaving children, but no widow, the property 
Division of property Of which he shall have died intestate shall be 
amongst children of male divided amongst the children, so that the share 
intestate leaving no widow. of each son shall be four times the share of 
each daughter. 
4. When a female Parsi dies leaving children, but no widower, the 
Division amonget ohil. property of which she shall have died intestate 
dren of female intestate shall be divided amongst the children in equal 
leaving no widower. shares. 
&. If any child of get paris ean have died in re or ee 
Diviaion o ifetime, the widow or widower and issue o 
childs abare cae such child shall take the share which such child 
or hava and issue of would have taken if living at the intestate’s 
eRe death in such manner as if such deceased child 
had died immediately after the intestate’s death. 


6. Where 9 Parsi dies leaving a widow or widower, but without 
Division of property when leaving any lineal descendants, his or her father 
intestate leaves widow or 4nd mother, if both are living, or one of them if 
re but no lineal de- the other is dead, shall take one moiety of the 
ae _. property as to which he or she shall have died 
intestate, and the widow or widower shall take the other moiety. 





* Declared to to the whole of British Indis, excep | 
by Act XV. of wee w British t the Scheduled Distrivta, 
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' - Where both the father and the mother of the intestate survive 
him or her, the father’s share shall be double the share of the mother. 

- Where neither the father nor the mother of the intestate survives 
him or her, the intestate’s relatives on the father’s side, in the order 
specified in the first schedule hereto annexed, shall take the moiety 
which the father and the mother would have taken if they had survived 
the intestate, 

The next-of-kin standing first in the same schedule shall be pre- 
ferred to those standing second, the second to the third, and go on in 
succession, provided that the property shall be so distiibuted as that 
each male shall take double the share of each female standing in the 
same degree of propane. ; 

If there be no relatives on the father’s side, the intestate’s widow 
or widower shall take the whole. 


7. When a Parsi oe leaving haem meee boaglonrwer ne a 
a eedich widow or widower, his or her next-of-kin, in 
BE tibarec dol sha pl helen the order set forth in the second schedule hereto 
dow nor widower nor lineal annexed, shall be entitled to succeed to the 
descendants, whole of the property as to which he or she 

shall have died intestate. 

The next-of-kin standing first in the same schedule shall always 
be preferred to those standing second, the second to the third, and eo 
on in succession, provided that the property shall be so distributed as 
that each male shall take double the share of each female standing in 
the same degree of propinquity. 

8. The following portions of the Indian Succession Act, 1865 

Exemption of Pareis from Shall not apply to Pérsis (that is to say) the 
parts of Indian Succession whole of Part III, the whole of Part IV. ex- 
Act, 1865. cepting section 25, the whole of Part V., and 

section 43, 


THE FIRST SCHEDULE. 


(1.) Brothers and sisters, and the children or lineal descendants of such of them 
as shall have predeceased the intestate. 

(2.) Grandfather and grandmother. 

(3.) Grandfather's sons and daughters, and the lineal descendante of such of 
them as shall have predeceased the intestate. 

(4.) Great-grandfather and great-grandmother. 

(5.) Great-grandfather’s sons and daughters, and the lineal descendants of such 
of them as shall have predeceased the intestate. 


THE SECOND SCHEDULE. 


(1.) Father and mother. 
(2.) Brothers and sisters and the linea] descendants of such of them as shail 
have predeceased the intestate. 
3 Paternal grandfather and paternal grandmother. 
4.) Children of the paternal grandfuther, and the lineal descendants of such of 
them as shall have predeceased the intestate. 
5.) Paternal grandfather's father and mother. ; 
6.) Paternal grandfather's father’s children, and the lineal descendants of such 
of them as shall have predeceased the intestate. 
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.} Brothers and sisters by the mothet’s side, and the lineal descendants of such 


of aie ae ahall have predeceased the intestate. 
(8.) Maternal grandfather and maternal grandmother. 
(9.) Children of the maternal grandfather, and the lineal descendants of such of 


them as shell have predeceased the intestate. 
(10.) Son's widow, if she have not re-married at or before the death of the in- 


( 11.) Brother's widow, if she had not re-married at or before the death of the 


intestate. 
' 12.) Pwternal grandfather's son's widow, if she have not re-married at or before 


( 
the death of the intestate. 
(18,) Maternal grandfather's son's widow, if she have not re-married at or before 


the death of the intostate. 
(14.) Widowers of the intestate’s deceased daughters, if they have not re- 


married at or before the death of the intestate. 

(15.) Maternal grandfather's father and mother. 

(16.) Children of the maternal grandfather's father, and the lineal descendents 
of such of them as shall have predeceased the intestate. 

(17.) Paternal grandmother's father and mother. 

(18.) Children of the paternal grandmother's father, and the lineal descendaats 


ef such of them as shall huve predeceased the intestate. 
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THE GENERAL CLAUSES ACT. 
NO. I. OF 1868. 


Receivep tHe G.-G.'s ASSENT UN THE BRD JANUARY 1868. 


An Aot for shortening the language used in Acts of the Governor- 
General of India in Council and for other purposes. 


WHEREAS it is expedient to shorten the language used in Acts 
made by the Governor-General of India ia 
Preamble. Council, and to make certain provisions relat- 
ing to such Acts; It is hereby enacted as follows :— 
1. This Act may be cited as “ The General 
Bhort title. Clauses’ Act, 1868.” 
2. In this Act and in all Acts made by the Governor-General of 
India in Council after this Act shall have come 
Anberpretation:cieiee: into operation,—uuless there be something re- 
pugnant in the subject or context,— 

(1.) Words importing the masculine gender shall be taken to in- 
clude females; __ 

(2.) Words ‘n the singular shall include the plural, and vice versed; 

3.) “ Person” shall include any company, or association, or body of 
individuals, whether incorporated or not ; 

(4.) “ Year” and “ month” shall respectively mean a year and month 
reckoned according to the British calendar ; 

(5.) “Immoveable property” shall include land, benefits to arise 
out of land, and things attached to the earth, or permanently fastened 
to anything attached to the earth ; 

(6.) “ Moveable propeity” shall mean property of every description, 
except immoveable property ; 

4 (7.) “ Her Majesty” shall include Her heirs and successors to the 
rOWn ; 

(8.) “ British India” shall mean the territories for the time being 
vested in Her Majesty by the Statute 21 & 22 Vic., cap. 106 (An Act 
for the better government of India), other than the Settlement of 
Prince of Wales’s Island, Singapore, aud Malacca ; 

(9.) “ Government of India” shall denote the Governor-General of 
India in Council, or, during the absence of the Governor-General of 
Todia from his Council, the President in Council, or the Governor-Ge- 
noral of India alone, as regards the powers which may be lawfully exer- 
cised by them or him respectively ; 

(10.) “ Local Government” shall mean the person authorized by law 
te administer executive government in the part of British Iodia in 
which the Act containing such expression shall operate, and shall in- 
elude a Chief Commissioner ; : 
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(11.) “ High Court” shall mean the bighest Civil Court of appeal in 
such part ; , 
(iz) '« District Judge” shall mean the Judge of a principal Civil 
Court of original jurisdiction ; but shall not include a High Court in the 
exercise of its ordinary or extraordinary original civil jurisdiction ; 
(13.) “ Magistrate” shall include all persons exercising all or any of 
the powers of a Magistrate under the Code of Criminal Procedure ; 
(14.) “ Barrister” shall mean a barrister of England or Ireland, or a 
member of the Faculty of Advocates in Scotland ; 
(15.) “ Section” shall denote a section of the Act in which the word 
occurs ; 
*  (16.) “ Will” shall include a codicil and every writing making a 
voluntary posthumous distribution of property ; | 
_ (17.) “ Oath,” “ swear,” and “ affidavit” shall include affirmation, de- 
claration, affirming and declaring in the case of persons by law allowed 
to affirm or declare instead of swearing ; 
(18.) “Imprisonment” shall mean imprisonment of either descrip- 
tion as defined in the Indian Penal Code ; : 
(19.) And in the case of any one whose personal law permits adop- 
tion, “son” shall include an adopted son, and “ father” an adoptive 
father. 
_ 8. In all Acts made by the Governor-General of India in Council 
after this Act shall have come into operation— 
(1) for the purpose of reviving, either wholly or partially, a Statute, 
Revival of repealed on- Act, or Regulation repegled, it shall be neces- 
actmenta. sary expressly to state s@™@i purpose ; i 
(2) for the purpose of excluding the first in a series of days or any 
other period of time, it shall be sufficient to use 
Commencement of time. 4}, word “ from ;” 
(3) for the purpose of including the last in a series of days or any 
- . other period of time, it shall be sufficient to 
ermination of time. use the word wo to ” 
(4) for the purpose of expressing that a law relative to the chief ot 
_ Official chiefs and subor. superior of an office shall apply to the deputies 
dinates or subordinates lawfully executing the duties of 
such office in the place of their superior, it shall be sufficient to pre- 
scribe the duty of the superior; 
(5) for the purpose of indicating the relation of a Jaw to the suc- 
. cessors of any functionaries, or of corporations 
aides having perpetual succession, it shall be suffi- 
cient to express its relation to the functionaries or corporations ; and 
(G) for the purpose of indicating the application of a law to every 
Bubstitution of fanction. person or number of persons for the time being 
aries. executing the functions of an office, it shall be 
sufficient to mention the official title of the officer at present executing 
such fanctions, or that of the officer by whom the functions are com- 
monly executed. 
4. Whenever by any Act or Regulation now in force or hereafter 
Duty may be taken pro to be in force, any duty of customs or excisa, 
rate, or in the nature thereof, is leviable on any 
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iven quantity, by weight, measure, or value, of any goods or merchan- 
ize, a like duty shall be leviable according to the same rate on any 
greater or less quantity. 


5. The provisions of sections sixty-three to Seventy: both inclusive, 

' of the Indian Penal Code, and of section three 

Reoovery of fines. hutidred and seven* of the Code of Criminal 

Procedure, shall apply to all fines imposed under the authority of any 

Act hereafter to be passed, unless such Act shall contain an express pro- 
vision to the contrary. 


6. The repeal of any Statute, Act, or Regulation, shall not affect 
Matters done under @Dything done, or any offence committed, or 
énactment before itsrepeal, any fine or penalty incurred, or any proceed- 
ected. ingst commenced, before the repealing Act 
shall have come into operation. 





® See section 2 and schedule v. of Act KX. of 1872. : 
¢ This inclades a suit in which a decree hag been given.—6 Bomb., A. 0. J., 169. 
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THE COURT FEES ACT. 
NO. VII. OF 1870. 


Recsivep THe G,.-G.s ASSENT ON THE lltH MakcH 1870. 


ane 


CHAPTER L 





PRELIMINARY. 

1. This Act may be called “The Court 
Short title Fees’ Act, 1870” : 
Extent of Act. It extends to the whole of British India ; 


And it shall come into force on the first 
Commencement of Act. day of April 1870, . 


| 2, [Repealed by Act No. XIV. of 1870.) 


CHAPTER II. 
Fees in THE Hiaa Courts AND IN THE CouRTs oF SMALL Causzs 
AT THE PRESIDENCY Towns, 


3. The fees payable for the time being to the clerks and officers 
Levy of fees in High (other than the sheriffs and attorneys) of the 
Courts on their original High Courts established by Letters Patent, by 
aides, virtue of the power conferred by Statute 
twenty-fourth and twenty-fifth of Victoria, chapter one hundred and 
four, section fifteen, 
or chargeable in each of such Courts under No. eleven of the first, 
aod Nos, seven, twelve, fourteen, sixteen, twenty, and twenty-one of 
the second, schedule to this Act annexed ; 
and the fees for the time being chargeable in the Courts of Small 
Levy of feesin Presidency Causes at the Presidency towns and their 
Small Cause Courts. several offices ; 
shall be collected in manner hereinafter appearing. 


4, No document of any re vag aie pores in ei first . snsaiht 

schedule to this Act annexed, as chargeable 

bo., ia High Goarta in thei; with fees, shall be filed, exhibited, or recorded 

extraordinary jariediction. in, or shall be received or furnished by, any of 

the said High Courts in any case coming before such Court in the 
exerciee of ita extraordinary original civil jurisdiction ; 

or in the exercise of its extraordivary original criminal jurisdiction ; 

or in the exercise of its jurisdiction as regards appeals from the 

In their appeliate juris. judgment of two or more Judges of the. said 
diction. Court, or of a Division Court ; 

or in the exercise of its jurisdiction as regards appeals from the 

Courts subject to its superintendence ; 

de Courta of reference or in the exercise of its jurisdiction as & 

end revision, Court of reference or revision ; 


-  aniess'in respéct of such document there be paid a fee of an amount 
not less than that indicated by either of the said schedules as the pro- 
per fee for such document. 


5. When any difference arises between the officer whose duty it is 
Procedure in case of dif. to see that any fee is paid under this chapter, 

ference as to necessityor and any suitor or attorney, as to the necessity 
amount of fee. of paying a fee or the amount thereof, the ques- 
tion shall, when the difference arises in any of the said High Courts, 
be referred to the taxing-officer, whose decision thereon shall be final, 
except when the question is, in his opinion, one of general importance, 
in which case he shall refer it to the final decision of the Chief Justice 
of such High Court, or of such Judge of the High Court as the Chief 
Justice shall appoint either generally or specially in this behalf. 
‘When any such difference arises in any of the said Courts of Small 
Causes, the question shall be referred to the Clerk of the Court, whose 
decision thereon shall be final, except when the question is, in his opi- 
nion, one of general importance, in which case he shall refer it to the 
final decision of the first Judge of such Court. 

The Chief Justice shall declare who shall be taxing-officer within 
the meaning of the first paragraph of this section. 


CHAPTER ITI. 
Frees IN OTHER CoURTS AND IN PUBLIC OFFICES, 


6. Except in the Courts hereinbefore mentioned, no document of 
_ Fees on documents filed, any of the kinds specified as chargeable in the 
&o., in mufassal Courtaor first or second schedule to this Act annexed 
iu public offices. shall be filed, exhibited, or recorded in any 
Court of Justice, or shall be received or furnished by any public officer, 
unless in respect of such document there be paid a fee of an amount 
not less than that indicated by either of the said schedules as the proper 
fee fur such document, 


7. The amount of fee payable under this Act in the suits next 
Computation of fees pay- hereinafter mentioned shall be computed as 
able in certain suits: follows :— 

i. In suits for money (including suits for damages or compensation, 
or arrears of maintenance, of annuities, or of 
otber sums payable periodically)—according to 
the amount claimed: 

ii, In suits for maintenance and annuities or other sums payable 

for maintenance and an- periodically—according to the value of the aub- 
nities : ject-matter of the suit, and such value shall be 
deemed to be ten times the amount claimed to be payable for one year: 

iii, In suits for moveable property other than money, where the 
- for other moveable pro- subject-matter has a market-value—according 
perty having a market- to such value at the date of presenting the 
ee plaint: 


for money : 


iv. In suite— 
(a) for moveable property where the subject-matter has no market- 


.. far movenble property of value, as, for instance, in the case of documents 
nO markét-valoe relating to title, i 
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! Salorde a right tosh (b) to enforce the right te share m an, 
ta jotet only pope ty ‘aa property on the ground that it is joimt famil, 
roperty, : 
for a ddolaratory decree . (c) to obtain a declaratory deoree or orde 
and consequential relief: where consequential relief is prayed, 
(d) to obtain an injunction 
ens (e) for a right to some benofit (not herein 
ioe sapemests: otherwise provided for) to arise out of land, anc 
for accounts: (f) for aecounts— 


_ according to the amount at which the relief sought is valued in thr 
plaint or memorandum of appeal. 

To all such suits the plaintiff shall state the amount at which he 
values the relief sought, and the provisions of the Code of Civil Proce; 
dure, section thirty-one, shall apply as if, for the word ‘claim,’ the word: 
‘relief sought’ were substituted. ' 

v. In suits for the possession of land, houses, and gardens—accord: 

for possession of land, ing to the value of the subject-matter; anc 
houses, ond gardens : such value shall be deemed to be— 

where the subject-matter is land, and— 

(a) where the land forms an eutire, or a definite share of an estate. 
payiug annual revenue to Government, 

or forms part of such an estate, and is recorded in the Collector’. 
register as separately assessed with such revenue, 

and such revenue is permanently settled— 

ten times the revenue so payable: 

(b) where the land forms an entire estate, or a definite share of ar 
estate paying annual revenue to Government, or forms part of suck 
estate, and is recorded as afvresaid ; 

and such revenue is settled, but not permanently — 

five times the revenue so payable: 

(c) where the land pays no such revenue, or has been partially ex- 
empted from such payment, or is charged with any fixed payment ir 
lieu of such revcuue, : 

and nett profits have arisen from the land during the year nex 
before the date of presenting the plaint— 

fifteen times such nett profits: 

but where no such nett profits have arisen therefrom—the amoun 
at which the Court sliall estimate the land with reference to the value 
of similar jand in the neighbourhood : 

(@) where the land forms part of an estate paying revenue to Go- 
vernment, but is not a definite share of such estate, and is not separate- 
ly agseased as above-mentioned—the market-value of the land: 

Provided that, in the territories subject to the Governor of Bomba‘ 

Provieo as to Bombay 0 Council, the value of the land shall b 
Presidency. deemed to be-— 

(1) where the land is held on settlement for a period not exceedin_ 
thirty years, and pays the full assessment to Government—a sum equa 
to five times the survey-assessment ; 

(2) where the land is held on a permanent settlement, or on 
settlement for any period exceeding thirty yeare, and pays ‘the ful 
aasbesment to Government—a sum equal to ten times the survey-assess 
ment; and i a 
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(8) ‘where the whole or any part of the annual survey-assensment 
is remitted—a sum compnted under paragraph (1) or paragraph (2) of 
this proviso, as the case may be, in addition to ten times. the agsess- 
meant or the portion of assessment so remitted : 


Explanation —The word ‘estate,’ as used in this paragraph, means 
any land subject to the payment of revenue, for which the proprietor, 
or a farmer or raiyat, shall bave executed a separate engagement to 
Government, or which, in the absence of such engagement, shall have 
been separately assessed with revenue: 

(e) where the subject-matter is a house or garden—acoording to 

for houses and gardens: the market-value of the house or garden. 


vi In suits to enforce a right of pre-emption—according to the value 

to enforce a right of pre (computed in accordance with paragraph v. of 

emption. this section) of the land, house, or garden 1a 
respect of which the right is claimed : 


vii. In suits for the interest of an assignee of land revenue—fifteen 
for interest of assignee of times his nett profits as such for the year next 
land-revenue, before the date of presenting the plaiat: 


viii. In suits to set aside an attachment of land or of an interest 
to set aside an attach. 10 land or revenue—according to the amount 
ment. for which the land or interest was attached : 
Provided that, where such amount exceeds the value of the land or 
interest, the amount of fee shall be computed as if the suit were for the 
possession of such land or interest: 


ix. In snits against a mortgagee for the 
to redeem : recovery of the property mortgaged, 
and in suits by a mortgagee to foreclose 
to foreclose : the mortgage, 

or, where the mortgage is made by conditional sale, to have the 
sale declared absolute— 

according to the principal money expressed to be secured by the 
instrument of mortgage: 

for specific performance : x. In suits for specific performance— 

(a) of a contract of sale—according to the amount of the consi- 
deration : 

{b) of a contract of mortgage—accordivg to the amount agreed ‘to 
be secured : 

(c) of a contract of lease—according to the aggregate amount of 
the fine or premium (if any) and of the rent agreed to be paid during 
the first year of the term :— 

; Pie of an award—according to the amount or value of the property 
an ‘dispute: 

between landlord and xi. In the following suits between landlord 
tenant. and tenant : 

(a) for the delivery by a tenaut of the counterpart of a lease, 

(6) to enhance the rent of a tenant having a right of occupancy, 

' {e) for the delivery by a landlord of a lease, 

(a). to eontest a notice of ejectment, i 
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(¢) to recover the occupancy of land from which a tenant has heen 
illegally ejected by the landlord, and 

(/) for abatement of rent— ; ace 

according to the amount of the rent of the land to which the suit 
refers, payable for the year next before the date of presenting the plaint. 

8, The amount of fee payable under this Act on a memorandum 

Fee on memorandum of Of appeal against an order relating to compen- 
appeal against order relat- sation under any Act for the time being in 
ing to compensation. force for the acquisition of land for public pur- 
poses shall be computed according tu the difference between the 
amount awarded and the amount claimed by the appellant, 

9, If the Court sees reason to think that the annual nett profits or 

Power to ascertain nett the market-value of any such land, house, or 
profits or market-value. garden as is mentioned in section seven, para- 

raphs five and six, have or has been wrongly estimated, the Court may, 
as the purpose of computing the fee payable in any suit therein men- 
tioned, iasue a commission to any proper person, directing him to make 
such local or other investigation as may be necessary, and to report 
thereon to the Court, 

10, i. If, in the result of any such investigation, the Court finds 

Procedure where nett pro. that the nett profits or market-value have or 
fits or market-valuewrongly has been wrongly estimated, the Court, if the 
estimated. estimation has been excessive, may, in its dis- 
cretion, refund the excess paid as such fee: but if the estimation has 
been insufficient, the Court shall require the plaintiff to pay so much 
additional fee as would have been payable had the said market-value 
or nett profits been rightly estimated : 

ii, In such case the suit shall be stayed until the additional fee is 
paid, If the additional fee is not paid within such time as the Court 
shall fix, the suit shall be dismissed : 

iii. Section one hundred and eighty of the Code of Civil Proce- 
dure shall be construed as if the words ‘the market-value of any pro- 
perty or’ were inserted after the word ‘ascertaining, and as if the 
words ‘ or annual nett profits’ were inserted after the word ‘ damages.’ 

11. In suits for mesne-profits or for immeveable property and 
Bi re as atts ge mesne-profits, or for an account, if the profits 
mesne-profits or account OF amount decreed are or is in excess of the 
when’ amount decreed ox: profits claimed or the amount at which the 
oveds amount claimed. plaintiffs valued the relief sought, the decree 
shall not be executed until the difference between the fee actually paid, 
and the fee which would have been payable had the suit comprised the 
whole of the profits or amount so decreed, shall have been paid to the 
proper officer. 

Where the amount of mesne-profits is left to be ascertained in the 
course of the execution of the decree, if the profits so ascertained 
exceed the profits claimed, the further execution of the decree shall be 
stayed watil the difference between the fee actually paid, and the fee 
which would have been payable had the suit comprised the whole of 
the profits eo ascertained, is paid. If the additional fee is not paid 
within such time as the Court ahall fix, the suit shall be dismissed. 
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12, i. Every question relating to valuation for the purpose of deter- 
‘ Decision of questions as Mining the amount of any fee chargeable 
te valuation, under this chapter on a plaint or memorandum 
of appeal shall be decided by the Court in which such plaint or memo- 
randum, as the case may be, is filed, and such decision shall be final as 
between the parties to the suit : 

ii, But whenever any such suit comes before a Court of appeal, 
reference, or revision, if such Court considers that the said question has 
been wrongly decided, to the detriment of the revenue, it shall require 
the party by whom such fee bas been paid to pay so much additional 
fee as would have been payable had the question been rightly decided, 
and the provisions of section ten, paragraph ii., shall apply. 

13. If an appeal or plaint, which has been rejected by the lower 

Refand of fee paidon me. Court on any of the grounds mentioned in the 
morandum of appeal. Code of Civil Procedure, is ordered to be re- 
ceived, or if a suit is remanded in appeal, on any of the grounds men- 
tioned in section three hundred and fifty-one of the same Code, for a 
necond decision by the lower Court, the Appellate Court shall grant to 
the appellant a certificate, ‘authorizing him to receive back from the 
Collector the full amount of fee paid on the memorandum of appeal: - 

Provided that, if, in the case of a remand in appeal, the order of 
remand shall not cover the whole of the subject-matter of the suit, the 
certificate so granted shall not authorize the appellant to receive back 
more than 80 much fee as would have been originally payable on the 
part or parts of such subject-matter in respect whereof the suit has 

n remanded. 

14, Where an application for a review of judgment is presented on 
_ Refund of fee on applica. OF after the ninetieth day from the date of the 
tion for review ofjadgment, decree, the Court, unless the delay was caused 
by the applicant’s laches, may, in its discretion, grant him a certificate, 
authorizing him to receive back from the Collector so much of the fee 
paid on the application as exceeds the fee which would have been pay- 
able had it been presented before such day. 

15. Where an application for a review of judgment is admitted, 

Refand where Court re. #04 where, on the rehearing, the Court reverses 
verses.or modifies itsformer OF modifies its former decision on the ground 
decision on ground of mis- of mistake in law or fact, the applicant shall 
take. be eutitled to a certificate from the Court 
authorizing him to receive back from the Collector so much of the fee 
paid on the application*® as exceeds the fee payable on avy other appli- 
cation to such Court under the second schedule to this Act, No. one, 
Cause (b) or clause (d). ; 

But nothing in the former part of this section shall entitle the 
applicant to ee certificate where the reversal or modification is due, 
Wholly or in part, to fresh evidence which might have been produced at 
‘the original hearing. 

Sec toe . 4 
® Seo Act XX. of 1870. i 
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16, Whes any appeal is presented to 4 Civil Court, not againgt the 
. Aaditional feo where re. Whole of a decision, but only against so much 
apondent takes abjection to thereof as relates to a portion of the. subject. 
unappesled part of decres. matter of the suit, and, on the hearing of such 
appeal, the respondent takes, under section three hundred and forty- 
eight of the Code of Civil Procedure, an objection to any part of the 
said decision other than the part appealed against, the Cuurt shall not 
hear such objection until the respondent shall have paid the additional 
fee which would have been payable had the appeal comprised the part 
of thedecision so objected to. 


17. Where a suit embraces two or more distinct subjects, the plaint 
or memorandum of appeal shall be chargeable 
Maltifarious suite. with the aggregate amount of the fees to which 
the plaints or memoranda of cipal in suits embracing separately each 
of such subjects would be liable under this Act. 
_ Nothing in the former part of this section shall be deemed to affect 
the power conferred by the Code of Civil Procedure, section nine, 


18, When the first or only examination of a person who complaing 
- Written examinations of Of the offence of wrongful confinement, or of 
complainants. wrongful restraint, or-of any offence other than 
an offence for which police-otficers may arrest without a warrant, and 
who has pot already presented a petition on which a fee has been levied 
under this Act, is reduced to writing under the provisions of the Code 
of Criminal Procedure, the complaiuant shall pay a fee of eight annas, 
anless the Court thinks fit to remit such payment, 


Exemption of certain do- 19. Nothing contained in this Aet shall 
oumenta. render the followiag documents chargeable with 
any fee :— 


i, Power-of-attorney to institute or defend a suit when executed by 
an officer, warrant-officer, non-commissioned officer, or pri- 
vate of Her Majesty’s army not in civil employment, 

ii, Declarations mentioned in section one hundred and eighteen 
and section one hundred aud sixty-four of the Code of Civil 

- Procedure. 

iii. Written statements called for by the Court after tho first hear- 
ing of a suit. 

iv, Plaint presented toa Military Court of Requests and petition 
for execution of a decree of such Court, 

v, Plaints in suits tried by Village Munsifs in the Presidency of 
Fort St. George. 

vi. Plaiuts and processes in guita before District Panchayats in the 
samme Presidency. 

vil, — a before Collectors under Madras Regulation XIE, 
of 1816, 

vill, Probate of a will, letters of administration, and certificate men- 
tioned in the first schedule to this Act annexed, No. twelve, 
where the amount or value of the property ia respect 

; lich thee ‘probate oy letisie oc sectiente alaall be granted 
does not exceed one thousand rupees. 
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ix, Application or petition to a Collector or other officer making a 
settlement of land-revenue, or to a Board of Revenue, or a 
Commissioner of Revenue, relating to matters connected 

with the assessment of land or the ascertainment of rights 

thereto or interests thereia, if presented previous to the final 
confirmation of such settlement, | 

x. Application relating to a supply for irrigation of water belong- 

ing to Government. | 

xi, Application for leave to extend cultivation, or to relinquish 
land, when presented to an officer of land-reyenue by a per- 
son holding, under direct engagement with Government, land 
of which the revenue is settled, but not permanently. 

xii, Application for service of notice of relinquishment of laud or of 
enhancement of rent. 

xiii, Written authority to an agent to distrain, 

xiv, First application (other than a petition containing a criminal 
charge or information) for the summons of a witness or other 
person to attend either to give evidence or to produce a docu- 
ment, or in respect of the production or filing of an exhibit 
not being an affidavit made for the immediate purpose of 
being produced in Court. 

xv. Bail-bonds in criminal cases, recognizances to prosecute or give 
evidence, and recognizances for personal appearance or other- 
wise, 

xvi. Petition, application, charge, or information respecting any of- 
fence, when presented, made, or laid to or before a police-~ 
officer, or to or before the Heads of Villages or the Village 
Police in the territories respectively subject to the Governors 
in Council of Madras and Bombay. 

xvii. Petition by a prisoner or other person in duress or under re- 
straint of any Court or its officers, 

xviii, Complaint of a public servant (as defined in the Indian Penal 
Code), a municipal officer, or servant of a Railway Company. 

xix, Application for permission to cut timber in Government forests 
or otherwise relating to such forests, 

xx, Application for the payment of money due by Government to 
the gq.) sean 

xxi. Petition of appeal against the chaukiddri assessment under Act 
No, XX. of 1856, or against any municipal tax. 

xxii, Applications for compensation under any law for the time being 
in force relating to the acquisition of property for public 

purposes, . 

xxiii, Petitions presented to the Special Commissioner appointed 

under Bengal Act No, II. of 1869 (to ascertain, regulate, 

and record certain tenures in Chutid Nagpur), a 

xxiv. Petitions under the* Indian Christian Marriage Act, 1872, sec- 
tions forty-five and forty-eight. 





* Bee Aot XV. of 1872, s. 2, a 
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CHAPTER ITIA.* . "e 
Puovares, Lerrees oF ApwinisfRaTion, AND Certirica 
oY ADMINISTRATION, 


'19A. Where any person, on applying for the probate of a will or 
“Belief where too higha letters of administration, has estimated the 

Conrt-fec has been paid. property of the deceased to be of greater value 
than fhe same has afterwards proved to be, and has consequently paid 
too high a Court-fee thereon, if within six months after the true value 
of the property has been ascertained, such person produces the probate 
or letters to the Chief Costrolling Revenue Authority of the province 
in which the probate or letters has or have been granted, 

and delivers to such Authority a particular inventory and valua- 
tion of the property of the deceased, verified by affidavit or affirmation, 

and if such Authority is satisfied that a greater fee was paid on 
the probate or letters than the law required, 

the said Authority may— 

(a) cancel the ea on the probate or letters, if such stamp has 
not been already cancelled ; 

(6) substitute another stamp for denoting the Court-fee which 
should have been paid thereon ; and 

(c) make an allowance for the difference between them as in the 
case of spoiled stamps, or repay the same in money, at his discretion. 


19B. Whenever it is proved to the satisfaction of such Authority 
Hlelicf where debts due that an executor or administrator has paid 
froin a deceased peraon have debts due from the deceased to such an amount 
been paid out ofhis estate. 45 being deducted out of the amount or value of 
the eatate, reduces the same to a sum which, if it had been the whole 
gross amount or value of the estate, would have occasioned a less Court-fee 
to be paid on the probate or letters of administration granted in respect 
of such estate, than has been actually paid thereon under this Act, 

such Authority may return the difference, provided the same be 
claimed within three years after the date of such probate or letters. 

But when, by reason of any legal proceeding, the debts due from 
the deceased have not been ascertained and paid, or his effects have not 
Been recovered and made available, and in consequence thereof the 
executor or administrator is prevented from claiming the return of such 
difference within the said term of three years, the said Autherity may 
allow such further time for making the seis as may appear to be rea- 
gonablé under the circumstances, 

190. Whenever such a grant of probate or letters of administra- 

- Relief in case of several tion has been or is made in respéct of the whole 
greats, of the property belonging to an estate, and 
the full fee chargeable under this Act has been or is paid thereon, no 
fee shall be chargeable under the same Act when a like grant is made 
in respect of the whole or any part of the same property belonging to 
the same estate ; 


© This chapter haa been inserted by Act XBII. of 1878, ». & 
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Whenever such a grant has been or is made in respect of. any pro- 
perty forming of an estate, the amount of fees then actually paid 
under this Act shall be deducted when a like grant is made in reapect 
ef property belonging to the same estate, identical with or including the 
property to which the former grant relates. : 


19D, The probate of the will, or the letters of administration of 
Probetes declared valid as the effects, of any rson deceased, heretofore 
to trast-property, though or hereafter granted, shall be deemed valid and 
not covered by Court-fee.  gyailable by his executors or administrators for 
recovering, transferring, or assigning any moveable or immoveable pro« 
petty whereof or whereto the deceased was possessed or entitled, either 
wholly or partially as a trustee, notwithstanding the amount or value 
of such property is not included in the amount or value of the estate in 
respect of which a Court-fee was paid on such probate or letters of 
administration. 


19E. Where any person, on applying for probate or letters of ad- 
Prevision for case where Ministration, has estimated the estate of the 
tes low # Court-feehasbeen deceased to be of less value than the same has 
paid on probutes, &o. afterwards proved to be, and has in consequence 
paid too low a Court-fee thereon, the Chief Controlling Revenue 
Authority of the province in which the probate or letters has or have 
been granted may, on the value of the estate of the deceased being 
verified by affidavit or affirmation, cause the probate or letters of adminis- 
tration to be duly stamped on payment of the full Court-fee, which 
ought to have been originally paid thereon in respect of such value and 
of the further penalty, if the probate or letters is or are produced withia 
one year from the date of the grant, of five times, or if it or they is 
or are produced after oue year from such date, of twenty times, such 
proper Oourt-fee, without any deduction of the Court-fee originally 
paid on such probate or letters : 


Provided that, if the application be made within six months after 
the ascertainment of the true value of the estate and the discovery 
that too low a Court-fee was at first paid on the probate or letters, and 
if the said Authority is satisfied that such fee was paid in consequence 
of a mistake, or of its not being known at the time that some particular 
part of the estate belonged to the deceased, and without any intention 
of fraud or to delay the payment of the proper Court-fee, the said 
Authority may remit the said penalty, and cause the probate or letters 
to be duly stamped on payment only of the sum wanting to make up 
the fee which should have been at first paid thereon. 


19F. In case of letters of administration on which too low a Conrt- 
Adwinistrator togive pro. fee has been paid at first, the said Authority 
per security before letters shall not cause the same to be duly stamped in 
stamped under section 198. manner aforesaid, until the administrator ‘has 
given such security to the Court by which the letters of administration 
have been ganted as ought by law to have been given on the granting 
thereof, in case the full value of the eatate of the deceased bad been 
then ascertained, 
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19G. Where too low a Court-fee has been paid on any probate or 
z ho.. not pay. letters of administration in consequence of any 
ing full ere oe raed mistake, or of its not being known at the time 
bates, 40.,withinsix months that some particular part of the estate belong- 
afterdiscovery ofunder-pay- eq to the deceased, if any executor or adminis- 
a trator actiug under such probate or letters does 
not, within six months after the first day of April 1875, or .after the 
discovery of the mistake, or of any cffects not known at the time to 
have belonged to the deceased, apply to the said Authority and. pay what 
is wanting to make up the Court-fee which ought to have been paid at 
first on such probate or letters, he shall forfeit the sum of ove thousand 
rupees, and also a further sum at the rate of ten rupees per cent, on 
the amount of the sum wanting to make up the proper Court-fee. 


19H. The provisions of sections ee to cn (both ipeluelee) shall, 
1 . mutatis mutandis, apply to certificates grant- 
plied ia! gortificaion ude ed under Act No. XL. of 18d8 ( for makin 
Acts XL, of 1858 und XX. better provision for the care of the persons an 
eae property of Minors in the Presidency of Fort 
William in Bengal) or Act XX. of 1864 (for making better provision 
for the care of the persons and property of Minors in the Presidency 
of Bombay) and to the holders of such certificates. 


CHAPTER IV. 
Process FEss, 


Rules as to costs of pro- 20, The High Court shall, as soon as may 
cossen. be, make rules as to the following matters :— 

i. the foes chargeable for serving and executing processes issued 
by such Court in its appellate jurisdiction, and by the other Civil and 
Revenue Courts established within the local limits of such jurisdiction ; 

ii, the fees chargeable for serving and executing processes issued 
by the Criminal Courts established within such limits in the case of 
offences other than offences for which police-officers may arrest without 
& Warrant; and 

iii, the remuneration of the peons and all other persons employed 
by leave of a Court in the service or execution of processes, 

The High Court may, from time to time, alter and add to the rulea 
go made. . 

All such rules, alterations, and additions, shall, after being confirm- 

Confirmation and pub. ed by the Local Government, and sanctioned 
Hoation of rales. by the Governor-General of India in Council, 
be published in the local official Gazette, aud shall thereupon have the 
force of law. . 

Until such rules ehall be so made and published, the fees now 
leviable for serving and executing processes shall continue to be levied, 
and shall be deemed to be fees leviable under this Act. a 

21. A Table in the English and Vernacular languages, showing 

Table of process feos. the fee chargeable for such service and execu- 

tion, shall be exposed to view in a conspicuous 
part of each Court. 
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24, Subject to rules to be made by the High Court, and approved 
‘Wamber of District and by the Local Government aud the Governor- 

subordinate Courts. General of India in Council, | 
-- every District Judge and every Magistrate of a District shall fix, 
and may from time to time alter, the number of pcons necessary to be 
employed for the service and execution of processes issued out of his 
Court aud each of the Courts subordinate thereto ; 

and for the purposes of this section, every Court of Small Causes 
- Nomber ef peons in Mu- established under Act No. XI. of 1865 (to 
fassal Small Cause Courts. consolidate and amend the law relating to 
Courte of Small Causes beyond the local limits of the ordinury origi- 
nal civil jurisdiction of the High Courta of Judicature) shall be 
deemed to be subordinate to the Court of the District Judge. 


23, Subject to rules to be framed by the Chief Controlling Re- 
Number of peons in Re- Venue Authority, and approved by the Local 
venue Courts, Government and the Governor-General of India 
in Council, every officer performing the functions of a Collector of a 
District shall tix, and, may from time to time alter, the number of peons 
necessary to be employed for the service aud execution of prucesses 
issued out of his Court or the Courts subordinate to him. 


24. Every process served or executed under this chapter shall be 
Process served under this held to be a process within the meaning of sec- 
chapter to be held process tion one hundred and eighty-eight of the Code 
rerved under Civil Proce- of Civil Procedure, and of section two of Act No. 


Gare Code, XXILI. of 1861 (to amend Act VIII, of 1859). 
CHAPTER V. 
Or THe MopE oF LEVYING FEES, 
Collection of fees by 25. All fees referred to in section three, or 
stamps. chargeable under this Act, shall be collected by 


stamps, 
26. The stamps used to denote any fee chargeable under this Act 
Stamps to be impressed shall be impressed or adliesive, or partly im- 
or adhesive. pressed and partly adhesive, as the Governor- 
General of India in Council may, by notification in the Gazette of India, 
from time to time, direct. 
Bales for supply, number, 27. The Local Government may, from time 
renewsl, and keeping ac- to time, make rules for regulating— 
counte of stampa. 
(a) the supply of stamps to be used under this Act, 
(6) the number of stamps to be used for devoting any fee charge- 
able under this Act, 
(c) the renewal of damaged or spoiled stamps, and . 
(d) the keeping accounts of all stamps used under this Act: 
Provided that, in the case of stamps used under section three in a 
High Gourt, such rules shall be made with the concurrence of the Chief 
Justice of such Court, —— 
All auch rules shall be published io the local official Gazette, and 
shall thereupon have the force of law. 
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28. No document which ought to bear a stamp under: this Act 
Stamping documents in- Shall be of any validity, wuless and until it is 
advertently received. properly stamped, 7 
But if any sach document is, through mistake or inadvertenc®, r 
ceived, filed, or used in any Court or office without being properly 
stamped, the presiding Judge or the head of the office, as the case ming 
be, or, in the case of a High Court, any Judge of such Court, may, if be 
thinks fit, order that such document be stamped as he may direct; and 
on such document being stamped accordingly, the same and every prp- 
ceeding relative thereto shall be as valid as if it bad been properly 
stamped iv the first instance, 
29. Where any such document is amended in order merely to eor- 
rect a mistake, and to make it conform to the 
peers ioe original intention of the parties, it shall not be 
necessary to impose a fresh stamp. 


80. No document requiring a stamp under this Act shall be filed 
or acted upon in any proceeding in any Court 
Osnoellation of stamp. or office until the stamp has been cancelled. 

Such officer as the Court or the head of the office may from time 
to time bevel shall, on receiving any such document, forthwith effect 
such cancellation by punching out the figure-head so as to leave the 
amount designated on the stamp untouched, and the part removed by 
punching shall be burnt or otherwise destroyed. 


CHAPTER VI. 
MISCELLANEOUS. 


31. i. Whenever an application or petition containing a complaint 
Repayment of fees paid OF Charge of an offence, other than an offence 
on applications to Criminal for which police-officers may arrest without 
Courts, warraut, is presented to a Criminal Court, the 
Court, if it convict the accused person, shall, in addition to the penalt 
imposed upon him, order him to repay to the complainant the fee pai 
ou such application or petition. 

ii. In the case mentioned in section eighteen, the Court, if it con- 
vict the accused person, shall, in addition to the penalty imposed upon 
him, order him to repay to the complainant the fee, if any, paid by the 
latter fur the examination. | | 

iii, When the complainant has paid fees for serving processes in 
either of the cases mentioned in the first and second paragraphs of this 
section, the Court, if it convict the accused person, shall, in addition to 
the penalty imposed upon him, order him to repay such fees to the 
complainant, 

iv. All fees ordered to be repaid under this section may be recover- 
ed as if they were fines imposed by the Court. " 


$2. The Code of Civil Procedure, sections three hundred and eight 
Amendmonteof Act VIIL 290d three hundred and nie, shall be read as if, 
of 1859, sections 208, 300, for the words ‘stamp-duty’ and ‘stamp, the 
S71, 873. words and figures ‘ fees chargeable under the 
Cuurt Fees’ Act, 1870,’ were subatituted ; section three hnadred and 
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seventy-one of the same Oyde shall be read as if, for the words ‘a stamp 
of the value,’ the words ‘ the payment of the fee’ were substituted ; and 
section three hundred and séyenty-three of the same Code shall be read 
as if, for the worda ‘on a stqunp paper of the value,’ the words ‘ and 
shell be chargeable with the fee,’ were substituted; ard as if for the 
words ‘ for the stamps, the worda ‘ the fees’ were substituted.® 


83. Whenever the filing or exhibition in a Criminal Court of a 
Admission in eriminat Gocument im respect of which the proper fee 
cases of documents forwhich has not been paid is, in the opinion of the 
proper fea has not been paid. presiding Judge, necessary to prevent. a failure 
of justice, nothing contained in section four or section six shall be 
deemed to prohibit such filing or exhibition. 


$4. In the Geveral Stamp Act, 1869, section forty-eight shall be 
read as if, for the words and figures ‘ Act No, 
XXVI. of 1867 (¢0 amend the law relating 
to Stamp Duties),’ the words and figures ‘The Court Fees’ Act, 1870,’ 
were substituted. 


35. The Governor-General of India in Council may, from time to 
Power to reduce or remit time, by notification in the Gazette of India, 
fees. reduce or remit, in the whole or in any part of 
British India, all or any of the fees mentioned in the first and second 
schedules to this Act annexed, 
and may, io like mauuer, cancel or vary such order. 


36. Nothing in Chapters II. and V. of this Act applies to the 
Baving of fees to certain COnimission payable to the Accountant-General 
officers of High Courts. of the High Court at Fort William, or to the 
hers erie any officer of a High Court is allowed to receive in addition to 
a fixed salary, 


Rules for sale of stamps. 


* See Aot XVI. of 1870. 
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SCHEDULE L 
Ad valorem fees. 





Nomsrr. ' Propse Fer. 








When the amount or value of the 
subject-matter in dispute does not 
exceed five rupees ... sh ... | Six annas, 
When such amount or value exceeds 
five rupees, For every five rupees, 
or part thereof, in excess of five] 
rupees, up to one hundred rupees ... | Six annas. 
When such amount or value exceeds 
one hundred rupees, For every ten 
rupees, or part thereof, in excess of 
one hundred rupees, up to one 
thousand rupees”... sie ise 
When euch amount or walue exceeds 
one thousand rupees, For every one 
hundred rupees, or part thereof, in 
excess of one thousand rupees, up 
to five thousand rupees... ... | Five rupees. 
When such amount or value exceeds 
: five thousand rupees, For every two 
1. Plaint or memoran- hundred and fifty rupees, or part 
dum of mi ery (not other. thereof, in excess of five thousand 


Twelve annas.: 


wise provided for in this rupees, up to ten thousand rupees ... | Ten rupees. 
Act), presented to any Civil || When such amount or value exceeds 
or Revenue Court, except ten thousand rnpees, For avery 
those mentioned in section five hundred rupees, or part thereof, 
three.® in excess of ten thousand rupees, 


up to twenty thousand rupees _... | Fifteen rupees. 
When such amonnt or value exceeds 
twenty thousand rupees, For every 
one thousand rupees, or part there- 
of, in excess of twenty thousand 
4 rupees, up to thirty thousand ru- 
CB... ass * sie ... | Twenty rapecs. 
When such amount or value exceeds 
thirty thousand rupees, For every 
two thousand ru or part there- 
of, in scared eed pelo fess 
rupees, up to thousand rupees. | I'wenty ru 
When aaah anineat or value sipouds en 
fifty thousand rupees, For every 
five thousand rupees, or part there- 
of, in excess of fifty thousand ru- 
pees ... ae see ne . ; Lwenty-five ru- 
; pees. 
Provided that the maximum fee levi- 
able on a plaint or memorandum of 
appeal shall be three ¢ 


rupees. 





* To ascertain the proper feo levishle on the institution of & suit, gee the Table 


a8 4 Aan phy.- * 


¥ here Wil] 


OQOURT TRES, 
SCHEDULE I—(contioued). 





‘ Nowprr. 





2. Plaint in a suit for pos- 
seasion under Act No. XIV. of 
1859 (fo provide for the limi- 
tation — section fifteen. 


3. Act No. 
VIfi. ¢ 1871.] | 


4. Application for review of 
judgment, if presented on or 
after the ninetieth day from 
the date of the decree. 

6. Application for review of 
judgment if presented before 
the ninetieth day from the 
date of the decree. 


6. Copy or translation 
of a judgment or order not 
being, or having the force 
of, a decree. 


7. Cop of a decree or 
order bevise the force of a 
decree. 


8. Copy of any document 
liable to stamp-duty under 
the General Stamp Act, 1869, . 
when left by shy party to a 

- suit or proceeding is place of 
‘the original withdrawn. 


f 
( 


When such judgment or order is 
passed by any Civil Court other 
than a High Court, or by the pre- 
siding officer of any Revenue Court 
or office, or by any other Judicial 
or Executive Authority— 

(a.)\—I£ the amount or value of the 

subject-matter is fifty or less 
than fifty rupees ‘a 

(b.)—If such amount or value exceeds 

fifty rupees ... sis ae 

When such peepee. or order is 
passed by a High Court ... fae 


When such decree or order is made 
by any Civil Court other than a 
High Court, or by any Revenue 
Court— ; 

(a.)—I£ the amount or value of the 
subject-matter of the suit 
wherein such decree or order 
is made is fifty or less than 
fifty rupees ... see ats 

(b.)—I£ anch amount or value ex- 
ceeds fifty rapees ... * 


When such decree or order is made 
by a High Court... bes ve 


(a.)-——When the regen cc charge- 
able on the original does not 
exceed eight snuas .., “a 


e6e 


(b.}—In any other case 


Prorzr Fax. 





A fee of one-half 


the amount 
tge Sunioat in 
@ foregoin 

scale, 2 

The fee leviable 
on the plaint or 
memorand um 
of appeal. : 

One-half of the 
fee leviable on 
the plaint or 
memorandy m2 
of appeal. 


Four annas. 
Eight annas, ,, 


One rupee. 


4 


Eight annas. 
One rupee. 


Four rupees. 


The amount of 
the duty 
chargeable on 
the original. 


.. | Bight annas. 


ere tne rman eerenceenactet tae nce CATA ELEC TELLIN ODAC, 
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COURT FEES. 
SQOHEDULE I.—(contiaued). 


{1870 





. 9. Copy of any revenue or 
judicial proceeding or order 
not otherwise provided for 
by this Act, or copy of any 
account, statement, report, 
or the like, taken out of any 
Civil or Criminal or Revenue 
Oourt or office, or from the 
office of any chief officer 
char with the executive 
administration of a Division. 


10, Certificate of 
ministration 


the care of the persons and 

operty of minora in the 
Presidency of Fort Wil- 
liam in gal), or under 
Act No. XX. of 1864 ( for 
making better provision for 
the care of the persons and 


ty of minors in the 
Presidency of Bombay). 


il. Probate of a will or 
letters of administration 
with or without will annexed. 

12, Certificate ranted 
under Act No. XXVII. of 
1860 (for facilitating the 
gollection of debta on succes- 
sions and for the security 
y parties paying debis to 

representatives of de- 
ceased Sade or under 
ay Regulation VIII. 
of 1 (to Broa for the 

orma recognition 0 
Fons Emecuiors, and gi 
ministrators, and the 
appointment dminis- 
tratorae and Managers of 
Property by the Courts). 


he 


® <0, 
af George, 6 Beng. 


ad- 

granted under 

Act No. XL. of 1858 (for 
making better provision for 


For every three hundred and sixty 
words or fraction of three hundred 
and sixty words... eee oes 


If the amount or value of the pro- 
perty in respect to which such cer- 
tificate is granted does not exceed 
five hundred rupees os ne 


If such amount or value exceeds five 
hundred rupees, but not one thou- 
sand rupees ,.. sia se one 


And for every one thousand rupees, 
or part thereof, in excess of one 
thousand rupees... 


If the amount or value of the pro- 
rty* in respect of which the pro- 
te or letters or certificate shall 

be granted exceeds one thousand 
rupees. 


Note.—The person to whom any 
such certificate is granted, or his re- 
presentative, shall, after the expira- 
tion of twelve months from the date 
of such certificate, and thereafter 
whenever the Court granting such 
certificate requires him so to do, file 
a statement on oath of all monies 
reoovered or reali 
such certificate. 


realized by him under 


Eight annas. 


Five rupees. 


Ten rupees. 


. | Five rupees. 


Two per centum 
on such amount 
or value. 


Ee ee ne posseased or entitled..-In the geade 
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SCHEDULE I.—(continued), 
Ad valorem fees. 











If the monies so recovered or real- 
ized exceed the amount of debts or 
other property as sworn to by the 
person to whom the certificate is 
granted, the Court may cancel the 
same, and order such person to take 
out a fresh certificate, and pay the 
fee prescribed by this schedule for 
such excess. 


In default of filing such statement 


within the time allowed, the Court 
may cancel the certificate.* 


®@ That the certificate liable to cancellation remains in force until cancelled, ese 6 
138. 


we couRT FEns, fis7o: 
SCHEDULE I.—(continwed). 







When the amount or value 
of the subject-matter 
exceeds 





Rs. Rs Ra, A. P. 
0 5 0 6 0 
5 10 012 0 
10 15 1 2 0 
15 20 1 8 0 
20 25 114 0 
25 30 2 4 0 
80 85 210 O 
35 40 38.0 0 
40 45 8 6 0 
45 50 312 0. 
50 55 420 -~ 
55 60 4 8 0 
60 65 414 0 
65 70 &§ 4 0 
70 75 510 0 
75 80 6 0 0 
80 85 6 6 0 
85 90 612 0 
90 95 7 2 0 
95 100 7 8 0 
100 110 8 4 0 
110 120 9 0 0 
120 130 912 0 
180 140 10 8 0 
140 150 1l 4 Q 
150 160 12 0 0 
160 170 1212 0 
170 180 13 8 0 
180 190 14 4 0 
190 200 15 0 0 
200 210 1512 0 
210 220 16 8 0 
220 230 17 4 0 
230 240 18 0 @ 
240 250 18 12 0 
250 260 18 8 0 
260 270 20 4 0 
270 280 21 0 0 
280 290 2112 0 
290 300 22 8 0 
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SOHEDULE L—(continued): 
Fable of rates of ad valorem fees, &c.—(continued).. 






When the amount or value 
of the subject-matter 
ex 







Re. Rs, Rs, A. P, 
$00 810 23 4 0 
310 820 24 0 0 
$20 $30 2412 0 
330 840 25 8 0 
340 350 26 4 0 
8350 860 27 0 0 
360 370 2712 0 
370 880 28 8 0 
380 390 29 4 0 
390 400 80 0 0 
400 410 3012 0 
410 420 31 8 0 
420 430 $2 4 0 
430 440 83 0 0 
440 450 33 12 O 
450 460 84 8 0 
460 470 35 4 0 
470 480 $6.0 0 
480 490 $6 12 0 
490 500 87 8 0 
500 510 38 4 0 
510 520 39 0 0 
520 530 $9 12 0 
530 540 40 8 0 
540 550 41 4 0 
550 560 42.0 0 
560 570 4212 0 
570 580 43:8 0 
580 590 44 4 0 
590 600 45 0 0 
600 610 45 12 0 
610 620 46 8 O 
620 630 47 4 0 
630 640 48 0 0 
640 650 48 12 0 
650 660 49 8 0 

670 50 4 0 
670 680 51.0 0 
680 690 6112 O 
690 700 52.8 0 








lem COURT FREES: «ere, 
SCHEDULE 1,—(contintied). 
Table of rates of ad valorem fees, &co—(continued), 
the amount or value P 
bila ae But does not exceed Proper Fee. 
exceeds 
. Ra, : Ra, A. P. 
700 710 63 4 0 
710 720 54 0 0 
720. 730 6412 0 
730 740 55 8 O 
740 750 56 4 QO 
750 760 57 0 0 
760 770 57 12 0O 
770 780 68 8 0 
780 790 59 4 0 
790 800 60 0 0 
800 810 60 18 0O 
810 820 61 8 0 
820 830 62 4 0 
830 840 68 0 0 
840 850 68 12 0O 
850 860 64 8 0 
860 870 65 4 0 
870 880 66 0 0 
880 890 6612 0 
890. 900 67 8 0 
900. 910 68 4 0 
910 920 69.0 0 
920. 930 69.12 0 
980 940 70.8 0 
940 050 7140 
950 960 72 0 0 
960 970 7212 O 
970 980 78. 8 O 
980 990 74 4 0 
990 1,000 75.0 0 
1,000 1,100 60 0 0 
1,100 1,200 85 0 0 
1,200 1,300 90 0 0 
’ 1,400 05 0 0 
1,400 1,500 100: 0 0, 
1,500 1,600 105.0 0 
1,600. 1,700 120 0 0 
1,700 1,800 118 0 0 
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SCHEDULE L—(contiaued). 
Table of rates of ad valorem fees, &c.—(continued). 











When the amount or value 
of the subject-matter 
exceeds 


But does not exceed 


Rs. Rs, Rs, A. P 
2.000 2,100 130 0 0 
2,100 2,200 135 0 0 
2,200 2,300 140 0 0 
2,300 2,400 145 0 0 
2,400 2,500 150 0 0 
2,500 2,600 155 0 0 
2,600 2,700 160 0 0 
2,700 2,800 165 0 0 
2.800 2,900 170 0 0 
2,900 3,000 175 0 0 
3.000 3,100 180 0 0 
3,100 8,200 185 0 0 
3,200 3,300 190 0 0 
3,300 3,400 195 0 0 
3,400 3,500 200 0 0 
8,500 3,600 205 0 0 
8,600 3,700 210 0 0 
3,700 3,800 215 0 0 
3,800 8,900 220 0 0 
8,900 4,000 225 0 0 
4,000 4,100 230 0 0 
4,100 4,200 235 0 QO 
4,200 4,300 240 0 0 
4,800 4,400 245 0 0O 
4,400 4,500 250 0 0 
4,500 4,600 255 0 0 
4,600 4,700 260 0 0 
4,700 4,800 265 0 0 
4,800 4,900 270 0 O 
4,900 5,000 275 0 0 
5,000 5,250 285 0 0 
5.250 6.500 295 0 0 
5,500 5:750 305 0 0 
5,750 6,000 315 0 0 
: ee ae 
6,500 8 
apo 6,750 $45 0 0 
6.750 7,000 355 0 0 
7,250 365 0 0 
7 250 7,500 375 0 0 


8s 


COURT FREES. 
SCHEDULE I.—(continued), 


Table of rates of ad valorem fees, dc,—(continued). 


118%. 





When the amount or value 
of the subject-matter 
. exceeds 


Rs, 
7,500 
7,750 
8,000 
8,250 
§,500 
8,750 
9,000 


But does not exceed Proper Fee. 

Rs. Rs, A, 
7,750 385 0 
8,000 895 0 
8,250 405 0 
8,500 415 0 
8,750 425 0 
9,000 435 0 
9,250 445 0 
9,500 455 0 
9,750 465 0 
10,000 475 0O 
10,500 490 0 
11,000 505 0O 
11,500 520 0O 
12,000 535 0 
12,500 550 O 
13,000 565 0 
13,500 580 0 
14,000 695 O 
14,500 610 0O 
15,000 625 0 
15.500 640 0 
16,000 655 0 
16,500 670 0O 
17,000 685 0 
17,500 700 O 
18,000 715 0 
18,500 730 0O 
19,000 745 O 
19,500 760 0 
20,000 775 O 
21.000 795 0 
22,000 815 0 
23,000 835 0 
24,000 855 0 
25,000 875 0 
26,000 895 0 
27,000 915 0 
28,000 935 0 
29,000 955 0 
80,000 975 0 
000 995. 0 


TMESOSCOCCCCOCDDDCCDCOCOCOCOCOCOOCOC COCO COO OC OOO OOOO C oOo N 
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SCHEDULE 1.—(continued). 
Table of rates of ad valorem fees, &c,—(continued). 


oe rrr ennai 


When the amount or value 


M, 24 


of the subject-matter But does not exceed Proper Fee. 
exceeds _ 

Rs. Rs. Rs, A. P. 
32,000 34,000 1,015 0 0O 
34,000 36,000 10385 0 0O 
36,000 38,000 1055 0 O 
38,000 40,000 1,075 0 0O 
40,000 42,000 10085 0 0O 
42,000 44,000 1115 0 0 
44,000 46,000 I,135 0 0O 
46,000 48,000 1155 0 0 
48,000 50,000 1175 0 0 
50,000 55.600 1,200 0 0 
55,000 60,000 1225 0 @O 
60,000 65,000 1,250 0 0 
65,000 70,009 1,275 0 0 
70,000 75,000 1,300 0 0 
75,000 80,000 1325 0 0 
80,000 85,000 1,350 0 0 
85,000 90,000 1375 0 0 
90,000 95,000 1,400 0 0 
95,000 1,00,000 1425 0 0 

1,00,000 1,05,000 1450 6 O 
1,05,000 1,10,000 1,475 0 0O 
1,10,000 1,15,000 1500 0 0O 
1,15,000 1,20,000 1,525 0 0 
1,20,000 125,000 1,550 0 0 
1,25,000 1,30,000 1575 o 0 
1,30,000 1,535,000 1,600 0 0 
1,35,000 1,40,000 1625 0 0 
1,40,000 1,45,000 1,650 0 0O 
1,45,000 1,50,000 1675 0 0 
1,50,000 1,55,000 1,700 0 0 
1,55.000 1,60,000 1,725 0 0 
1,60,0900 J,65,000 1,750 0 0 
1,65,000 1,70,000 1775 0 0O 
1,70,000 1,75,000 1,860 0 0 
1,75,000 1,80,000 1,825 0 0 
1,80,000 1,85,000 1850 0 0O 
1,85,000 1,90,000 1875 0 0O 
1,90,000 1,95,000 1,900 0 0 
1,95,000 2,00,000 1,925 0 0 
2,00,000 2,05,000 1950 0 @ 
2,05,000 2,10,000 1975 0 0 
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When the amount or value 


COURT FREE. 
SCHEDULE 1-—(continned). 


Zable of rates of ad valorem fees, &c.--(continued), 


But doea not exceed Proper Fee. 


| Plo 


ssaeeaimeenent lusmneemnannnenemeunammanensemnmmenmedimesmmasmeateamatad veumntuamtenemeesmeaenenbnemmminemmaneeeme men 





of the aubject-matter 

exceeds 

Rea, Rs, Rs, A. P. 
210,000 2,15,000 2,000 0 0 
2,15,000 2,20,000 2,085 0 0O 
2,20,000 225,000 2050 0 0 
2,325,000 2,30,000 2075 OQ 0 
2,30,000 235,000 2100 0 0 
2,365,000 2,40.000 2,125 Q 0O 
2,40.000 2,45,000 2160 0 0 
2,45,000 2,50.000 2175 O O 
2,50,000 255,000 2200 0 0 
2,55,000 2,60,000 2225 0 0 
2.60 000 265,000 2250 0 0 
2.05 000 2,70,000 9275 0 0 
2,70.000 2.75,000 2300 0 0 
2.75,000 2,480,000 2325 0 0 
2,50,000 285,000 2,350 @ 0 
2,85,0A0 2,90,000 2375 O 0 
2.90,080 2,95,000 2400 0 0 
2,95,080 3,00,000 2425 0 0 
3.00,000 $05,000 9450 0 0 
3.05.000 3,10,000 2475 0 0 
3 10,000 3,15,000 2500 0 0 
3,15,000 3,20,000 2525 0 0 
$,20,500 3,25,000 2550 0 0 
3,25,000 3,30,000 2,575 0 0 
$,30,000 $.35,000 2600 0 0 
3,935,000 3,40.000 2625 0 0 
3,40.000 3,45,000 2,650 0 0 
3,45,000 3,50,000 2675 0 0 
3,50,000 3,55,000 2.700 0 0O 
8.55,009 3,60,000 2.725 0 0 
3,60,000 $,65,000 2,750 0 0 
3,65,000 3.70,000 2775 0 0 
$,70,000 3,75,000 2800 0 0 
3,275,000 3,580,000 2425 0 0 
3,80,000 3,85,050 . 2850 0 0 
3,285,000 3,960,000 2875 a 0 
8,90,000 3,95,000 2,900 9 0 
3.95.000 4,00.000 2,925 0 0 
4,00,000 4,05,000 2,950 Q 0 
4,905,000 4,10,000 2975 0 0 
440,000 |  — Qiiccccce 3,000 0 0 


COURT Ff. J. 
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1. Application® or petition ... | (a.)—When presented to any offi- 





Is Writing, 2N,W, P, 418, $ 7 Bom. A. 0. J. 109. 


cer of the Customs or Ex- 
cies Department or to any 
Magistrate by any person 
having dealings with the Go- 
vernment, and when the sub- 
ject-matter of such applica- 
tion relates exclusively to those 
dealings ; 


or when presented to any officer 


of land-revenue by any per- 
son holding temporarily-set- 
tled Jand under direct engage- 
ment with Government, and 
when the subject-matter of the 
application or petition relates 
excluaively to such engage- 
ment ; 


or when i aban toany Muni- 


cipal Commissioner under any 
Act for the time being in force 
for the conservancy or im- 
ptdvetherit of any place, if the 
application or petition relates 
solely to such conservancy or 
improveriient ; 


ot when présented to any Civil 


Coartf other than a principal 
Civil Court of original juris- 
diction, or to any Cantonment 
ry ee sitting as a Court 
of Civil Fudicature under Act 
No: III. of 1859, or to any 
Court of Stnall Causes consti- 
tuted under Act No. XI. of 
1865, or under Act No. XVI. 
of 1868, section twenty, or to 
a Collector or other officer of 
revenue in relation to aby snit 
or ease in which the amount 
of value of' the subject-matter 
is leas then fifty rupees ; 


or when presented to any Civil, 


Criminal, or Revehué Ootirt; of 


r Bs 





~ 


One anna. 


to any Board or exectitive offf- |'f 


cer for the purpose of obtain- 
ing acopy or transiation of 


any judgment, decree, or order | 


passed by such Court, Board; 
or officer, or of any other de- 


Psat 


cumentt ‘on record in such’) f 


Court or office. 


t 6 Bougal, Appendix, 137. 
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SCHEDULE II.—(continued), 


Fixed Fees, 


-  f180. 


AIRLINE I OIC A AE A A 


NuMBER. 





1. Application or petition— 
os (continued) a 


&. Application for leave to 
me as a pauper weet 





(b.)—When containing a ‘complaint 


or charge of any offence other 
than an offence for which 
olice-officers may, under the 
‘yiminal Procedure Code, ar- 
reat without warrant, and pre- 
sented to any Criminal Court; 


or when presented to a Civil, Cri- 


minal, or Revenue Court, or to 
a Collector, or any revenue 
officer having jurisdiction 
equal or subordinate to a Col- 
lector, or to any Magistrate in 
his executive capacity, and 
not otherwise provided for by 
this Act; 


or to deposit in Court revenue 


or rent ; 


or for determination by a Court 


of the amount of compensa- 
tion to be paid by a landlord 
to his tenant. 


(c.}—When presented to a Chief 


Commissioner or other chief 
controlling revenue or execu- 
tive authority, or to a Com- 
missioner of Revenue or Cir- 
cuit, or to any chief officer 
charged with the executive ad- 
ministration of a Division, and 
not otherwise provided for by 
this Act 


(d.)—When presented to a High 


Court ee oue eee 


eee eee ee@g eee 


8. Application for leave to | (a.)—When presented to a District 


appoal asa pauper .., —.... 


4. Plaint or memorandum 
of appeal in a suit to obtain 
possession under Act No. XVI. 
of 1838, or Bombay Act No. 
V. of 1864 (fo give Mdmiat- 
ddrs’ Courta jurisdiction in 
cerlain cases fo maintain 
existing possession or to 
restore ponsassion to any 
party disposnesved otherwiee 
than by course of law ai 


Court ... 


(b.)—When presented to a ‘Commis- 


sioner or a High Court 


Proven Fex. 





Eight annas, 


One rupee. 
Two rupees, 


Eight annas. 


One rupee. 


Two rupees, 


Eight annas. 
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SCHEDULE I1,—(continued). 
Fixed Fees. 


NuMBER. Proper Fas. 





5. Plaint or memorandum 
of appeal ina suit to estab- 
lish or disprove aright of oo- 
cupancy. 

6. Bail-bond or other in- 
strument of obligation not 
otherwise provided for by this 
Act, when given by the direc- base eta eles. Geet veka ieee “Weis Eight annas. 
tion of any Court or execu- 
tive authority. 

7. Undertaking under sec- 
tion forty-nine of the Indian 
Divorce Act. 

8. Petition of objection to 
assessinent under the Iudian 
Income Tax Act. 





9. Petition of appeal un- 
der the Indian Income Tax 
Rition, Gen wee ade, ee pei, ee toe ma kes Sse ek One rupee. 


10. Mukt4rnaéma or Wa-| When presented for the conduct of 
-kilatndma, any one case— 


(a.)—to any Civil or Criminal Court 
other than a High Court, or 
to any Revenue Court, or to 
any Collector or Magistrate, 
or other executive officer, 
except such as are mentioned 
in clauses (2) and (c) of this 
Nuwber oe eee oon | Bight annaa, 

(6.)—to a Commissioner of Revenue, 

Circuit, or Customs, or to 
any officer charged with the 
executive administration of 
a Division, not being the 
chief revenue or executive 
authority ... ... ... «| One rupee. 


(c.)—to a High Court, Chief Com- 
missioner, Board of Re- 
venue, or other chief con- 
trolling revenue or executive 


@uthority ... 1. «. «| Two rupees, 
11. Memorandum of appeal | (a.)—to any Civil Court other than 
when the appeal is not from a High Court, or to any 
an order rejecting a plaint or Revenue Court or execu- 
from a decree or an order hav- tive officer other than the 
ing the force of a decree, and High Court or chief con- 
4s presented— trolling revenue or execu- 


tive authority 4... 0 a ae Eight anvas. 
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Fixed Feea, 
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Memorandum, &¢.—(contd.) | (b.)—to a High Court or Chief Com- | 
misstuner, or other chief | 
sta executive or Fe- 
venue authorit ies Two rupees: 

12. Caveat. : = 

13. Application under Act 
No. X. of 1859, section twenty- 
six, er Bengal Act No. VL of 
1862, section nine, or Bengal 
Act No. VIII. of 1869, sec- 
tion seven.* 

14. Petition in a suit under 
the Native Converts’ Marriage 
Diasolution Act, 1866. 

15. Plaint or wemorandum 
of appeal in a suit to obtain 
possession of a wife. 


ad 


Five rapees. 


16. Administration-bond. aes as awe oa da Hight rupeus. 

17. Plaint or memorandum 
of appeal in each of the fol- 
lowing suite :— 

i, to alter or set aside a 
summary decision or order of 
any of the Civil Courts not 
established by Letters Patent 
or of any Revenue Court: 

li. to alter or cancel any 
entry in a register of the 
names of proprietora of re- 
venve-paying estates : 

iii. to obtain a declaratory 
decree where no coneequeutial 
relief is prayed :¢ 

iv. to set aside an award :: 

v. to set aside an adop- 
tion : 

vi. every other suit where 
it is pet posaible to estimate 
at a money-value the sub- 
ject-matter in diapate, and 
which is not otherwise: pro- 
vided for by this Aot woe 

18. Application under. seo- 
tion three hnadred and twenty- 
wix of the Code of Civil 
Procedure... i sa 

19. Agreement under see- 
tion three hundred and 
i Aaa of: the same- 


e par o4t set 


eee a8e eee ea eee Ten rupees. 








@ Bic, Read ‘ thirty-seven," ¢ See8 Bong, App. &%. 
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Noman. Proven Fen. 


C nammnieeal 








20. Every petition under 
the Indian Divorce Act, except 

petitions under section forty- 

four of the same Act, and 

every memorandum of appeal 

under section fifty-five of the ar oat =e aoe: ae Twenty rupees. 
auine Act, 

21. Plaint or memorandum 
of appeal under the Parsi 
Marriage and Divorce Act, 
1865. 


» 
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THE LAND-ACQUISITION ACT. 
NO. X. OF 1870. 


RECEIVED THE G.-G.’s ASSENT ON THE Ist Apri 1870. 


An Act for the Acquisition of Land for Public Purposes 
and for Companies. 


WHEREAS it is expedient to consolidate and amend the law for the 

, acquisition of land weeded for public purposes 

" Preamble. and for Companies, and for determining the 

amount of compensation to be made on account of such acquisition ; It 
is hereby euacted as follows :— 


PART L. 
PRELIMINARY, 


1. This Act may be called “The Land 
Short title. Acquisition Act, 1870 ;” 
Loval extent, It extends to the whole of British India ;* 


And it shall come iuto force on the firat 
Commencement. day of June 1870. 


2, On and from such day Act No. VI. of 1857 ( for the acquisition 
of land for public purposes), Act No. II. 
Repeal of Acta. of 1861 (to amend Act No. VI. of 1857), and 
Act No. XXII. of 1863 (to provide for taking land for works of 
public utility to be constructed by private persons or companies, 
and for regulating the construction and use of works on land so 
taken), shall be repealed. 

All references made to any of the said Acts in subsequent Acts, 
orders, or contracts, shall be read as if made to this Act. 


Interpretation-clauae, 3.+ In this Act— 

The expression “land” includes benefits to arise out of land, and 
things attached to the earth or permanently fastened to anything 
attached to the earth: 

The expression “person interested” includes all persons claiming 
an interest in compensation to be made on account of the acquisition 
of land under this Act: 

The expression “ Collector’ means the Collector of a District, and 
includes a Deputy Commissioner and any officer specially appointed 


by the Local Government to perform the functions of a Collector under 
this Act: 








* It has alac been applied to Mysore (Sth June 1870) and the HaidarAbéd Assigned 
Diatriote (14th Jaly 1870), 


¢ So much of this seotion as declares the Commissioner of a Division to be a prin- 
a re Court of original jurisdiction in Ondb haa been repealed by Act XIII. 
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The expression “ Court” means, in the Regulation Provinces, British 
Burma, and Sindh, a principal Civil Court of origional jurisdiction, 

. nd in the Non-regalation Provinces other thau British Burma and 
Siadh, the Court of a Gonimastonee of a Division, 

unless when the Local Government has appointed (as it is hereby 
empowered to do), either specially for any case, or generally within any 
specified local limits, a judicial officer ta perform the functious of a 
Judge under this Act, aud then the expression “Court” means the 
Court of such officer : 

' The expression “ Company” means a Company registered under 
the Indian Companies’ Act, 1866, or formed in pursuance of an Act of 
Parliament, or by Royal Charter or Letters Patent : 

And the following persons shall be deemed persons “ entitled to 

act” as and to the exteuvt hereinafter provided (that is to say)— 
’ trustees for other persons beneficially interested shal! be deemed 
the persons entitled to act with reference to any such case, and that to 
the same extent as the persous beueficially interested could have acted 
if free from disability : 

a married woman, in cases to which the English law is applicable, 
shall be deemed the person so eutitled to act, aud, whether of full age 
or not, to the saine extent as if she were unmatried and of full age ; and 
the guardians of miuors and the committees of lunatics or idiots 
shall be déemed respectively the persons so entitled to act, to the same 
extent as the minors, lunatics, or idiots themselves, if free from dis- 
ability, could have acted. 


PART II. 
ACQUISITION, 
Preliminary Investigation. 


4. Whenever it appexrs to the Local Government that land in any 
Power to enter and sur- locality is likely to be needed for any public 
vey. purpose, a notification to that effect shall be 
ublished in the local Gaz:tte, and the Collector shall cause public 
notice of the substance of such notification to be given at convenient 
‘places in the said locality. 

Thereupon it shall be lawful for any officer cither generally or 
specially authorized by such Government iu this behalf, and for his 
servants and workmen, 

+ to enter upon and survey and take levels of any land in such locality : 
' to dig or bore into the sub-soil : 

to do all other acts necessary to ascertain whether the land is 
adapted for such purpose : 

to set out the boundaries of the land Heder to be taken and the 
Power to mark outline, intended line of the work (if any) proposed to 
‘ be made thereon : 

‘to mark such levels, boundaries, and line by placing marks and 
cutting treaches ; 

and, where otherwise the survey cannot be completed, and the 


Power to clear laud. levels taken, and the boundaries and line marked, 
: to cut down and clear away any part of any 
standing crep, fonce, or juggle ; 


M, 25 
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Provided that no person shall enter into any building of upot aty 
Previous notive of entry. enclosed court or garden attached to a dwolt 
| ing-house (unless with the consent of the occu- 
ier thereof) without previously giving such occupier at least served 
Baye’ notice in writing of his intention to do so. 


5. The officer so authorized shall, at the time of such entry, pay or 
tender payment for all necessary damage to | 
done as aforesaid, and, in case of dispute as to 
the sufficiency of the amount so paid or tendered, he shall at onoe refer 
ear epee to the decision of the Collector, and such decision shall 
nal, | 


- Payment for damage. 


Declaration of Intended Acquisition. 


6, Subject to the provisions of Part VII. of this Act, whenever i 
Declaration that landia appears to the Local Government that any parti- 
required for a public pur- cular land is needed for a public poe or 
Por for a Company, a declaration shall be made to 
that effect under the signature of a Secretary to such Government, or of 
some officer duly authorized to certify its orders : 

Provided that no such declaration shall be made unless the com 
pensation to be awarded for such property is to be paid out of publics 
revenues, or out of some municipal fund, or by a Company, 

‘ The declaration shall be published in the local official Gazette, and 

Contents of declaration, shall state the district or other territorial divi- 

sion in which the land is situate, the purpose 

for which it is needed, its approximate area, and, where a plan shall 

have been made of the land, the place where such plan may be 
inspected, 

The said declaration shall be conclusive evidence that the land is 

Declaration to be evi. needed for a public purpose or for a Company, 
dence. as the case may be; and after making such 
declaration, the Local Government may acquire the land in manner 
hereinafter appearing. 

7. Whenever any land shall have been so declared to be needed 

After declaration, Collec. for a public purpose, or for a Company, the 
tor to take order for ac- Local Government, or some officer authorized 
qaisition. by the Local Government in this behalf, shall 
direct the Collector to take order for the acquisition of the land. 


8. The Collector shall thereupon cause the land (unless it hae been 
Land to be marked ont 2&lready marked out under section four) to be 
and messured. marked out. He shall alo cause it to be 
Plan. measured, and (if no plan has been made there 
a @ plan to be made of the same. 
9, The Collector shall then cause public notice to be given at 
‘Notioe to persons inter. convenient places on or near the land to be 
ested. : taken, stating that the Government intends to 
take pomession of the land, and that claims to compensation for ail 
interests In such land may be made to him. 
Such notice shall state the partioulars of the land so needed, and 
 Gontenta of notice, . shall require all persons interested in the land 
to appear personally ot by agent before tie 


TAPS l itra haar slag Flas hil ena years seeing np Cypher A Onbinbaanaeins sade 
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Cottector at a time and place therein mentioned (such ‘time not ‘being 
earlier than fifteen days: after the date of publication of the notice), 
and to state the nature of their respective interests in the land and the 
amount and pesto of their claims to compensation for such interests. 
The Collector shall also veal pai Ag Ne — fe ea ay 
otis to. occupier (if any) of such Jand and on all sac 
alate cal case Sowa or believed to be interested 
therein, or to be entitled to act fur persons so interested, as reside, or 
have agents authorized to receive service on their behalf, within the 
revenue district in which the land is situate, 
In case any person so interested resides elsewhere, and’ has no 
such agent,-the notice shall be sent to him by post. - 
10, The Collector may also require any such person to deliver to 
" Power to require state. him a statement coutaining, so far as may be 
montg esto names and in- practicable, the name of every other person 
terests, possessing any interest in the land or any part 
thereof as co-proprietor, sub-proprietor, mortgagee, tenant, or otherwise, 
and of the nature of such iuterest, and of the rents and profits (if any) 
received or receivable on account thereof for the year next preceding 
the date of the statement, 
Every person required to make or deliver a statement under this 
Persons required to make section or section nine shall be deemed to be 
statements to be deemed legally bound to do so within the meaning of 
legally bound to do eo, sections one hundred and seventy-five and one 
hundred and seventy-six of the Indian Penal Code. 


Enquiry into Value and Claima. | 


11, On the day so tixed, the Collector shall proceed to enquire 
Enquiry into value and sttinmarily into the value of the land and to 
s@mount of compensation, determine the amount of compensation which 
Tender. in his opinion should be allowed therefor, and 
shall tender such amount to the persons interested who have attended 
in pursuance of the notice. 
For the purpose of such enquiry, the Collector shall have power te 
Power to summon wit. summon and enfurce the attendance of wit- 
messes. nesses and to compel the production of docu- 
ments by the same means and (as far as may be) in the same manner as 
dis provided in the caze of a Civil Court under the Code of Civil Procedare, 
12. The Collector may, if no claimant attends pursuant to the 
notice, or if, for any other cause, he thinks fit, 
from time to time postpone the enquiry to a 
day to be fixed by him. | : 
13. In determining the amount of compensation the Collector 
Matters to be considered Sliull take into consideration the matters men- 
aud mattersto be neglected. tioned in section twenty-four, and shall not take 
anto consideration any of the matters meutioned in section twenty-five, 
Award by Collector. 
14. If the Collector and the persons interested agree as to the 
Award in case of agrees. amount of compensation to be allowed, the 
spent na'tocompenssiion.  Cullector shall make an awatd uoder his hand 
for the same. gene. ies 


*: Postponement of enquiry. 
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_: Such: award shall be filed in the Collector's office, and eball be- 
- Award to be filed and to conclusive evidence, as between the Oollector 
be evidence. and the pereons interested, of the value of thé- 
land and the amount of compensation allowed for the same, : 


ota eran eldian: 15. When the Collector proceeda to make 

ent attonds, or if Collector the enautey as aforesaid, whether on the day 
and persous interested can- originally fixed fur the enquiry or on the day 
not agree. to which it may have been pustponed, ay 

if no claimant attends, : 

or if the Collector cousiders that further enquiry as to the nature 
of the claim uvught to be made by the Court, 

or if any person whom the Collector has reason to think interested 
does not attend, 

or if the Collector is'unable to agree with the pcrsons interested 
who have attended in pursuance of the notice as to the amount of com- 
pensation to be allowed, | 

or if upon the said enquiry any question respecting the title to the 
land, or any rights thereto or interests therein, arise between or among 
two or more persons making conflicting claims in respect thereof, 

the Collector sball refer the matter to the determination of the 
Court in manner hereinafter appearing. 


Taking Possession. 


16. When the Collector has made an award under section fourteen 
or a reference to the Court under section fifteen, 
he may tuke possession of the land, which shall 
thereupon vest absolutely in the Government, free from all encum- 
branceas, 
17. Iv cases of urge: cy, whenever the Local Government so directa, 
Power to tuke possession the Collector (though no such reference hag 
in cases of argency. beeu directed or award made) may, on the 
expiration of fifteen days from the publication of the notice mentioned 
in the first paragraph of section nine, take possession of any waste or 
arable land needed for public purposes or for a Company. 
Such land shall thereupon vest absolutely in the Government, free 
from all encumbrances, 
The Collector sball offer to the persons interested compensation for 
the standing crops and trees (if any) on such land; and in case such 
offer ia not accepted, the value of such crops and trees shall be allowed 


for in awarding compensation for the land under the provisions herein 
contained. 


Power to take poaseasion. 


ff PART ITI, 
REFERENCE TO CoukT AND PROCEDURE THEREON, 


18. In making a reference under section fifteen, the Collector shall 
Collector's statement on State for the information of the Coyrt, in writ- 
veference to Court, ing under his hand, 
(a) the situation aud extent of the land needed,, 


+ (6) the names of the persons whom he bas reason to.think iater- 
ested in such land, = i il 


ker XJ PAE LAND- ACQUISITION. ACT, «gat 


(c} the amonnt awarded for damages, and paid or tendered under 
sections five and seventeen, or either of them, the amount of compensa- 
tion tendered for the land under section eleven, or, if no claimant has 
attended pursuant to the notice mentioned in section pine, the amount 
of compensation which the Collector is willing to give to the persons 
interested, and : 

: (@) the grounds on which the amount of compensation was.deter- 
mined. | 


19, The Court shall thereupon canse to be served on each of the 
persons so named a uctice requiring him (if he 

Bervice of notice. has not made aclaim under section nine) to 
state to the Court, on or before a day to be therein meutioned, the sum 
which he claims as compensation for his interest in the laud so needed, 


The Court shall also cause a notice to be served on the Collector 
and each of such persons, requiring them to appoint, on or before a day 
to be therein mentioned, two qualitied assessors (one to be nominated by 
the Collector, and the other by the persons interested) for the purpose o£ 
aiding the Judge in determining the amount of the compensation. 


If no claimant has attended pursuant to the notice mentioned in 
section nine, the Court shall cause to be affixed on some conspicuous 
place, on or near the land needed, a notice to the effect that, if the pers 
son8 interested in such land do not, on or before a day to be therein men- 
tioned, appear in Court and state the nature of their respective interests 
in the land and the amount and particulars of their claims to compensa- 
tion, and nomiuate a qualified assessor, the Court will proceed to deter- 
mine such amount, 


20. In case of failure to nominate either of such assessors within 
Power to appoint anas- the time so specified, the Judge shall himself 
wessor. appoint an assessor in his stead, 


21, As soon as the assessors hive been appointed, the Judge and, 
pistes ars the assessors shall proceed to determine the 
termination ofamouat. »nount of the compensation. 


22. If, before such amount is determined, any of the assessors dies, 
Appointnient of new as- OF desires to be discharged, or refuses or neg- 
fesaor. lects, or becomes incapable, to act, the party by 
whom he was appointed may appoiut some other qualified person to act . 
in bis place. 
If the assessor co dying, or desiring to be discharged, or refusing, 
or neglecting, or becoming incapable, were appointed by the Judge, 


or, in the case of an assessor appointed by either party, if for the 
epace of seven days after notice from the Court for that purpose the 
party who appointed such assessor fails to appoint another, 
the Judge shall appoiot some other qualified person in his stead. 
Every assessor so substituted shall have the same powers as were 
of vested in the former assessor at the time of his 
_ Powers of new assessor. 55 dying, or desiring to be discharged, or tefus- 
ing or neglecting or becoming incapable, | 4 
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- ' $9, Every proceeding under section twehty-one shall take place in 
Banana, 2 open a Court, and all persons entitled to peacdias 
Court. iu avy Civil Court shall be entitled to appear, 
= and act, or to appear and act (as the case may be) in such pro- 
ing. | 
af In determining the amount of compensation to be awarded for 
Mattere to be considered land acquired under this Act, the Judge 
in determining compen. and assessors shall take into considerar 
sation. ; , tion— , . 

First, the market-value, at the time of awardiog compensation, of 
sach land: 

Secondly, the damage (if any) sustained by the person interested, at 
the time of awarding compensation, by reason of severing such land 
from his other land : 

Thirdly, the damage (if any) sustained by the person interested, 
at the time of awarding compensation, by reason of the acquisition 
injuriously affecting his other property, whether moveable or immove- 
able, in any other manner or his eainings; and 

Fourthly, if, in consequence of the acquisition, he is compelled te 
change his residence, the reasonable expenses (if any) incidental te 
such change. | 

Matters to. be noglectod in 25. But the Judge or assessors shall not 
determining compensation. take into consideration— 

First, the degree of urgency which has led to the acquisition : 

Seooncdly, any disinclination of the person interested to part with 
the land acquired : 

Thirdly, any damage sustained by him which, if caused by 4 
private person, would not render such person liable to a suit: 

. Fourthly, any damage which, after the time of awarding compen- 
fation, is likely to be caused by or in consequence of the use to which 
the land acquired will be put: , 

Fifthly, auy increase to the value of the land acquired likely to 
accrue from the use to which it will be put when acquired : 

Siathly, any increase to the value of the other land of the person 
interested, likely to accrue from the use to which the land acquired 
will be put; or 

Seventhly, any outlay or improvements on such land made, com- 
menced, or effected with the intention of enhancing the compensation 
to be awarded therefor under this Act. 

26. Where the person interested has made a claim to compensas 
. Rules as to amount of tion, pursuant to any notice mentioned in sec- 
wom pensation, tion nine or in section nineteen, the amount 
awarded to him shall not exceed the amount so claimed, or be less than 
the amount tendered by the Collector under section eleven. 

Where the person interested has refused to make such claim, ot 
hag omitted without sufficient reason (to be allowed by the Judge) te 
make such claim, the amount awarded may be less thau, and shall in 
mo case exceed, the amount so tendered. 

Where the person interested has omitted for a sufficient reason (to 
de allowed by the Judge) to make such claim, the amount awarded to 
him sball not be less than, and may exceed, the amount do tendered, .. 
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| Tre provisions of this and the two preceding sections shall be read 
te every assessor, in a language which he uuderstands, before he gives 
hiv opinion as to the amount of compensation to be awarded under 
this Act. 

Record of assessors’ opi- 27. The opinion of each assessor shall be 
given orally, aud shall be recorded in writing 
by the Judge. 

28. In case of u difference of opinion between the Judge and the 
Difference on questionsof assessors, or any of them, upon a question of 
lew, law or practice or usage having the force of 
law, the opinion of the Judge shall prevail, and there shall be ne 
appeal therefrom. 


29. In case the Judge and one or both of the assesgors agree ag 
Agreement as to amount to the amount of compensation, there decision 
of compensation. thereon shall be final. 


30. In case of ditference of opinion between the Judge and both 
' Difference as to the of the assessors* as to the amount of compens 
amount of compensation. gation, the deciaion of the Judge shall prevail, 
subject to the appeal allowed under section thirty-five. 


$1. Every assessor appointed under this Act, not being an officer 
of Government, shall receive such fee for his 
services as the Judge shall direct, provided 
that such fee shall not exceed five hundred rupees. 

Such fee shall be deemed to be costs in the proceeding. 


32. The costs of all proceedings taken under this Part by order 
Costa of proceedinga taken Of the Court shall, in the first instance, be 


Assessora’ fees. 


by order of Court. paid by the Collector, 
$3. Where the amount ar does not exceed the sum tendéred 
Durty to bac costa: y the Collector, the costs of all proceediogs 
| rae, under this Part shall be paid by the person 
interested, 


Where the amount awarded exceeds the sum so tendered, such 
‘costs shall be paid by the Collector. 


34. Every award made under this Part shall be in writing signed 
Awards to be in writing. by the Judge and the assessors or assessor con- 
curring therein, and shall specify the amount 
warded under the first clause of section twenty-four, and also the 
amounts (if any) respectively awarded under the second, third, and 
fourth clauses of the same section, together with the grounds of award- 
kog each of the said amounts, 
It shall also state the amount of costs incurred in the proceedings 
Award to state amount under this Part, and by what persons and tn 
of ovata, what proportions they are to be paid. 
The costs (if any) payable by the person interested, and not de- 
Recovery of costs, ducted under section forty-two, may be recover- 
ed as if they were costs incurred in a suit, and 


s 


as if the award were the decree therein. 





a 
- 


# Whether or'not they agree witti each other, 17 Sath. W. B,, 286, - 
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38. If the Judge differs from both the assessors as to the amount 
- Appeal from Judge's de- of compensation, he shall prenouce his deci- 
cision aa to compensation. sion, aud the Collector or the person interested 
(as the case may be) may appeal therefrom to the Court of the District 
Judge,” unless the Judge whose decision is appealed from is the 
District Judge, or unless the amount which the Judge proposes te 
award exceeds five thousand rupees, in either of which cases the appeal 
shall lie to the High Court. ° : 

Every appeal under this section shall be presented within the time 
and in manner provided by the Code of Civil Procedure for regular 
appeals in suite. 


Pe Stabe ae 36. The following provisions of the Code 
cable, of Civil Procedure :— 


(a) as to adding parties, 

(b) as to adjournment, 

(c) as to death, marriage, and bankruptcy or insolvency of parties, 
(d) as to summoning witnesses and their attendance, 

(e) as to examination of parties and witnesses, 

(f) as to production of documents, and 

(g) as to commissions to examine absent witnesses and to make 

local enquires, 
shall apply, so far as way be, to proceedings before the Court, 





PART IV. 
APPORTIONMENT OF COMPENSATION, 


. 87. Where there are several persons interested, if such persons 
Particulars of apportion. agree in the apportionmeut of the compensa- 
merft to be specified. tion, the particulars of such apportionment 
shall be specified in the award, id as between such persons the award 
shall be conclusive evidence of the correctness of the apportionment. 


$8. When the amount of compensation has been settled ander 
_ Dispute as to apportion. section fourteen, if any dispute arises as to the 
ment. apportionment of the same or any part thereof, 
the Collector shall refer such dispute to the decision of the Court, 


39. When the amount of compensation has been settled by the 
Determination of pro. Court, and there is any dispute as to the ap- 
portions, portionment thereof, or when a reference to 
the Court has been made under section thirty-eight, the Judge sitting 
alone shall decide the proportions iu which the persons interested are 
entitled to share in such amount. 

An appeal ehall lie from such decision to the High Court, unless 
the Judge whose decision is appealed from is not the District Judge, in 
which case the appeal shall lie in the firat instance to the District Judge, 
, . Every appeal under this section shall be presented within the time 
and in manner provided} for regular appeals in suits. 


ictneeiaeeeesacmenneme team nenceneenmeenenmeneene een mnmeentenmemnmenmneitnmmmmnemeneenm memes arene re Tae 
* © Inchades the High Oourt ia the exercise of j ; ae 
t Bee Ace XIE of 190 of ite appellate jurisdiction, 13 Beng. 199. 
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PART V. 
PaYMENT. 


,, 40. Payment of the compensation shall be made by the Collector 
. Payment of compensation according to the award to the persons named 

whom made. therein, or, in the case of an appeal under sec- 
tion thirty-nine, according to the decision on such aupacl: 

Provided that nothing herein contained shall affect the lability -of 
| any person who may receive the whole or any 
_ Proviso. part of any compensation awarded under this 
Act to pay the same to the person lawfully entitled thereto. 


41. When the amount of the compensation has been settled under 
Payment on making section fourteen, if the persons interested shalt 
award by Ooilector. so desire, the Collector shall, on the making of 
the same award, pay the amount of such compensation, and take pos- 
session of the land : 

Provided that, in any case where immediate possession is not re- 
quired, he may allow the occupants (if any) of the land to remain ia 
occupation of the same, upon such terms as he and they may agree on, 
until possession of the land is required. 

' 42. In addition to the amount of any compensation awarded under 
Percentage ou market- Part II, or Part IIT, of this Act, the Collector 
value, shall, in consideration of the compulsory nature 
of the acquisition, pay fifteen per centum on the market-value men- 
tioned in section twenty-four. 

When the amount of such compensation is not paid on taking 
oe possession, the Collector shall pay the amount 

Payment with interest. awarded and the said percentage with interest 
on such amount and percentage at the rate of six per centum per 
annum from the time of so taking possession : 

Provided that the costs, if any, payable to the Collector by the 
person interested, shall be deducted from such amount and percentage : 

Provided that, in cases where the decision of the Court uuder 
: Rime of payment in ap- Part IIT. or Part IV. of this Act is liable to 
pealable oases. appeal, the Collector shall not pay the amount 
of compensation or the percentage, or any part thereof, until the time 
for appealing against such decision has expired, and no appeal shall 
have been presented against such decision, or until any such appeal 


shall have been disposed of. 





PART VL 


TEMPORARY OCCUPATION OF LAND. 


' 8. Subject to the provisions of Part VII. of this Act, whenever it 
Temporary occupation of appears to the Local Government that the tem- 
graste or arnble laud. porary occupation and use of any waste or ara- 
ble land are needed for any public purpose, or for a Company, the 
Local Government may direct the Collector to procure the ocewpation 
and use of. the same for such term as it shall think fit, not exceeding 
three years from the commencement of such occupation, 
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The Collector shall thereupon give notice in writing to the persons 
interested in such land of the purpose for which the same is needed, 
and shall, for the occupation and use thereof for such term as aforesaid 
and for the materials (if any) to be taken therefrom, pay to them such 
compensation, either in # gross sum of money, or by monthly or other 
periodical payments, as shall be agreed upon in writing between him 
and such persons respectively. 

In tase the Collector and the persons interested differ as to the 

Difference as to compen. 8ufficiency of the compensation, the Collector 


sation. shall refer such difference for the final order of 
the Court, | 

' P to enter and take ® 

, Ah acca 44, On payment of such compensation, 


or on executing such agreement, 

or on making a reference under section forty-three, 

the Collector may enter upon and take possession of the land, and 
use or permit the use thereof in accordance with the terms of the said 
notice, 

And on the expiration the term, the arene ees make or 

tender to the persons interested compensation 

pear ae areas for the damage (if any) done to the land and 
not provided for by the agreement, and shall restore the land to the 
persons interested therein : 
_ Provided that, if the land has become permanently unfit to be nsed 
for the purpose for which it was used immediately before the commence. 
ment of such term, and, if the persons interested shall so require, the 
Local Government shall proceed under this Act to acquire the land as 
if it was needed permanently for a public purpose or for a Company, 


45, In case the Collector and persons interested differ as to thé 
Difference astocondition Condition of the land at the expiration of the 
of land. term, or as to any matter connected with the 
said agreement, the Collector shall refer such difference for the final 
order of the Court, and on such reference, or on a reference under sec 
bar sa aaa the Judge sitting alone shall decide the difference 
erred, 


PART VII. 
Acquisition oF Lanp FoR CoMPANIES. 


46. Subject to such rules as the Governor-General of India in 
Company may be author. Council may, from time to time, prescribe in this 
ised to enter and survey. behalf, the Local Government may authorize 
any officer of any Company desiring to acquire land for its purposes to 
exercise the powers conferred by section four. 
In every such case section four shall be construed as if, for th 
: atraction of sections words “for such purpose,” the words “for thé 
foorand five, =. purposes of the Company” wore substituted, 
ead section five shall be construed as if, after thé words “ the officer; 
the words “of the Company” were ir serted. : | 
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47. The provisions of section six to section forty-five (both inclu- 
Consent of Local Govern. sive) shall not be put in force in order to ac- 
ment to acquisition. quire land for any Company, unless with the | 
previous consent of the Local Government, and unless the Company 
” ‘Wxeoution of agreement, Shall = executed the agreement hereinafter 
mentioned. 


48, Such consent abl not be. given unless the aay dade 
: e satisfied, by an enquiry held as hereinafter 
etree eee: itr al a 

(1) that such acquisition is needed for the construction of some 
work, and 

(2) that such work is likely to prove useful to the public. 

Such enquiry shall be held by such officer and at such time and 
place as the Local Government shall appoint. 

Such officer may summon and enforce the attendance of witnesses, 
and compel the production of documents by the same means and, as 
far as possible, in the same manner as is provided by the Code of Civil 
Procedure in the case of a Civil Court. 

49. Such officer shall report to the Local Government the result 

Agreement with Seore. of the enquiry, and if the Local Government 
tary of State in Council. — is satisfied that the proposed acquisition is need- 
ed for the construction of a work, and that ach work is likely to prove 
useful to the public, it shall, subject to such rules as the Governor-General 
of India in Council may from time to time prescribe in this behalf, 
require the Company to enter into an agreement with the Secretary of 
State for India in Council, providing to the satisfaction of the Local 
Government for the following matters, namely:— 

(1.) The payment to Government of the cost of the acquisition : 

(2.) The transfer, on such payment, of the land to the Company: - 

(3.) The terms on which the land shall be held by the Company: 

(4.) The time within which, and the conditions on which, the work. 
shall be executed and maintained; and 

io The terms on which the public shall be entitled to use the 
wor. e 

50, Every such agreement shall, as soon as may be after its execu. 

Publication of agree. tion, be published in the Gazette of India, 
ment, and also in the local official Gazette, and shall. 
thereupon (so far as regards the terins oo which the public shall be 
entitled to use the work) have the same effect as if it had formed part 
of this Act. 


PART VIII, 
MISCELLANEOUS, 


51. Service of any notice under this Act are! be made by carter 

. or tendering a copy thereof, signed, in the case 

— of notice, of a notice under section four, by the officer 

thereia mentioned, and, in the case of any other notice, by or by order 
of the Collector or the Judge. | 
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Whenever it may be seven ia the service of the notice aall be 

e on the person therein nam | . 
” When sack person cannot be found, the service may be made on 
any adult male member of his family residing with him ; and if no such 
adult male member can be found, the notice may be served by fixing 
the copy ou the outer door of the house ia which the person therein 
pamed ordinarily dwells or carries on business, Be os 


52, Whoever wilfully obstructs any person in doing any of the 
Obstructiontosurvey,&o. acts authorized by section four or section eight, 
Filling trenches. or wilfully fills up, destroys, damages, or dis- 
places any trench or ease ghee eR TLE on satellite 
. : : efore a Magistrate, be liable to imprisonmen 
ee eee for any term not exceeding one month, or to 
fine not exceeding fifty rupees, orto both. 


58. If the Collector is opposed or impeded in ese possession 

‘Magistrate to enforce under this Act of any land, he shall, if a Ma: 
surrender. gistrate, enforce the surrender of the land te 
himself, and, if not a Magistrate, he shall apply toa Magistrate or (with- 
in the towns of Calcutta, Madras, and Bombay) to the Commiasioner of 
Police, and such Magistrate or Commissioner (as the case may be) shall 
euforce the surrender of the land to the Collector, 


54. Except in the case provided for in section forty-four, nothing 
Government not bound to in this Act shall be taken to compel the Go- 
complete acquisition. vernment to complete the acquisition of any 
Jand unless an award shall have been made or a reference directed 
under the provisions hereinbefore contained. 
But whenever the Government declines to complete any such ac- 
Compensation when ac. quisition, the Collector shall determine the 
quisition ia not completed. amount of compensation due for the damage (if 
any) done to such land under section four or section eight, and not 


already paid for under section five, and shall pay such amount to the 
person injured. 


55. The provisions of this Act shall not be put in force for the pur- 
Part of house or building pose of acquiring a part only of any house, ma- 
not to be taken. nufactory, or other building, if the owner desire 
that the whole of such house, manufactory, or building shall beso 
acquired.* : 
56. Where the provisions of this Act are put in force for the pur- 
Payment of Collector's pose of acquiring land at the cost of any Muni- 
charges by Municipal Body cipal Fund, or of any Company, the charges in- 
or Oompany. curred by the Collector in such acquisition shall 
be defrayed from or by such Fund or Company. 


57, Noaward or agreement made under this Act shall be chargeable 
Exemption from stamp. With stamp-duty, and no person claiming under 


duty and fees. any such award or agreement shall be liable to 
pay any fee for a copy of the same. . 


at tteriateammmesnenataes meena eeedeetammmninimena ene maintainer enna ene aa ea EE 
of io 5 Bom. 0. 0. J., 98, a decision on the corresponding gaction of .Act VI- 
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Bar of suite to set aside 58. No suit shall be brought to set aside 
awards under Act. an award under this Act. : 
And no suit or other propeeding shall be commenced pr prosecuted 
Limitation of suits for against any person for anything done in pur- 
anything done in pursuance suance of this Act, without giving to such per- 
of Act. son a month's previous notice in writing of the 
intended proceeding, and of the cause thereof, nor after tender of suffi- 
cient amends, nor after the expiration of three months from the accrual 


id 7 


af the cause of ‘suit or other proceeding.* : 
$9. The Local Goveroment shall have power te make rules consis- 
tent with this Act for the guidance of officers 
_ Power to make rules. in all matters connected with its enforcement, 
and may, from time to time, alter and add to the rules so made. 

All such rules, alterations, and additions, shall, when sanctioned ‘by 
pedbliseca er csi: the Governor-General in Council, be published 
ee in the local official Gazette, aud shall thereupon 

have the force of law.t ; 





* Repealed, so far as it relates to the limitation of enita, by Act IX. of 1871, a. 2. 

¢ See the Bengal Rules, Calcutta Gazette, 7th July 1875, p. 818: Bombay Rules, 
Bombay. Government Gazette, 138th March 1878, p. 226: North-Weatern Provinces Rules, 
North-Western Provinces Gasette, 18th December 1875, p. 1744. 
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THE HINDU WILLS ACT. 
NO. XXI. OF 1870, 


Received tHE G.-G’s ASSENT ON THE 19TH JULY 1870. 


An Act to regulate the Wills of Hindis, Jainas, Stkhs, and Bud- 
dhists in the Lower Provinces of Bengal and in the towns of 
Madras and Bombay, 

WHEREAS it is expedient to provide rules for the execution, attesta- 
tion, revocation, revival, interpretation, and 

Preamble, probate of the wills of Hindds, Jainas, Sikhs, 
and Buddhists in the territories subject to the Lieutenant-Governor of 

Bengal and in the towns of Madras and Bombay; It is hereby enacted 


as follows :— 
1. This Act may be called “The Hindé 


eee Wills Act, 1870.” 
Cortain portions of Act X. : : 0 
of 1865 extended to wille 2. The following portions of the Indiay 


of Hindus, Jainas, Sikhs, Succession Act, 1865, namely,— 
and Buddhiats. 
sections forty-six, forty-eight, forty-nine, fifty, fifty-one, fifty-five, 
and fifty-seven to seventy-seven (both inclusive), 
sections eighty-two, eighty-three, eighty-five, eighty-eight to one 
hundred and three (both inclusive), 
sections one hundred and six to one hundred and seventy-seven 
(both inclusive), 
sections one hundred and seventy-nine to one hundred and eighty- 
nine (both inclusive), 
sections one hundred and ninety-one to one hundred and ninety- 
nine (both inclusive), 
so much of Parts XXX.and XXXII. as relates to grants of probate* 
and letters of administration with the will annexed, and 
Parts XXXIII. to XL. (both inclusive), so far as they relate to an 
executor and an administrator with the will annexed, 
shall, notwithstanding anything contained in section three hundred 
and thirty-one of the said Act, apply— 
(a) to all wills and codicils made by any Hindd, Jaina, Sikh, or 
peice rack: Buddhist, on or after the first day of Septem- 
° ber one thousand eight hundred and seventy, 
within the said territories or the local limits of the ordinary original 
civil jurisdiction of the High Courts ef Judicature at Madras and 
Bombay ; and 
(6) to all such wills and codicils made outside those territories 
and limits, so far as relates to immoveable property situated withia 
those territories or limits : 


* This makes “the probate evidence against all persons, executors or others, ine 
‘erested under the will.’ —8 Beng. 308, 220. saa 
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aos S Provided that marriage shall not revoke 
i aaa any such will or codicil : 

And that nothing herein contained shall authorize a testator to 
bequeath property which he could not have alienated inter vivos, or to 
deprive ahy persons of any right of maintenance of which, but for 
section two of this Act, he could not deprive them by will: ne 

And that nothing hereia contained shall vest in the executor or 
administrator with the will annexed of a deceased persou any property 
which such person could not have alienated inter vivos : 

And that nothing herein contained shall affect any law of adope 
fion or intestate succession : 

_ And that nothing herein contained shall authorize any Hind4, 
Jaina, Sikh, or Buddhist to create in property any interest which he 
could not have created before the first day of September one thousand 
eight hundred and seventy. 


4, On and from that day, section two of Bengal Regulation V. of 
Partial repeal of Bengal 1799 shall be repealed so far as relates to the 
Regulation V, of 1799, sec- executors of persons who are not Mubammadans, 
tion 2. but are subject to the jurisdiction of a District 
Court in the territories subject to the Lieutenant-Governor of Bengal. 


5. Nothing contained in this Act shall affect the rights, duties, and 
" Saving of righte of Ad. privileges of the Administrators-General of 
ministrator-General. engal, Madras, and Bombay, respectively.* 


6. In this Act and in the said sections and Parts of the Indian 
Succession Act all words defined in section 
' Interpretation-clanse. three of the same Act shall, unless there be 
something repugnant in the subject or context, be deemed to have the 
same meaning as the said section three has attached to such words 
respectively, 

And in applying sections sixty-two, sixty-three, ninety-two, ninety- 

Bix, ninety-eight, ninety-nine, one hundred, one hundred and one, one 
hundred and two, one hundred and three, and one hundred and eighty- 
two, of the said Succession Act, to wills and codicils made under this 
Act, the words “son,” “sons,” “ child,” and “ children,” shall be deemed 
to include an adopted child; and the word “ grandchildren” shall be 
deemed to include the children, whether adopted or natural-born, of a 
child, whether adopted or natural-born ; aud the expression “ daughter- 
in-law” shall be deemed to include the wife of an adopted son: 
- And in making grants, under this Act, of letters of administration 
with the will annexed, or with a copy of the will annexed, section one 
hundred and ninety-five of the said Succession Act shall be construed 
aa if the words “and in case the Hind& Wills Act had not been passed” 
were added thereto ; aod section one hundred and ninety-eight of the 
said Succession Act shall be construed as if, after the word “intestate,” 
the words “and the Hindi Wills Act had not been passed” were 
Inserted ; and sections two hundred and thirty and two hundred and 
thirt -one of the said Succession Act shall be construed as if the words, 
“if the HindG Wills Act had not been passed,” were added thereto, 
respectively, 


® Bee Act IL, of 1874, 
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THE BENGAL CIVIL COURTS ACT. 
NO. VI. OF 1871. 


RECEIVED THE G.-G.’s ASSENT ON THE 1OTH Fesruary 1871, 


An Act to consolidate and amend the law relating to the District and 
Subordinate Civil Courts in Bengal. 


WHEREAS it is expedient to consolidate and amend the law relat- 

ing to the District and Subordinate Civil 

- Preamble. Courts in the territories respectively under the 
overnments of the Lieutenant-Governors of the Lower and North- 

Wester Provinces of the Presidency of Fort William in Bengal ; It is 





hereby enacted as follows :— ae - 

CHAPTER I. 

PRELIMINARY. 
| 1. This Act may be called “The Bengal 
ERO: Civil Courts Act, 1871.” » 


It extends to the territories for the time being respectively under 
the governments of the said Lieutenant-Go- 
‘ Local extent. vernors, except such portions thereof as for 
the time being are not subject to the ordinary jurisdiction of the High 
Courts, and except the Jhansi Division. 
Except this section and sections seventeen, twenty-nine, and thirty, 
Partial exclusion of Mu. vothing herein contained applies to Courts of 
faseal Small Canse Courts. tes Causes established under Act No. XI. of 
| 1865. 


2. [Repealed by Act No. XII. of 1873.] 


CHAPTER II. 
CONSTITUTION oF Crvit CouRTs. 


8. The number of District Judges to be appointed under this Act 
Nember of Districe Shall be fixed, and may, from time to time, be 
Judgea.. altered, by the Local Government. 

4. The number of Subordinate Judges and Munsifs to be appoint- 

Number of Subordinate © under this Act in each district shaft be fixed, 
Judges and Munsifé. and may, from time to time, be altered by, the 
Local Government, 


5. Whenever the office of District Judge or Subordinate gudge 
Vacavcies in District uoder this Act is vacant, or whenever the 
Fudgeships. Governor-General in Council has sanctioned an 
increase of the number‘of District Judges or Subordinate Judges, the 
— Government shall supply such vacamcy, or appoint such additional 


e 


istrict Judges or Subordinate Judges,.ay the case may be. 
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ee | 
6. Whenever the office of a Munsif is vacant, & when the Go- 
.... vernor-General in Council has sanctioned, 
Vacancies in Mansifsbips. increase of the number of Munaifs,the _ 
Court shall nominate such person as it thinks fit to be a Munsif, and 
the Loeal Government shall appoint him accordingly : rataeh 
Provided that the Loeal Government may, with the sanctidn-of the 


Governor-General in Council, inake rules as to the qualifications of per- , 


sons to be appointed to the office of Munsif under this Act ; aud ov such 
rules heing made, no person shall be nominated to such office unless he 
possesses the qualifications required by the said rules. 


7. When the business pending befure auy District Judge requires 
Additional Judges. the aid of Additional Judges for their* speedy 
disposal, the Logal Government may, upon the 
recommendation of the High Court, and subject to the saucfion of the 
Governor-General in Council, appoint such Additional Judges as may 
be requinte: 
Judge under @hapter [IT]. of this Act that the District Judge may, with 
the sanction of the High Court, assign to them, and in the performance 


of such duties they shall exercise the same powers as the District Judge, « 


8. In the event of the death of the District Judgo, or of his being 
_femporary charge of incapacitated by illness or otherwise for the 
District Jadgeship. performance of his duties, or of hfs absence 
from the station in which his Court is held, the Additional Judge, or, 
if there ig no Additional Judge attachod to such Court, the senior 
Subordinate Judge of the district, shall, without relinquishing his 
ordinary duties, assume charge of the Judge’s office, 

acd shall discharge such of the current duties thereof as are con 
nected with the filing of suits and appeals, the issue of prucesses, and 
the hke functions, 

and shall continue in charge of the office until it is resumed by 
the District Judge or assumed by an officer duly appointed thereta. 


9, In the event of the death of a Subordinate Judge, or of his 
Transfer of proceedings being incapacitated by illness or otherwise for 
on death, &c., of Subordi- the performance of his duties, or of hia abseneg 
nate Judge. on leave when no persou is appointed to act 
for him, 
the District Judge may transfer all or any of the proceediags pend- 
ing in the Court of such Subordinate Judge either to his own Court or 
to the Court of a Subordinate Judge (if any) under his control, * 
All proceedings transferred under this section shall be dispo-ed of 
ra ed had been instituted in the Court to which they are so trans- 
err 
A District Judge, on the oceurrenee within his district trad 
fom charge of vacancy in the office of Munsif, may, pendi: 
Munsifehip.” the a of the High Court under elon sig 
appoint such person as he thinks fit to act in such office, 








* Sic, Read ‘ its,’ ‘ 
M, 27 


uch Additional es shall perform any of the duties of a District | 


z 
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And he shall forthwith report to the High Court the oocurrence of 
@yery sach vacancy and such appointment, 
pee 10, The Local Government may invest 
we. l ' . 
eopoe ee imoes ie Vackhe, with the powers of any Court under this Act 
Assow, Chutis Nagpur, and any officer in the district of Kaéchér and the 
Rich Bitar. divisions of Assam, Chutid Nagpur, and Kach 

Bihar, 

Nothing in sections three to nine (inclusive), thirty-two, thirty- 
three, and thirty-four, applies to any such officer, But all the other pro- 
visions of this Act apply, mutatis mutandis, to officers so invested, 


11, The general control over all the Civil Courts in any district is 
Control of Civil Courts vested in the District Judge, but subject to the 
in district. superintendence of the High Court. 
12. The present Judges of the Zila Courts, Additional Judges, Sub- 
First District, Additional, ordinate Judges, and Muonsifs, shall be deemed 
and Subordinate Judges to have been duly appointed to the offices the 
and Munsifs. duties of which they have respectively dis- 
charged, and shall be the First District Judges, Additional Judges, Sub- 
ordinate Judges, and Munsifs under this Act, 


13, (Repealed by Act No, X. of 1873.] 


14. Every Court under this Act shall use a seal of such form and 
Seals of Courts. dimensions as are for the time being prescribed 
by the Local Government. 


15. Every District Judge, Additional Judge, Subordinate Judge, 

Jndges and Munsifg and Munsif under this Act, shall be deemed to 

Geomed Civil Courts. be a Civil Court within the meaning of the 
Code of Civil Procedure and of this Act. 


16. The Local Government may fix, and from time to time alter, 
Power to fix sites of the place or places at which any Court under 


Courts. this Act is to held. 
17. Subject to such orders as may from time to time be issued b 
Vacation. the Governor-General in Council, the Hi , 


Court shall prepare a list of days to 
observed in each year as close holidays in the Courts subordinate thereto, 
Such list shall be published in the local official Gazette, and the 
waid days shall be observed accordingly. 


CHAPTER III. 
ORDINARY JUKISDICTION. 


18, Fhe Local Government shall fix, and may from time to time 

Power to fiz local limits vary, the local limits of the jurisdiction of any 
Of jurisdiction. Civil Court under this Act; 

Provided that, where more than one Subordinate Judge is appointed 

to any district, and where more than one Munsif is aiepcintad 1a any 

—~--~"* the Judge of the District Court may aasign to each such Sub- 
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ordinate Judge or Munsif the local limita of his particular jurisdiction 

within such district or munsifi, as the case may be. a 
The present local limits of the jurisdiction of every Civil Court 

(other than the High Court) shall be deemed to be fixed under this 


ct. 
19. The jurisdiction of a District Judge or Subordinate Judge ex- 
Extent of original juris. tends, subject to the provisions in the Code of: 
diction of District or Sub- Civil Procedure, section six,” to all original 
ordinate Judge. suits cognizablet by the Civil Court. 


20. The jurisdiction of a Munsif extends to all like suits in which 
Extent of Munsif’s juris. the amount or value of the subject-matter in 
diction, disputet does not exceed one thousand rupees, 


21. Appeals from the decrees and orders of District Judges and 
Appeals from District Additional Judges shall, when such appeals are 
and Additional Judges. allowed by law, lie to the High Court. 


22, Appeals from the decrees and orders of Subordinate Judges: 
Appeals from Snubordi.- fiud Munsifs shall, when such appeals are allow- 
nate Judges and Muasifs. ed by law, lie to the District Judge, except 
where the amount or value of the subject-matter in dispute exceeds 
rahe thousand rupees, in which case the appeal shall lie to the High 
ourt: 

Provided that the High Court may, from time to time, with the 
previous sanction of the Local Government, order that all appeals from 
the decrees and orders of any Munsif shall be preferred to the Court of 
such Subordinate Judge as may be mentioned in the order, and such 
appeals shall thereupon be preferred accordingly. 


23. [Repealed by Act No, XII, of 1873.) 


24. Where, in any suit or proceeding, it is necessary for any Court 
Certain decisions to be under this Act to decide any question regarding 
according to native law. succession, inheritance, marriage, or caste, or. 
any religious usage or institution, the Muhammadan law in cases where 
the parties are Muhammadans, and the Hind law in cases where the 
parties are Hinds, shall form the rule of decission, except in so far as 

such law has, by legislative enactment, been altered or abolished, 

In cases not provided for by the former part of this section, or by 
any other law for the time being in force, the Court shall act according 
to justice, equity, aud good conscience. 


25. No Munsif, Subordinate Judge, Additional Judge, or District 
Judges not to try suitsin Judge shall try any suit in which he is a party 
which they are interested. or personally interested, or shall adjudicate 
upon any proceeding connected with, or arising out of, such suit, . 
No Subordinate Judge, Additional Judge, or District Judge shall 

try any appeal against a decree or order, passed by himself in another 


capacity. 
When any such suit, proceeding, or.appeal comes before any such 
Munsif, Subordinate Judge, Additional Judge, or District Judge, he shall 


‘ 





* 4. ¢., sections 1§ and 26 of Act XIV. of 1882. 
¢ for the time being. 
Tt 18 Suth, C. BR. 268—9, 
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forthwith transmit the whole record of tlie case to the Couit ‘to which 
he is immediately subordinate, with a report of the circumstances at- 
tending the reference. . 

The superior Court shall thereupon dispose of the case in the mdn- 
ner prescribed by the Code of Civil Procedure, section six.* 

Nothlig in the last preceding clause of this section shall be déémed 
to affect. the extraordinary original civil jurisdiction of the High Court, 


CHAPTER IV. 
SPECIAL JURISDICTION, 


26, Every District Judge may from time to time, subject to the 
Power to refer to Subor- orders of the High Court, refer to any Subor- 
dinate Judges appeals from dinate Judge under his control any appeals 
Panalfh, pending before him fiom the decisions of 
Munsifs; and such Subordinate Judge shall hear and dixpuse of such 
appeals accordingly. 
The Distiict Judge may withdraw any appeals so referred, and 
licar and dispose of appeals so withdrawn. 


27. The High Court may from time to time, by order, authorize 
Transfer to Subordinate any District Judge to transfer to a Subordinate 
Judge or Mansifof appeals Judgo under his control appeals from orders of 
Bee ars pending Munsifs preferred under the Code of Civil 
oe Procedure, sections 36, 76, 85, 94, 119, 231, and 

257, or under Act XXIIL, of 1861, section 11. 

The High Court inay also from time to time, by order, authorize 
avy District Judge to transfer to a Subordinate Judge or Munsif under 
the control of such District Judge any of the procecdings next herein- 
after mentioned, or avy class of such proceedings speciticd in such order, 
end then pending, or thereafter instituted, before such District Judge. 

The proceedings referred to in the second clause of this section are 
the following (that is to say),— 

(1.) Proceedings under Bengal Regulation V., 1799 (to limit the 
interference of the Zila and City Courts of Dtwdnt Addlat in the 
éxecution of wills and adninistrution to the estates of persons dying 
intestate). . 

(2.) Proceedings under Act No. XL. of 1858 ( for making beiter 
provision for the crre of the persuns and property of minors in the 
Presidency of Fort William in Bengal), or Act No. IX. of 1861 (to 
amend the law relating to minors). 

(8.) Claims to attached property under the Code of Civil Pro- 
cedure, section 273, 








Cae ae oat ad ood 


* Now Act XIV. of 1882, 8.25.” _ 

¢ Theay appeals are now preferred, respectively, under Act XIV. of 1882, section 333 
{==Act VIT!. of 1859, scction 231), aud ander the same Act, section 588, clause 6 (as to 
orders rejecting plaints), clause 8 (as to orders rejecting applications nnder gestion 108 
to net aride diamisanls of suits), clanse 11 (as to questions arising in execution of decrees), 
clause 16 (ay to orders confirming or setting aside sales) and clanse 24 (as to orders, 1, to 
give bait for appearing, 2, for the attachment of property before judgment, and 3, grant- 
dng injunctivua), 
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(4) Applications by judgment-debtoré under section 844 of the 


same Oode, _ 
(8.) Applicatione to file awards under section 525 of the same 


e, 
(6.) Applications for permission to sue or appeal as a pauper. 
(7.) Applications for certificates under Act No, XXVIT. of 1860 
( for facilitating the collection of debts on successions, and for the 
security of parties paying debts to the representatives of deceased 
TBONS). 
The District Judge may withdraw any proceedings so transferred, 
- and may either himself dispose of them, or, with the sanction of the 
ite Court, trausfer them to any other Subordinate Judge or Munsif 
uuder his control. 
28. Subject to the provisions of the last clause of section twenty- 
Disposal of proceedings Seven, all proceedings transferred under the 
so transferred. second clause of the same section shall be 
disposed of by the Subordinate Judge or Munsif (as the case may be) 
according to the rules prescribed for the guidance of District Judges 
in like cases: 
Provided that an appeal from the order of the Subordinate Judge 
or Munsif in such cases shall lie to the District Judge. 
An appeal from his order thereon’ shall lie to the High Court if 
an appeal from the decision of the Judge in such proceedings is allow- 
ed by the law in force for the time being. 


29. The Local Government may invest, within such local limits as 
Powor to invest Subor. it from time to time appoints, any Subordinate 
dinate Judges with small Judge with the jurisdiction of a Judge of a 
cause jurisdiction. Court of Small Causes for the trial of suits 
cognizable by such Courts up to the amount of five hundred rupees, 
and any Muusif with similar jurisdiction up to the amount of fifty 
rupees; and may, whenever it thinks fit, withdraw such jurisdiction 
from the Subordinate Judge or Munsif so invested. 
30. Section 51 of Act No. XI. of 1865 (to consolidate and amend 
Amendment of Act No. the luw reluting to Courts of Small Causes 
XI. of 1865. beyond the local limits of the ordinary ori- 
ginal civil jurisdiction of the High Courts of Judicuture) shall be 
read as if, for the words “Principal Sadr Amfu,” the words “Subor- 
dinate Judge” were substituted. 


CHAPTER V. 
MISFEAZANCE, 


31. Any District Judge, Additional Judge, Subordinate Judge, or 
Suspension or removal of Munsif, may, for any misconduct, be sugpended 
Jadges. er removed by the Local Government, 


32. The High Court may, whenever it sees urgent necessity for 
Suspension of Sabor. 80 dving, suspend any Subordinate Judge under 
dinate Judge, its coutrol. 
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Whenever the High Court exercises this power, it shall forthwith 
report to the Local Government the circumstances of the suspension, 
and the Local Government shall make such order thereon as it thinks 
oa of Munsife $3. The High Court may appoint a com- 
by High Court, mission for euquiring into the alleged miscon- 

duct of any Munsif. 

On receiving the report of the result of any such enquiry, the 
High Court may, if it thinks fit, remove the Munsif from office, or 
suspend him, or reduce him to a lower rade. _— 

The provisions of Act No, XXXVII. of 1850 (for regulating 

tries into the behaviour of public servants) ‘shall apply to en- 
uiries under this section, the powers conferred by that Act on the 

overnment being exercised by the High Court. 

The High Court may also, previous to the appointment of such 

commission, suspend any Munsif pending the result of the enquiry. 

The High Court may, without appointing any such commission, 

remove or suspend any Munsif, or reduce him to a lower grade, 


$4 Auy District Judge may, whenever he sees urgent necessity 

Suspension of Munsifa by for so doing, suspend from office any Munsif 

District Judge. under his control, 

Whenever a District Judge suspends from office any such Munsif, 

he shall forthwith send to the High Court a full report of the circum-. 

stances of the suspension, together with the evidence, if any, and the, 
High Court shall make such order thereon as it thinks fit, 


CHAPTER VI. 
MINISTERIAL OFFICERS, 


35. The Judges of the District Courts shall appoint the ministerial 
Appointment and re. Officers of such Courts, and, subject only to 
movil of ministorial officers the general control of the Local Government, 
of District Courts. the said Judges may remove or suspend such’ 
officers, or fine them in an amount not exceeding one month’s salary, 


36. The ministerial officers of the Courts of Subordinate Judges 
Appointment and re. ®nd Munsifs shall be nominated and appointed 
moval of ministerial officers by those Courts respectively, subject to the 
of Subordinates Judges and =anproval of the District Judge within whose 
Mansifa. Seance: tee . ! 
jurisdiction such Courts are situate. 
Every such Court may, by order, remove or suspend from office, or 
Power to panish euch fine in an amount not exceeding one month’s 
officers. ; salary, any of its ministerial officers who is 
guilty of any misconduct or neglect in the performance of the duties of 
hie office, And the District Judge, subject only to the general control 
of the Local Government, may, on appeal or otherwise, reverse or modify 
every such order. 
The District Judge, withia whose jurisdiction such Court is situate,’ 
* mnay, by order, suspend or remove any such ministerial officer.* 


® See Act XIX, of 1877. ; 
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Nothing in this section or in section thirty-five shall exempt the 
offender from any penal or other consequences to which he may be lia- 
ble under any other law in force for the time being. 

37. The Local’ Government may, at the instance of the District 

Transfer of ministerial Judge, transfer from any Court in the terri- 
officers. tories subject to such Government, to any other 
Court in the same territories, all or any of the ministerial officers of 
such Judge or of any Subordinate Judge or Munsif under his control. 

The District Judge may transfer all or any of the ministerial offi- 
cers of any Court under his control to any other such Court, 

38, Any fine imposed under this chapter shall, if the order impos- 

ing it so directs, be recovered by deduction 
Recovery of fines, from the offender's salary, 
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.THE INDIAN EVIDENCE ACT. 
NO. I. OF 1872. 


Recetvep tue G.-G.’s ASSENT ON THE 15TH Marca 1872. 


WHEREAS it is expedient to consolidate, define, and amend the 


Law of Evidence ; It is hereby enacted as fol- 


Preamble. lows t— 


PART I.—RELEVANCY OF FACTS. 
Cuarrer J,—PreLiMINAarY, 


1. This Act may be called “The Indian 
Short title, Evidence Act, 1872 :” 


It extends to the whole of British India,* and applies to all judi- 
cial proceedings in or before any Court, includ- 
ing Courts Martial, but not to affidavits pre- 
sented to any Court or officer, nur to proceedings before an arbitrator ; 

and it shall come into force on the first day 
of September 1872. 


2. On and from that day the following 

laws shall be repealed :— 
(1.) All rules of evidence not contained in any Statute, Act, or 

Regulation in force in any part of British India: 

(2.) All such rules, laws, and regulations as have acquired the force 
of law under the twenty-fifth section of ‘The Indian Councils’ Act, 1861,’ 
in so far as they relate to any matter herein provided for; and 

(3.) The enactments mentioned in the schedule hereto, to the 
extent specified in the third column of the said schedule. 

But nothing herein contained shall be deemed to affect any pro- 
vision of any Statute, Act, or Regulation in force in any part of British 
India, and not hereby expressly repealed. 


Rxtent, 


Commencement of Act, 


Repeal of enactments, 


ete 


* It has been applied to the HaidarAbid Assigned Districts and the Cantonment of 
Sikandarébad.—Foreign Department, No. 80J, dated May 2, 1872. 

+ This is repealed, as to European Courts Martial, by the Mutiny Act: ‘‘ No Court 
Martial shall, in respect of the conduct of its proceeding, or the reception or rejection of 
evidence, be subject to the provisions cf the ‘Indian Evidence Act, 1872,’ or any Act of 
nag Fraa eratah other than the Parliament of the United Kingdom.”—88 Vie., c. 7, 
® a 
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3. In this Act the following words and expressions are used in the 
: following senses, unless a contrary intention 
pater Drewenon- clause. appears from the context :— 
“Court” includes all Judges and Magistrates and all persons, ex- 
' cept arbitrators, legally authorized to take evi- 
asauine dence. 
“ Fact.” “ Fact” means and includes— - 
(1) any thing, state of things, or relation of things, capable. of 
‘being perceived by the senses ; 
(2) any mental condition of which any person is conscious. 


Illustrations. 


(a.) That there are certain objects arranged in a certain order in a certain place, 
is a fact. 

6.) That a man heard or saw something, is a fact. 

c.) That a man said certain words, is a fact. 

d.) That a man holds a certain opinion, has a certain intention, acts in good 
faith or fraudulently, or uses a particular word in a particular sense, or is or was at 
s specified time conscious of a particular sensation, is a fact. 

(e.) That a man has a certain reputation, is a fact. 


” 


One fact is said to be reievaut to another when the one is connected 
- es with the other in any of the ways referred to 
Relevant. in the provisions of this Act relating to the 
relevancy of facts. 
oe : The expression “ facts in issue” means and 
acts in issue. includes— 
any fact from which, either by itself or in connection with other 
facts, the existence, non-existence, nature, or extent of any right, liabi- 
lity, or disability, asserted or denied iu avy suit or proceeding, neces- 
sarily follows. 


é 


Ezplanation.—Whenever, under the provisions of the law for the 
time being in force relating to Civil Procedure, any Court records an 
issue of fact, the fact to be asserted or denied in the answer to such 
issue is & fact in issue. 
Jilusirations. 


A is accused of the murder of B. 

At his trial the following facts may be in issue :— 

That A caused B’s death ; 

That A intended to,cause B's death ; 

That A had received grave and sudden provocation from B ; 

That A, at the time-of doing the act which caused B’s death, was, by reason of 
unsoundness of mind, incapable of knowing ity nature. 


“ Document” means any matter expressed or described upon any 
substance by means of letters, figures, or marks, 
or by more than one of those means, intended 
to ls used, or which may be used, for the purpose of recording that 
matter, 


« Document,” 


ae Lilustrations, 
A writing is a document : 
Words printed, lithographed, or photographed, are documents : 
; A map or plan is a document : 
. An inscription on a metal plote or stone is a document ; 
A caricature is a document. 
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“ Bvidonce.” “ Evidence” means and includes— 
{1) all statements which the Court permits or requires to be made 
before it by witnesses, in relation to matters of fact under inquiry ; 
such statements are called oral evidence : 
(2) all documents produced for the inspection of the Court ; 
such documents are called documentary evidence, 
A fact is said to be proved when, after considering the matters 
«* Proved.” before it, the Court either believes 3¢ to exist, 
or considers its existence so probable that a 
prudent man ought, under the circumstances of the particular case, to 
act upon the supposition that it exists. 
A fact is said to be disproved when, after considering the matters 
 Disproved.” before it, the Court either believes that it dops 
not exist, or considers its non-existencs 89 pro- 
bable that a prudent man ought, under the circumstances of the parti- 
cular case, to act upon the supposition that it does not exist, : 
Not proved.” A fact is said not to be proved when it is 
neither proved nor disproved. 
4. Whenever it is provided by this Act that the Court may pre- 
sume a fact, it may either regard such fact as 
proved, unless and until it is disproved, or may 
call for proof of it: 
Whenever it is directed by this Act that the Court shall presume 
a fact, it shall regard such fact as proved, ualess 
and until it is disproved : 
When one fact isdeclared by this Act to be conclusive proof of 
another, the Court shall, on proof of the one 
fact, regard the other as proved, and shall not 
allow evidence to be given for the purpose of disproving it, 


“May presume,” 


* Shall progume.” 


 Conolusive proof.” 


Caraprer IJ.—Or tae RELEVANCY oFr Facts, 


5, Evidence may be given in any suit or proceeding of the exist- 
Evidence may be given ence or non-existence of every fact in isgue and 
of facts in issue aud rele- of such other facts as are hereinafter declared 
vant facts. to be relevant, and of no others, 
Eaplanation.—This section shall not enable any person to give 
evidence of a fact which he is disentitled to prove by any provision of 
the law for the time being in force relating to Civil Procedure. 


Lilustrations. : 
(a.) A is tried for the murder of B by beating him with a club with the inten- 


tion of rope hie dgath. 

At A's trial the following facts are in issue— 

A's beating B with the club ; 

A’s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(®.) A suitor does not bring with him, and have in readiness fer production at 
the first hearing of the case, a bond on which he relies. This section does not en- 
able him to produce the bond or prove its contents at a subsequent stage of the pro- 
ceedings, otherwise than in accordance with the conditions prescribed by the Code 
of Civil Procedure. ; 
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6. Facts which, though not in issue, are so connected with a fact 

Relevancy of facts forming 10 issue as to form part of the same transaction, 

part of same transaction. are relevant, whether they occurred at the same 
time and place, or at different times and places, 


Illustrations. 


(a.) A is accused of the murder of B by boating him. Whatever was said or 
done by A or B or the by-standers at tho beating, or so shortly before or after it as 
to ferm part of the transaction, is a relevant fact. 

(5.) A is accused of waging war against the Queen by taking part in an armed 
insurrection in which property is destroyed, troups are attacked, and gaols are broken 
open. The occurrence of these facts is relevant, as forming part of the goneral trans- 
action, though A may not have been present at all of them. 

(c.) A sues B for a libel contained in a letter forming part of a correspondence. 
Letters between the parties relating to the subject out of which the Kibel arose, and 
forming pet of the correspondence in which it is contained, are relevant factu, 


though they do not contain tho libel itself. 
The question is, whether certain goods ordered from B were delivered te 


d 
A. a goods were delivered to several intermediate porsons successively. Each 
delivery is a rélevant fact. 


7. Facts which are the occasion, cause, or effect, immediate or 
Facts which areoccasion, Otherwise, of relevant facts, or facts in issue, or 
cause, or effect of facta in which constitute the state of things under 
issue. which they happened, or which afforded an 


opportunity for their occurrence or transaction, are relevant, 
Illustrations. 


(a.) The question is whether A robbed B. 

The facts that, shortly befere the robbery, B went to a fair with money in his 
possession, and that he showed it, or mentioned the fact that he had it, to third per- 
sons, are relevant. 

(0.) The question is, whether A murdered B. 

Marks on the ground, produced by astruggle at or near the place where the 
murder was committed, are relevant facts. 

{c.) The question is, whether A poisoned B. 

he state of B’s health before the symptoms ascribed to poison, and habits of B 
known to A, which afforded an opportunity for the administration of poison, are 
relevant facts. 


Motive, preparation, and 8. Any fact is relevant which shows or 
previous or eubsequentocon- constitutes a motive or preparation for any fact 
a in issue or relevant fact, 

The conduct of any party, or of any agent to any party, to any suit 

of proceeding, in reference to such suit or proceeding, or in reference to 
avy fact in issue therein or relevant thereto, and the conduct of any per- 
son an offence agaiust whom is the subject of any proceeding, is rele- 
vant, if such conduct influences or is influenced by any fact in issue or 
relevant fact, and whether it was previous or subsequent thereto, 
_ _ kaplanation 1.—The word “conduct” in this section does not 
include statements, unless those statements accompany and explain acts 
otber than statements; but this explanation is not to affect the rele~ 
vaocy of statements under any other section of this Act. | 

Eaplanation 2.—When the conduct of any person is relevant, an 
atatement made to him or iu his presence and hearing, which affects such 
conduct, is relevant, ; 
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Lllustrations 


: is tried for the murder of B. . . i. 
we a that Ananiensd C, that B knew that A had murdered O, and that B 


had tried to extort money from A by threatening to make his knowledge publio, are . 
relevant. : ao? 

(b.) A sues B upon a bond for the payment of money. B denies the making of 
the bond. : 

The fact that, at the time when the bond was alleged to be made, B required 
money for a particular purpose, is relevant. j 

c.) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that which was 
administered to B, is relevant. 

(d.) The question is, whether a certain document is the will of A. 

The facts that, not long before the date of the alleged will, A made inquiry into © 
matters to which the provisions of the alleged will relate, that he consulted vakile in 
reference to making the will, and that be caused drafts of other wills to be prepared, | 
of which he did not approve, are relevant. 

(¢.) A is accused of a crime. 

The facts that, either before, or at the time of, or after the alleged crime, A pro- 
vided evidence which would tend to give to the facts of the case an appearance favour- 
able to himself, or that he destroyed or concealed evidence, or prevented the presence or 
procured the absence of persons who might have been witnesses, or suborned persons 
to give falxc evidence respecting it, are relevant. 

(f.) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A’s presence, ‘ The police are coming 
es hie the man who robbed B,’ and that immediately afterwards A ran away, are 
relevant. 

.) The question is, whether A owes B rupees 10,000. 

he facts that A‘asked C to lend him money, and that D said to C in A’s pre. ’ 
sence and hearing, ‘I advise you not to trust A, for he owes B 10,000 rupees,’ and 
that A wont away without making any answer, are relevant facts. 

(h.) The question is, whether A committed o crime. 

The fact that A absconded after receiving a letter warning him that inquiry was 
being made for the criminal, and the contents of the letter, are relevant. 

i.) A ia accused of a crime. 

he facts that, after the commission of the alleged crime, he absconded, or was in 
possession of property or the proceeds of property acquired by the orime, or attempted 
to douceal things which were or might have been used in committing it, are relevant. 

(i) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, ahe made a complaint relating to the 
crime, the circumstances under which, and the terms in which, the complaint was. 
made, are relevant. 

The faot that, without making a complaint, she said that she had been ravished 
ia not relevant as conduct under this section, though it may be relevant— ; 

asa dying declaration under section 32, clause (1), or : 

aa corroborative evidence under section 157. 

(&.) The question is, whether A was robbed. ° 

The fact that, soon after the alleged robbery, he made a complaint relatimg to the 
offence, the circumstances under whieh, and the terms in which, the complaint was , 
made, are relevant. 

The fact that he said he had been robbed, without making any complaint, is not 
relevant as conduct under this section, though it may be relevant— : 

asa dying declaration under section 32, clause (1), or 

as corroborative evidence under section 157. 

9. Fucts necessary to explain or introduce a fact in issue or relevant 
Faote necessary to ex. fict,or which support or rebut ao inference. 
plain or introduce relevant suggested by a fact in issue or relevant fact, or 
faote. which establish the identity of any thing or. 
person whose identity is relevant, or fix the time or place at which any’ 
fact in issue or relevant fact happened, or which show the relation of 
parties by whom any such fact was transacted, are relevant in so far as 


‘are necessary fur that purpose, 
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Lliustrations. 


o! Reerte swear ioeeta 

e state of A’s property aud of his family at the date of the will 

= "OD A saat : nat | ' uaa 
(b.) A sues B for a libel imputing disgraceful conduct to A; B affirms that the 

matter alleged to be libellous is true. sia i : 

-. The position and relations of the parties at the time when the libel was published 
miay be relevant facts as introductory to the facts in issue. 

' The particulars of a dispute between A and B about a matter unconnected with 
the alleged libel are irrelevant, though the fact that there was a dispute may be rele- 
vant if it affected the relations between A and B. 

c.) A is accused of a crime. 

he fact that, soon after the commission of the crime, A absconded from his house, 

is relevant, under section 8, as conduct subsequent to and affected by facts in issue. __ 

The fact that, at the time when he left: home, he had sudden and urgent business, 
at the place to which he went, is relevant as tending to explain the fact that he left 
home suddenly. 

The details of the business on which he left are not relevant, except in so far as 
they are necessary to show that the business was sudden and urgent. 

(d.) A sues B for inducing C to break a contract of servive made by him with 4, 
C, on leaving A’s service, says to A, ‘I am leaving you because B has made me a 
better offer.’ This statement is a relevant fact as explanatory of C’s conduct, which 
is relevant as a fact in issue. 

e.) A, accused of theft, is seen to give the stolen property to B, who is seen to 
give it to A’s wife. B says, as he delivers it, ‘ A saye you are to hide this.’ B's state- 
ment is relevant as explanatory of a fact which is part of the transaction. ” 

(f.) A is tried for a riot, and is proved to have marched at the head of a mob. 
The cries of the mob are relevant as explanatory of the nature of the transaction. 


10. Where there is reasonable ground to believe that two or more. 
Things said or done by Persons have conspired together to commit an 
conspirator in reference to offence or an actionable wrong, any thing said, 
common design. done, or written by any one of such persons in 
reference to their common intention, after the time when such intention 
was first entertained by any oue of them, is a relevant fact as against 
each of the persons believed to be so conspiring, as well for the purpose | 
of proving the existence of the conspiracy as for the purpose of showing 
that any such person was a party to it. 
Illustration. 
_ Reasonable ground exists for believing that A has joined in a conspiracy to wage 
war against the Guisaii | 
e facts that B procured arms in Europe for tha purpose of the conspiracy, O 
collected money in Calcutta for a like object, D persuaded persons to join the con- - 
spiracy in Bombay, E published writings advocating the object in view at Agra, and F 
transmitted from Delhi to G at Cabul the money which C had collected at Calcutta, 
and the contents of a letter written by H giving un account of the conspiracy, are 
each relevant, both to prove the existence of the conspiracy, and to prove A’s com-. 
plicity in it, although he may have been ignorant of all of them, and although the 
persons by whom they were done were strangers to him, and although they may have 
taken place before he joined the conspiracy or after he left it. 


_ When facta not otherwise 11. Facts not otherwise relevant are re- 
relevant become relevant. jovant— . 
(1) if they are inconsistent with any fact in issue or relevant fact ; 
{2) if by themselves or in connection with other facts they make 
© existence or non-existence of any fact in issue or relevant fact high- 
Jy probable or improbable.* | 








* 11 Bomb. 90. 
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Ttiustrations. 
ation js, whether A committed a crime at Calontta on a certain day. 

iu bn nat, on that day, A was st Lahore, is relevant. , 

The fact that, near the time when the crime was committed, A was ata distance; 
from the place where it was committed, which would render it highly improbable, 
though not impossible, that he committed it, is relevant. 

b.) The question is, whether A committed a crime. ; 23 
Phe circumstances are such that the crime must have been committed either by A, , 
B,C, or D. Every fact which shows that the crime could have been committed by no 
one else, and that it was not committed by either B, C, or D, is relevant. 


In auite for dawages, 12, In suits in which damages are claim- 
hints tending to cuntle ed, any fact which will enable the Court to 
Conrt to determine amount determine the amount of damages which ought 


are relevent, to be awarded is relevant. 
Facts relovant when right 13. Where the question is as to the exist- | 
or custom is in question, ence of any right or custom, the following facts 


are relevant— ‘ 
w (a) Any transaction by which the right or custom in question was 
created, claimed, modified, recognized, asserted, or denied, or which was 
inconsistent with its existence ; | 
(b.) Particular instances in which the right or custom was claimed, 
recognized, or exercised, or in which its exercise was disputed, asserted, 
or departed from, 
Illustration. 


_ The question is, whether A has a right to a fishery. A deed conferring the fishery 
on A's ancestors, a mortgage of the fishery by A’s father, a subsequent grant of the 
fishery by A’s father irreconcileable with the mortgage, particular instances in which 
A's father exercised the right, or in which the oxercise of the right was stopped by 
A’s neighbours, are relevant facts. 


14. Facts showing the existence of any state of mind—such as in- 
Facta showing existence tention, kuowledge, good faith, negligence, 
of state of mind, or of body, rashness, ill-will, or good-will towards any par- 
or bodily feeling. ticular person, or showing the existence of any 
state of body or bodily feeling—are relevant, when the existence of any 
such state of mind, or body, or bodily feeling, is in issue or relevant. 
Explanation —A fact relevant as showing the existence of a rele- 
vant state of mind must show that it exists, not generally, but in refer- 
ence to the particular matter in question. 


Illustrations. 
(a.) A is aconsed of receiving stolen goods knowing them to be stolen. It is) 
ptoved that he was in ion of a particular stolen article. 


; The fact that, at the eame time, h8 was in possession of many other stolen articles, 
is relovant, as pag show that he knew each and all of the articles of which he 
was in on to be stolen. 
(8) & is acoused of frandalently delivering to another person a piece of oounter- 
feit coin, which, at the time when he delivered it, he knew to be counterfeit. 
The fact that, at the time of its delivery, A was possessed of a number of other 
pieces of counterfeit ooin, is relevant. : , 
(c.) A sues B for damage done by a dog of B's, which B knew to be ferocious. 
: The facts that the dog had previously bitten X, Y, and Z, and that they had 
made ig ware to B, are relevant. 
(a) ¢ question ia, whether A, the acceptor of a bill of exchange, knew that the 
name of the payee was fictitious. 


The fact that A had accepted other bills drawn in the same thanner before they 
opnld have been transmitted to him by the payee if the payee had been a real person, 
3s rare as pei knew t a the payee was a fictitious person. 

(2. is accused of defamin ublishing an imputation intended ¢ 
the repatation of B. — Bene ane é . sidan 

The fact of previous publications by A respecting B, showing ill-will on the part 
of A towards 5, is relevant, as proving A’s intention to harm B’s reputation by the 
particalar publication in question. 

The facts that there was no previous quarrel between A and B, and that A repeated 
the matter complained of as he heard it, are relevant, as showing that A did not intend 
to harm the reputation-vf B. 

(f.) A issued by B for fraudulently representing to B that C was solvent, where- 
‘dy B, being induced to trust C, who was insolvent, suffered loss. 

The fact that, at the time when A represented C to be solvent, C was supposed to 
%e solvent by his neighbours and by persons dealing with him, is relevant, as showing 
‘that A made the representation in good faith. 

(g.) A is sued by B for the price of work done by H, upon a house of which A is 
owner, by the order of C, a contractor. 

A's defence is that B’s contract was with C. « 

The fact that A paid C for the work in question is relevant, as proving that A 
did, in good faith, make over to C the management of the work in question, so thats’ 
was in a position to contract with B on C’s own account, and not as agent for A. 

(h.) A is accused of the dishonest misappropriation of peer which he had 
found, and the question is whether, when he appropriated it, he believe in good faith 
that the real owner could not be found. 

The fact that public notice of the loss of the property had been given in the place 
where A was, is relevant, as showing that A did not, in good faith, believe thatthe 
real owner of the property could not be found. 

The fact that A knew,-or had reason to believe, that the notice was given fraudu- 
lently by C, who had heard of the loss of the property, and wished to set up a false 
claim to it, is relevant, as showing that the fact that A knew of the notice did not 
disprove A’s good faith. 

(i.) A is charged with shooting at B with intent to kill him. In order to show 
A’s intent, the fact of A’s having previously shot at B may be proved. — 

(j.) A is charged with sending threatening letters to B. Threatening letters pre- 
row sent by A to B may be proved, as showing the intention of the letters. — 

(&.) The question is, whether A has been guilty of cruelty towards B, his wife. 

Expressions of their feeling towards each other shortly before or after the alleged 
ey are relevant facts. ; 

(/.) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant facts. 

(m.) The question is, what was the state of A’s health at the time when an, aasur- 
ance on his life was effected. tee : 

Statements made by A as to the state of his health at or near the time in question 
are relevant facts. . 

n) A sues B for negligence in providing him with a carriage for hire not reason- 
ably fit for use, whereby A was injured. 

pie that B’s attention was drawn on other occasions to the defect of that 
‘particular carriage is relevant. : ; 

_ , The fact that B was habitually negligent about the carriages which ho let to hire 
is irrelevant. 

{0.) A is tried for the murder of B by intentionally shooting him dead. 

_. The fact that A,on other occasions shot at B, is relevant, as showing his inten- 
4ien to shoot B. : a 
The fuct that A was in the habit of shooting at people with intent to murder 
them is wena F 
: is tried for a crime. : : 
aoe ry that he said something indicating an intention to commit that particular 
Orme is relevant. 

The fect that he said something indicating a general disposition to commit eximes 

of that class is irrelevant. . 3 
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15, When there is a question whether an act was accidental or 
intentional, the fact that such act formed part 


wether Gee cleaatal of a series of similar occurrences, in each of 
‘or intentional, which the person doiug the act was concerned, 
is relevant. 
Iliustrations. 


(a.) A is accused of burning down his house in order to obtain money for which 


it is insured. ; ; 
The facts that’A lived in several houses successively, each of which he ineured, 


in each of which a fire occurred, and after each of which fires A received payment 
from a different insurance-office, are relevant, as tending to show that the fires werp 


not accidental. 

(b.) A ia employer to receive money from the debtors of B. It is A’s duty -to 
make entries in a book showing the amounts received by him. He makes an entry 
showing that on a particular occasion he received less than he really did receive. 

The question is whether this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, and that the 
false entry is in each case in favour of A, are relevant. 

(c.) A is accused of fraudulently delivering to B a counterfeit rupee, 

* The queation is whether the delivery of the rnpee was accidental. 

The facts that, soon before or soon after the delivery to B, A delivered counter- 
feit rupees to C, D, and E, are relevant, as showing that the delivery to B was not 
accidental. ’ 

16. When there is a question whether a particular act was done, 

"« Bxiatence of course of the existence of any course of business accord- 

business when relevant. ing to which it naturally would have been done, 
is a relevaut fact, 


Illustrations. 


(a.) The question is whether a tease: letter was despatched. 


The facts that it was tho ordinary course of business for all letters put in a 


_certain place to be carricd to the post, and that that particular letter was put in that 
place, are relovant. 
(&.) The question is whether a particular letter reached A. The facts that it was 
‘posted in due course, and was not returned through the Dead Letter Office, are 
relevant. — 
Admissions, 


17. An admission is a statement, oral or documentary, which sug- 
ests any inference as to any fact in issue or 
2 Amines dened: Felavant fuck and which is mais by any of the 
persons, and under the circumstances hereinafter mentioned. 
' * 18. Statements made by a party to the proceeding, or by an agent 
Admission—by party to to avy such party, whom the Court regards, 
proceeding or his agent. under the circumstances of the case, as expressly 
‘or impliedly authorized by him to make them, are admissions. 
Statements made by parties to suits, suing or sued in a representa- 
. hy suitor in representa. tive character, are not admissions, unless they 
tive character ; were made while the party making them held 
; that character, 
Statements made by— 
(1) persons who have any proprietary or pecuniary interest in the 
party interested in subject-matter of the proceeding, and who make 
; subject-matter ;. the statement in their chaiacter of persons so 
. ; “ ; 


interested, or 
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by person from whomtin. . (2) perdond from whom the patties :to the 
terpst'Yerived, uit have derived their interest in the subject- 
or, \ matter of the suit, or a ee 
_- ae admissions, if they are made during the continuance of the 
Interest of: the persons making the statements, . 
-19, Statements made by persons, whose position or liability it is 
¢ Adintesions by necessary to prove as against any party to the 
whose position must be Suit, are admissions, if such statements would 
proved -aa‘dgainst party to be relevant as against such persons in relation 
suit. oo ae to such position or liability in a suit brought 
by or against them, and if they are made whilst the person making 
them oceupies such position or is subject to such liability. 


Illustration. 


A undertakes to collect rents for B. 
B sues A for not collecting rent due from C to B. 
' ‘A denies that rent was due from C to B. 
A statement by C that he owed B rent is an admission, and is a rel van' fact 9s 


against A, if A denies that C did owc rent to B. 


Admiesions by persons ex- 20. Statements made by persons to whom 


proualy referred to by party @ party to the suit las expressly referred for 
anit. information in reference to a matter in dispute 


are admissions, 


wy 
% 


ry 
t 


now 
1 
~ 


Illustration. 


The question is whethor a horse sold by A to B is sound. 
A says to B, ‘Go and ask C, C knows all about it.’ C’s statement is an admission. 


21. Admissions are relevant, and may be proved as agaiust the 

Proof ofadmissionsagainst Person who makes them, or his representative 

making them, and in interest ;* but they cannot be proved by or 

y or on their behalf. ou behalf of the person who makes them, or by 
his representative in interest, except in the following cases :-— 

(1.) Au admission may be proved by or on behalf of the person 
making it, when it is of such a nature that, if the person making it 
were dead, it would be relevaut as between third persons under 
section 32. 

(2.) An admission may be proved by or on behalf of the person 
making it, when it consists of a statement of the existence of any state 
of mind or body, relevant or in issue, made at or about the time when 
such state of mind or body existed, and is accompanied by conduct 
rendering its falsehood improbable. : 

(3.) Au admission may be proved by or on behalf of the person 
making it, if it is relevant otherwise than as au admissivn. : 

: x Illustrations. 

(a.) The question between A and B is whether a certain deed is or is not forged. 
& affirms that it is genuine, B that it is forged. 

A. may. prove a statement hy B that the deed-is genuine, and B may prove a ptate- 
ment by A hat the deed is forged ; but A cannot prove a degiomient himself thas 
the is genuine, nor can B prove a statement by himeelf that the deed is forged. 
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' (b.)_A, the captain of a ship, is tried for casting her pe ie i sg | 
Evidence is given to show that the ship was taken out of her proper oourse. 
A produces a book kept by him in the ordinary course of his busioess, 
‘@bservations alleged to have been taken by him from day to day, and indicating that 
the ship was not taken out of her proper course. A may prove these statements, 
—— rags be admissible between third parties, if he were dead, under section © 
32, clause (2). 
, (c.) A is accused of a crime committed by him at Calcutta. He produces a letter 
written by himself and dated at Lahore on that day, and bearing the Lahore post-mark 


of that day. 

The ihatenastt in the date of the letter is admissible, because, if A were dead, it” 
would be admiesible onder section 32, clause (2). 

(2.) A is aovused of receiving stolen goods knowing them to.be stolen. 

He offers to prove that he refused to sell them below their value. | , 

A may prove these statements, though they are admissions, because they are 
explanatory of conduot influenced by facts in issue. 

(¢.) A is acoused of frandulently having in his possession counterfeit coin which 
he knew to be counterfeit. 

Ho offers to prove that he asked a skilful person to examine the coin, as he 
doubted whether it was counterfeit or not, and that that person did examine it, and 
told him it was genuine. 

'  & may prove these facta for the reasons stated in the last preceding illustration. 

22. Oral admissions as to the contents of a document are not 

When oral admiasions as elevant, unless and until the party proposing 
to contents of documents to prove them shows that he is entitled to give 
are relevant. secondary evidence of the contents of such 
document under the rules hereinafter contained, or unless the genuine- 
ness of a document produced is in question. 

23. In civil cases no admission is relevant, if it is made either 

Admissions in civil cases upon an express condition that evidence of it 
when relevant. is not to be given, or under circumstances from 
which the Court can infer that the parties agreed together that evidence 
of it should not be given, 

Ezplanation.—Nothing in this section shall be taken to exempt’ 
any barrister, pleader, attorney, or vakil from giving evidence of any 
matter of which he may be compelled to give evidence under section 126, 

24. A confession made by an accused person is irrelevant in a 

Confession caused by in. CTiminal proceeding, if the making of the con- 
Gucement, threat, or pro- fession appears to the Court to have been caus- 
mise, whea irrelevant in ed by any inducement, threat, or promise, hav- 
isc ; ing reference to the charge against the accused 
person, proceeding from a person in authority," and sufficient, in the 
Opinion of the Court, to give the accused peraon grounds, which would 
appear to him reasonable, for supposing that by making it he would 

n any advantage or avoid any evil of a temporal nature in reference 
the proceedings against him. 

Confession to police-officer 25, No confession made to a _police-officer 
not to be proved. shall be proved as against a person accused of 

any offence, 

26, No confession made by any person whilst he is in the custody 

Confession by scensed Ff & police-officer, unless it be made in the im- 
while in custody of police mediate presence of a Magistrate, shall be 
nottobeprovedagainst him. proved as Against such person. 
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27, Provided that, when any fact is deposed to as discovered in con- 
: “Fhow'unnsh ofinformation Bequence of information received froma person 
foceived from accused may accused of any offence, in the custody of a 
"be proved. police-officer, 80 much of such information, 
whether it amounts to a confession or not, as relates distinctly to the 
fact. thereby discovered, may be proved. 
‘ Qonfeesion made alter re- 28. If such a confession as is referred to 
moval of impression caused in section 24 is made after the, impressio& 
by inllwoement, threat, or caused by any such inducement, threat, or 
promish, relevant. promise, has, in the ae of the Court, been 
fully removed, it is relevant, 
49. If such a confession is otherwise relevant, it does not become 
Confession otherwise re. itrelevant merely because it was made under a 
levant not to become irre. promise of secrecy, or in consequence of a de- 
levant becanse of promise ception practised on the accused person for the 
Beane purpose of obtaining it, or when he was drunk, 
or because it was made in answer to questions which he need not have 
answered, whatever may have been the form of those questions, or be- 
cause he was not warned that he was not bound to make such confes- 
sion, and that evidence of it might be given against him, 
30, When more persons than one are being tried jointly for the 
Consideration of proved #2mMe offence, and a confession made by one’ of 
‘confession affecting person such persons affecting himself and some other 
sangria rsh poe othersjointly of such persons is proved, the Court may take 
under trial for same offence. into consideration such confession as against 
such other person as well as against the person who makes such confes- 
sion. 
Lilustrations. 


(a.) Aand B are jointly tried for the murder of C. It is proved that A said, 
*B aod I murdered C." The Court may consider the effect of this confession as 


against B. 
(5.) A is on his trial for the murder of C. There is evidence to show that C was 


murdered by A and B, and that B said, ‘A and I murdered C.’ 
This statement may not be taken into consideration by the Court against A, as B 
is not being jointly tried. 
81. Admissions are not conclusive proof of the matters admitted, 
Admissions not conclusive but they may operate as estoppels under the 
proof, but may estop. provisions hereinafter contained, 


Statements by persons who cannot be called as witnesses, 


82, Statements, written or verbal, of relevant facts, made by a 
Cases in which statement person who is dead, or who cannot be found, or 
of relevant fact by person who has become incapable of giving evidence, 
-_- wary rage or cannot be or whose attendance cannot be procured with- 
ore Pe out an amount of delay or expense which, 
under the circumstances of the case, appears to the Court unreasonable, 
are themeelves relevant facts in the following cases : — 
(1.) When the statement is made by a person as to the cause of 
' When it relates to cause his death, or as to any of the circumstances of 
of death 5 the transaction which resulted in his death, in 
cases in which the cause of that person’s death comes into question, 
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Sach statements are relevant whether the peston whe siade them 
Was or wae not, at the time when they were made, under expectation -of 
death, and whatever may be the nature of the preceeding-in which the 
cause of his death comes into question. ae 
(2.), When the statement was made by such perace in the:ordi« 
or is made in courseof nary course of business, and mo particselar wher 
business; it consists of any entry or memorandum. made 
by him in books kept in the ordinary course of business, or in the 
discharge of professional duty; or of au acknowledgment, written of 
signed by him, of the receipt of money, goods, securities, of property 
of any kind; or of a document used in commerce, written or signed by 
hier; or of the date of a letter or other document usually dated, written, 
or signed by him, 
(8.} When the statement is against the pecuniary or. proprietary 
or ngainat interest of interest of the person meking it, or when, if 
maker 5 true, it would expose him, or would have ex- 
posed him, to a criminal prosecution or to a suit for damages, 
(4.) When the statement gives the opinion of any such person, aa 
or gives opinion as to %0 the existence of any public right or custom, 
public right or custom, or or matter of public or general interest, ef the 
matters of general interest; existence of which, if it existed, he would have 
been likely to be aware, and when such statement was made before any 
coutroversy as to such right, custom, or matter had arisen. 
(5.) When the statement relates to the existence of any relation- 
or relates to existence of 8hip by blood, marriage, or adoption® between 
relationahip, persons as tu whose relationship of blood, mar- 
riage, or adoption the person making the statement had special means 
of knowledge, and when the statement was made before the question in 
dispute was raised. 
(G.) Wheo the statement relates to the existence of any relation- 
or is made in willor deed Ship by blood, marriage, or aduption*® between 
relating to fumily affaire: = persons decersed, and ia made in apy will or 
deed relating to the affairs of the family to which any such deceased 
person belonged, or in any family-pedigree, or upon any tombstoue, 
family-portrait, or other thing on which such statements are usually 
made, and when such statemeut was made before the question in dis- 
pute was raised, 


or in documont relating (7.) When the statement is contained ia 
totransastion mentioned ia any deed, will, or other document which relates 
mention 19, claus (4) ; to any such transaction as is meutioned in sec- 

tion 13, clause (a). | 

or jamado by several per. (8.) When the statement was made by a 


sons, and expresses feelings number of persons, and expressed feelings op 
resovant to mattor in ques. impressions on their part relevant to the matter 
; in question. ; 
Illustrations. : 

' (a) The qnestion ie whether A was murdered by B; or . 
_ A dies of mjuries reogived in a transaction in the course of which she was 
vavished. The question is, whether she was ravished by B; or , 
The questiva is, whether A was killed by B under such circumstances.that a suit 
would lie agaiust B by A’s widow. " _ o | : 


eotede 


ie 
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: 7 Statements made by & ae to the cause of his or her death, tefetring ‘retpettively 
to the murder, the rape, and the actionable wroug under consideration, are relevant, 


facta. ‘ 
~ — (b.) The question is'as to the date of A's birth. i 

An entry in the diary of a deceased surgeon, regularly a in the course of busis 
-aaplec wate that, on a given day, he attended A’s mother, and delivered her of a son, 
is a relovant fact. 

(e.) The question is, whether A was in Calcatta on a given day. : 

A atatement in the diary of a deceased solivitor, regularly kept in the course of 
business, that, on a given day, the solicitor attended A at a place mentioned, in Cal- 
cutta, for the purpose of canferritig with him upon specified business, is a relevant fact. 

(d.) The question is, whether a ship sailed from Bombay harbour on a given day. 

_ A letter written by a deceased member of a merchant's firm, by which she was 

chartered to their correspondents in London, to whom the cargo was consigned, stating 
that the ship sailed on a given day from Bombay harbour, is a relevant fact. ) 

(e.} The question is, whether rent was paid to A for certain Jand. 

A letter from A’s deceased agent to A, saying that he had received the rent on 
A's account, and held it at A's orders, is a relevant fact. 

(f.) The guestion is, whether A and B were legally married. 

The statement of a deceased clergyman that he murriod them under such circum. 
stances that the celebration would be a crime, is relevant. 

(g.) The question is, whether A, a person who caunot be found, wrote a Ietter on 
& certain day. 

The fact that a letter written by him is dated on that day is relevant. 

(h.) The question is, what was the cause of the wreck of a ship. 

A protest made by the captain, whose attendance cannot be procured, ia a relevant 


‘ 


‘@) The question is, whether a given road is a public way. 
A statement by A, a deceased headman of the village, that the road was publio, 


ia a relevant fact. 
' €f.) The question is, what was the price of grain on a certain day in a particular 


market. A statement of the price, made by a deceased baniya in the ordinary cuures 


of bia business, is a relevant fact. 
{&) The question is, whether A, who is dead, was the father of B. 


A statement by A that B was his son is a relevant fact. 
@) The question is, what was the date of the birth of A. 
letter from A’s deceased father to a friend, announcing the birth of A ona 


giver day, is a relovant fact. 
(m.) The question is whether, and when, A and B were married. 
An entry in a memorandum-bovk by C, the deceased futher of B, of his daugh. 


ter’s marrirge with A on a given date, is a relevant fact. 

(n.) A sues B for a libel expressed in a painted caricature exposed in a shop- 
window. The question is asto the similarity of the caricature and ite libellous 
character. The remarks of a crowd of spectators on these points may be proved. - 

83. Evidence given by a witness in a judicial proceeding, or before 
Relevancy of certain evi. 20Y person authorized by law to take it, is 
dence fur proving, in snbse- relevant for the purpose of proving, in a subse- 
sais Lapin the truth quent judicial proceeding, or in a later stagé 
noe eran eieter: of the same judicial proceeding, the truth of 
the facts which it states, when the witness is dead or cannot be found, 
or is incapable of giving evidence, or is kept out of the way by tlié 
adverse party, or if his presence cannot be obtained without an amount 
of delay or expense which, under the circumstances of the case, the 


Court considers unreasonable.®* 


_, Provided— ; : 
that the proceeding was between the same parties or. their repre- 


agatatives in interest ; | ; j 
# Reg. v. Mowjan, 20 Suth. W. R., 0. B., 68: : 
fy 
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‘that the adverse party in the first proceeding iad the right and 
ity to cross-examine ; Zee ee, 
saree the questions in issue were substantially the same in the: first 
as in the second proceeding. 


Explanation.—A criminal trial or inquiry shall be deemed to bea 
roceeding between the prosecutor and the accused within the meaning 
of this section, 4, | 


Statements made wnder Spectal Circwmstances, 


$4. Entries in books of account, regularly kept in the course of 
Entries in booke of ac- business, are relevant whenever they refer to a 
count when relevant. matter into which the Court has to inquire, 
but such statements shall not alone be sufficient evidence to charge any 
person with liability. j 


illustration. 


A sues B for Rs. 1,000, and shows entries in his account-books showing B to be 
indebted to him to this amount, The entries are relevant, but are not sufficient, with- 
out other evidenoe, to prove the debt. 


85. An entry in any public or other official book, register, or 
Relevancy ef entry in record, stating o fact in issue or relevant fact, 
public record, made in per- and made by a public servant in the discharge 
formance of duty. of his official duty, or by any other person in 
performance of a duty specially evjoined by the law of the country in 
which such book, register, or record is kept, is itself a relevant fact. 


36, Statements of facts in issue or relevant facts, made in publish- 
Relovancy of statements ©d maps or charts generally offered for public 
iu mups, charts,and plans. sale, or In maps or plans made under the autho- 
rity of Government, as to matters usually represented or stated in such 
maps, charts, or plans, are themselves relevant facts. 


37. When the Court has to form an opinion as to the existence - of 
"Relevancy of statement ny fact of a public nature, any statement of it, 
as to fact of public nature made in a recital contained io any Act of Par- 
contained in certuin Acts Jiament, or in any Act of the Governor-General 
or notifications, = + of India in Council, or of the Governors in 
Council of Madras or Bombay, or of the Lieutenant-Governor in Council 
of Bengal, or in a notification of the Government. appearing in the 
Gazette of India, or in the gazette of any Local Government, or in any 
printed paper purporting to be the London Guzette or the Government 
Gasette of any colony or possession of the Queen, is a relevant, fact. 


38, When the Court has to form an opinion as to a law of any 
Relevancy of statements country, any statement of such law contained 
as to any law contsized in in a book purporting to be printed or published 
law-books, : under the authority of the Government of such 
country, and to contain any such law, and any report of a ruling of the 
Courts of euch country contained in a book purporting to be a report of 
such rulings, is relevant, | 
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How much of a Statement is to be proved, . | 
89. When any statement of which apie is given sa agen’ | 
a longer statement, or of a conversation | 

a adapt leo pe fi of iy isolated document, or is contained in a 

of a conversstion,docament, document which forms part of a book, or of a 

book, orseries of letters or connected series of letters or papers, evidence 

oer: shall be given of so much and no more of the 

statement, conversation, documes®, book, or series of letters or papers: 

as the Court considers necgatity in that particular case to the full 

understanding of the nature “Aud effect of the statement, and of the- 
circumstances under which it was made. 


Judgments of Courts of Justice when relevant. 


' 40. The existence of any judgment, order, or decree, which by’ 
' Previous judgments re- law prevents any Court from taking cognizance 
levant to bara second suit of a suit or holding a trial, 1s a relevant fact, 
or trial. when the question is whether such Court ought 
to take cognizance of such suit, or to hold such trial. 


41. A final judgment, order, or decree of a competent Court in 
Relevancy of certain the exercise of probate, matrimonial, admiralty, 

judgments in probate, &o., or insolvency jurisdiction, which confers upon 
jarisdiction. or takes away from any person ay legal 
character, or witich declares any person to be entitled to any such char- 
acter, or to be entitled to any specific thing, not as against any speci- 
fied person, but sptioepet is relevant when the existence of any such 
legal character, or the title of any such person to any such thing, is 
relevant. 

Such judgment, order, or decree is conclusive proof 

that any legal character which it confers accrued at the time when 
such judgment, order, or decree came into operation ; 

that any legal character to which it declares any such person to be 
entitled accrued to that person at the time when such judgment, order, 
or decree* declares it to have accrued to that person } 

that any legal character which it takes away from any such person 
ceased at the time from which such judgment, order, or decree* declared 
that it had ceased or should cease ; 

and that any thing to which it declares any person to be so entitled 
was the property of that person at the time from which such judgment, 
order, or decree® declares that it had been or should be his property. 


42. Judgments, orders, or decrees, other than those mentioned in 
Relevancy and effect of Section 41, are relevant if they relate to mat- 
jadgments, orders, or de- ters of a public nature relevant to the inquiry ; 
phew peuple esr oes mea- but such judgments, orders, or decrees are not 
: conclusive proof of that which they state.+ 
Illustration. 
A sues B for trespass on his land. B alleges the existence of a public right of 
way over the land, which A denies. 
The existence of a decree in favour of the defendant, ina suit by A against C. 
for « trespass on the same land, in which C alleged the existence of the same right of 
way, is relevant, but it is not conclusive proof. that the right of way exists. 
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43. Julgovents, orders, or decrees, other than those mentioned 
Jodgmonts, &0,, other in sections 40, 41, and 42, are irrelevant, unless 
thun those mentioned insec- the existence of such judgment, order, or decree, 
tions 0—42, when relevant. is fact in issue, or is relevant ander some 
other provision of thia Act. 
Iilustrations. 


(a.) A and B separately ane C for a libel which reflects upon each of them. Cin 
each case says that the matter alleged to be Wbellous is trae, and the ciroumatanons 
are such that it is probably true in each case, Omi neither. ; 

A obtains a decree againat C for damages offgbp ground that C failed to make out 
his justification. The fact is irrelevant as betwee and C. , 

a A prosecutes B fur adultery with C, A’s wit, 

enies that C is A’s wife, but the Court convictagS of adultery. 

Afterwards, C is prosecuted ‘for bigamy in marrying B during A’s lifetime. 

ia that she never was A’s wife. 








he judgment against B is irrelevant as against CO. 
(c.) A prosecutes B for stealing a cow from him. B is convicted. 
A afterwards sucs C for the cow, which B had sold to him before his conviction, 
As between A and C, the judgment against B is irrelevant. 
(d.) A has obtained a decree for the possession of land against B. C, B’s son, 
murders A in consequence. 
The existence of the judgment is relevant, as showing motive for a crime. 
44, Any party to asuit or other proceeding may show that any 
Fraud or collusion in ob- j'tdgment, order, or decree, which is relevan 
taining judgment, or incom- under section 40, 41, or 42, and which has been 
Lean’ of Court, may be proved by the adverse party, was delivered by 
Bere a Court not competent to deliver it, or was 
obtained by fraud or collusion. 


Opinions of Third Persons, when relevant. 


45. When the Court has to form an opinion upon a point of foreign 

law, or of science or art, or as to identity of 

handwriting, the opinions upon that point of 

persous specially skilled in such foreign law, science, or art, or in ques- 

tions as to identity of handwriting,* are relevaut facts, 
Such persons are called experts. 


Itlustrations. 


(@) The question is, whether the death of A was caused by poison. 
he opinions of experts as to the symptoms produced by the poison by which A is 
posed to have died, are relevant, ; 

(b,) The question is, whether A, at the time of doing « certain act, was, by reason 
of unsoundness of mind, incapable of knowing the nature of the act, or that he was 
doing what was either wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms exhibited by A 
commonly show unsoundness of mind, and whether such unsoundness of mind usually 
renders persons incapuble of knowing the nature of the acts which they do, ar of know 
ing that what they do is either wrong or contrary to law, are relevant, ? 

(2.) The question is, whether a certain document was written by A. Anothe 
document is produced which is proved or admitted to have been written by A. 

The opinions of experts on the question whether the two documenta were written 
by the same person or by different persons, are relevant. 


46, Facts, not otherwise relevant, are relevant if they support or 
Fasta bearing upon opini- are inconsistent with the opinions of experts, 
ona of experts, | when such opinions are relevant. 
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Opinions of experts. 
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1: Tiustrations. 
: vestion is, whether A was poisoned by a certain poison. 
io fot that thee sicher ean veined by that poison, exhibited certain 
symptoms which experts affirm or deny to be the symptoms of that poison, is relevant. 
(o.) Ths question is, whether an obstraction to a harbour is caused by & certain 
ae te fact that other harbours similarly situated in other respects, but where there 
were no such sea-walls, began to be obstructed at about the same time, is relevant. : 
47. When the Court has t form an opinion as to the person by 
Opinion aa to handwrit. Whogs®ny document was written or signed, the 
ing when relevant. opiatén of any person acquainted with the hand- 
writing of the person by whom it is supposed to be written or signed, 
that it was or was not written or signed by that person, is a relevant 
fact. 
Explanation.—A person is said to be acquainted with the hand- 
writing of another person when he has seen that person write, or when 
he has received documents purporting to be written by that person in 
answer to documents written by himself or under bis authority and ad- 
dressed to that person, or when, in the ordinary course of business, do- 
cuments purporting to be written by that person have been habitually 
submitted to him, 
Illustration. 


i The question is, whether a given letter is in the handwriting of A, a merchant in 
ndon. : 

B is a merchant in Calcutta, who has written letters addressed to A, and received 
letters purporting to be written by him. C is B’s clerk, whose duty it was to examine 
and file B’s correspondence. D is B’s broker, to whom B habitually submitted the 
letters purporting to be written by A for the purpose of advising with him thereon. 

The opinions of B, C, and D on the question whether the letter is in the hand. 
writing of A are relevant, though neither B, C, nor D ever saw A write. 

48, When the Court has to form an opinion as to the existence of 
Opinion as to existenceof any general custom or right, the opinions, as to 
right or custom when rele- the existence of such custom or right, of persons 
essa who would be likely to know of its existence, 
if it existed, are relevant. 


Explanation.—The expression, general custom or right, includes 
customs or rights common to any considerable class of persous, 
Illustration. 
The right of the villagers of a particular village to use the water of a partioular 
well is a general right within the meaning of this section. 
49. When the Court has to form an opinion as to— 
Opinions as to usages, the usages and tenets of any body of men 
tencts, &c,, when relevant. or family, 
the constitution and government of any religious or charitable 
foundation, or 
the meaning of words or terms used in particular districts or by 
particular classes of people, 
the opinions of persons having special means of knowledge thereon, 
are relevant facts. 
50. When the Court has to form an opinion as to the relationsbip 
Opinion on relationship, of one —— to another, the opinion, expressed 
when felovant: by conduct, as to the existence of such relation- 
ship, of any person who, as a member of the family or otherwise,’ has 
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special means of knowledge on the subject, is a relevant fact: Provided 
that such opinion shall not be sufficient to prove a marriage in proceed- 
ings under the Indian Divorce Act, or in prosecutions under section 494, 
495, 497, or 498 of the Indian Penal Code, 


Iitustrations. ‘ 
(a.) The question is, whether A and B were married. The fact that they were 
usually received and treated by their friends as husband and wife is relevant. 
(b.) The question is, whether A was thé legitimate son of B. The fact that A 
was always treated as euch by members of the family is relevant. 
51, Whenever the opinion of avy living person is relevant, the 
Grounds of opinion, when grounds on which such opinion ts based are 
eelevant. also relevant. 
Illustration. 
An expert may give an account of experiments performed by him for the 
purpose of forming his opinion. 
Character when relevant. 


52. In civil cases the fact that the character of any person concern- 
In civil cases characterto 4d is such as to render probable or improbable 
prove conduct imputed, ir. any conduct imputed to him is irrelevant, ex, 
rolevant. cept in so far as such character appears from 
facts otherwise relevant. 
In criminal cases, previ- 53, In criminal proceedings the fact that 
bas good character relevant. = person accused is of a good character is re- 
evant. 
54, In criminal proceedings. the ft that or ruece rson hag 
; 3 een previously convicted of any offence is re- 
eo eaten sale: levant: but the fact that he has a bad charac 
vant, but not previous bad ter is irrelevant, unless evidence has been given 
character, except in reply. that he has a good character, in which case it 
becomes relevant. ; 
Explanation.—This section does not apply to cases in which the 
bad character of any person is itself a fact in issue. 


55. In civil cases, the fact that the character of any person ig such 
Character as affecting 88 to affect the amount of damages which he 
. ought to receive, is relevant. 
Explanation.—In sections 52, 53, 54, and 55, the word ‘ character’ 
includes both reputation and disposition; but evidence may be given 
only of general reputation and general disposition, and not of particular 
acts by which reputation and disposition were shown. 





PART II.—ON PROOF. 
Crarren JIT—Facrs which NEED NOT BE PROVED. 


Fact jodiniaily noticeable 56. No fact of which the Cour, will take 
need not be proved, judicial notice need be proved, 
Wace of which OGourt 57. The Court shall take judicial notice 
take judicial notion, of the following facta.:— 
(i) All lawa or rules having the forea of law, now or heretofore in 
fierce ot hereafter te be.in foxce, in any pars of British Endja: 
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:  €@.) All pulitic Acts passed or hereafter to be passed by Parlia- 
ment, utd all local and personal Acts directed by Parliament to be judi- 


(3.) Articles of War for Her Majesty's Army or Navy : E 

(4) The course of proceeding of Parliament and of the Councils 
for the perposes.of makiog Laws and Regulations established under thé 
Indias Sonnoils Act, or any other law for the time being relating therete : 
Explanation.—The word ‘ Parliament,’ in clauses (2) and (4), in- 
cludes— 

1. The Parliament of the United Kingdom of Great Britain and 

land ; | 

2. The Parliament of Great Britain ; 

3. The Parliament of England: 

4, The Parliament of Scotland ; and 

5. The Parliament of Ireland : 

(5.) The accession and the sign manual of the Sovereign for the 
time being of the United Kingdom of Great Britain and Ireland : 

(6.) All seals of which English Courts take judicial notice; the 
seals of all the Courts of British India, and of all Courts out of British 
India, established by the authority of the Governor-General or any 
Local Government in Council; the seals of Courts of Admiralty and 
Maritime Jurisdiction and of Notaries Public; and all seals which avy 
pee is authorized to use by any Act of Parliament or other Act or 

gulation having the force of law in British India: 

(7.) The accession to office, names, titles, functions, and signatures 
of the persons filling for the time being any public office in any part of 
British India, if the fact of their appointment to such office is notified 
in the Gazette of India, or in the official gazette of any Local Govern- 
ment: 

(8.) The existence, title, and national flag of every State or 
Sovereign recognized by the British Crown : 

(9.) The divisions of time, the geographical divisions of the world, 
and public festivals, fasts, and holidays notified in the official gazette : 

(10.) The territories under the dominion of the British Crown: 

(11.) The commencement, continuance, and termination of hoastili- 
ties between the British Crown and any other State or body of persons: 

(12.) The names of the members and officers of the Court, and of 
their deputies and subordinate officers and assistants, and also of all 
officers acting in execution of its process, and of all advocates, attorneys, 
proctors, vakils, pleaders, and other persons authorized by law to appear 
or act before it: | 

(13) The rule of the road on land or at sea.* 

In all these cases, and also on all matters of public history, litera- 
ture, science, or art, the Court may resort for its aid to appropriate 
books or doeumeérits of reference. 

If the Court is called upon by any person to take judicial notice 
of any fact, it may refase to do so, unless and unti) such person produces 
ri such book er document as it may consider necessary to enable it to’ 

0 80, 
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58. No fact need be ska in any proceeding which the partics 
_Waots admitted need not thereto or their agents agree to admit at the 
be proved. hearing, or which, before the hearing, they 
agree to admit by any writing under their hands, or which, by any rule 
of pleading in force at the time, they are deemed to have admitted by 
their pleadings: Provided that the Court may, in its discretion, require 
the facts admitted to be proved otherwise than by such‘admissions. 





Caaprer 1V.—Or Ornat EVIDENCE. 


Proof of facts by oral 59. All facts, except the contents of docu- 
evidence. ments, may be proved by oral evidence. 

Oral evidence must be 60. Oral evidence must, in all cases what- 
direct. ever, be direct; that is to say— 


If it refers to a fact which could be seen, it must be the evidence 
of a witness who says he saw it; 

If it refers to a fact which could be heard, it must be the evidence 
of a witness who says he heard it; 

If it refers to a fact which could be perceived by any, other sense 
or in any other manner, it must be the evidence of a witness who says 
he perceived it by that sense or in that manner ; 

If it refers to an opinion or to the grounds on which that opinion 
is held, it must be the evidence of the person who holds that opinion 
on those grounds: 

Provided that the opinions of experts expressed in any treatise 
commonly offered for sale, and the grounds on which such opinions are 
held, may be proved by the production of such treatises, if the author is 
dead, or caunot be fouud, or has become incapable of giving evidence, 
or canuot be called as a witness without an amount of delay or expense 
which the Court regards as unreasonable : 

Provided also that, if oral evidence refers to the existence or con- 
dition of any material thing other than a document, the Court may, if 


it thinks fit, require the production of such material thing for its 
inspection, 





——- 


Cuaprer V.—Or DocuMENTARY EVIDENCE. 


Proof of contents of do- 61. The contents of documents may be 
cumente, proved either by primary or by secondary 
| evidence, 
Primary evidence. 62. Primary evidenco means the docu- 
7b itself produced for the inspection of the 
rt, 


Explanation 1.—Where a document is executed in several parts, 
each part is primary evidence of the document : " 


_ Where a document is executed in counterpart, each counterpart 
being executed by one or some of the parties only, each counterpart is 
primary evidence as aguinst the parties executing it. ; 

Explanation 2.—Where a number of documents are all made by 
one uniform process, as in the case of printiog, lithography, or photo- 
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graphy, each is primary evidence of the contents of the fest : but where 
they are all copies of a common original, they are not primary evidence 
of the contents of the original, , | 


Itiustration. 


_ A-person is sh to have been in possession of a number ‘of placards, all 
printed at one time from one original. Any one of the placards 1s primary evidence 
. of the contents of any other, but no one of them is primary evidence of the con- 

tents of the original. 

" Secondary evidence, 63. Secondary evidence means and in- 

cludes— E 

(1.) Certified copies given under the provisions hereinafter con- 
thined ; 

(2.) Copies made from the original by mechanical processes which 
in themselves insure the accuracy of the copy, aud copies compared 
with such copies ; 

(3.) Copies made from or compared with the original ; 

(4.) Counterpart of documents as against the parties who did not 


execute them ; 
(5.) Orab accounts of the contents of a decument given by some 
person who has himself seen it. 


Illustrations. 


(a.) A photograph of an original is secondary evidence of its contents, though 
the ve have not been compared, if it is proved that the thing photographed was the 
original. 

eb) A copy compared with a copy of a letter made by a copying-machine is 
secondary evidence of the contents of the letter, if it is shown that the copy made 
by the copying-machine was made from the original. . 

(c.) A copy transcribed from a copy, but afterwards compared with the original, 
is secondary evidence ; but the copy not so compared is not secondary evidence of 
original, although the copy from which it wus transcribed was compared with 

e original. 
(a) Neither an oral account of a copy compared with the original, nor an oral 
account of a photograph or machine-copy of the original, is secondary evidence of 

the original. 


Proof of documents by 64. Documents must be proved by primary 
primary evidence, evidence, except in the cases hereinafter men- 
tioned. 
Cases in which secondary 65, Secondary evidence may be given of 
evidence relating to doca- the existence, condition, or ceutents of a docu- 
ments may be given. ment in the following cases :-— 


(a.) When the original is shown or appears to be: in: the possession 
or power a 

of the person against whom the document is sought to be proved, or 

of avy person out of reach of, or not subject to, the process of the 
Court, or 

of any person legally bound to produce it, 

and when, after the notice meutioned in section 66, such person 
does not it ; 

(b.) When’ the existence, condition, or contents of the original 
have been proved to be admitted in writing by the person against whom 
it 1s proved, or by bis representative in interest ; 
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» 0.) When ‘thé original has been destroyed or. lost, dr when the 
party offering evidence of its contents cannot, for any other reason net 
arising from his own default or neglect, produce it in reasonable time ;. 

(d.) When the original is of such a nature as not to be easily 
moveable ; 

(e.). When the original is a public document within the meanitg of 
section 74; 

(#) When the original is a document of which a certified copy {s 

rmitted by this Act, or by any other law in force in British India, to 
given in evidence ; | : 

_ (g.) When the originals consist of numerous accounts or other 
documents which cannot conveniently be examined in Court, and the 
fact to be proved is the general result of the whole collection, 

Tn cases (@), (c), and (d), any secondary evidence of the contents of 
the document is admissible, 

In case (b), the written admission is admissible, 

In case (e) or (f), a certified copy of the document, but no other 
kind of secondary evidence is admiasible. 

In case (g), evidence may be given as to the general result of the 
documénts by any person who has examined them, and who is skilled 
in the examination of such documents, 


66. Secondary evidence of the contents of the documents referred 
Bules aa to noticeto pro. tv in section 65, clause (a), shall not be given 
wee, unless the party proposiug to give such second- 
ary evidence has previously given to the party in whose possession or 
power the document is, or to his attorney or pleader,* such notice to 
roduce it as is prescribed by law; and if no notice is prescribed by 
aw, then such notice as the Court considers reasonable under the 
circumstances of the case: 

Provided that such notice shall not be required in order to render 
sécondary evidence admissible in any of the fullowing cases, or in any 
other case in which the Court thinks fit to dispense with it :— 

1.) When the document to be proved is itself a notice ; 

(2.) When, from the nature of the case, the adverse party must 
know that he will be required to produce it ; : 

(3.) When it appears or is proved that: the adverse party has 
obtained possession of the original by fraud or force ; | 

(4.) When the avers party or his agent has the original in Court ; 

(5.) When the adverse party or bis agent has admitted the loss of 
the document ; 

(6.) When the person ia possession of the document is out of reach 
of, or not subject to, the process of the Court. | 


67. If a document ia alleged to be signed or to have been writte 
Proof of signature and Wholly or in part by any persou, the signatur 
handwriting of person alleg- or the handwriting of so much of the document 
_-_ it alae as is alleged to be in that person’s handwriting 

must be proved to be in his hawdwriting.' 
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G8. Ifa document is required. hy law to be attested, it shall not 
cument required by law to at least has been called for the purpose of 
pe patented. proving ite execution, if there be an attesting 
witness alive, and, subject to the process of the Cusrt, capable of giving 
evidence. : 
69, If no such attesting witness can be found, or if the document 
Proof where no attesting purports to have been executed in the United 
witness found. Kingdom, it must be proved that the attesta- 
tion of one attesting witness at least is in his handwriting, and that the 
signature of the person executing the document is in the handwriting 
of that person. 
70, The admission of a party to: an attested document of its 
Admission of execntion execution by himself shall be sufficient proof of 
by party to attested doon- its execution as against him, though it be a 
ment, document required by law to be attested. 


Proof when attesting 71, If the attesting witness denies or does 
witness denies the execu- not recollect the execution of the document, its 
tion. execution may be proved by other evidence. 


Proof of document not 72. An attested document not required 
required by law to be at- by law to be attested may be proved as if it 
tested. was unattested. 


78. In order to ascertain whether a signature, writing, or seal is 
Comparison of signature, that of the person by whom it purports to 
writing, or seal, withothers have been written or made, any signature, writ- 
admitted or proved. ing, or seal admitted or proved to the satisfac- 
tion of the Court to have been written or made by that person may be 
compared with the one which is to be proved, although that signature, 
writing, or seal has not been produced or proved for any other purpose. 
‘ The Court may direct any person present in Court to write any 
words or figures for the purpose of enabling the Court to compare the 
words or figures so written with any words or figures alleged to have 
been written by such person. 


Public Documents. 


piicacicee oe ee documents are public 
1. Documents forming the Acts, or records of the Acts— 
(i) of the sovereign authority, 
(ii) of. official bodies and tribunals, and | 
(iii) of public officers, legislative, jndicial, and executive, whether 
of British Iodia, or of any other part of Her Majesty's dominions, or of 
a foreign country. : 
%, Public records kept in British India of private documents, 
Private doowments, 76, All other documents are private, 
76, Every public officer having the custody of a public document, 
Certified oopies.of public which any person bas a right to inspest, shall 
documents. , _ give that person, on demand, a copy of if, on. 
pay mont of the legal fees therefor, together with a certificate written at 
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the foot of such copy that it is a true: copy of such document or’ part 
‘thereof, as the case may be, and such certificate shall be. dated:and 
subscribed by such officer with his name and his official title, and «shall 
be sealed, whenever such is authorized by law to make use of a 
seal; and auch copies so certified shall be called certified copies. : 

Explanation.—Any officer who, by the ordinary course of official 
duty, is authorized to deliver such copies, shall be deemed to have the 
custody of such documents within the meaniug of thie section, 


77. Such certified copies may be produced in proof of the contents 

Proof of documents by Of the public documents or parts of the public 

production of certified co. documents of which they purport to be 
pies, copies. 

‘Proof of. other official 78. The following public documents may 
doouments, * + be proved as follows :— - 

(1.) Acts, orders, or notifications of the Executive Government of 

British India in any of its departments, or of any Local Government or 
any department of any Local Government, 
"by the records of the departments, certified by the heads of those 
departments respectively, 
or by any document purporting to be printed by order of any such 
Government; 

(2.)- The proceedings of the legislatures, 

by the journals of these bodies respectively, or by published Acts 
or abstracts, or by copies purporting to be printed by order of Govern- 
ment ; 

», (8.) Proclamations, orders, or regulations issued by Her Majesty, 
or by the Privy Council, or by any department of Her Majesty’s Govern- 
qent, 

by copies or extracts contained in the London Gazette, or purport- 
ing to be oe by the Queen’s Printer ;. 

(4.) The Acts of the Executive or the proceedings of the legisla- 
ture of a foreign country, ‘ 

by journals published by their authority, or commonly received in 
that country as such, or by a copy certified under the seal of the country 
or sovereign, or by a recognition thereof in some public Act of the 
Governor-General of India in Council ; 

(5.) The proceedings of a municipal body in British India, . 

by a copy of such proceedings certified by the legal keeper thereof, 
or by bees book purporting to be published by the authority of 
suc ; 

Public documents of any other class in a foreign country, 

by the original, or by a copy certified by the legal keeper thereof, 
with a certificate under the seal of a ee Public, or of a British 
Consul or ar oer that the copy is duly certified by the officer 
having the legal custody of the original, and upon proof of the charac- 
ter of the document accordiag to the law of the foreign country. 


a Preswmptions as to Decwments, — 
79, The Court shall presume every document purporting to be a 
‘inonesa Of certified copies. which is by. law declared to be admissible as 
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evidenes of any particular fact; and which purports to be duly ssttified 
by any Gflicer in British India, or by any offider in any Native State in 
elitance with Her Majesty, who is duly authorized thereto by the Go- 
vernor-Gereral in Council, to be genuine’ Provided that such document 
is substantially in the form and purports to ba executed in the’ manner 
directed by law in that behalf. The Court shall alev presume that a 
officer by whom any such document purports to be signed or cettified, 
held, when he sigued it, the official character which he olaims in stich 
paper. 
' 86, Whenever any document is produced before any Court, pur- 
"Presumption as to doon. porting to be’a record or memorandum of the 
‘gaent produced as record of evidence, or of any part of the evidenoa, given 
évidence: by a witness in‘a judicial proceeding’ or before 
any officer authorized by law to take such evidence, or ts be a state- 
ment or confession by any prisoner or accused person, taken it accord- 
ance with law, and purporting to be signed by any Judge or Magistrate, 
or by any such officer as aforesaid, the Court “ball presume-— 

that the document is genuine; that atiy statements as to the cir- 
cumstances under which it was taken, purporting to be made by the 
pertn signing it, are true; and that such evidence, statement, or con- 

easion’ was duly taken, 


81. The Court shall presume ig array oe of poe rae t 

| purportiug to be the London Gazette, or the 

Td Pagsitcao baci Gazette of India, or the Government Gazette 

Acta of Parliament, and of any Local Government, or of any colony; €é- 

Other documents. = pendency, or possession of the British Crown 

or to be a newspaper or Journal, or to be a copy of a private Act ot 

Parliament printed by the Queen’s Printer, and of every document pur- 

porting to be a document directed by any law to be kept by any person, 

if such document is kept substantially in the form required by law, and 
is produced from proper custody. 


$2. When any Hesmant leer anita aay Dont purporting 
a al _ to beadocument which, by the law ia force 
ment admteclbicinngiani fot the time being in England or Ireland, would 
without proof of seal or sig- be admissible in proof of any particular in any 
natard, Court of Justive in England or Ireland without 
proof of the seal of stamp or signatute authentiedting it, or of the judi- 
vial or official eHaracter sine: by the person by whom it purports to 
be dened, the Court shall presume that such seal, stamp, or signature 
is genuine, and that the person signitig it held, at the time when he 
bigned it, the judicial or official character which he claims : | 
_ aids is document shall be admissible for the satie purpose for 
whick it would-Se admissible in England ot Ireland. 


~ 88. The Court shall presume that mips or plans purporting to be 

: Prosimption ss tpniaps mind’ by the authority of Government wore sc 

OF plage thuds ‘by oleety méde; aid aid accurate; birt thapd or plat 

of Government. - finnde for fhe’ parposés of any catde titist be 
. terevgad. ta he aperitate : 
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84, The Court shall presume the genuineness of every book pur- 
Prestmption as to colles- porting to be printed or published under the . 
tions of laws and reports of authority of the Government of any couutry, 
Gecisions. and to contain any of the laws of that country, 
and of every book purporting to contain reports of decisions of the 
Courts of such country, 
85. The Court shall presume that every document purporting to 
' Presumption as topowers- be -a power-of-attorney, and to have been exe- 
of-attorney, cuted before, and authenticated by, a tent 
Publie, or any Court, J ange: Magistrate, British Consul, or Vice-Consul, 
or represetitative of Her Majesty or of the Government of India, was 
so executed and authenticated, . 

86. The Court may presume that any document purporting to be 
Presnmption as to certi- & certified copy of any judicial record of an 
fied copies of foreign judi- country not forming part of Her Majesty's 
olal records. dominions is genuine and accutate, if the docu- 
ment purports to be certified in any manner which is certified by any 
representative of Her Majesty or of the Government of India resident 

in such country to be the manner commonly in use in that country for 
the certification of copies of judicial records. | 
87. The Court may presume that any book to which it may refer 
Presumption as to books, for information on matters of public or general 
maps, and charts, interest, and that any published map or. chart, 
the statements of which are relevant facts, and which is produced for its 
inspection, was written and published by the person, and at the time and 
place, by whom or at which it purports to have been written or published. 
” 88. The Court may presume that a message, forwarded from a 
, Presumption as to tele. telegraph office to the person to whom such 
‘graphic messages. message purports to be addressed, co: nds 
with a, message delivered for transmission at the office from which the 
message purports to be sent; but the Court shall not make any pre- 
sumption as to the person by whom such message was delivered for 
transmission. 
89. The Court shall presume-that every document, called for and 
Presumption as to due 0t produced after notice to produce, was 
execution, &c.,ofdocuments attested, stamped, and executed in the manner 
not produced. required by law. | 
90. Where any document, purporting or proved to be thirty years 
‘Presumption as to dose old, is p uoed from any custody which the 
sponte thirty years old. Court in the particular case considers proper, 
the Court may presume that the signature and every other part of such 
document, which purports to be in the handwriting of any particular 
person, is in that person’s handwriting, and, in the case of a document 
executed or attested, that it was duly executed and attested by the 
persons by whom it Pd aie to be executed and attested, peg ote 
Rnnlinition= uments are said to be in proper custody if they 
are in the place in which, and under the care of the person with whom, 
they would naturally be ; but no custody is improper if it is proved to 
have had a legitimate origin, or if the circumstances of the particular 
case are such as to render such an origin probable. a, 
Th-2 exnl nefian annhes alen ta: action 8&1. 
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<a , TQustrations. | 

(a.) A haa been in possession of landed pro for a long time. He produces 

trom bi custody deeds relating to the land os his titles to it. The custody is 
rT. : 

PrP) A produces deeds relating to landed property of which he is the mortgagee. 
The mo is in possession. e pag aa is proper. 

(c.) A, a connection of B, produces deeds relating to lands in B's possession, 
which were deposited with him by B for safe custody. The custody is proper. - 





‘Cuaprern VI.—Og THE Exciusion or Onat BY DOCUMENTARY 
EVIDENCE. 


91, When the terms of a contract, or of a grant, or of any other. 
Evidence of terms of con. isposition of property, have been reduced to 
tracts, grants, and other the form of a document, and in all cases in 
dispositions of property re- which any matter is required by law to be’ 
duced to formof document. 1.4106 to the form of a document, no evidence 
shall be given in proof of the terms of such contract, grant, or other: 
disposition of property, or of such matter, except the document itself, 
or secondary evidence of its contents in cases in which secondary evi- 
dence is admissible under the provisions hereinbefore contained, | 


Exception 1.—When a public officer is required by law to be 
appointed in writing, and when it is shown that any particular person 
has acted as such officer, the writing by which he is appointed need not 
be proved, 


Exception 2.—Wills admitted to probate in British India* may be 
proved by the probate, — 


, Explanation 1—This section applies equally to cases in which the 

contracts, grants, or dispositions of property referred to, are contained 
in one document, and to cases in which they are contained in more 
documents than one, 


Explanation 2.—Where there are more originals than one, one 
original only need be proved. 


Explanation 3.—The statement, in any document whatever, of a 
fact other than the facts referred to in this section, shall not preclude 
the admission of oral evidence as to the same fact. 


Illustrations. 
(a.) If a contract be contained in several letters, all the letters in which it ia 
contained must be proved. 
es G.) Ie & contract is contained in a bill of exchange, the bill of exchange must 
roved, 
"@ if a dill of exchange is drawn in a set of three, one only need be proved. 
4.) A contracts, in writing, with B, for the delivery of indigo upon certain 
s. The.contract mentions the fact that B had paid A the price of other indigo 
aaah A taps on pare occasion. er ee Y aes 
.__ Oral evidence is offer t no ent was e for the other indigo. 
a : cena , ila a = 
é. ves B a receipt for money pai ° 
_ Oral oh hee is offered of the aerisht: of 
The evidence Hadmissible.  % 
a Ee NT TEEN | 
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92. When the terms of any suek contract, grant, or other disposiy 
Exclusion of qvidence of tion of property, or any matter required by law 
ogal agreqment, to be reduced to the form of a document, . have 
been proved according to the last section, no evidence.of any oral agrees 
ment or statement shall be admitted, as between the parties toany auch 
instrument or their representatives in interest, fur the purpose of con- 
tradicting, varying, adding to, or substracting from, its terms : 2 
Proviso 1—Any fact may be. proved which would invalidate any 
document, or which would entitle any person togny decree or order 
relating thereto; such as fraud, intimidation, illegality, want of due 
execution, want of capacity in any contracting party, want or failure of 
consideration, or mistake in fact or law. _— 

Proviso 2.—The existence of any separate oral agreement as to 
any matter on which a document is silent, and which is not inconsistent 
with its terms, may be proved, In considering whether or not thia 
proviso applies, the Court shall have regard to the degree of formality 
of the document. . 

Proviso 3.—The existence of any separate oral agreement, consti- 
tuting a conditiou precedent to the attaching of any obligation under 
any such contract, grant, or disposition of property, may be proved. 

roviso 4.—-The existence of any distinct subsequent oral agree- 
ment to rescind or modify any such contract, grant, or disposition of 
property, may be proved, except in cases in which such contract, grant, 
or disposition of property is by law required to be in writing, or has 
been registered according to the law in fyrce for the time being as to 
the registration of documents. 

Proviao 5—-Any usage or custom, by which incidents not ex- 
pressly mentioned in any contract are usually apsexed to contracts of 
that description, may be proved: Provided that the annexing of such 
incident would not be repugnant to, or inconsistent with, the express 
terms of the contract, 

Proviso 6.—Any fact may be proved which shows in what man- 
ner the language of a document is related to existing facts, : 

Illustrations. 


(a.) A a og ‘of insurance is effected on goods ‘in ships from Calcutta te 
London,’ The goods are shipped in a particular ship which is lost. The fact that 
that particular ship was orally excepted from the policy cannot be proved. 

(b.) A agrees absolutely in writing to pay B Ra. 1,000 on the first March 1873. 
The fact that, at the same time, an oral agreement was made that the money should 
not be paid till the thirty-firat March, cannot be proved. | 

(c.) An estate, called ‘the Rampur tea estate,’ is sold by a deed which contains a 
map of the ptoperty sold. The fact that land not included in the map had always 
been ee as part of the estate, and was meant to pass by the deed, cannot 

v 
a (d.) A enters into ¢ written contract with B to work certain mines, the rty 
of B, upon certain terms. A was induced to do so by a misrepresentation of B’s as 
to their value. This fact may be proved. 

(6.) A institutes a suit against B for the specific performance of a contract, and 
also prays that the contract may be reformed as to one of its provisions, as that pro- 
vision was inserted in it by mistake. A may prove that such 4 mistake was made as 
would by law entitle him to have the contract reformed. 

Cf.) A orders goods of B by a letter in which nothing ie said as to the time of 
payment, and acceptathe goods on delivery. B anes A for the price. A may show 
that the goods were supplied on credit for a term still nnexpired. 
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| &y) A ealis B a horse; and verbslly: wertants ‘him sound. A gives B a paper in 
these words ; ‘ Bought of A a horse for Rs. 500.’ B may ely the verbal warranty. 
BS 4 hires lodgings of B, and gives B a card on which is written~'‘ Rooms, 
Re. ce at A may prove a verbal agreement that these terms were to include 
partial board. : 

A hires lodgings of B for a year, and a regularly stamped agreement, drawn up 
by an attorney, is made between them. It is silent on the subject of board. ‘A may 
not prove that board was included in the terms verbally. 

(i.) A applies to B for a debt due to A by sending a receipt for the money. 
B keeps the receipt, and does not send the money. In a suit for the amount, A may 


ve this. ! 
eG) A and B make a contract in writing to take effect upon the happening of a 
certain contingency. The writing is left with B, who sues A upon it. ie may show 
the ciroumstances under which it was delivered. 
93. When the language used in a document is, on its face, 
Exclusion of evidence to ambiguous or defective, evidence may not be, 
explain or amend ambigu- given of facts which would show its meaning 
ons document. or supply its defects, 


Illustrations. 


(a.) A agrees, in writing, to sell a horse to B for ‘ Rs. 1,000, or Ra, 1,500.’ 
Evidence cannot be given to show which price was to be given. 
(5.) A deed contains blanks. Evidence cannot be given of facts which would 
show how they were meant to be filled. 
94. When language used in a document is plain in itself, and 
Bxolusion of evidence when it applies accurately to existing facts, 
‘against application of docu- evidence may not be given to show that it was 
ment to existing facts. not meant to apply to euch facts. 


Itiustration. 


A sells to B, by deed, ‘ my estate at Rampur containing 100 bighés.’ A has an 
estate at Rampur containing 100 bighds. Evidence may not be given of the fact 
that the estate meant to be sold was one situated at u different place and of a different 
81Ze. 

95. When language used ian a document is plain in itself, but is 
Evidence as to document UnMeaning in reference to existing facts, evi- 
in unmeaning reference to dence may be given to show that it was used 
existing facta. in a peculiar sense, 
Illustration. 

A sells to B, by deed, ‘my house in Calcutta.’ 

A had no house in Calcutta, but it appears that he had a house at Howrah, of 
which B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at Howrah. 

96. When the facts are such that the language used might have 
Hvidence as to applica. been meant to apply'to any one, and could not 
tion of Iangnage which can have been meant to apply to more, than one, of 
apply to one only of several several persons or things, evidence may be 


aang given of facts which show which of those per- 
song of things it was interded to apply to, 
Lilustrations. 


_ (@.) A agrees to sell to B, for Rs. 1,000, ‘my white horse.’ A has two white 
horses. idence may be given of facts which show which of them was meant. 

(é.) A agrees to accompany B.to Haidarébid. Evidence may be gives of facts 

showing whether Haidarébdd in the Dekkhan or Haidayébéd in Sindh was meant, ~ 
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Hividence as to applion. | 97. When the language used applies | 
tion of language to one of ly to one set of existing facts, an y to 
two sets of facts, toneither another set of existing facts, but the whole of 
~ bar the whole correst- i¢ does not apply correctly to either, evidence 
7 Sppies. may be given to show to which of the two it 
was meant to apply. 
Illustration. 

A agrees to sell to B ‘my land at X in the occupation of Y.’ A has land at X, 
but not in the occupation of Y, and he has Jand in the occupation of Y, but it is not. 
at X. Evidence may be given of facts showing which he meant to sell. 

98. Evidence may be given to show the meaning of illegible or 
Fividence as to meaning not commonly intelligible characters, of foreign, 
of illegible characters, Gp. obsolete, techinical, local, and provincial express- 
sions, of abbreviations, and of words used in a peculiar sense, 
Iilusiration. 


A, a sculptor, agrees to sell to B ‘ all my mods.’ A has both models and model- 
ling tools. Evidence may be given to shown which he meant to sell. 


99. Persons who are not parties to a document, or their represent- 

Who may give evidence atives in interest, may give evidence of any 

ofagreement varyingterms facts tending to show a contemporaneous agree- 

of document, ment varying the terms of the document, | 
Illustration. 

A and B make a contract in writing that B shall sell A certain cotton, to be paid 

for on delivery. At the same time they make an oral agreement that three months’ 


credit shall be given to A. This could not be shown as between A and B, but it 
might be shown by O, if it affected his interests. 


100. Nothing in this chapter contained shall be taken to affect 


Saving of provisions of any of the provisions of the Iudian Succession 


Indian Succession Act ree Act (X. of 1865) as to the construction of 
lating to wills. wills, 





PART IIL—PRODUCTION AND EFFECT OF EVIDENCE. 
Crarrern VIL—Or tHe Burpen or Proor. ; 


101. Whoever desites any Court to give judgment as to any legal 
Barden of proof. right or liability dependent on the existence of 
facta which he asserts, must prove that those 
facts exist. 
_. When a ate is bound to prove the existence of any fact, it is 
said that the burden of proof lies on that person, 
a.) A desires a Court to give judgment that B shall be punished for a crime 
which A says B has committed. 
' f& must prove that B has committed the crime. 

(b.) A desires a Court to give judgment that he is entitled to certain land in the 
possession of B, by reason of facts which he asserts, and which B denies, to be true. 
_, A must prove the existence of those facts. 

102, The burden of proof in a suit.or proceeding lies on that 
' Ou whom burden of proof person who would fail if no evidence at all 
lies. ‘were given on either side, . 
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4s Illustrations. 


(a.) A sues B for land of which B ia in possession, and which, as A asserts, was 
left to A by the will of C, B's father. . 
If no evidence were given on either side, B would be entitled to retain his pos: 
-segsion. 
‘Therefore the burden of proof is on A. 
(b) A sues B for money due on a bond. 
The execution of the bond is admitted, but B says that it was obtained by fraud, 
which A denies. : | 
If no evidence were given on either side, A would succeed, as the bond is not 
disputed, and the fraud is not proved. 
Therefore the burden of proof is on B. 


103. The burden of proof as to any particular fact lies on that 
Burden of proof as to person who wishes the Court to believe in its 


partioular fact. existence, unless it is provided by any law that 
the proof of that fact shall lie on any particular person. 
Illustration: 


A prosecutes B for theft, and wishes the Court to believe that B admitted the 
theft to C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was elsewhere. 
He must prove it. 


104, The burden of proving any fact necessary to be proved in 

Burden of proving fact oTder to enable any person to give evidence of 

to be proved to make evi- any other fact is on the person who wishes to 
dence admissible. give such evidence. 


Illustrations. 


(a.) A wishes to prove a dying declaration by B. A must prove B's death. 
b.) A wishes to prove, by secondary evidence, the contents of a lost document. 
must prove that the document has been lost. 


105, When a person is accused of any offence, the burden of prov- 

Barden of proving that ing the existence of circumstances bringing the 

case of accused comes with- cage within avy of the general exceptions in the 

in exceptions, Indian Penal Code, or within any special excep- 

‘tion or proviso contained in any other part of the same Code, or in any 

law defining the offence, is upon him, and the Court shall presume the 
absence of such circumstances. 

Iliustrations. 
(a.) A, accused of murder, alleges that, by reason of unsoundness of mind, he did 
hot know the nature of the act. 
burden of proof is on A. 
b.) A, scoused of murder, alleges that, by grave and sudden provocation, he 
‘was deprived of the power of self-control. 
burden of proof is on A. 

(¢.) Section three hundred and twenty-five of the Indian Penal Code provides 
that whoever, except in the case provided for by section three hundred and thirty-five, 
voluntarily causes grievous hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing grievous hurt under section three hundred 
and twenty-five. 

The burden of proving the ciroumstances bringing the case under section three 
hundred and thirty-five lies on A. 


Barden of proving fact 106. When any fact is especially within 
Shee witia ‘know. the knowledge of any person, the burdtn of 
_ proving that fact is upon him. 
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Illastrations. ; 


(a.) When a person does an act with some intention other than that which the 
ee and circumstances of the act suggest, the burden of proving that intention 
is upon him. 

(b.) A is charged with travelling on a railway without a ticket. The burden of 
proving that he had a ticket is on him. 
| Barden of proving death 107. When the question is whether a 
of person known to have man is alive or dead, and itis shown that he 
‘been alive within thirty ‘was alive within thirty years, the burden of 
years. proving that he is dead is on the person who 

affirms it. - 


108, Provided that when* the question is whether a man is alive 

Burden of proving that or dead, and it is proved that he has not been 

person is olive who has heard of for seven years by those who would 

not been heard of forseven naturally have heard of him if he had been 

aa alive, the burden of proving that he is alive is 
shifted to* the person who affirms it. 


109, When the question is whether persons are partners, landlord 

and tenant, or principal and agent, and it has 

Begin age pAellioal ye been shown that they have been acting as such, 

partners, landlord and ten- the burden of proving that they do not stand, 

ant, principal and agent. = or have ceased to stand, to each other in those 
relationships respectively, ison the person who affirms it, 


110. When the question is whether any person is owner of any- 

Barden of proof as to thing of which he is shown to be in possession, 

éwnership. the burden of proving that he is not the owner 
is on the person who affirms that he is not the owner. 


111. Where there is a question as to the good faith of a transac- 
41 +, tion between parties, one of whom stands to 
eS ee one the other in a position of active confidence, the 
in in relation of active burden of proving the good faith of the transac- 
dencw. =” tion ia on the party who is in a position of 
active confidence. 
Illustrations. 
(a.) The good faith of a sale by a client to an attorney is in question in a suit 


brought by the client. The burden of proving the good faith of the transaction 
is on the attorney. 

(b.) The good faith of a sale by a son just come of age to a father is in question 
in a suit brought by the son. The burden of proving the good faith of the transso- 
tion is on the father. 

112, The fact that any se was oon aang tbe waar of 

a valid marriage between bis mother any 

covciaahe tree of loge, man, or within two hundred aod eighty days 

macy. after its dissolution, the mother remaining ua- 

married, shall be conclusive proof that he is the legitimate son of that 

man, unless it can be shown that the parties to the marriage had no 
access td each other at any time when he could have been begotten,. 
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113. A notification in the Gazette 6f India that aty portion of 
Proof of cession of terri. British territory has been ceded to any Native 
tory. State, Prince, of Ruler,* shall be conclusive 
proof that a valid cession of such territory took place at the date men- 
tioned in such notification, 


114. The Court may presume the existence of any fact which it 
Court may presumeexist- thinks likely to have happened, regard being 
ence of certain facts. had to the common course of natural events, 
human conduct, and public and private business, in their relation to 
the facts of the particular case. 


Illustrations. 


The Court may presume— 

a) That a man who is in possession of stolen goods soon after the theft is 
either the thief or hay received the goods knowing them to be stolen, unless he can 
account for his possession ; 

(5.) That an accomplice is unworthy of credit, unless he is corroborated in 
material particulars ; 

(c.) That a bill of exchange, accepted or endorsed, was accepted or endorsed 
for good consideration ; 

(d.) That a thing or state of things which has been shown to be in existence 
within a period shorter than that within which such things or state of things usually 
cease to exist, is still in existence ; 

(¢e.) That judicial and official acts have been regularly performed ; 

(f.) That the common course of business has been followed in particular cases ; 
; (g.) That evidence which could be and is not produced would, if produced, be 
unfavourable to the person who withholds it ; 

(h.) That if a man refuses to answer a question which he is not compelled to 
answer oy law, the answer, if given, would be unfavourable to him ; 

4.) That when a document creating an obligation is in the hands of the obligor, 
the obligation has been discharged. 

But the Court shall also have regard to such facts as the following, in consider- 
ing whether such maxims do or do not apply to the particular case before it :— 

As to illustration (a)—A shop-keeper has in his till a marked rupee soon after it 
was stolen, and cannot account for its possession specifically, but is continually 
receiving rupees in the course of his business : 

As to illustration (6)—A, a person of the highest character, is tried for causing 
& min’s death by an act of negligence in arranging certain machinery. B, a person 
of equally fae character, who also took part in the arrangement, describes petcuiely 
what was done, and admits and explains the common carelessness of A and Himself : 

As to illustration ()—A crime is committed by several persons. A, B, and C, 
three of the criminals, are captured on the spot, and kept apart from each other. 
Each gives an account of the crime implicating D, and the accounts corroborate each 
other in such a manner as to render previous concert highly improbable, 

As to illustration (c)—A, the drawer of a bill of exchange, was a man of busi- 
tei B, the acceptor, was a young and ignorant person, completcly under A’s in- 

uence : 

As to illustration (d)—It is proved that a river ran in a certain course five years 
pay ae is known that there have been floods since that time which might change 

cou : 

As to illustration (¢)—A judicial act, the regularity of which is in question, was 
.performed under exceptional circumstances: ; 

As to illustration (f')—The question is whether a letter was received. It is 
shown to have been posted, but the usual course of tho post was interrupted by 


disturbanées : : 

As to illustration (g)—A man refuses to produce a document which waquld bear 

on & contract of small importance on which he,is sued, but which might also injure 
the feelings and reputation of his family : 


* Seo, for example, Gazette of India, 4th January 1878, p. 2. - 
M, 32 
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? ton (4)—A man refuses to answer e question which he ts not com- 
polled | eee ee ce the answer to it might cause joes to him in matters 
‘unconnected with the matter in relation to which it ie asked : 

As to illastration (i) —A bond is in posaession of the obligor, bat the circum- 
stances of the case are such that he ioay have stolen it. 


CuaPter VIIT.—Esrorrat. 


115. When one person has, by his declaration, act, or omission, 
ec. * intentionally caused or  saaagi another person 
to believe a thing to be true, and to pon 
such belief, neither he nor his representative shall be allowed, m any 
suit or proceeding between himself and such person or his representa- 

tive, to sey the truth of that thing. 

Tlustration. 
A intentionally and sebely eae Ps pe that certain land belongs to A, 
i uy and pay for it. 
= le ay ies i ee ied property of A, and A seeks to set aside the 
anle on the ground that, at the timo of the sale, he bad no title, Ho must not be 
allowed to prove his want of title. 
116, No tenant of immoveable property, or person claiming through 
Hatoppel of tenant ; such tenant, shall, during the continuance of 
; the tenancy, be permitted to deny that the 
landlord of such tenant had, at the beginning of the tenancy, a title 
to such immoveable property; and no person who came upon any im- 
end of Licensee of person moveable property by the license of the person 
on. in possession thereof, shall be permitted to den 
that such person bad a title to such possession at the time when suc 
license was given, 
17. No acceptor of a bill of exchange shall be permitted to deny 
Ratoppel of acceptor of that the drawer had authority to draw such bill 
bill of exchange, bailes, or or to endorse it; nor shall any bailee or licensee 
licenses, be permitted to deny that his bailor or licensor 
had, at the time when the bailment or license commenced, authority to 
make such bailment or grant such license, 

Ezplanation 1.—The acceptor of a bill of exchange may deny 
that the bill was really drawn by the person by whom it purports to 
have been drawn. 

Ezplanation, 2.—If a bailee delivers the goods bailed to a person 
other than the bailor, he may prove that such person had a right to 
them aa against the bailor. 


Cuaprer [X.—Or Witnesses, 


118. All persons shall staat to testify, unless the Court 
Who may testify. considers that they are prevented from under- 
_ ae standing the questions put to them, or from 

Giving rational answers to those questions, by tender years, extreme old 
age, disease, whether of body or mind, or any other cause of the same 


: Explanation. —A lunatic is not incompetent to testify, unless he is 
prevented by his lunacy from understanding the questions put to him 
and giving rational answers to them, 
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128 A witness who is unable to speak may give his evidence ia 
Damb wituesses. any other maoner in which he can make i¢ 
bt * intelligible, as by writing or by signs; but such 
writing must be written and the signs made in open Court, Evidence: 
80 givenfshall be deemed to be oral evidence. | 


120. In all civil proceedings the parties to the suit, and the hus- 
Parties to civil suit, ang band or wife of any party to the suit, shall be 
their wives or husbands competent witnesses. In criminal proceedings 
usband or wifeofperson against any person, the husband or wife of su 
under criminal trial, person, respectively, shall be a competent wit- 


| ness, 
121. No Judge or Magistrate shall, except upon the special order 
Judges and Magistrates. of some Court to which fe is subordinate, be 
compelled to answer any questions as to his 

own conduct in Court as such Judge or Magistrate, or as to anything 
which came to his knowledge in Court as such Judge or Magistrate ; but 

he may be examined as to other matters which occurred in his presence 

whilst he was so acting. 

Illustrations, 

(a.) A, on his trial before the Court of Scasion, saya that a deposition was im- 
properly taken by B, tho Magistrate. B cannot be compelled to answer questions 
as to this, except upon the apecial order of a superior Court. 

(b.) A is accused before the Court of Session of having given false evidence 
before B, a Magistrate. B cannot be asked what A said, except upon the special 
order of the superior Court. 

(c.) A is accused before the Court of Session of attempting tc murder a police- 
officer whilst on his trial before B, a Sessions Judge. B imay be examined as to 
what occurred. 

122. No person who is or has been married shall be compelled to 
Gommanicatious during disclose any communication made to him during 
marriage, marriage by any person to whom he is or has 
been married; nor shall he be permitted to disclose any such communi- 
cation, unless the person who made it, or his representative in interest, 
consents, except in suits between married persons, or proceedings in 
which one married person is prosecuted for any crime committed against 
the other, 
123, No one shall be permitted to give any evidence derived from 
Evidence’as to affairs of unpublished official records relating to any 
State. ° affairs of State, except with the permission of 
the officer at the head of the department concerned, who shall give or 
withhold such permission as he thinks fit, 


124. No public officer shall be compelled to disclose communica- , 
Official qpmmunicstions. tione made to him in official confidence, whea 
he considers that the public interests would 

s suffer by the disclosure. 


125. No Magistrate or police-officer shall be compelled to say 
Information as to com. ‘whence he got any information as to the com- 
mission of offences. mission of auy offence. 
126. No barrister, attorney, pleader, or vakil, shall, at any time, be 
Professional communion. permitted, unless with his client's express con- 
tions. sent, to disclose any communication made to 
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him ia the course and for the purpose of his employment as sugh bar- 
rister, pleader, attorney, or vakil, by or on pehal of his client, or to stage 
the contents or condition of any ducument with which he has become 
acquainted in the course and for the purpose of his professional employ-. 
ment, or to disclose any advice given by him to his client in the course 
and for the purpose of such sal eRe 

Provided that nothing in this section shall protect from disclosure— 

(1) Auy such communication made in furtherance of any illegal* 

urpose ; ; 

(2) Any fact observed by any barrister, pleader, attorney, ar vakil, 
in the course of his employment as such, showing that any crime or 
fraud has been committed since the commencement of his employment. 

It is immaterial whether the attention of such barrister, pleader,* 
attorney, or vakil was or was not directed to such fact by or on behalf 
of his client. 

Explanation.—The obligation stated in this section contiaues after 
the employment bas ceased. 

MMlustrations., 

(a.) A, a client, says to B, an attorney, ‘I have committed forgery, and I wish 
you to defend me.’ 

As the defence of a man known to be guilty is not a criminal purpose, this com- 
munication in protected from disclosure. 

(6.) A, a client, suys to B, an attorney, ‘I wish to obtain possession of property 
by the twe of a forged deed, on which I request you to sue.’ 

Thin communication, being made in furtherance of a criminal purpose, is not pro- 
tected from disclosure. 

(c.) A, being charged with embezzlement, retains B, an attorney, to defend him. 
In tha courso of tho proceedinus, B observes that an entry has been made in A's 
avcount-book, charging A with the sui said to have been cinbezzled, which entry wae 
not in the book at the commencement of his employment. 

This being a fact observed by B in the course of his employment, showing that a 
fraud has been committed since the commencement of the proceedings, it is not pro- 
tected from disclosure. 

127. The provisions of section 126 shall apply to interpreters, and 

Geotion 126 to apply to the clerks or servants of barristers, pleadcrs, 
interpreters, £0. atttorneys, and vakils, 


128. If any party to a suit gives evidence therein at his own 
Privilege not waived by instance or otherwise, he shall uot be deemed 
volunteering evidence. to have consented thereby to such disclosure as 
is mentioned in section 126; and if any purty to a suit or proceeding 
calls any such barristor, pleador,* attorney, or vakil as a wituess, he 
shall be deemed to have consented to such disclosure only if he ques- 
tions such barrister, attorney or vakil on matters which, but for such 
question, he would not be at liberty to disclose, 


129. No one shall be compelled to disclose to the Ouurt any con- 
Confidential communica. fidenttal communication which has taken place 
tions with legal advisers.  =between him and his legal professional adviser, 
unless he offers himself aa a witness, in which case he may be compelled 
to disclose any such communications as may appear to the Court 
necessary to be known in order to explain any evidence which he has 
given, but no others, 
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130. No witness who is not a party to a suit shall be compelled to 
Production of title-deeds ce his title-deeds to any property, or any 
Of witness not 4 party. ment in virtue of which he holds any pro- 
perty as pledgee or mort , or any document the production of which 
might.tend to criminate him, unless he has agreed in writing to produce 
them with the person seeking the production of such deeds, or some 
person through whom he claitns. 


181. No one shall be compelled to produce documents in his 
Production of documents Possession which any other person would be 
whiob another person, hav- entitled to refuse to produce if they were in 
iog eee could refuse })ig possession, unless such last-mentioned 
as person consents to their production. 

132. A witness shall not be excused fron: answering any question 

Witness not excased from 4&3 to any matter relevant to the matter in issue 
anewering on ground that in any suit or in any civil or criminal proceed- 
answer will crimiaute. ing, upon the ground that the answer to such 
question will criminate, or may tend, directly or indirectly, to criminate 
such witness, or that it will expose, or tend, directly or indirectly, to 
expose, such witness to a penalty or forfeiture of any kind: 

Provided that uo such auswer, which a wituess shall be compelled 
to give, shall subject him to any arrest or pro- 
secution, or be proved against him in any cri- 
minal proceeding, except a prosecution for giving false evidence by such 
answer, 


133. An accomplice shall be a competent witness against an 
accused person ; and # conviction is not illegal 
merely because it procceds upon the uncorro- 
borated testimony of an accomplice. 


Proviso. 


Accomplice. 


134, No particular number of witnesses 
shall in any case be required for the proof 
of any fact. 


Number of witnesses. 


Crapren X —Og THE EXAMINATION OF WITNESSES. 


135. The order in which witnesses are produced and examined 
Order of production and 8ball be regulated by the law and practice | for 
examination of witnesses. the time being relating to civil and criminal 
procedure respectively, and, in the absence of any such law, by the 
_Ajgcretion of the Court, 


136, When either party proposes to give evidence of any fact, the 
Judge to decide ae toad. Judge may ask the party proposing to give the 
miasibility of evidence, evidence in what manver the alleged fact, if 
proved, would be relevant ; and the Judge shall admit the evidence, if 
e thinks that the fact, if proved, would be relevant, and not otherwise. 
If the fact proposed to be proved is one of which evidence is 
admissible only upon proof of some other fact, such last-mentioned fact 
must be proved before evidence is given of the fact first mentioned, 
unless the party undertakes to give proof of such fact, and the Court is 
satisfied with such undertaking. | 
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evancy of one alleged fact depends upon another alleged 
fact ae proved, the J be in bie discrete, either permit 
evidence of the first fact to be given before the second fact is proved, or: 
require evidence to be given of the second fact before evidence 1s given 
of the firet fact. _— _ 


a.) It is proposed to prove « statement about a relevant fact by a person alleged 


( a ° a 
ead, which statetient is relevant under section thirty-two. 
as gee fact that the person is dead must be proved by the person proposing to prove 


} , before evidence is given of the statement. . 
= “> Tels pad to prove, by a copy, the contents of a document said to be 


sais The fact that the original is lost must be proved by the person proposing to “pro- 


. before the copy is produced. 
as res aceaaad of saelving pt rr apd knowing it to have been stolen. 


It is proposed to prove that he denied the possession of the property. 

Tho relevancy of tthe denial depends on the identity of the property. The Conrt 
may, in ite discretion, either require the property to the identified before the denial 
of the possession is proved, or permit the denial of the possession to be proved be- 


the property is identified. 
ee (d.)' It ie sretoned to prove a fact (A) which is said to have been the cause or 


effect of a fact in issue. There are several intermediate facta (B, C, and D) which 
muat be shown to exist before the fact (A) can be regarded as the cause or effect of 
the fact in issue. The Court may either permit A to be proved before B, C or D is 
proved, or may require proof of L, C, and D before permitting proof of A. 
187. The examination of a witness by 
Exemination-in-chief. the party who calls »him shall be called his. 
examination-in-chief, 
The examination of a witness by the 
Oross-oxamination, adverse party shall be called his cross-examiua-. 
tion. 
The examination of a witness, subsequent to the cross-examination, 
by the party who called him, shall be called his 
Re-sxaminstion. re-examination. 
Qidue-of Smaminations. 138, Wituesses shall be first examined- 
Direction of ro-examina- iu-chief, then (if the adverse party so desires) 
tion. cross-examined, then (if the party calling him 
so desires) re-examined. -- 

The examination and cross-examination must relate to relevant 
facts, but the crosa-examination need not be confined to the facts to 
which the witness testified on his examination-in-chief. 

The re-examination shall be directed to the explanation of matters 
referred to in cross-examination ; and if new matter is, by permission 
of the Court, introduced in re-examinatiun, the adverse party may’ 
further cross-examine upon that matter. 

39. A person summoned to produce a document does not be- 
Cross-examinetion of per. Come & witness by the mere fact that he pro-' 
on called to produce a do- duces it, and cannot be cross-examined unless: 
cunent, and ae 7 is called as — . 
, Witnesses to character ma CTOSs- 
Witnesses to character. = examined and re-examined. : 
141. Any question suggesting the answer which the person patting 


Lead! it wishes or expects to recvive, is called a lead-' 
. P aaataa ing question, we 
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142. Leading questions must not, if objected to by the adverse 

When they must not be party, be asked in au examination-in-chief, or 

eaked. in a re-examination, except with the permission 
of the Court. 

The Court shall permit leading questions as to matters’ which are 

introductory or undisputed, or which have, in its opivion, been already 


sufficiently proved, waar. * a 
ading questions may be asked i 
When they may be saked. ceoseneacar cation: : : ? 
144. Any witness may be asked, whilst under examination, whe- 
Evidence asto mattersin ther any coutract, grant, or other disposition of 
writing. property, as to which he is giving evidence, was 
not contained in a document, and if he says that it was, or if he is about 
to make any statement as to the contents of any document, which, in 
the opinion of the Court, ought to be produced, the adverse party ma 
object to such evidence being given until such document is produced, 
or until facts have been proved which entitle the party who called the 
Wituess to give secondary evidence of it. 

Kzplanution—A witness may give oral evidence of statements 
made by other persons about the conteuts of documents if such state- 
ments are in themselves relevant facts. 

Lilustration. 


The question is whether A assaulted B. 
C deposes that he heard A say to D, ‘ B wrote a letter accusing me of theft, and 
I will be revenged on him.’ This statement is relevant, as showing A’a motive for 
the assault, and evidence may be given of it, though no other evidence is given about 
the letter. 
145. A witness may be cross-examined as to previous statements 
Cross-examination aa to made by him in writing, or reduced into writ- 
previous statements inwrit- ing, and relevant to matters in question, with- 
ing. out such writing being shown to him, or being 
‘proved ; but if it is intended to contradict him by the writing, his atten- 
tion must, before the writing can be proved, be called to those parts of 
it which are to be used for the purpose of contradicting bim. 


148. When a wituess is cross-examined, he may, in addition to the 
Questions lawful in cross. questions hereinbefore referred to, be asked 
examination. any questions which tend— 
(1) to test his veracity ; 
(2) to discover who he is, and what is his position in life, or 
(3) to shake his credit, by injuring his character, although the 
answer to such questious might tend directly or indirectly to criminate 
him, or might expose or tend directly or indirectly to expose him to a 
penalty or forfeiture. ; 
147. If any such question relates to a matter relevant to the suit 
When witness to be com. Of proceeding, the provisions of section 132 
polled to answer, shall apply thereto, 
148, If any such question bees to a matter not a 2 the 
. suit or proceeding, except in so far as it affects 
seasues betes iy ay the credit of the ideas by injuring his charac- 
‘when witness compelied to ter, the Court shall decide whether or not the 
answer; wituess shall be compelled to answer it, and 
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may, if it thinks fit, warn the witness that he is not obliged to answer 
it. In exercising its discretion, the Oourt shall have regard to the fol- 
luwing considerations :-— 

(1.) Such questions are proper if they are of such a nature that 
the truth of the imputation conveyed by them would seriously aftect 
the opinion of the Court as to the credibility of the witness on the 
matter to which he testifies : 

(2.) Such questions are improper if the imputation which they 
convey relates to inatters so remote in time, or of such a character, that 
the truth of the imputation would uot affect, or would affect in 6 slight 
degree, the opinion of the Court as to the credibility of the witness on 
the matter to which he testifies: 

(8.) Suck questions are improper if there is a great disproportion 
between the importance of the imputation made againat the witness's 
character and the importance of his evidence : 

(4.) The Court may, if it sees fit, draw, from the witness’s refusal 
to anawer, the inference that the answer,-if given, would be unfavour- 
able. 


149. No such question as is referred to in section 148 ought to be 

Question not to be asked asked, uoless the person asking it has reason- 

without reasonable geoands. able grounds for thinking that the imputation 
which it conveys is well-fouoded, 


Illustrations, 


(a.) A barrister is instructed by an attorney or vakil that an important witness is 
a dakait. This is a reasonable ground for asking the witness whether he is a dakdit. 

(4.) A pleader is informed by a person in Court that ap important witness is a 
dnkait. The infurmant, on being questioned by the pleader, gives satisfactory 
reasons for hia statement. This is a reasonable ground for asking the witness 
whether he is a dakdit. 

(c.) A witness, of whom nothing whatever is known, is asked at random whether 
ho ie a dakdit. There ore here no reasonable grounds for the question. 

(d.) A witness, of whom nothing whatever is known, being questioned as to 
his mode of life and means of living, gives unsatisfactory answers, This may be 
a roasonable ground for asking him if he is a dakéit. 


150. If the Court is of opinion that any such question was asked 
Procedure of Court incase Without reasonable grounds, it may, if it was 
of question being asked asked by any barrister, pleader, vakil, or attor- 
without reasonablegroands. yey, report the circumstances of the case to the 
High Court or other authority to which such barrister, pleader, vakil, 
or attoruey is subject in the exercise of his profession. 


151. The Court may forbid any questions or inquiries which it 
Indecent and scandalous regatds as indecent or scandalous, although 
questions. such questions or inquiries may have some 
bearing on the questions befure the Court, unless they relate to facts iu 
isaue, or to matters necessary to be knowo iu order to determine 
‘whether or not the facts in issue existed. 


152. The Court shall forbid any question which appears to it to 

Questions intended to in. be intended to insult or aunoy, or which, though 

eult or annoy, proper in itself, appears to the Court needlessly 
offensive io form, a 


on 
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‘ 163. When a witness has been asked, and has answered, any quee-. 
Exclusion of evidence to tion which is relevant to the inqui only in 80 
contradict anewers.to ques. far as it tends to shake his credit by injuring 
aus seeting veracity: his character, no evidehce shall be given to 
contradict bim ; but if he answers falsely, he may afterwards be charged 
with giving false evidence. 
ceeption 1.—If a witness is asked whether, he has been previ-_ 
ously convicted of any crime, and denies it, evidence may be given of” 
his previous conviction, ' 
Exception 2.—If a witness is asked any question tending to im- 
h his impartiality, and answers it by denying the facts suggested, 
e may be contradicted, 
Illustrations. 


a.) A claim against an underwriter is resisted on the pround of fraud. 
he claimant is asked whether, in a former transaction, he had nut made a fray- 
dulent claim. He denies it. 


Evidence is offered to show that he did make such a claim. 
The evidence is inadmissible. 


(5.) A witness is asked whether he was not dismissed from a situation for dis- 
honesty. He denies it, 


Evidence is offered to show that he was dismiased for dishonesty. 

The evidence is not admissible. 

(c.) A affirms that on a certain day he saw B at Lahore. ; 
A is asked whether he himself was not on that day at Calcntta. He denies it, 
Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A ona fact which affects his 


credit, but as contradicting the alleged fact that B was seen on the day in question 
in Lahore. 


In each of these cascs the witness might, if his denial was false, be charged 
with giving false evidence. 


(d@.) A is asked whether his family has not had a blood-feud with the family of 
B against whom he gives evidence. 


He denies it. He may be contradicted on the ground that the question tends 
to impeach his impartiality. 


154. The Court may, in its discretion, permit the person who calls 
Question by party to his ® Witness to put any questions.to him which 
own witness. might be put in cross-examination by the 
" adverse party. 

155, The credit of a witness may be impeached in ban following 

peachi ways by the adverse party, or, with the consent 
esa pee crer ace of ihe Cvurt, by the ty who calla him :— 
. (1) By the evidence of persons who testify that they, from their 
knowledge of the wituess, believe him to be unworthy of credit ; 
_ (2.) By proof that the witness has been bribed, or has accepted® 
the offer of a bribe, or has received any other corrupt inducement to 
give bis evidence ; 

(3.) By proof of former statements inconsistent with any part of 
his evidence which is liable to be contradicted ; a) 2 
oe (4) When a man is prosecuted for rape or an attempt to ravish, it 
tiay be shown that the prosecutrix was of generally immoral character.’ 
... Explanation—A wituess declaring another witness to be unworthy 
of credit may not, upon his examination-in chief, give reasons for hie 
alley in 


See a. 11, Act XVULZ., 1842. 
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: : examination, and the 
: be asked his reasons in cross-examinetion, and 
ee ie i aves cannot be coutradicted, though, if they are falec, 


he may afterwards be charged with giving false evidence. 
Tliustratione. 


a.) A sues B for the price of goods sold and delivered to B. 
§ says that he delivered the goods to B. ; 
Evidence is offered to show that, on @ previous occasion, he said that be had nob 


elivered the goods to B. 
The evidence is admissible. 
) A is indicted for the murder of B. ; 
ne says that B, when dying, declared that A had given B the wound of which he 


“Evidence is offered to show that, on a previous occasion, C said that the wound 
was not given by A or in his presence. 
The evidence is admissible. 


156. When a witness whom it is intended to corroborate gives 
Qnestious tending to cor. €Vidence of any relevant fact, he may be ques- 
roborate evidence of rele- tioned as to any other circumstances which he 
vant fact, admissible. observed at or near to the time or place at 
which such relevant fact occurred, if the Court is of opinion that such 
circumstances, if proved, would corroborate the testimony of the wit- 
hess aa to the relevant fact which he testifies. 


Lllustration 


A, an accomplice, gives an acconnt of a robbery in which he took part. He de- 
goribes various incidents unconnected with the robbery which occurred on his way to 
and from the place where it was committed. 

Independent evidence of these facts may be given in order to corroborate hia evi- 
denoe as to the robbery itself. 


187. In order to corroborate the testimony of a witness, any for- 

Former atatements of mer statement made by such witness relating 

witness may be proved to to the same fact, at or about the time whea 

af donee ey, testimony the fact took place, or before any authority 

0a to namo Sho}, legally competent to investigate the fact, may 
be proved. 


158. Whenever any statement, relevant under section 32 or 83 

What matters may be 18 proved, all matters may be proved, either in 

proved oes wit sen to oe or = corroborate it, or ia 

ment relevant order to impeach or confirm the credit of the 

aoe Serten 22 oF 8 person by whom it was made, which might 

have been proved if that person had been called as a witness, and had 
Genied upon cross-examination the truth of the matter suggested. 


189. A witness may, while under examination, refresh his mamory 

Refreshing memory. by referring to any writing made by himself ag 

; | the time of the transaction concerning which 

he ig quesszaes ot 80 800n afterwards that the Court considers it likely 
that the transaction was at that time fresh in his memory. 

‘The witaeas sigh Gape refer to any such writing made by any other 

person, and read by the witness within the time aforesaid, of when he 

tead it be knew it to be gorrect, 
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Whenever a witness may refresh his memory by reference to any 
When ‘witutes wiay use Gocument, he may, with the permission of the 
eopy of document to refresh Court, refer to a copy of such decument: . 
aainses de Provided the Court be satisfied that there ia 
sufficient reason for the non-production of the original. 
An expert may refresh his memory by reference to professional 
treatisea, 
160. A witness may also testify to facts mentioned in any such 
Testimony to facta stated document as in mentioved in section 159, al» 
fm docnment mentioned in though he has no ific recollection of the 


seotion 159, facts themselves, if he is sure that the facts 
were correctly recorded in the document. 
TWuatration. 


A book-keeper may testify to facts recorded by him in books regularly kept in 
the couree of business, if he knows that the books were correctly kept, although he 
has forgotten the particular transactions entered. 

161. Any writing referred to under the provisions of the two last 

Right of adverse party as Preceding sections must be produced and shown 
to writing used to refresh to the adverse party, if he requires it; such 
memory. party may, if he pleases, cross-examine the 

witness thereupon, 

162. A witness summoned to produce a document shall, if it is 
in his possession or power, bring it to Court, 
notwithstanding any objection which there may 
be to its production or to its admissibility. The validity of any such 
objection shull be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it refers 
to matters uf State, or take other evidence to enable it to determine on 
ite adimiasiinlity. 

lf for such a purpose it is necessary to cause any document to be 
translated, the Court may, if it thinks fit, direct 
the translator to keep the contents secret, un- 
‘Jess the document is to be given in evidence; and if the iuterpreter 
disobeys such direction, he shall be held to have committed an offence 

under section 166 of the Indian Penal Code. 


163, When a party calls fur a document which he bas given the 
Giving, as evidence, of Other party notice to produce, and such docu- 
document culled for and ment is produced and inspected by the party 
produced on notice. calling for its production, he is bound to give it. 
as evidence, if the party producing it requires him to do so, 

164. When a party refuses to produce a document which he has 
© Using, as evidence, of do. had notice to produce, he cannot afterwards use 
sealant production of which the document as evideuce, without the consent 
‘waa refused on notice. of the other party, or the order of the Court, 

Illustration. 
saes B on an acreement, and gives B notice to produce it. At the trial, A 
calls ne the document, and B refuses to produce it. A gives secondary evidence o 
Ste contents. B seeks to produce the document itwelf to contradict the secondary evi- 
dence given by A, or in order to show that the agreemeut 1s not stamped. He canuct 


66. 


Proluction of decaments. 


Translation of documents. 


*¢ 


§ 


260 inital ; 
iu order to discover, or to obtain proper 

105. The J agit Sor of relevant facts, ask any question he 

Bacar aheape ge i pleases, in any form, at any time, of any wit- 
thon. ness, or of the parties, about any fact relevan‘ 
or irrelevant ; and may order the production of any document or thing: 
and neither parties, nor their agents, shall be entitled to make any 
objection to any such question or order, nor, without the leave of the 
Court, to cross-examine any witness upon any answer given in reply to 
any such queation : 

Provided that the judgment must be based upon facts declared by 
this Act to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to 
compel any witness to answer any question, or to produce any docu- 
ment, which such witness would be entitled to refuse to answer or 
produce under sections 121 to 131, both inclusive, if the question were 
asked or the document were called for by the adverse party ; nor shall 
the Judge ask any question which it would be improper for any other 
person to ask under section 148 or 149; nor shall he dispense with 
primary evidence of any document, except in the cases hereinbefore 
excepted. 


166, In cases tried by jury, or with assessors, the jury or assessors 
‘ Power of jnry orassessors may put any questions to the witnesses through 
to put questions, or by leave of the Judge, which the Judge 
himeelf might put, and which he considers proper. 


Caarrer XI.—Or Improrer ADMISSION AND REJECTION OF 
EviDENCE 


167. The improper admission or rejection of evidence shall not be 

No new trial forimpropor ground of itself for a new trial, or reversal of 

admission or rejection of any decision in any case, if it shall appear to 

orisiouce. the Court, before which such objection is raised, 

that, independently of the evidence objected to and admitted, there 

was sufficient evidence to justify the decision, or that, if the rejected 
evidence had been received, 1t ought not to have varied the decision. 
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SCHEDULE. 
ENACTMENTS REPEALED. 
[See section 2.) 


none: ho, sp tolranantny 


Number and year. TITLE. Extent of repeal. 





Btat. 26, Geo. IIT, | For the further regulation of the trial of | Section 88, so far as 
cap. 57, persons accused of certain offences com- | it relates to Courts 
mitted in the East Indies ; for repealing | of Justice in the 
so much of an Act, made in the twenty- | East Indies. 
fourth year of the reign of his present 
Majesty (intituled ‘An Act for the bet- 
ter regulation and management of the 
affairs of the East India Company, and 
of the British possessions in India, and 
for establishing a Court of Judicature 
for the more speedy and effectual trial of 
persons accused of offences coinmitted 
in the East Indies’), as requires the ser- 
vants of the East India Company to deli- 
ver inventories of their estates and 
effects, for rendering the laws moro 
effectua] against persons unlawfully re- 
sorting to the East Indies ; and for the 
more casy proof, in certain cases, of 
deeds and writings executed in Great 
Britain or India. 


Stat. 14 & 15 Vic., | To amend the Law of Evidence... ... | Section 11, and an 
cap. 99. much of section 19 
aa relates to British 

India. 


Act XY. of 1852... | To amend the Law of Evidence... ... | So much as has not 
been heretofore re- 
pealed, 


Act XIX, of 1853... | To amend the Law of Evidence in the | Section 19. 
Civil Courts of the East India Coinpany 
in the Bengal Presidency. 


Act II. of 1855 ... | For the further improvemont of the Law | So much as has not 
of Evidence. been heretofore 
repealed. 


Act XXV. of 1861... | For simplifying the Procedure of the | Section 237. 
Courta of Criminal Judicature not csta- 
blished by Royal Charter. 


{ 
Act I. of 1868 ... | The General Clauses’ Act, 1868 ... ... | Sections 7 and_8. 
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INDEX TO THE EVIDENCE ACT. 


Abbreviations, meauing of, evidence to show, s. 98. 
Acceptor of bill estopped from denying drawer's authority, s. 117. 
£ Sovereign of United Ki ed sen, judicially noticed, a. 57 
Accession of Sovereign of Uni ingdom, judicially noticed, ». 57. 
to office, &c., of Indian public officer, jadielally noticed, s. 57. 


Accidental act, #. 15. 
Accomplice, competent witness against n accused, s. 133. 
cunviction upon evidence of, only, not illegal, s. 133. 
Account, books of, entries in, when relevant, s. 34. 
Acknowledgment of receipt, a. 32, par. &. 
Acquaintance with handwritiug, s. 47. 
Act, application of, ». 1. 
commencement of s. 1. 
extent of, 1. 
short title of, «. 1. 
of conspirator, how far a relevant fact, s. 10. 
See Relevancy of statement. 
Actionable wrong, conspiracy to commit a. 10. 
Acts of Parliament, when judicially noticed, s. 57, 
how proved, a. bs 
tivate, copies of, presumption as to genuineness, s. 81. 
epeaied, s. 2 and sched. .. 
statements tude in recitals in, 9. 37. 
Adding to terms of written contract, &o., see Excclusion of Evidence. 
Admiralty jurisdiction, relevancy of certain judgments in, s. 41. 
Adunissibility of communications made during marriage, a. 122. 
evidence of affairs of State, 3. 123. 
Judge to decide as to, a. 136. 
quien tending to corroborate evidence of relevant fact, 8. 156. 
ocument produced by witness, a. 162. 
Admission defined, «, 17. 
by party to proceeding or his agent, s. 18. 
person interested in aubject-matter of proceeding, s. 18. " 
from whom interest derived by party to euit, s. 18, 
whose seal or liability must be proved as against party to 
suit, aw. 18. 
suitor in representative character, 8. 18. 
person eXpresaly referred tu for information by party to auit, «, 20. 
proof of, against person making it, and by on or his behalf, s. 21. 
oral, ax to contents of documenta, when relevant, 8. 22. 
in civil cases, when relevant. s. 23. 
not conclusive proof of matter admitted, s. 31. 
may operate as estoppel, a. 31. 
facta adinitted need not be proved, a. 58. 
of execution by party to attested document, ». 70. 
of evidence, improper, when no ground for new trial, s. 167. 


| fact need not be proved, «. 58. 
Affaire of State, admissibility of evidence of, «. 128. 
Affidavits presented to Court or Officer, Act not applicable to, «. 1. 
Agent, conduct of, a 8. 
statement of, 2. 18. 
See Priacipal and A gent. cee 
Agreement, eval, evidence of, inadmissible to vary terms of written contract, Se., «. 02. 
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Agreement varying terms of document, evidence of contemporaneous, 4. 99. 
to aelase title-deeds, dc., 6, 130, 
Ambiguous decument, ae ep of evideuce to explain, s. 93. 


Language. 
Annoying questions, Court to forbid, a. 152. 
Auower of witacas, woo Witness. 
to issue, s. 8, expl. 
Arbitrator, proceedings before, Act not a plicable to, s. 1. 
Army of Her Majesty, seo Articles of War. ; 
Art, opinions of experts on point of, s. 45. 
Articles of War judicially noticed, s. 57. 
Asnessors, questions to witness by #. 166. 
Attestation, presumption as to, s. 89. 
Attested document, not required by law to be attested, proof of, s, 72. 
required by law to be attested, prook of, 8. 68—71. 
Attesting witness, when execution of document must be proved by, «. 68, 
proof, when he cannot be fonnd, i document executed in the 
United Kingdom, s. 69. 
proof when he denies or forgets execution, 6. 71. 
Attorney, see Powers of <A ttorney. 
communication made to, by or for client, when disclosable, s. 126. 
waiver of privilege, a, 128, 
certain questions asked by, without reasonable grounds, may be reported ta 
High Court, s. 150. 
Authority, see Estoppel. 
Bad character, relevancy of, in criminal proceedings, 8. 54. 
Builee estopped from denying authority of bailor, s. 117. 
may prove right of person to whom he delivers goods, s. 117. 
Bailor, bailee estopped from denying authority of, s. 117. 
Barrister, communication made to, by or for client, when disclosable, «. 196. 
when not disclosable, s, 126. 
waiver of privilege, «. 128. 
certain questions asked by, without reasonable grounds, may be reported to 
High Court, s. 150. 
Bill of exchange, proof of, when drawn in set, s. 91, ill. o. 
Bill of exchange, acceptor of, emobpee from denying authority of drawer, s. 117. 
acceptor of, may deny drawing, s. 117. 
Birth during valid marriage, when conclusive proof of legitimacy, s. 112. 
Blanks in deed, s. 93, ill. D. 
Baty? ae state mt seo Htelevancy of facts, 
Bona fides, see Good faith, 
Book of laws, presumption as to genuineness of, s. 84. 
Books, presumption as to, s. 87. 
Books of account, entries in, when relevant, s. 34. 
Bribe, credit of witness impeached by sbewing, s. 155. 
British India, Act extends te whole of, a, 1 
lawe in force in, judicially noticed, s. 57. 
British turritories, judicially noticed, s. 57. 
British territory, proof of cession of, s. 113. 
Burden of proof, ss. 101—1132. 
definition of, s. 101. 
as to asserted legal right or liability, s. 101. 
ia suit or proceeding, s. 102. 
as to particular fact, s. 103. ; 
of fact necessary to be preved to make other evidence admissible, 


s. 104 
that. case of accused is within exceptions of Iedian Penal Code, a, 
106. 
of fact especially within knowledge, s. 106 


ge, ‘ 
of barron man known te have been olive within thisty years, 
s. 107. 
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Barden of -proof that man is aire who has ne we aie - for seven years, 6. 108. 
as to relationship in case o ners, #. 109. 
ij landlord and tenant, ¢. 109, 
principal and agent, s. 109. 
as to ownership s. 110. : os , 
of good faith where ove party stands in position of active conf. 
dence, s. 111. 
Business, sce Course of business. 
Caricature is a ‘document,’ a. 3. 
Cause of relevant facts or facts in issue, s. 7. 
Certified copies secondary evidence, s. 63. 
of public documents, s. 76. 
presumption as to genuineness of, 6. 79. 
proof oF public documents, #. 77. 
of foreign judicial records, presumption as to, s. 86. 
Ceasion of British territory, proof of, s. 113. 
Character, when relevant, as. 52-55. 
to prove conduct imputed in civil cases, when relevant, s, 52. 
ood, relevancy of, in criminal proceedings, s. 53 
ed, relevancy of, in criminal proceedings, s. 54. 
relevancy of, as affecting damages, s. 55. 
witness to, cross-coxumination and re-examination of, s. 140. 
Charitable foundation, relevancy of opinions as to, s. 49. 
Charts, relevancy of statements in, s. 36 
presumption as to, 8. 87. 
Civil Procedure law, how it affects proof of facta, s. 5. 
Civil proceedings, parties to suit and husband and wife, competent witnesses in, s. 120 
Clerk of legal practitioner, communication to, s. 127. 
Cliont, see A torney. 
when compellable to disclose confidential communication. a. 129. 
when not compelluble to disclose confidential communication, a. 129. 
Collusion in obtaining judgment may be proved, s. 44. 
Coumencemont of Act, a. 1. 
Common intention of conspirators, s. 10. 
Communication, see Confidential communication, Profeasional communication. 
during marriage privileged from disclosure, ». 122. 
not generally admissible, s. 123. 
when admissiblo, s. 122. 
Comparison of signature, writing, or seal with one admitted or proved, s. 73. 
power to compel person to write for, s. 73. 
Competency of witnesses, as. 118—133. 
See Witness. 
“Conclusive proof” defined, 8. 4. 
Conduct, how far relevant, s. 8. 
imputed in civil cases, relevancy of character to prove, s. 52. 
Confession caused by inducement, threat, or promise, when irrelevant, s. 24. 
to police-officer, not provable against accused, s. 25. 
while in custody of police-officer, when provable against accused, s. 26. 
how much may be proved against ao- 
cured, 8. 27. 
made after removal of impression caused by inducement, threat, or promise, 
relevant, @. 28. 
of one of two or more accused persons, how far to be considered, 8. 30. 
otherwise relevant, not to become irrelevant because of promise of secrecy, 
2 @. a 
Confidential communication, when client compellable to disclose, s, 129. 
‘ when client not compellable to disclose, s. 129. 
Consciousness of a sensation, a fact, «. 38, ill. d. 
Consent to production of documents, s. 130, 
Conspirator, statements or act of, how far a relevant fact, a. 10. 
Construction of: wills, saving of provisions of Succession Act as to,.s. 100. 
Coasul, certificate by British, s. 78. 
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Contents of documents, how proved, s. 61. 
in what cases secondary evidence admissible, s. 65. 
oral admission as to, relevancy of, s. 22. 
evidence of, secondary evidence, s. 63. 
af statements YY other persous of, when admis- 
sible, s. 144. 
Contract in form of document, evidence of terms of, s. 91. 
exclusion of evidence of oral agreement varying 
terma of, a. 98. 
examination of witness as to, s. 144. 
Contradiction of witness, s. 153. 
proved relevant statement, s. 158. 
Contradictory terms of written contract, &., 6. 93. 
. See Exclusion of Evidence. 
Controversy, statements made before, s. 32, par. 4. 
Conversation, statement forming part of, s. 39. 
Conviction, previous, relevancy of, in criminal proceedings, s. 64. 
upon evidence of accomplice only, not illegal, s, 183. 
Copy of document, secondary evidence, s. 63, 
when witness may refresh memory by reference to, s. 169. 
Corroboration of accomplice not required, s. 133. 
evidence of relevant fact, ». 166. 
proved relevant statement, 6. 168. 
Councils for making ane and Regulations, procedure of, judicially noticed, 
s. 57. 
Counsel, sea Barrister. 
Counterpart, how far primary evidence, s. 62. 
secondary evidence, a. 63. 
Course of business, existence of, when a relevant fact, s. 16. 
statement made in, s. 32. 
procedure of Parliament and Indian Legislative Councils, judioially 
noticed, s. 57. 
Court, Act applies to judicial proceedings in, a. 1. 
not applicable to affidavits presented to, s. 1. 
defined, s. 3. 
names of members and officers of, Court to take judicial notice of, 57. 
to forbid insulting questions, s. 162. 


See Judge. 
Conrt-Martial, Act applicable to judicial proceedings before, a. 1. 
Courta, seals of, of which Court must take judicial notice, s. 57. 
Credit of witness, atemans in cross-examination affecting, ss. 146—-160. 
ow impeached, s. 155. 
when may be confirmed, s. 158. 
may be impeached, s. 158. 
Criminal proceedings, see Confession. 
statement exposing to, s. 32, par. 3. 
husband or wife of accused competent witness in, s. 120. 
relevancy of bad character, s. 54. 
good character, s. 63. 
previous conviction, 8. 64. 
Criminating answer, witnesa not excused from answering on ground of, ss. 132—147. 
document, production of, s. 130. 
Cross-examination of witness, meaning of, ». 137. 
wust relate to relevant facta, s. 138. ; 
not confined to facts upon which examined-in-chief, . 188, 
on new matter introduced in re-examination, s. 138. 
prodacing document, s. 139. 
as to character, s. pt re as 
as to previous written statements, 6. 140. 
: when es must be produceds 


a. 145. 
leading questions may be asked, s. 143. 
M. 34 
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Cross- ination of witness, questions to test veracity, &c., ss. 146-—150. 
eee =e not to be asked without reasonable grounds, 
s. 149. 
when Court may report asking of question to 
High Court, s. 150. 
upon answer to Judge's ip when permitted, s. 166. 
upon writing with which he refreshes memory, s. 141. 
Custom, relevancy of facts where question is as to existence of, s. 13, 
general, relevancy of opinions as to existence of, s. 48. 
Dawages, suite for, relevancy of facta in, s. 12, 
relevancy of character as affecting, s. 56, 
Dead person, statement of, see Relevant facts. 
Death, statement relating to cause of, 6. 32, par. 1. 
statement exposing to suit for, a. 32, par. 3. : 
of man known to have been alive within thirty years, burden of proving, 


a. 107. 
who has not been heard of for seven years, burden of proving life, 


e. 108. 
Decision, reversal of, see Herereal of decision, Reports of decisions. 
Decree, see Judgments. ; 
Deeds, title, of witness not a party, production of, s. 130. 
Defective document, exclusion of evidence to explain, s. 93. 
Definitions, a. 3. 
Delay, s. 82. 
Diplomatic agent, certificate by, s. 78. 
Disease of body or mind, person affected with, when incompetent as witness, s. 118. 
* Diaproved,’ when a fact in, a. 3. 
Divisions of time, when judicially noticed, ®. 57. 
Document, see Evidence, Presumption, Production of document. 
defined, . 3. 
used in commerce, s. 32, par. 2. 
contente uf, how proved, s. 61, 
private, a. 76. 
presumptions as to, ss. 79—90. 
produced by witness, translation of, s. 162. 
when Court may inspect, s. 162. 
produced by witness, when referring to matters of State, s. 162. 
on notice, party producing entitled to have it in evidence, s. 168. 
production of, which another person, having possession, could refuse to 
produce, a. 131. 
by witness, s. 162. 
refused, «. 164. 
power of Judge to order, 8. 165. 
used by witness to refresh memory, production of, to adverse party, s. 161, 
Documentary evidence, as. 61—90. 
defined, a. 3. 
exclusion of oral by, es. 91—100. 
Documenta, public, ss. 74—78. 
Dumb-witness, mode of giving evidence by, a. 119. 
Dying declaration, was of, 8. 104, ill. a. 
ect of relevant facts or facts in issue, @. 7. 
Enactments repealed, s. 2. 
Bnatry in books of account, when relevant, 9. 32, per. 2, 9. 84. 
public record, &c., made in performance of duty, relevancy of, s. 88. 
Eatoppal, admission ~ operate aa, s. 31, 
ace or billet hange from d horit: 
of J i exchange enying authority of drawer, 6. 117, 
bailee gprs from denying serorey of Tao or licensor, s. 117. 
licensee in possession of immoveable pro from denyi 
tatiameaiiei 
an enying ord’s title, s. 116. 
Evidenos, rules of, repealed, a. 8. 
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Evidence defined, s. 8. 
of ae eee and arate ea s. 5. ; rr 
admissible as to application o to one of two ects of facts, to 
aoe neither of which the whole 
correctly applies, 8.97. 
which can apply to one only of 
ng persons or things, 


s. * 
as to = of language unmeaning in reference to existing facts, 
e. 95. 


as to written document or contents, s. 144, 
to show meaning of illegible characters, &c., 8, 98. 
when statement forms part of conversation, book, &o., s. 39. 
documentary, ss. 61—-90. 
exclusion of oral by documentary, ss. 91—100. 
inadmissible as to meaning of language when document applies accurately 
to existing facts, s. 94. 
of affairs of State, admissibility of, «. 128. 
Attorney, Barrister, &., ss, 126--128. 
pontomporanedus agreement varying terms of document, who may give, 


a. 99. 
dumb-witness, mode of giving, s. 119. 
fact when not admissible under Civil Procedure Law, a. 5, expl. 
husband or wife, ss. 120—122. 
oral agreement varying terms of contract, &., exclusion of, «. 92. 
arties to suits, 8, 120. 
udge or Magistrate, s. 121. 
ublic officer, 8. 124. 
Magistrate or police-officer, s. 125. 
interpreter, es. 127, 128. 
terms of contract, &c., in form of document, s. 91. 
witness, when relevant for proving, in subsequent proceeding, truth of 
facts stated, s. 33. 
oral, ss. 59, 60. 
must be direct, 8. 60. 
oral, proof of facts by, 6. 59. 
primary, s. 62. 
secondary, ss. 63, 65, 66. 
to explain ambiguous or defective document, exclusion of, s. 93. 
judge to decide admissibility of, s. 136. 
what matters may be proved when relevant statement proved under section 
32 or 33, s. 158. 
improper admission of, when no ground for new trial, «. 167. 
improper rejection, of, when no ground for new trial, s. 167. 
Examination, see Evidence. 
of witness as to written document or contents, s. 144. 
of witnesses, see Witness. 
Examination-in-chief of witness, meaning of, 6. 137. 
must relate to relevant facta, s. 138. 
leading question, when may be asked, s. 142. 
may not be asked, s. 143. 
when cross-examination question may be asked in, 
154. 


8. 
Examinations of witness, order of, s. 138. . 
Exclusion of evidence to explain ambiguous or defective document, s. 93. 
as to meaning of language when document applies accurately 
to existing facta, s. 94. 
of oral ment varying terms of written contract, &c., 6. 98. 
; to contradict anawer to question testing veracity, s. 163. 
of oral by documentary evidence, ss. 91-100. 
Execution, admission of, by party to attested document, s. 70. Bs 
of document, proof of, when attesting witness cannot be found, or execu- 
tion in the United Kingdom, s. 69. 
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eoution of document, £ of, when attesting witness denies execution, s. 71. 
- when attesting witness wuat prove, s. 68, 
presumption as to, s. 89, 
Executive, acts of, how proved, s. 78. 
Existence of facts, evidence of,s.5. ; 
foreign State, &o., when judicially noticed, s. 57. 
Expense, s. 32. 
Experiments, acoounts of, s, 51. 
Expert, definition of, «. 45. 
opinion of, on foreign law, &., relevancy of, s. 46. 
relevancy of facta bearing upon, a. 46. ; 
expressed in treatise, when proved by production, s. 60. 
may refresh memory by reference to professional treatises, s. 159. 
Explanation of fact in issue, fact necessary for, s. 9. 
of ambiguous document, exclusion of evidence in, a. 93. 
fast in issue, or relevant fact, see Relevancy of facts. 
Extent of Act, s. 1. 
Fact, see Presumption. 
admitted need not be proved, s. 58. 
defined, s. 3, 
evidence of, when not admiasible under Civil Procedure Law, s. 5. 
in issue, nee Relevancy of facts. 
evidence of, may be given in suit or proceeding, s. 5. 
Facts in issue defined, s. 3. 
relevant, evidence of, when admissible, s. 5. 
connected with facts in issue, s. 6. 
relevancy of, as. 6—16. 
forming part of same transaction, s. 6. 
which are the occasion, cause, or effect of relevant facts, or facts 
in issue, 8. 7. 
necessary to explain or introduce a fact in issue or relevant fact, 


a. 9. 
not otherwise relevant, when they bepome relevant, s. 11. 
in suits for damages, s. 12. 

where right or custom in question, s. 18. 

showing existence of state of mind, body, or bodily feeling, s. 14. 
bearing on question whether act was accidental or intentional, 


when course of business concerned, s. 16. 
_ bearing on opinions of experts, s. 46. 

Pinte hed proof, as, 66-—-58. 

judicially noticed, a. 58. 

proof of, by oral evidence, s. 69. 
Faats, public, when judigially noticed, «. 57. 
Festivals, public, when judicially noticed, s. 57. 
Flag, national, of foreign State, &o, when judicially noticed, s. 57. 
Foreign Ha bt pe evidence admissible to show meaning of, s. 98. 

udicial records, certified copies of, presumption as to, s, 86. 

__ law, opinions of experta on, relevancy of, a. 45. 
Forfeiture, exposure to, witness not excused from answering on ground of, 
Braud in obta: as. 132, ai ah od, 

ud in obtaining j proved, s. 44. 
Fraudulently acting, a fact, 3 Bl. d. 
Functions of Indian public officers, when judicially noticed, s, 57. 
Gasetie, statement made in, 4. 37. 
presumption as to genuineness of, s. 81. 

Gasstie of India, notice in, of cession of British territory, proof, s. 113. 
Genaral Clanees Act, 1868, seotions 7 and 8 repealed, s. 2 and whed. 
General onstom or right defined, «. 48. 


Genuinenese of documents, &c., spe gfiesee hy 
phical divisions of the world, when Court must take judicial notiog of, s. 57. 
eberaster, relevanoy of, ip criminal proceedings, 6. 53. 
faith, acting in, is a fact, s. 3, ill. d. 


INDEX TO THE EVIDENCE Act. 296 


Good faith, facte shewing existence of, s. 14. 2 : 
burden of proof where one party stands ia position of active confidence, 


8. 111, 
Good-will, facts shewing existence of, «. 14. 
Government, see Notifications of Government, 

Government Gazettes of Local Governments, &c., presumption aa to genuineness of 


s. 81. 
Grant, evidence of terme of, when in form of document, s. 91. 
examination of witness as to its being in writing, s. 144. 
exclusion of evidence of oral agreement varying terms of, when in form of 
document, a. 92. 
Grounds of opinion, see Opinion. 
Handwriting, identity of, relevancy of opinions of experts on, s. 45. 
proof of, when nevessary, s. 67. 
relevancy of opinions as to, s. 47. 
High Court, certain questions asked by Attorney, &c., without reasonable grounds, 
may be reported to, 6. 160. 
Highly improbable, facts, 9. 11 (2). 
probable, facte, 9. 11 (2). 
Holidays, public, when judicially noticed, s. 57. 
Hostilities between Britwh Crown and other States, &c., commencement, &c., of, 
judicially noticed, s. 57. 
Husband of accused in criminal proceeding competent witness, 8. 120. 
rty to civil suit, competent witness, 6. 120. 
Identity of thing or person whose identity is relevant, facts establishing, s. 9. 
handwriting, relevancy of opinions of experts on, 8. 45, 
witness, questions in crogs-examination to discover, 86. 146—150. 
not to be asked 
without reasonable 
rounds, s. 149. 
when Court may 
report asking of 
erage to High 
ourt, 8. 150. 
Illegible characters, meaning of, evidence admissible to shew, a. 98, 
Iii-will, facta shewing existence of, s. 14. 
Impeaching credit of witness, ss. 155, 158. 
Incapacity to give evidence, s. 32. 
Incompetence of Court to deliver judgfhent may be proved, s. 44. 
Inconsistency with facts in issue or relevant facts, s. 11. 
Indecent questions, when Court may forbid, s. 151. 
may not forbid, s. 151. 
India, British, Act extendas to whole of, s. 1. 
Indian Couucils’ Act, 1861, repeal of rules, &c. naving force of law under s. 25, s. 2. 
course of proceeding of Councile under, judicially 
noticed, ». 57. 
Indian Penal Code, burden of proof that ouse of accused is within exceptions of, «. 105. 
offence under s. 166 of, 8. 162. 
Indian Public Officers, accession ae: ae &c., of, when Court must take judicial 
notice of, s. 57, 
Indian Succession Act, provisions of, as to construction of wills not affected, s, 100, 
wills under, how provable, s. 91, 
Inducement, confession caused by, s. 24. 
suggested by fact in issue or relevant fact, facts supporting or rebutting, 
a. 


from refusal of witness in crose-examination to answer question as to 
veracity, &c., 8. 148. ; 
Information as to commission of offence, source of, Magistrate and police-officer not 
compellable to disclose, s. 125. 
Inscription is a ‘document,’ s. 3. ; 
Insolvency-juriediction, relevancy of judgments in, s. 41. 
Inspection by Court production of document for, s. 3. 
of dovument produved by witness, 8. 162, es 


279 INDEX TO THE EVIDENCE ACT. 


Insulting questions, Court to forbid, s. 152. 
intention, having an, is a fact, s. 3, ill, d. 
facts shewing, s. 14. 

Intentiona] act, 8.15. 

Interest, statements against, 6. 32, par. 3. 

Interpretation-clanse, 4. 3. 

Interpreter, see Translator. 

communication made to, when disclosable, 8. 127. 
when not disclosable, s. 127. 
waiver of privilege, 8. 128. 

Introduction of fact in issue or relevant fact, a. 9. 

Journals, presumption as to, 8. 81. : 

Judge when compellable to answer question as to conduct or judicial knowledge, s. 121, 
may be examined as to other matters which occurred in his presence, s. 121. 
power of, x8 to translation of document produced by witness, s. 162. 
must decide upon proved relevant facta, s. 165. 
power of, tu compel person to write for comparison, 8. 73. 

decide as to relevancy of facts, s. 136. 

inspect document produced by witness, 8. 162. 

examine witness and order production of document, s. 165. 
Judgment, fraud, or collusion in obtaining, or incompetency of Court, may be proved, 


8. 44, 
Judgments, &c., of Courts of justice, when relevant, ss. 40—44. 
when relevant to har second suit or trial, a. 40. 
in probate, &c., jurisdiction, of what conclusive proof, s. 41. 
relevancy of, s. 41. 
in other than probate, &c., jurisdiction, relevancy and effect of, s. 42. 
other than above, when relevant, s. 43. 
must be based upon proved relevant facts, s. 165. 
Judicial notice, facts of which Court must take, 8. 57 
facts of which Court takes, not necessary to prove, s. 56. 
Judicial proceedings before Courts and Courts-martial, Act applicable to, s. 1. 
Jury, qivstions to witness by, 6. 166. 
Knowledge, facts shewing oxistence of, 8. 14. 
Landlord and tenaut, burden of proof as to relationship in case of, s. 109. 
title of, estoppel of tenant from denying, s. 116. 
Language, seo Eridence. 
when document applies accurately to existing facts, evidence inadmissible 
as to meaning of, s. 94. be 
which can apply to one only of several persone or things, evidence admis- 
sible as to application of, 4. 96. 
sale in reference to existing facts, ovidence admissible as to use of, 
a, * 
admissibility of evidence as to applicntion of, to one of two sets of facts 
to neither of which whole correctly applies, s. 97. 
Law-book, see Law of country. 
Law of oonntry, relevancy of statement of, contained in law-book, s. 38, 
Laws, see Book of laws. 
in force in British India, judicially noticed, s. 57. 
repealed, 8. 2. 
Leading question, meaning of, a, 141. : 
in exaimination-in-cbief and re-examination when may be asked, 
a. 142. 
when may not be ask- 
ed, s. 142. 
may be asked in cross-examination, s. 143. 
Legislative Connails, see Councils. 
prema Laban . ings of, how proved, a. 78, seeds 4. ane 
timacy, when bi uring valid marriage, conclusive of, a. 112. 
Letters, pid Poca contained a s. 81, ill. a. mereors 
Licensee, estoppel of, from denying anthority of licensor, #. 117. 
of person in posaceaion of immoveable property, estoppel of, from denying 
licensor’s possvesion, 6. 116. . 
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Licenenr, licensee estopped from denying authority of, «. 117. 
Lithographed documents, how far primary evidenoe, s. 62. 
words are a ‘ducument,’ «. 3. 
Local expressions, meaning of evidence admissible to ahew, a. 96, 
extent of Act, s. 1. 
London Gazette, presumption as to genuineness of, s. 81. 
Tons of document, s. 66, cl. 5. 
Lost document, pruof of cuntenta of, a. 104, ill. 5. 
Lunatic when incompetent as witness, a 118. 
Magistrate, questions as to conduct or kuowledge, not apritrb compellable to answer, 


6. . 
when compellable to answer, #. 121. 
may be examined as to other matters which occurred in his preseuoe, 
1 


s. 121. . 
not compellable to dieclose whence information obtained as to commission 
of offenoe, s. 125. 
Maps are ‘ documents,’ s. 3. 
relevancy of statements in, s. 36. 
presumption as to, se. 83—87. 
Marriage, birth during valid, when conclusive proof of legitimacy, s. 112. 
communications during, privileged from disclosure, «. 122. 
not generally admissible, a. 122. 
when adminsible, s. 122. 
Matrimonial jurisdiction, relevancy of judgments in, a. 41. 
Matters of State, document produced by witness referring to, 8. 162, 
‘* May presume,’ defined, a. 4. 
Meaning of words or terms, relevancy of opinions as to, «. 49. 
Memorandum of evidence, presumption as to, a, 80 
Mental condition included in “ fact,” s. 8. 
Mind, state of, see Relevancy of facts. 
Mortgagee. prodaction of mortgage-instrament by, s. 130. 
Motive for fact in issue or relevant fact, s. 8. 
Municipal body in British India, proof of proceedings of, . 78. 
Names of Indian public officers, when Court must take judicial notice of, a. 57. 
National flag of foreign State, &c., when Court must take judicial notice of, s. 67, 
Native States, proof of cession to, 8. 113. 
Navy of Her Majesty, see Articles of War. 
Reclicenoe facts sbewing existence of, s. 14. 
New matter introduced in re-examination, s. 138. 
cross-examination upon, s. 138. 
Newapapers, presumption as to genuineness of, a. 81. 
New trial, improper adinixsion or rejection of evidence when no ground for, s. 167. 
Non-existence of facta, evidence of, s. 5. 
Notary Public, seal of, judicially noticed, s. 67. 
Notice to produce, rules as to, 9. 66. 
See Presumption, 
document produced under, party producing entitled to have it ia 
evidence, s. 163. 
if production refused, when party refusing can afterwards give 
document in evidence, s. 164. 
Notification in Gazette of India of cession of British territory, s. 113. 
Notifications, statement of fact in Guvernment, s. 37. 
of Government, how proved, s. 78. 
* Not proved,’ when a fact is said to be, s. 3. 
Number of witnesses, «. 134. 
Obsdlete expressions, meaning of, evidence admissible to show, s. 98. 
Occasion of relevant facts or facts in issue, s. 7. 
Offence, conspiracy to commit, s, 10. ; 
commission of, source of information as to, Magistrate and police-officer not 
' compellable to disclose, s. 125. 
Offensive questions, Court to forbid needlessly, a. 152. 
Officer, affdavita presented to, Act not applicable to, s. 1. 
Official character, presamptiva as to, 2. 79, 
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Official communications, when public officer ict oonipetiable to discldsd, s. 194. 
Old age, person of extreme, when incompetent as witness, s. 116, 
Onusa, see Burden of proof. 
Opiuion, holding « certain, is a fact, s. 8, ill. d. 
on foreign law, &e., relevancy of, 8. 45. 
relevancy of facta bearing upon, 6. 46. 
of third person, when relevant, as. 45—51. 
as to handwriting, relevancy of, s. 47. 
existence of general custom or right, relevancy of, s. 48. 
ueages, tenets, meaning of terms, &c., relevancy of, s 49. 
relationship, relevancy of, s. 50. 
of expert expressed in treatise, when proved by its production, s. 60. 
relevancy of grounds of, s. 61, 
Opportunity for oocurrence or transaction of relevant facts or facts in issue, s. 7. 
Oral adtniasion as to contents of document, relevancy of, s. 22. 
agreement, evideuce of, not admissible to vary terms of written contract, s. 92. 
evidence, ss. 59, 60. 
defined, e. 3. 
must be direct, s. 60. 
of contents of document, secondary evidence, s. 63. 
of dumb-witness, s. 129. 
exclusion of, by documentary evidence, ss. 91—100. 
of statements by other persons of cuntents of documents when admis- 
nible, s. 144. 
proof of facte by, s. 59. 
Order, see Judgments. 
of production of witnesses, s. 135. 
of examinations of witness, 8. 138. 
Orders of Government, &c., how proved, s. 78. 
Ownership, barden of proof as to, #. 110. 
Parliament, course of proceeding of, judicially noticed, s. 57. 
Parol, see Oral evidence, 
Parties, power of Judge to examine, s. 165. 
to civil suit, competent witnesses, a. 120. 
Partrers, burden of proof as to relationship in case of, 5. 109. 
Payment, oral evidence of, 8. 91, cl. ¢. 
Pedigree, atatement in family, «. 32, para. 6. 
Penalty, lays to, witness not excused from answering on ground of, ss. 182, 146, 


Photographed words are ‘2 document,’ a. 3. 
document, how far primary evidence, s. 62. 
wecondary evidence of original, s. 68, ill. a. 
Place at which any fact in issue or relevant fact happened, facts fixing, «. 9. 


Plans are ‘documents,’ s. 8. 
relevancy of atatements in, «. 36. 
presumption as to, «. 83. 
Pleader, certain questions asked by, without reasonable grounds, may be reported to 
High Court, ». 180. 
communication made to, by or for client, when disclosable, s. 126. 
when at pct page 8. a 
waiver of privi s. 128. 
Pledgee, production of document by, s. 130. es 
Polics-offcer, confession to, not provable against accused, s. 25. 
confession while in custody of, when provable against accused, a. 96. 
how much provable against accused, 


s. 27. 
not compellable to disclone whence information obtained, «. 125. 
Portrait, etatement made on family, s. 38, par. 6. 
Position in life of witness, questions iu cross-exramination to discover, aa. 146—150. 
not to be asked without reasonable grounds, ».' 149. 
ees are may Tepertieoming ot question to High Court, 
6. 


Power of Judge, see Judge. 
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Powers-of.attorney, presumption as to, s. 85. 
Preparation for fact in issue or relevant fact, ¢- 8. 
Presumption, dee Deuth. 
as to document produced as record of evidence, 8. 80. 
certified copies of foreign judicial records, 8, 86. 
books, mapa, arid charts, «. 87. 
execution, &¢., of document not produced after notice, s. 89, 
documents thirty years old, 8. 90. 
existence of probable facta, e. 114. 
genuineness of book of laws and reports of decisions, 5. 84. 
certified copiva, &c., s. 7%. 
document admissible in England or Ireland with- 
out proof of seal or signature, a. 82, 
gazettes, newspapers, copies of private Acta of 
Parliament aud other documents, s, 81, 
az to maps and plans, s. 83 
powers-of-attorney, s 85. 
telegraph messages, 8. 88. 
Presumptiens as te documents, ss, 79—90. 
Previous conviction, see Conviction. 
Primary evidence, how far counterpart is, 6. 62. 
printed document, &c., is, 8, 62, 
meaning of, s. 62. 
proof of document by, s. 64. 
Principal and agent, burden of proof as to relationship in caso of, s, 109. 
Printed document, how far primary evidence, s. 62. 
words are a “ document,” s. 3. 
Private Acts of Parliament, presumption as to copy of, s. 81. 
Private documents, s. 75 
Privilege of communications during marriage, #. 122. 
professional comiunications not waived by party giving evidence, «. 128. 
how far waived when attorney, &c., cx- 
amined by party, s. 128. 
See Attorney, Barrister, Marriage. 
Privy Council, proclamations, &c., of, how proved, s. 78. 


Probate, jurisdiction, judgment in, s. 41. 
proof of wille by, 8. 91. 
Proceedings before arbitrator, Act not applicable to, s. 1. 
civil, parties to suitand husband and wife conipetent witnesses in, 6. 120. 
criminal, husband or wife of accused competent witness in, 6. 120. 
judicial, before Courts and Courts-martial, Act applicable to, 6 1. 
of what facts evidence admissible in, a. 5. 
See Criminal Proceedings. 
Proclamations how proved, s. 78. 


Production of document by witness, 6. 162. ; ; 
on notice, party producing entitled to have it in evidence, 
a. 163. 


if refused, in what cases party refusing can after- 
warda give it in evidence, s. 164. 
person summoned does not become witness by, 6 139. 
power of Judge to order, s. 165. 
which another person, having posscssion, could refuse to pro- 
duce, s. 181. 
of title-deeds of witness not a party, s. 130. wig 
writing — by witness to refresh memory, adversé party entitled 
to, 8. 161. 
Professional adviser, eee A , Barriater. 
communication, when disclosable, s. 126. 
when not disclosdble, é. 126. : 
waiver of privilege as to, s. 128. a 
daty, entry made in discharge of, 8. 32, par. 2. 
| treatise, expert. nay refresh his memory by reference to, «. 159. 
Proof, burden of, see Burdén of proof. 
. M, 35 


Bes INDEX TO THE EVIDENCE ACT, : 


Proof, admiasion not conclusive, s. 31. 
facte not requiring, ss 58. ; 
judgments in probate, &c., jurisdiction, of what conclusive, s. 41. 
of admission against person making it and by or on his behalf, s. 21. 
admitted fact, not necessary, #. 58. 
attested document not required by law to be attested, 6. 72. 
certain public and official documents, s. 78. 
cession of British territory, «. 118. 
contents of docnments, s. 61. 
docaments by primary evidence, 8. 64. 
execution of document required by law to be attested, a. 68. 
when attesting wit- 
hess cannot be 
found, or execution 
in the United King - 
dom, 8. 69. 
when attesting wit- 
ness denies execu- 


tion. s. 71. 
facta by oral evidence, s. 59. 
handwriting and signuture when necessary, 8. 67. 
public document by production of certified copy, 8. 77. 


wills under Indian Succession Act, s. 91. 
legitimacy, in what cases birth during valid marriage conclusive, s. 112. 
fact, no particular number of witnesses necessary, e. 134. 
* Proper custody’ defined, s. 90. . 
Protest of Captain, when relevant, s. 32, ill. A. 
* Proved,’ when a fact is, 8. 8. 
Provincial expressions, evidence admissible to show meaning of, e. 98. 
Public book, register, or record, entry in, s. 35. 
Pablic documents, s. 74. 
certified copics of, s. 76. 
proof of, by production of certified copies, s. 77. 
proof of certain, «. 78 
Public festivals, &c., when Court must take judicial notice of, s. 57. 
officer, proof uf appointment of, 8. 91. 
when not compellable to disclose official communications, s. 124. 
Public officers, Indian, accession to office, &c., of, when Court must take judicial 
notice of, 8. 57. 4 
record, &c., relevancy of entry in, made in performance of duty, s. 35. 
right, staternent as to, 8, 32, par. 4. 
Question, asked nen reasonable grounds, when may be reported to High Court, 
e. 150. 
Bee aaa pail question, Relevancy of facts, Veracity of witness, 
sa, &c. 
Rape, impeachin credit of proeecutrix for, 8, 155, cl. 4. 
Rashneess, facte chewing existence of, 0. 14, 
Recitals in Acta or notifications, s. 87. 
Record of evidence, presumption as to documents purporting to be, a. 80. 
Re-examination of witness, meaning of, s. 137. 
on new matter introduced by permission of Court, s. 188, 
to what directed, s. 138. 
to character, 8. 140. 
leading question when may be asked in, s. 142. 


may not be asked in, «. 142. 
Refreshing oy red hen made b 152 
me erence to writing, when made by witness, s, 152. 
sf when made by other person, s. 159. 
when witnees may refer to copy, s, 159. 
cag by reference to professional treatiee, s. 159. 
Regulations of Government, &c., how proved, s. 78. 


repealed, «, 2. 
Re of evidence, improper, when no ground for pew trial, s. 167, 
Relotion of pasts cxmertee ict in nak or relevant fact, facts shewing, s. | 
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Relationship, relevancy of opinions as to, 6. $2, paras. 5, 6, s. 50. 
burden of proof as to, s. 109. 

Relevancy of admission in civil cases, s. 28. 
bad character in —- prooceedi s. 54. 


character as affecting , 8. 55. 
to prove conduct imputed, in civil cases, «. 52. 
conduct, a. 8. 


confession made after removal of impreasion caused by inducement, 
threat, or promise, 6. 28. 
entry in public record, &c., made in performance of duty, s. 35. 
facta, as. 5-16. 
forming part of same transaction, s. 6. 
which are the occasion, &c., of relevant facts or facts in iseue, 6. 7, 
necessary to explain or introduce a factinissue or relevant fact, a 9. 
in suits for damages, s. 12, 
where right or custom in question, s. 13. 
shewing existence of state of mind, body, or bodily feeling, a. 14. 
bearing on question whether act was accidental or intentional, a. 16. 
inions of experts, s. 46, 
judge to decide as to, a. 136. 
good character, in criminal proceedings, 9. 538. 
rounds of opinion, s. 51. 
judgments, &c., to bar sccond suit or trial, s. 40. 
in probate, &c., jurisdiction, s. 41. 
of what conclusive proof, s. 41. 
in other than probate, &c., jurisdiction, 9. 42. 
Relevancy of judgments, &c., other than above, a. 43. 
opinions as to existence of general custom or right, s. 48, 
handwriting, #. 47. 
relationship, 8. 50. 
usages, tenets, &c., 8. 49. 
oral admission as to contents of document, s, 22. 
previous conviction, in criminal proceedings, s. 54. 
statement as to fact of public nature contained in certain Acts or noti- 
fications, s. 37. 
in maps, charts, and plans, s. 36. 
of law of country contained in law-book, s, 38, 
or act of conspirator, s. 10, 
statements, s. 8. 
* Relevant,’ definition of, s. 3. _ 
Relevant fact, existence of course of business, when a, s. 16. 
, see Relevancy of facte. . 
see shief and cross-examination of witness must relate to, 
s. 138, 
roved, judge must decide upon, s. 165. 
wie evince of, admissible, s, 5. 
facts not otherwise relevant become, s. 11. 
written or verbal statement of, by person dead or who cannot be 
found, &o., when relevant, s.,32. 
Religious foundation, relevancy of opinions as to constitution of, 6. 49, 
Repeal of roles and laws, s. 2. 
Reports of decisions, relevancy of, s. 38. 
presumption as to genuineness of, s. 84, 
shgrherrien a, 3, ill. ¢. 
s. 40. 
Reversal si deoision, improper admission or rejection of evidence, when no ground, 
r, 8. 167. 
Right, relevancy of facts as to existence of, 6. 15. 
1, relevancy of opinions as to existence of, s. 48. 
Rule of the road, Court must take judicial notice of, s. 57. 
Rules of evidence repealed, s. 2. 
questions, when Court may forbid, «. 151. 
‘Court ny not forbid, s. 151. 
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Science, opinions of experts on. point of, 4. 45. 
Seal, comparison of, with admitted or proved seal, s. 75. 


presumption as to genuineness of, #. 82. 
Beale of Courts, &c., of what seals Court must take judicial notice, s. 57. 


Second suit or trial, relevancy of judgments, &c., to bar, s. 40. 
Sccondary evidence, after notice to produce, a, 66. 
certified copies, a. 63, 
other copies, s, 63, . 
how far count is, s. 63, 
meaning of, s. 63, : 
when admissible, of existence, condition, or contents of docu- 
ment, s. 65, ; 
Series of similar occurrences, s, 15. 
Serica of letters or papers, statement contained in document forming part of, 5. 39. 
Servant of legul practitioner, communications to, 8. 127. See Attorney, Barrister. 
Shuking credit of witness, questions in cross-examination for, ss. 146—150. 
not to be asked without reasonable grounds, s. 149. 
when coe may report asking of question to High Court, 
. 8. 150. 
“ Shall preeume” defined, s. 4. 
Short title, «. 1. 
Sign manuul of British Sovercign, judicially noticed, . 57. 
Signature, comparison of, with admitted or proved signature, a. 73.° 
proof of, when necessary, ¢. 67. 
presumption as to gonutnenens of, 8. 82. 
Signatures of Indian public officers, when judicially noticed, s. 57. 
Signs, os idence of damb-wituceses by, 6. 119. 
Sovereign, foreign, existence, &c., of, when queasy noticed, 6. 57. 
Stamp, presumption as to genuineness of, 8, 82. 
that document bore proper, 6, 89. 
Btate, affairs of, admissibility of evidence ag to, a. 123. 
forvign, existence, &c., of, when Court must take judicial notice of, e, 57. 
matters of, document produced by witness referring to, s. 162. 
State of mind, body, or bodily feeling, sec Relevancy of facts. 
State of thinga under which relevant facts or facts in iasue happened, s. 7. 
Btatemont by witness is ‘evidence,’ s, 3. 
as to fact of public nature coutained in eortain Acts or notifications, rele- 
“yancy of, a. 37 
forming part of conversation, document, book, or series of letters or papers, 
what ovidence admissible, s. 39. * 
of conspirator, how far a relevant fact, s. 108. 
of law of coyntry contained in law-book, relevancy of, s. 38. 
Statements, see Admission. 
by persons who cannot be called as witnesses, 68. 32, 33, 
in maps, charts, and plans, relevancy of, 8. 36. 
made under special circumstances, sé. 84—88, 
relevancy of, ¢, 8, 
written or verbal, of relevant facts by person dead, or who cannot be 
found, &c., when peel) s. 32. 
when relating to cause of death, s. 82 (1). 
when made in ordinary couree of business, s. 82 (2). 
when against interest of maker, s. 32 (3). 
when giving opinion as to public right or custom, oF 
mattor of public or general interest, . $2 (4). 
when relating to existence of relationship, = 32 (5). 
e in 
will, deed, pedigree, or on tombstone, &c., s. 82 (6), 
when made in document any to saction Fs 
which right or custom created, &c., 8, 32 (7). 
when made by several persone, and expresges feeling, 


xp 
&., relevagt.to matter in question, 8. : 
Statutes repealed, s. 2 and ached. aM : AACESR, 32 (8), 


w 


+.) 
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Subtracting from terme of written contract, &c., sea. Maclusion of evidence. - 
Suit, see Sud paibute &c. . 
of what facts evidence admissible in, 8. 5. 
for damages, relevancy of facts in, a. 12. 
Technical expressions, meaning of, evidence admissible to shew, «. 98, 
Telegraph meseages, presumption as to, s. 88. 
Tenant, see Landlord and tenant. 
‘ estoppel of, from denying landlord's title, a, 116. 
Tender years, person of, when incompetent as witness, s. 118. 
Tenets of body of men or family, relevancy of opinions as to, 8. 49. 
Terms, meaning of, relevancy of opinions.ae to, 8. 49. 
Territory, British, proof of cession of, s. 118. 
Threat, confession caused by, s. 24. 
Time at which any fact in issue or relevant fact happened, facta fixing, s. 9. 
Title of Act, short, s. 1. 
foreign State, &c., when judicially noticed, 8. 57. 
landlord, estoppel of tenant from denying, s. 116, 
Title-deeds of witness not a party, production of, s. 130. 


Titles of Indian public officers, when judicially noticed, s. 57. 
Tombstone, statement as to relationship made on, 4, 32, par. 6. 


Transaction, facts forming part of same, s. 6. 
See: Helevancy of facts. 
Translation .of document produced by witness, s. 162. 
Translator, see Juterpreter. 
divulging contents of document directed to be kept secret, s. 162. 
Treatises, see Expert, Professional treatise. 
Drial, see Judgments. 
Trial, new, see New trial. 
Tribunals, acts of, s. 74. 
United Kingdom, proof of document required by law to be attested when executed 
in, and attesting wituess cannot be found, s. 69. 
Usages of body of men or family, relevaney of opinions as to, s. 49. 
Vakil, certain questions asked by, without reasonable grounds, may be reported to 
High Court, s. 150. 
communication made to, by or for client, when disclosable, a, 126. 
when not disclosable, 5, 126. 
waiver of privilege, 8. 128. 
Varying terms of document, who may give evidence of contemporaneous agree- 
ment, 8. 99. F 
Varying terms of written contract, &c., sce Exclusion of evidence. 
evidence inadmissible of oral agreement, s. 92. 
Veracity of witness, questions in cross-examination to test, as. 146-—150. 
not to be asked without reasonable grounds, s. 149, 
when Court — report asking of question, to High 
Court, 8. 150. 
Warning witness that he need not answer certain questions, 6. 148. 
Wife of accused, in criminal proceeding, competent witness, s. 120. 
party to civil euit, competent witness, s, 120. 
Wills, statements as to relationship made e s. 32, par. 6. 
custom, made in, 8. 32, par. 7. 
provisions of Indian Succession Act as to construction of, not affected, s. 108 
under Indian Succession Act how provable, s. 91. 
Witness, accomplice competent, against accused person, s. 133. : 
accused, hasbind oe wife of, competent, in criminal proceedings, #. 120. 
attesting, proce — ae a ap speeds or document executed in the 
ni ingdom, 8. 6. 
when exegution-o£ document must be proved by, 's. 68. 
Judge as, 8. 121. 
Magistrate as, s. 121. 


as, 8. 126. 
pleader’s clerk or sorvant as, 6. 127. 
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Witness, public officer as, s. 124. 
Pobice-officer as, 0. 125. 
vakil as, s. 126. 
vakil’s clork or servant ae, s. 127, 
attorney ae, 6. 126. 4 
attorney's clerk or servant as, s. 127. 
barrister as, 6. 126. 
barrister’s clerk or servant as, s. 127. 
client as, s, 129. 
contradiction of, s. 158. 
credit of, confirmation of, s. 158. 
credit of, how impeached, s. 155. 
im ent of; s, 158, 
questions in cross-examination affecting, es. 146-—-150. 
eross-examination, see Cross-examination of witness. 
dumb, mode of giving evidence by, s. 119. 
evidence of, when relevant for proving in subsequent proceeding truth of 
facta stated, s. 38. 
examination of, a8 to written document or contents, s. 144. 
examination-in-chief, see Ezamination-in-chief-of-witness. 
husband of accused, competent, in criminal proceedings, s. 120. 
interpreter as, #. 127. 
power of Judge to examine, a, 165. 
not a party, title-deeds of, when compellable to produce, s. 130. 
when not compellable to produce, a. 180. 
not excused from answering on ground that answer will criminate, es. 1$2, 


oral evidence of, av to statements by other persons of contents of docu- 
menta, when adinissible, s. 144. 
order of examinations of, s. 138. 
party to civil suit, and husband or wife, competent, se. 120. 
production of document by, a. 162. 
proof of former statement of, te corroborate testimony, 8. 157, 
questions to, by jury or assessora, 6. 166. 
re-oxamination, see Re-aramination of witness. 
refreshing memory by reference to writing, 8. 159. 
when made by witness, s. 159, 
r when made by another person, 
8. 159. 
when witness mdy refer to 
copy, a. 159. 
may be ae upon 
it, s. 161. 
statements by persons who cannot be called, ss. 32, 33. 
to character, cross-examination and re-examination of, s. 140. 
translation of document produced by, s. 162. 
when compellable to auswer question in oe testing veracity, 
c., 8. 147, 
im what case Ceurt to decide, s, 148. 
when he may testify to facts mentioned in document, s. 160 
wife of accused, competent, in criminal proceedings, «. 120. 
Witnesses, os. 118-—134. 
what as competent, es. 118—-183, 
peop baie of, sa. Pega ine 
no diar number n to prove fact, «. 
pol er 5 production gad ecatsloation of, s. 135. 
Writing is a ‘ dooument,’ a. 3. 
il epee of, with admitted or proved writing, s. 73. 
dumb-witness may give evidence by, a. 119. 
whan witness may refresh memory by reference fo, ». 159. 
to refresh witnesses" memory, adverse party-entitled te production of, and 
may cross-examine upon, s. 161, 
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_ THE INDIAN CONTRACT ACT. 


iy 


* NO. IX. OF 1872. 


Recertvep THe G.-G.'s ASSENT ON THE 25TH ApRit 1872. 


Preamble. Wuereas it is expedient to define and 
amend certain parts of the law relating to 
contracts ; 
It is hereby enacted as follows :-— 
PRELIMINARY. 
; 1. This Act may be called“ The Indian 
ee Contract Act, 1872.” 
Extent. It extends to the whole of British India; 
Commencement, and it shall come into force on the first day of 
September 1872.* 
The enactments mentioned in the schedule hereto are repealed to 
eink svasenta:vecsle’: the extent specified in the third column thereof; 


but nothing herein contained shall affect the 
provisions of any Statute, Act,¢ or Regulation not hereby expressly 
repealed, nor any usage or custom of trade, nor any incident of any 
contract, not inconsistent with the provisions of this Act. 


2. In this Act the following words and expressions are used in 
the following senses, unless a contrary intention 
appears from the context :— 
(a.)—When one person signifies to another his willingness to do or 
to abstain from doing anything, with a view to 
obtaining the assent of that other to such act 
or abstinence, he is said to make a proposal :— 
(b.)—When the person to whom the proposal is made signifies his 
« Promise.” assent thereto, the proposal is said to be ac- 
cepted. A proposal, when accepted,{ becomes 
& promise: 
(c.)}—The person making the proposal is called the ‘ promisor,’ and 
* Promisor’ and “pro. the person accepting the proposal is called the 
miece.” ‘ promisee’ : 
(d.}\—When, at the desire of the promisor, the promisee or any 
“Consideration.” other person has done or abstained from doing, 
or does or abstains from doing, or promises to do 
or to abstain from doing, something, such act or abstinence or promise 
is called a consideration for the ee : : P 
" Agreement." (e.)—Every promise and every set of pro- 
mises, forming the consideration for each other, 
is an agreement : 


Interpretation-clause. 


** Proposal,” 


® That it ig not retrospective, see 12 Beng. 472. 
+ See, for instance, Act XVILI. of 1864, a. 12. 
t But ace a, 4, iL.d. 
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(f)—Promises which form the consideration or part of the con- 
e » sideration for each other are ggiled reciprocal 
cia Ted ane 
“ ent.” n agreement not,enforceabie by 
ae _ law v said to be vaid : ad 
Contract.” .  (h)—An agreement enforceable by law is 
a contract : 
(i.)—An agreement which is enforceable by law at the option of 
Voidable contract.” one or more of the parties thereto, bub*not at 
the option of the other or others, is a voidable 
| contract : 
(7.)—A contract which ceases to be en- 
fsieeahle by law becomes veid when it ceases 
to be enforceable, 


“Void contract.” 





Cuapres J.—Or tar ComMMuUNICATION, ACCEPTANCE, AND REvo- 
CATION OF PROPOSALS, 


3. The communication of proposals, the acceptance of proposals, 
Communication, accept- and the revocation of proposals and acceptances 
ence, and revooution ofpro- respectively, are deemed to be made by any act 
posala, or omission of the party proposing, accepting, 
or revoking, by which he intends, to communicate such proposal, ac- 
veptance, or revocation, or which has the effect of communicating it. 


Gswmugicaiion “sen 4 The communication of a proposal is 
complete. complete when it comes to the knowledge of the 
person to whom it is made, 

The commtrication of an acceptance is complete, 

as against the proposer, when it is put in a course of transmission 
to him, so as to be out of the power of the acceptor ; 

aa against the acceptor, when it comes to the knowledge of the 
proposer, 

The communication of a revocation is complete, 

as against the person to who makes it, when itis put into a course of 
transmission to the person to whom it is made, so as to be out of the 
power of the person who makes it; 


asagainst the person to whom it is made, when it comes to his 
knowledge. 
Tituatrations. 


Cp proposes, by letter, to sell a house to B at a certain price. 
communication of the er is complete when B revives the letter. 
(b.) B accepts A's proposal by a letter sent by post, 
communication of the acceptance is complete, 
as against A when the letter is posted : 
as against B when the letter is received by A, 
74 revokes his proposal by telegram. 
revocation is aa agsinet A when the telegram ia despatched, It is 
complete ~ a re B when B Lesa i it. p 
revokes his acceptance, by telegram. B's revocation is complete as against E 
when tho telegram is despatched, and as egainst A when it ieee bias 


5. A proposal may be revoked at any time before the communica- 


Revocation of proposals tion of its acceptance is complete aa agains? 
end acooptances, the proposer, but not afterwarda, 
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_ An atceptance 'may be revoked at any time before the communica- 
tion of the ageeptance is complete as against the acceptor, but not 
afterwards. 

Wh, IUustration. 
A proposes, by a lotter sent by post, to sell his house to B. 
B accepts the proposal by a letter sent by 


A may revoke his proposal at any time before or at the moment when B posta 
hia letter of acceptance, but not afterwards. 


B may revoke his acceptance at any time before or at the moment when the 
letter communicating it reaches A, but not afterwards. 


Revocation how made. 6. A proposal is revoked— 

(1) by the communication of notice of revocation by the proposer 
to the other party ; 

(2) by the lapse of the time prescribed in such proposal for its 
acceptance, or, if no time is so prescribed, by the lapse of a reasonable 
time, without communication of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition precedent to 
acceptance ; or 

(4) by the death or insanity of the proposer, if the fact of his 
death or insanity comes to the knowledge of the acceptor before 
acceptance. ; 

Acceptance must be ab- 7. In order to convert a proposal into a 
solute. promise the acceptauce must— 

(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable manner, unless the 
proposal prescribes the manner in which it is to be accepted. If the 
proposal prescribes a mauner io which it is to be accepted, and the 
acceptance is not made in such manner, the proposer may, within a 
reasonable time after the acceptance is communicated to him, iusist that 
his proposal shall be accepted in the prescribed manner, aud vot other- 
wise ; but, if he fails to do so, he accepts the acceptance, 

8. Performance of the conditions of a propusal, or the acceptance 
- Acceptance by perform. Of any consideration for a reciprocal promise 
ing couditiona or receiving which may be offered with a proposal, is an 
consideration, acceptance of the proposal. 


9. In so far as the proposal or acceptance of any promise is mado 

Promises, express and im- in words, the promise is said to be OX Press. In 

plied. so far as such proposal or acceptance is made 
otherwise than in words, the promise is said to be implied. 





Caaprer Il.—Or Contracts, VufpDABLE CONTRACTS, AND 
Vulp AGREEMENTS, 


10, All agreements are contracts* if they are made by the free 
What agreements are consent of parties competent to contract, for a 
contracts. lawful consideration,+ and with a lawful object, 
and are not hereby expreasly declared to be void. 
i a a 


® Seo a. 2, ol. h. ¢ See a. 25, expl. 2, and s, 102, ~ 
M. 36 
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" Nothing berein contained shall affect any Jaw in force in British 
India, and fot hereby expressly repeated, by which any contract i 
required to be made in writing® or in the presence of witnesses, or any 
law relating to the registration. of doouments, 


11. Every person ia competent to contract who is of the age of 

Who are apace te to majority according to the law to which be is 

eontrace aubject,f and who is of sound mind, and is nos 
disqualified from contracting by any law to which he is subject. 


12. A person is said to be of sound mind for the purpose of 
What is a sound mind fer making a contract if, at the time when he 
the purposes of contracting. makes it, he is capable of understanding it, and 
of forming a rational judgment as to its effect upon his interests. — 
A person who is usually of unsound mind, but occasionally of 
found mind, may make wu cuntract when he is of sound mind. 
A person who is usually of sound mind, but occasionally of ua- 
sound mind, may not muke a contract when he is of unsouud mindt 
| Illustrations. 


4.) A pationt in a lunatic asylum, who is at intervals of sound mind, may con- 
tract during those intervals. 
(4.) A sane man, who is delirions from fever, or who is so drunk that he can- 
not undoratand the terms of « contract, or form a rational judgment as to its effect 
eo his interests, cannot contract whilst such delirium or drunkenness lasts. 
13. Two or more persons are said to consent when they agreé 
“ Consent” dofined. upou the same thing in the same sense, 


14 Consent is said to be free when it is 
aFree consent” defined. not crused by— 


(1) overcion, as defined in section fifteen, or 

(2) undue influence, as defined in section sixteen, or 

(3) fraud, as defined in section seventeen, or 

(4) misrepresentation, as defined in section eighteen, or 

(5) mistake, subject to the provisions of sectious twenty, twenty- 
ene, and. twenty-two, 

Consent is said to be so caused when it would not have been given 
but for the, existence of such coercion, undue influence, fraud, misrepre- 
sentation, or mistake. 


15, “ Qvercion” ia the committing, or threatening to commit, any 

* Operoion” dafined. act forbidden by the Indian Penal Code, or the 

unlawful detaining, or threatening to detaiu, 

any property to the prejudice of any person whatever, wih the inten- 
tion of causing any person to enter into an agreement, 





Baa a ak ea a 
® Bee s. 26, infra, and Act VI. of 1840, s. 2 (acceptances of bills); Act XX. of 1847, 
s. & ( of copyright); Aot XXXI. of 1854, xa. 14, 18 (conveyances of interests 
in immoveable y in cages to which English law ie applicable); 17 and 18 Vio., 
©. 104, 2. 55 (trans of registered ships or abares therein) ; Act X. of 1866, sa. 6, 16, 
ZB, 42 (memorandam of: association, articles of association, transfer of shares, voutracts 
on behajf of company); Act Xi, of 1876, a. 9 (contracts on behalf of Presidency 
Banks); and variona looal Acta, ¢.g., the Oudh Rent Act (XIX. of 1968), as. a 183 
the Madras Reut-Act (VILL, of 1965), 6. 7; and the Municipal Acta, 1V. of 1873, 0.18; XT. 
of 1878, 0.18; AV. of 1878, 0. 13; VIL. of 1874, a. 31; Beogal Act IV. of 1876, a, 5€; 
Madres Act IX. of 1967, 3. 4; and Bombay Aot ILL. of 1873, s. 64. 

¢ Bee Act IX. of 1875. 

3 Bat-ace a. 68, safea. 
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. saplanation.—lt is immaterial whether the Indian Penal Code 


» 


is or is uot iu force in the place where the coercion is employed. 
INustration. 


A, on board an English ship on the high geas, causes B to enter into an agree 
ment by an act amounting to criminal intimidation under the Indian Penal Code. 

A afterwards eues B for breach of contract at Caloutta. 

A has employed coercion, although his act is not an offence hy the law of Eng 
land, and although section 606 of the Indian Penal Code was not in forve at tho time 
when or place where the act was done. 


' *Undane influence” de- 16. “ Undue influence” is said to be em- 
feed. ployed in the following cases :— 
(1.)—When a person in whom cuufidence is reposed by another, ot 
who holds a real or apparent authority over that other, naked use of 
Such confidence or authority for che purpose of obtaining an advantage 
over that other, which, but for such coufidence or authority, he cou d 
not have obtained : 
‘  (2,)——Wheu a person whose mind is enfeebled by old age, illness, or 
tiental or bodily distress, is so treated as to make him consent to tha€, 
to which, but for such treatinent, he would uot have consented, although 
such treatmeut may not atnount to coercion. 


17. “Fraud” means and includes any of the following acts com: 

* Fraud” defined. mitted by a party to a contract,* or with his 

conuivance, or by his agent,+ with intent to 

deceive another party thereto or his agent, or to induce him to enteg 
inte the contract :*— 

(1.)—The suggestion, as a fact, of that which is not trae, by one 
who does not believe it to be true; 

(2.)—The active concealment of a fact by one having knowledge og 
belief of the fact ; 

(3.}—A promise made without any intention of performing it; 

(4.)—Any other act fitted to deceive ; 

(5.)—Any such act or omission as the law specially declares to be 
fraudulent. 

Explanation.—Mere silence as to facte likely to affect the willing. 
ness of a person to enter into a contract,® is not fraud, uoless the cire 
cumstances of the case are such that, regard being had to them, it is 
the duty of the person keeping silence to éspeak,{ or unless his sileucag 
is, in iteelf, equivalent to speech, 

Fr Lilustrations. 


(a.) A sells, by auction, to B, a horse which A knows to be unsound. A sayé 
nothing to B about the hurse's unsoundness. This is not fraud in A. 

(é.) B iw A's daugtter, and hae just come of age. Here, the relation between 
the parties would make it A’s duty to tell B if the horse is unsound. 

(¢) B says to A, “If you do not deny it, I shall assume that the horse is 
sound.” A says nothing. Here A's silence is equivalent to specch. 
- (@) Aand B, being traders, enter upon a contract.° A has private information 
ef a change in prices which would affect B's willingness to proceed with the oon- 
tract.° A is not bound to inform B. | 


‘ 








® agreement.’ + Compare s, 238, #yra, 
™ , $ Seen. 143, tyra, 
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* Misreprosentation” de- 18, ‘Misrepresentation’ means and in- 
fuede cludes— ; 

(1) the positive assertion, in a manner not warranted by the infor- 
mation of the person making it, of that which is not true, though he 
believes it to be true; ; 

(2) any breach of duty which, without an intent to deceive, gains 
an advantage to the person committing it, or any one claiming under 
him, by misleading another to his prejudice, or to the prejudice of any 
one claiming under him ; 

(8) causing, however innocently, a garty to an agreement, to make 
@ mistake as to the substance of the thing which is the subject of the 
agreement. 

-~ 19. When consent to an agreement is caused by coercion, undue 

| Voidability of agreements influence, fraud, or misrepresentation, the agree- 

without free consent. ment is a contract voidable at the option of the 
party whose consent was so caused. : 

. A party to a contract, whose consent was caused by fraud or misre- 
resentation, may, if he thinks fit, iusist that the contract shall be per- 
ormed, and that he shall be put in the position in which he would have 

been if the representations made had been true. 

Exception.—If such consent was caused by misrepresentation or 
by silence, fraudulent withiu the meaning of section seventeen, the 
contract, nevertheless, is not voidable, if the party whose consent was 
so caused had the means of discovering the truth with ordinary dili- 

ence, 

. Ezplanation.—A fraud or misrepresentation which did not cause 

the consent to a contract of the party on whom such fraud was practised, 

or to whom such misrepresentation was made, does not render a contract 
voidable. 
Illustrations. 
(a.) A, intending to deceive B, falsely represents that five hundred maunds of 


indigo ure made annually at A’s factory, and thereby induces B to buy the factory. 
The contract is voidable at the option of B, 

(4.) A, by a misrepresentation, leads B erroneously to believe that five hundred 
maunds of indigo are made aunually at A’s factory. examines the accounts of 
the factory, which ahow that only four hundred maunds of indigo have been made. 
After this B buys the factory. The contract is not voidable on account of A’s mie- 
representation. 

(c.) A fraudulently informs B that A’s estate is free from incumbrance. B 
thereupon buys the estate. The eatate is subject to a mortgage. B may either avoid 
the contract, or may insist on its being carried out and the mortgage-debt redeemed.® 

(d7.) B, having discovered a vein of ore on the estate of A, adopts means to 
conceal, and does conceal, the existence of the ore from A. Through A's ignorzace 
B is Ope to buy the estate at an under-value. The contract is vuidable at the 
option . 

(¢.) A is entitled to succeed to an estate at the death of B; B dies; C, having 
received intelligence of B's death, prevents the intelligence reaching A, and thus 
ora aag A to him his interest in the estate. The sale is voidable at the option 
0. ° 


Agresment void where 20. Where both the parties to an agree- 
both parties are under mis. ment are under a mistake as to a matter of fact 
take ac to matter of fact. cue to the agreement, the agreement is 

void, 


® Read ' paid off” or ‘ discharged,’ 
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_ Euplanation.—An erroneous opinion as to the value of the thin 
which forms the subject-matter of the agreement is nut tu be deem 
& mistake as to a matter of fact. 

Illustrations, 

a.) A to sell to B a apecilic cargo of goods supposed to be on its wa 
from Eagland to Bombay. It turns out that, before the day of the bargain, the shiv 
conveying the cargo had been cast away, and the goods lost. Neither purty wae 
aware of these facta. The agreement is void. 

(6.) A agrees to buy from Ba certain horse. It turns out that the horse was 
dead at the time of the bargain, though nvither party was aware of the fact. The 
agreement ie void. - 

©) A, being entitled to an estate for the life of B, agrees to sell ittoC. B 
waa dead at the time of the agreement, but b~th parties were iguorant of the fact. 
The agreement is vvid. 


21. A contract is not voidable because it was caused by a mistake 
Effect of mistakes as to as to any law in force in British India; but a 
iw. mistake as tu a law not iv force iu British India 

bas the same effect as a mistake of fact, 
aes, Illustrations. 


Aani.B make a contract grounded on the erroneous belief that a particular debt 
is barred by uw Indian Law of Limitation. The contract is not voidable. 

A and B make a cuntract grounded on an erroncous belief as to the law regu- 
lating bills of exchange in France. The contract is voidable. 


Contract caused by mis- 22. A contract is vot voidable merely 
take of one party asto mat- because it was caused by une of the parties to 
ter of fast. it being under a mistake as to a matter of fact. 

What considerations and 23. The consideration or object of an 
Sia aac ner agreement 1s lawful, uuless— 


it is forbidden by law ;® or 
is of such a nature that, if permitted, it would defeat the provi- 
gions of any law; or 

is fraudulent ; or 

involves or implies injury to the person or property of another; or 
the Court regards it as immuoralt or opposed to public policy.j 

In each of these cases, the consideration or ubject of an agreement 
ia said to be unlawful. Every agrcemeut, of which the object or con- 
sideration is unlawful, is void. 

Jilustrations. 

a.) A agrees to sel] his house to B for 10,000 rupees. Here, B’s promise to 

pay the sum of 10,000 rupees is the consideration for A’s promise to sell the house, 
and A’s promise to sell the house is the consideration for B’s promise to pay the 
10,000 rupees. These are lawful considerations. 
‘  (b.) A promises to pay B 1,000 rapecs ut the end of six months, if C, who owes 
that sum to B, faile to pay it. B promises to grnot tine to O accordingly. Here, 
the promise of each party is the consideration for the promise of the other party, 
and they are lawful considerations. 

(c.) A promises, for a certain eam paid to him by B, to make good to B the 
value of his ship if it is wrecked ona certain voyage. Here, A's promise ie the 
consideration for B's payment, and B’s payment is the consideration for A's pro- 
mise ; and those are lawful considerations. 


® Seo infra, sa. 26, 27, 28, 30. + See 9 Bong. App. 37. a 
T Bee 4 Bong. 0. U. J: 8 Beng. App. 36: 11 Beng. 120. 
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(d.) A premises to maintain B's child, and B promieos to pay A 1,000 rupees 
yearly for the purpose. Here, the promise of each party is the consideration for, 
the promise of the other party. They are lawful considerations. 

(e.) A, B, and C enter into an agreement for the division among them of gains’ 
acquired, or to be acquired, by them by fragd. The agreement is void, as its object 

« unlawful. 

( f) A promises to obtain for B an employment in the public service, and B 
mises to puy 1,000 rupees to A. Tho agreement is void, as the consideration 

or it is unlawful. 

ig.) A, being agent fora landed proprietor, agrees for money, without the know- 
ledge of hia principal, to obtain for B a lease of land belonging to his principal. 
The aereowen between A and B is void, as it implies a fraud by concealment by’ 
A on his principul, ' 

(h.) A crviniees B to drop a prosecution which he has instituted against B for 
robbery, and B promises to restore the value of the things taken. The agreement 
is void, as ite object is unluwful. 

(é.) A's estate is suld for arrears of revenue under the provisions of an Act of 
the legislature, by which the defauller is prohibited fromm purchasing the estate. B, 
upon an understanding with A, becomes the purchaser, and agrees to convey the estate 
to A upon receiving from him the price which B has paid. The agreement is void, as 
it renders the transaction, in effect, u purchase by the defaulter, and would 60 defeat 
the object of the law. 

(j.) A, who is B's mukht4r, promises to exercise his influence, as such, with B 
in favour of C, and C promises to pay 1,000 rupees to A. The agreement is void, 
bovaueo it is immoral. 

(k.) A agrees to let her daughter to hire to B for concubinage. The agreement 
iu void, becuuse it is immoral, though the letting may not be punishable under the 
Indian Penal Code, 


Void Agreements. 

24, If any part of a single consideration for one or more objects, 
Agroomeats void, if con OF #BY one or any part of any one of several 
siderations and objecte un- considerations for a single object, is unlawful, 

lawful in part, the agreement is void, 

LUustrations. 

A promises to superintend, on behalf of B, a legal manufactare of indigo, and 
ao illegal traffic in other articles. B promises to pay A a salary of 10,000 rupees a 


ear. The reement is void, the object of A’s promise, and the consideration for 
‘a promise, being in pert unlawful. : 


Agreement without con- 25. Ao agreement made without consider- 
sideration, void, unieas— ation is void, unless— 
(1) it is expressed in writing and registered under the law for thé 
it ls in writingand regiae time being in force for the registration of as- 
surances, and is made on account of natural 
love and affection between parties standitg in a vear relation to each 
other; or unless j 
(2) it is a promise to compensate, wholly or in part, a person who 
oriea promise tocompea- has already voluntarily done something for the 
ante for something done, promisor, or something which the promisur was 
legally compellable to do; or unless, 
(3) it is a promise, made in phipal a sigved by the person i: be 
or ins prowiee to pay a Charged therewith, or by his agent generally of 
bertedt bay Hanitesiom. speeially authorized in that behalf, rs pay whally 
. or In part adebt of which the creditor might 
have enforced payment but for the law for the limitation of suits, ; 
Iu auy of theee cuses, such an agreement is a contract, 
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1 .£pplanation 1.—Nothing in this section shall affect the validity, 
as between the dover and donee, of any gift actually made. 
|, Baplaunation 2—An agreement to which the consent of the pro- 
mainor is freely gives is not void merely because the consideration in in- 
adequate; but the inadeqnacy of the consideration may be taken into 
account by the Court iu determining the question whether the eonsent 
ef the prumisor was freely given. 
TUlustrations. 

(a.) A promises, for no consideration, to give to B Re. 1,000. This ia a void 
agreement. 

(b.) A, for natural love and affection, promises to give his son, B, Rs. 1,000. A 
puts hia promise to B into writing, and registers it. This iv a contract. 

(c.) A finds B's purse, and gives it to him. B promises to give A Rs. 50. This 
i 8 contract. 

(d.) A supports B's infant eon. B promises to pay A’s expenses In so doing. 
This is a contract. 

(e.) A owes B Ru. 1,000, but the debt is barred by the Limitation Act. A signe 
a written promise to pay B Ra. 500 on account of the debt. This is a contraot. 

(f.) A agrees to sell a horse worth Re. 1,000 for Re. 10. A's consent to the 
agreement was freely given. The agreement is a contract, notwithstanding the 
inadequacy of the consideration. 

(g.) A agrees to scl] a horse worth Ra, 1,000 for Ra. 10. A denies that his con- 
sent to the agrcument wae freely given. The inadequacy of the censideration is a 
fact which the Court should take ito account in considering whether or not A's con- 
sent was freely given. ; 

Agreement in restraint of 26. Every agreement in restraint of tho 
marriage void, Be oeee of any person, other than a minor,® is 
void. 
27. Every agreement by which any one ia restrained from exer- 
Agrooment in reatraint of cisiugt a lawful profession, trade, or business 
trade, void. of any kind, is to that extent void. 
Exception 1.—One who sella the good-will of a business may agree 
Saving of agreement not With the buyer to refrain from carrying on a 
to carry on business of miinilar business, within specified local limits, so 
WOR Roe wats eold 3 long as the buyer, or any person deriving title 
tv the good-will from him, carries on a like business therein, provided 
that such limits appear to the Cuurt reasonable, regard being had to the 
nature of the business. 
Exception 2,—Partners may, pon or in anticipation of a dissolu- 
of agreement between tion of the partnership, agree that some or all 
partners pricrtodissolation; of them will not carry on a business similar to 
that of the partnership within such local limits as are referred to in the 
luat preceding exception, 
Exception 3.—Partners may agree that some one or all of them will 
or daring continuance of not carry on any business other than that of 
partnership. the partnership during the continuance of the 
partnership. 
28. Every agreement, by which any party thereto is restricted 
Agreewents in reatraint absolutely from sohing hia rights under or 
ef legal proceedings, void. in respect of any contract, by the usual legal 
an ee ee 


.  & Daring his or her minority, as to which see Act IX. of 1875. 
+ Phees words “do uct mean an absolute restriction, and are intended to apply tos 
Seog. Pete. & restriction limited to some particular place.” Per Conch, 0.1, 14 
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lings in the ordinary tribunals, or which limits the time within 
which he may thus enforce his rights, is void to that extent. 

Exception 1.—This section shall not render illegal a contract, by - 
Saving of contract tore. Which two or more persons agree that any 
fer to arbitration dispute dispute which may arise between them in re- 
that may arise. spect of any subject or class of subjects shall 
be referred to arbitration, and that only the amount awarded in such 

arbitration shall be recoverable in respect of the dispute s0 referred.® 


+ 
Exception 2—Nor shall this section render illegal any contract 
Baving of contract to re. in writing, by which two or more persons agree 
fer queationa that have al- to refer to arbitration any question between 
roady arisen, them which has already arisen, or affect any 
provision of any Jaw in force forthe time being as to references to 
arbitration. 


Agreements void, for un- 29. Agreements, the meaning of which is 
certainty. not certain, or capable of being made certain, 
are void. 
Tlustrations. 


(a.) A agrees to sel} to B ‘a hundred tons of oil.’ There is nothing whatever to 
show whnt kind of oi] was intended. The agreement is void for uncertainty. 

(6.) A agrees to sell to B one hundred tons of oil of a specified description known 
as an articls of commerce, There is no uncertainty here to make the agreement void. 

(c.) A, who is a dealer in cocoanut-oil only, agrees to sell to B ‘ one hundred tons 
of oil.” The nature of A's trade affords an indication of the meaning of the words, 
and A has entered into a contract for the sale of one huudred tons of cocoanut-oil. 

(d.) A agrees to sell to B ‘all the grain in my granary at Ramnagar.’ There is 
no uncertainty here to make the agreement void. 

(¢.) A agrees to sell to B ‘one thousand maunds of rice at a price to he fixed by 
©." As the price is capable of being made certain, there is no uncertainty here to 
make the agreement void. 

(f.) A agrees to sell to B ‘my white horse for rnpeca five hundred or rupees 
one thousand.’ There is nothing to show which of the two prices was to be given. 
The agreemont is void. 


$0. Agreemeuta by way of wager are void, and no suit shall be 
Agreementa by way of brought for recovering anything alleged to be 
wager, void. Won on avy wager, or entrusted to any person 


to abide the result of any game or other uncertain event on which any 
wager is made, 


This section shall not be deemed to render unlawful a subscription 
Bxceytion iv favonr of oer. of contribution, or agreement to subscribe or 
taiu prises for horee-racing. contribute, made or entered into for or toward 
any plate, prize, or sum of money, of the value or amount of five hun- 
dred rupees or upwards to be awarded to the winner or winners of any 
horse-race, 
Nothing in this section shall be deemed to legalize any trane- 
Reotion 906A of the In. action connectetl with horse-racing, to which 
dian Penal Code not af- the provisions of section 294A of the Indiana 
fected. Penal Code apply. 





* Koegler v. Cortaya Oil Company, 1. L. B. 1 Cala. 42, 
¢ Repealed by the Spesitic Relief Act (I. of 1877). 


Box TX.) CONTRACT. 286 


Caarren YI.—Or Conrmcent Contracts. : 


$1. A ‘contingent contract’ is a contract to do or not to do some- 

“Contingent contract” thing, if some event, collateral to such contract, 
doea or dues not happen. 

Illustration. 

A contracts to pay B Re. 10,000 if B's houee is burnt. This is a contingent 


82. Contingent contracts to do or not to do anything if an 
Euforoement of contracts uncertain future event happena cannot be 
contingent on aneventhsp- enforced by law unless and until that event has 


: happened, : 
If the event becomes impoasible, such contracts become void, 
Lilustrationa. 


(a.) A makes a contract with B to buy B’s horse if A survives C. This contract 
cannot be enforced by law unless and until C dics in A's lifetime. 

(b.) A makes a contract with B to scll a hore to B at 2 specified price, if O, to 
whorn the horse has been offered, refuses to buy him. The contract cannot be enforced 
by law unless and until C refuses to buy the horse. 

(c.) A contracts to pay B a sum of money when B marries C, C dies without 
being married to B. The contract becomes void. 

$8. Contingent contracts to do or not to do anything, if an une 

Enforcement of contracts certain future event does not happen, can ‘be 

contingent on an event not enforced when the happening of that event 
happening. becomes impossible, and not before. 


Iilustration. eee 
A agrees to pay B a sum of money if a certain ship docs not return, The ship 
is sunk. The contract can be enforced when the ship sinks. 
34. If the future event on which a contract is contingent is the 
When event on whichoon. W8Y in which a person will act at an _unspeci- 
tract ig contingent to be fied time, the event shall be considered to 
impossible, if it is become impossible when such person does ‘any- 
Fea are Conduct of @ thing which rendera it impossible that he 
sonaoas should so act within any definite titne, or 
otherwise than under further contingencies. 
Illustration. 
A agrees to pay B a sum of moncy if B marries C. 
C marries D. e marriage of B to C must now be considered impossible, al- 
though it is possible that D may die, and that C may afterwards murry B. 
35. Contingent contracts to do or not to do anything, if a speci- 
When contracta become fied uncertain event happens within a fixed 
void, whioh ms: cotangent time, become Soe if, at the a ee of ar 
happenin spec time fixed, such event has not happened, or if, 
erent withio Axed tine before the time fixed, such event becomes im- 
. possible. 
Contingent contracts to do or not to do anything, if a specified 
When contracts may be Uncertain event does not happen within a fixed 
enféroed, siebey are contin. re = be ee by Peal rare the sd 
Rar = xe expired, and such event bas not 
Eeppesing within Sve inn pened, or, before the time fixed has expired, if 
it becomes certain that such event will not happen, - 
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.) A promises to B a eum of money if « certain ship returns within 9 year. 
pepe muy be solerocd if the ship returns within the year ; and becomes void 


the ship ie burat within the year. 
= (b) promises to pay B seats of money if a certain ship does not return withit 


s year. The contract may be enforced if the ship does not retarn within a year, or 
ie burnt within the year. 
$6. Contingent agreements to do or not to do anything, if an 
Agreements contingenton impossible event happens, are void, whether the 
impossible events, void. impossibility of the event is known er not ‘to 
the parties to the agreement at the time when it is made. 
Illustrations. 


(a.) A agrees to pay B 1,000 rupees if two straight lines should enclose a space. 
The agreement is void. 
(6.) A agrees to pay B 1,000 rupees if B will marry A'sdanghtar.C. C was dead 


2 


at the time of the agreement. The agreement ia void. 


Cuarprern IV.—Or roe PerFORMANCE OF CONTRACTS. 
Contracts which must be performed. 


$7. The parties to a contract must either perform, or offer to per- 
‘Obligation of parties to form, their respective bakeries unless such 
contracts. performance is dispensed with or excused under 
the provisions of this Act, or of any other Jaw. 
Promises bind the representatives of the promisors in case of the 
death of such epic before performance,* unless a contrary intention 
t 


eppears from the centract. 
Itlustrations. 


(a.) A promiees to deliver goods to B on a certain day on payment of Rs, 1,000. 
A dics before that day. A'‘e ropresontatives are bound to deliver the goods to B, end 
B is bound to pay the Rs. 1,000 to A’s representatives, 

(b.) A promises to paint a picture for B by a certain day, at a certain price. A 
phi — the day. The contract cannot be enforced either by .A’s representatives 
or by B. ; 

88. Where a promisor has made an offer of performance to the 

Effect of refusal to accept promisee, and the offer has not been accepted, 
offer of performance. the promisor is not responsible for non-perfor- 
mance, nor does he thereby lose his rights under the contract. 

at such offer must fulfil the following conditious:— 

(1) It mast be unconditional. 

(2.) It must be made at a proper time and place, and under such 
circumstances that the person to whom it is made may have a reason- 
able opportunity of ascertaining that the person by whom it is made 
‘ja able and willing there and then to do the whole of what he is boned 
by his promise to do. 

(3.) If the offer isan offer to deliver anything to the promisee, 
the promisee must have a reasonable opportunity” of seeing the 
thing ne ig the thing which the promisor is bound by ‘his promise 

eliver. 


naan nan aaa enennta een nemeemenmmnmneamnn ee naa nossa 
* This probably meane “to thea extent of the assete received by them spob, 
not duly 1 fee-Madho Dow v, Radke Mol, ® Penjéh Decors, ia 
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An offer to ene of several joint promisees has the same legal con- 
sequences as an offer to all of them. 
Tllustration. 

A contracts to deliver to B at his warehouse, on the let March 1873, 100 balen 
of cotton of a particular quality. In order to make an offer of performanoo with the 
éffect stated in this section, A must bring the cotton to B’s warehouse, on the ap- 
pointed day, under sueh circumstances that B may have a reasonable opportunity of 
se tiet ying meelf that the thing offered is cotton of the quality contracted for, and 
that there are 100 bales. 

$9. When a party to a contract has refused to perform, or disabled 
Effect of refasal of party himself from performing, bis promise in its 
te perform promise wholly. entirety, the promisee may put an end to the 
contract,* unless he has signified, by words or conduot, his acquiescence 
in its continuance. 
Tiluatrationa. 


(a.) A, a singer, enters into a contract with B, the manager of a theatre, to sing 
at his theatre two nights in every week during the next two months, and B engajres 
to pay her 100 rupees for exch night's pertormince. On the sixth night A wilfully 
absents herself froin the thoatre. B is at liberty to put an end to the contract. 

(3.) A, a singer, enters into a contract with B, the manager of a theatre, to sing 
at his theatre two nights in every week during the next two months, and B engages 
to pay hor at the rate of 100 rupees for each night. On the sixth night A wilfally 
absents herself. With the assent of B, A sings on the Seventh night. B hae 
signified his acquiescence in the continuance of the contract, and cannot now put an 
en to it, but is entitled to compensation for the damage sustained by him through 
A’s failure to sing on the sixth night. 


By whom contracts must be performed. 


40. If it appears from the nature of the case that it was the 
Person by whom promise intention of the parties to any contract that 
is to be performed. any promise contained in it should be jee 
formed by the promisor himself, such promise must be performed by 
the promisor, In other cases, the promisor or his representatives may 
employ a competent person to perform it, 
Iilustrations. 
(a.) A promises to pay B a eum of money. A may perform this promise, either 
by porsonally paying the money to B, or by cansing it to be paid to B hy another ; 
and, if A dies before the time appointed for payment, his representatives must per- 


form the promise, or employ some proper person to do so. 
(b.) A promises to paint a picture for B. A must perform thia promise par- 


sonally. : 
41, When a promisee accepts performance of the promise from a 


Effect of accepting per- third person, he cannot afterwards enforce it 
formatice from third person. against the promisor. 
42, When two or more persons’ have made a joint promise, then 
Devolution of joint lis. (unless a contrary intention appears by the con- 
hilitios. tract), all such persons, during their joint lives, 
and, after the death of any of them, his representative jointly with the 
aurvivor or survivors, and, after the death of the last survivor, the re- 
presentatives of al] jointly, must fulfil the promise, _ — 
43. When two or more persons make a joint promise, the promises 
Any one ofjoint promisors May, in the absence of express agreement to 
may be compelled to per- the contrary, compel any one of sucht joint 
= promisors to perform the whole of the promine. 


® And seo s, 75, infra. ¢ The meaning probably is ‘any one or more of sagh,’ 


wus 
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Each of two or more joint promisors may compel every other joint 
Fach promisor may com- promise to contribute equally with himecle to 
pel contribution. the performance of the promise, unless a con- 
trary inteution appears from the contract, _ 
If any one of two or more joint promisors makes default in auch 
Sharing of laws by default contribution, the remaiuing joint promisors 
in contribution. must bear the loss arising from such default in 
equal shares, | 
Explanation.—Nothing in this section shall prevent a surety from 
recovering, from bis principal, payments made by the surety on behalf of 
the principal, or entitle the principal to recover anything from the surety 
ov account of payments made by the principal, 


Illustrations. 


@) B, and C, Lge A promiee to pay D 3,000 rupees. D may compel either 
A or B or C to him 3,000 rupees. ; 

(6.) A, B, and C, jointly promise to pay D the sum of 3,000 rupees. C is com- 

led to pay-thegvhole, A is insolvent, but his assets are sufficient to pay one-half of 

Bis debts. Cis entitled to receive 500 rupees from A's estate, and 1,250 rapees from B. 

(c.) A, B, and C, are under a joint promise to pay D 3,000 rupees, Cis unable 

to pay anything, end A is compelled to pay the whole. A is entitled to receive 1,500 


rupecs from B, ; 
000 rupees, A and B being . 


® 
(d.) A, B, and C, are under a joint promise to pay D3 
only auroties for ©. 'C fails to pay. A and B are compelled to pay the whole sum. 


They are entitled to recover it from C. 


44. Where two or more persons have made a joint promise, a re- 
Effect of release of one lease of one of such joint promisors by the 
joint promisor. promisee does not discharge the other joint 
promisor or joint promisors; neither does it free the joint promisor so 
released from responsibility to the other joint promisor or joint pro- 
misors.® 
45. When a person has made a promise to two or more persons 
jointly, then, unless a contrary intention appears 
from the contract, the right to claim perform- 
ance rests, as between him aud them, with them during their joint lives, 
aud, after the death of any of them, with the representative of such 
deceased person jointly with the survivor or survivors, and, after the 
death of the last survivor, with the representatives of all jointly. 


Devolation of joint rights. 


Lllustration. 


A, in consideration of 5,000 rupees lent to him by B and C, promises B and O 
jointly to repay them that sum with interest on a day 5 sapere 'B diea. Tha right 

claim performance rests with B's representative jointly with C during C’s life, and, 
after the death of ©, with the representatives of B and C jointly. 


Time and Place for Performance. 


' f 46. Where, by the contract, a promisor is 
Were pala ne ppeit ed to peiform his promise without application by. 
tion ia to be made, and no =the promises, and no time for performance is 
time ie mpecified. apecified, the e ment must be performed 

within a reasonable time, | 





® Seo s. 136, wira. 


Explanation.—The question, ‘ What is a reasonable time ?’ is, in 
each FE ticular case, a question of fact. 

7. When a promise is to be performed on a certain day, and the 

Tinie and place for per. Promisor has undertaken to perform it without 

formance of promise on cer. application by the promisee, the promisor may 

eng gs Areas application perform it at any time during the usual hours 

to be made, of business on such day aud at the place at 
which the promise ought to be performed, 


DLllustration. 


A promises to deliver goods at B's warehouse on the Ist January. On that day 
A brings the goods to B’s warehouse, but after the usual hour for closing it, and 
they are not received. <A has not performed his promise. 


48. When a promise is to be performed on a certain day, and the 
Application for perform. Prorvisor has not undertaken to perform it with- 
ance on certain day tobe out application by the promisee, it is the duty 
at proper time and place. of the promisee to apply for performance at a 
proper place and within the usual hours of business. 
Explanation.—The question, ‘ What is a proper time and place ? 
is, in each particular case, a question of fact. 
49. When a promise is to be performed without application by 
Place for performance of the promisee, and no placo is fixed for the per- 
promise, where no applicae formance of it, it is the duty of the promisor 
tion to be made and noplace ty apply to the promisee to appoint a reason- 
Baed tor perturmance: able place for the perfurmauce of the promise, 
and to perform it at such place. 
Illustration. 
A undertakes to deliver a thousand maunds of jute to B on a fixed day. A 


must apply to B to appoint a reasvuable place for the purpose of receiving it, and 
must deliver it to him at such place. 


Pavlarwandein manner or 50. The performance of any promise may 
at time prescribed or sanc- be made in any manner or at any time which 
tioned by promisee. the promisee prescribes or sanctions. 

Lilustrations. 


(a.) B owes A 2,000 rupees. A desires B to pay the nmount to A'‘s account 
with C, a banker. B, who also banka with C, orders the amouat to be transferred 
from his account to A's credit, and this is done by C. Afterwards, and before A 
knows of the transfer, C fails. There has been a good prmest by B. 

(8.) A and B ere mutually indebted. A and B settle an account by setting off 
one item against another, and B pays A the balance found to be due from him upon 
such settlement. This amounts to a payment by A and B, respectively, of the 
sums which they owed to each other. 

({c.) A owes B 2,000 rupees. B accepts some of A’s goods in reduction of the 
debt. The delivery of the goods operates as a part-payment. 

d.) A desires B, who owes him Rs. 100, to send him a note for Rs. 100 by 
post. The debt is discharged as soon as B puts into the post s letter vontaining the 
note duly addressed to A. 


Performance of Reciprocal Promises. 

Sisiaisee 51. When a contract consists of recipro- 
perform, pets esr asl cal promises to be simultaneously performed, 
promises ready sadwilling no promigor need perfurm bis promise unless 
to perform, the promisee is ready and willing to perfurm 

his reciprocal promise. ~ 


CowTAacr, . feta 


(a.) A and B contract that A shall deliver goods te B to be paid for by BD éa 


livery. 
need not deliver the goods, unless B is ready and willing to pay for the 


” telivery. 
wots ‘aeed bet aay for the goods, unless A is ready and willing to deliver them oti 
‘wyment. 

igo A and B contract that A shall deliver goods to B at a price to be paid by 
instalments, the first instalment to be paid on delivery. | 
A need not deliver, unless B is ready and willing to pay the first instalment off 


*elivery. zach . 

B need not pay the first instalment, unless A is ready and willing to deliver the 
‘gods on payment of the first instalment. 

62. Where the order io which reciprocal promises are to be per- 

Order of performance of fornied is expressly fixed by the contract, they 

reciprocal promises, shall be performed in that order; and where 
Ae order is not expressly fixed by the contract, they shall be performed 
‘n that order which the nature of the transaction requires. 


Illustrations, 


(a.) A and B contract that A shall build a house for B at a fixed price. A's 
yomise to build the house must be performed before B’s promise to pay for it. 

(o.) A and B contract that A shall make over his isola ede to B at a fixed 
orice, and B promises to give security for the payment of the money. A's promise 
aved not be performed until the security ie given, for the nature of the transaction 
*equires that A should have security before he delivers up his stock. 

53. When a contract contains reciprocal promises, and one party 
Linbility of party pre. to the contract prevents the other from per- 
venting avent un which oon- forming his promise, the contract becomes 
truct in to take effect. vuidable at the option of the party so prevent- 
ed ; and he ia entitled to compensation® from the other party for any 
loss which he may sustain in consequence of the non-performaace of 
the contract. 


Illustration, 


A and B contract that B shall execute certain work for A for a thousand 8, 
B is ready and willing to exeente the work accordingly, but A prevents him froin 
doing so. The contract is voidable at the option of B ; and, if he elects to rescind 
‘t, he is entitled to recover from A compensation for any loss which he baa incurred 
jy its a te 
hen a contract consists of reciprocal promises, auch that one 
Effect of default ae to Of them cannot be performed, or that its per- 
that promise which should formance cannot be claimed till the other has 
be first performed, in con. been performed, and the promisor of the pro- 
pair yleccedetiag of recipro- mise last mentioned fails to perform it, such 
; promisor cannot claim the performance of the 
reciprocal promise, and must make compensation to the other party to 
the contract for any loss which such other party may sustain by the 
non-performance of the contract. : 


Lilustrations. 
(a.) A hires B's ship to take in and convey, from Calcutta to the Mauritius, a 


eargo to be provided by A, B receiving a certain freight for ite conveyance. A 

does not precids any cargo for the ship. A cannot sista the performance of B's 
romise, and must make compensation to B for the lose which B sustains by the 

hon-performanoe of the con ee 


* == 
es ee ree eee 





© Bee 5, 73, infra, 
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(6.) A contracts with B to execute certain builders’ work for a fixed price, B 
eupplying the suaffoldiug and timber necessary for the work. B refuses to furnish 
an dary or timber, and the work cannot be executed, A need not execute 
the work, and 8 is bound to make compensation to A for any loss caused to hitn by 
the non-performance of the contract. ‘ : 

(e.) A contracts with B to deliver to him, at a specified price, certain merchandiae 
on board « ship which cannot arrive for a month, and B engagen to pay for the mer- 
chandise within a week from the date of the contract. B does not pay within the 
week. <A’s promise to deliver need not he performed, and B must make compen- 
wation. 

(d.) A promises B to sell him one hundred bales of merchandise, to be delivered 
next day, and B promises A to pay for them within a month. A does not deliver 
according to his promise. B's promise to pay need not be performed, and A must 
make compensation. 


S55, When a party to a contract promises to da a certain thing at 
Bkect of failare to per. OF before a specified time, or certain things at 
form at fixed time, on oon. or before specified times, and fails to do any 
¢ract in which time ig es- such thing at or befure the specified time, the 
eenitiet: contract, or so much of it as has not been per 
formed, becomes voidable, at the option of the promisee, if the inten- 
tion of the parties was that time should be of the essence of the contract, 


Tf it was not the intention of the parties that time should be of 
Effect of such failure the essence of the contract, the contract does 
ghon time is nat essential. not become voidable by the failure to do auch 
thing at or before the specitied time; but the promisee is entitled te 
compensation from the promisor fur any loss occasioned to him by such 
?. 
sac in case of a contract, voidable on accouut of the promisor’s failure 
Effect of acceptance of to perform his promise at the timo agreed, the 
performance at time other promisee accepts performance of such promise 
han that agveed upon. at any time other than that agreed, the pro- 
misee cannot claim compensation for any loss occasioned by the non-per- 
formance of the promise at the time agreed, unless at the time of such 
acceptance he gives notice tu the promisor of his 1atention to do so,* 


Agreement to do impossi- 56. An agreement to do an act impossible 
act. in itself is void. 

A contract to do an act which, after the contract is made, becomes 

Contract to do act after. imposaible,t or, by reason of some event which 

‘wards becoming impossible the promisor could not prevent, unlawful, 

oe anil. becomes void when the act becomes impossible 

or unlawful? 

Where .one person has promised to do something which he knew 

Com tion for loss OF, With reasonable diligence, might have 

euvecgh nea. pertormnccs of known, and which the pronmisce did not know. 

act known tobe impossible tg be impossible or unlawful, such promisor 

iaaliaaeitaieha. must make compensation to such promisee for 

any loss which such promisce sustains through the non-performance of 
the promise. 


° ¥ 





© Compare ss. 68 and 63, infra. 
4 Otherwise than by the default of the contractor, 
' J Bat see a. 05, infra. - 
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) A agrees with B to discover treasure by magic. The agreement is void. ° 
e A ani B contract to marry each es Before the time fixed for the mar- 
dage, A goes mad. The contract becomes voi : ; - 
Oi) a contracts to marry B, being already married to C, and being forbidden 
he Jaw to which he is subject to practise polygamy. A must make compensation to 
3 for the loss caused to her by the non-performance of his promise. 
(d.) A contracts to take in cargo for Bata foreign port. A’s Government after- 
ards declares war against the country in which the port is situated. The contract 
comes Void when war is declared. ; ; ; 
(¢.) A contracts to act at a theatre for six months in consideration of a sum 
wid in advance by B. On several occasions A ie too ill to act. The contract to act 
ya those occasions becomes void. 


567. Where persons reciprocally promise, firstly to do certain things 
which are legal, and, secondly, under specified 


Pepe, Oe at circumstances, to do certain other things which 
shings illegal. are illegal, the first set of promises is a contract ; 
yut the second is a void agreement. 

Illustration. 


A and B agree that A shall sell B a house for 10,000 rupees, but that, if B uses 
tase gambling houee, be shall pay A 50,000 rupecs for it. 

The first set of reciprocal promises, namely, to sell the house, and to pay 10,000 
tapees for it, is a contract. 

The second set is for an unlawful object, namely, that B may use the house as 
.. gambling house, and is-a void agreement. 


88. In the case of an alternative promise, one branch of which is 
Alternative promise, one legal and the other illegal, the legal branch 
brauch being illegal. aloue can be enforced. 
Illustration. 


A and B agree that A shall pay B 1,000 rupees, for which B shall afterwards 
leliver to A oither rice or amuggled opinm. 
This is a valid contract to deliver rice, and a void agreement as to the opium. 


Appropriation of Payments. 
59. Where a debtor, owing several distinct debts to one person 


Application of payment Makes a payment to him, either with express 
where debt to bedischarged latimation, or under circumstances implying 


m indicated, that the payment is to be applied to the dis- 
tee of some particular debt, the payment, if accepted, must be.ap- 
‘plied accordiugly. 

dliustrations. 


(a.) A owes B, among other debts, 1,000 rupees upon a promissory note, whi 
falle due on the lat June. He owes B no other Febt Be Ghat Aleman On Palen 


Jane A pays to B 1,000 rupees. The payment is to b : 4 
promianary note. pe a 8 to bo applied to the discharge of 


6.) A owes B, among other debts, the snm of 567 rapees. B wri A, 
and demands payment of this sum. A sends to B 567 rupees. P This payne i rn 
we applied to the discharge of the debt of which B had deuranded payment. . 


60, Where the debtor has omitted to intimate, and there are po 
Application of payment other circumstances indicating to which debt 
where debt to be discharged the payment is to be applied, the creditor may 
ia not indicated. apply it at his discretion to any lawful debt 


Bie Be} wren’: wnlite v2 re 3 


aetually due acd payable to him from the debtor, whether ite rero 
dase aoa Sarees Se the law in force for the time hejng aa to the limt- 
tation of mnita. eo 
€1. Where neither party makes any appropriation, the payment 
: Apjilication of payment Shall be applied in diacharge of the debta* ia 
where neither party appro- order of time, whether they are or are not bar- 
priates. red by the law in force for the time being as to 
the limitation of suits. If the debts are of equal standing, the payments 
shall be applied in discharge of each proportronably, 
' Contracts which need not be performed. 


. {Blech of novation, res- 62. If the parties to a contract agree te 

eission, and elteration of substitute a new contract for it, or to rescind 

contract, or alter it, the original contract need vot be 
performed. 


; Illustrations. 

{-) A owes money to B ander a contract. Itisagrocd between A, FB, and C 
that B shall thenceforth accept C as hie debtor instead of A. The old debt of A to B 
is at an end, and a new debt from C to B haa been contracted. 

(6.) A owes B 10,000 rupees. A enters into an arrangement with B, and gives B 
a mortgage of his (A's) cstate for 5,000 rupees in phlice of the debt of 10,000 rupees. 
This is @ new contract, and extinguishes the old. 
fc.) A owes B 1,000 rupees under a contract. B owes C ),000 rupees, B orders 
A to credit C with 1,000 rupees in his books, but C does not asxent to the arrange- 
ment. 8B still owes C 1,000 rupees and no new contract has been entored into. 


68. Every promisee may dispense with or remit, wholly or in part, 

- ‘Promisag may diepense the seifiemante of the promise made to him, 

with or remit performance or may extend the time for such performance,f 

of promise. or may accept, instead of it, any satisfaction 
which he thinks fit. 


Illustrations. 
fa.) A promises to paint a picture for B. B afterwards fo-bids him to do so. 
A is no longer bound to perform the promise. 
(6.) A owes B 5,000 rupees. A pays to B, and B accepts, in satisfaction of the 
whole debt, 2,000 rupees paid at the time and place at which the 5,000 rupees 
were payable. The whole debt is diacharged. 

(c.) A owes B 5,000 rupees. C pays to B 1,000 rupees, and C accepts them, ir 
satisfaction of his claim on A. This payment is a discharge of the whale claim.t 

(d.) A owes B, under a contract, a dum of money, the amount of which has not 
Apoon ascertained. A, without ascertaining the amount, gives to B, and B, in satis- 
faction thereof, accepts the sum of 2,000 rupees. This ts a discharge of the whole 
debt, whatever may be its amount. 

(e.) A owes B 2,000 rupees, and is alao indebted to other creditors. A makes an 
arrangement with his oreditors, including B, to pry them a compensation} of eigh, 
gangs in the rupee upon their respective demands. Payment to B of 1,000 rupees is 
s discharge of B'a demand. 


64. When a person at whose option a contract is voidable rescinds 
' Gohseqiencves of rescis- it, the other party thereto need not perform 
gion of voidable contract. any promise therein contained in which he is 
‘promisor. The party rescinding a voidable contract shall, if be hav_ 
Tereived any beneht thereunder from another party to sich conttact, 
Senin s auch benefit, 20 far as may bé, to the person from whom it was 
‘tecsived |] 





ad Probably the lnwfai debts referred to in s. 60. Bee s. 41, mepra, rt : 
 But.s0oe a. 136, infra. E Bic. Rona “ Componition, 
P| Rive a. 76, infrm. sae 


“¢ . CONTRACT. ' $187", 


65, When an agreement is discovered to be void, or when a contract 
Obligation of person who becomes void, any person who has received any 
as received advantage advantage under such agreement er contract 
tader void agreement, or ig hound to restore it, or to make compensation 
ontract that becomes void. fF. i+ +5 the person from whom he received .it, 


TUustrations. ; 

a) A B 1,000 rupees, in consideration of B's promising to marry ©, A's 
deaetier Oy dead’ at the time of the promise. The agreement is void, but B 
“aust repay A the 1,000 rupees. J ; 

.) A contracts with B to deliver to him 250 maunds of rice before the first of 
“ay. A delivers 180 maunds only before that day, and none after. B retains the 180 
maunds after the first of May. He is bound to pay A for them. : 

(c.) A, a singer, contracts with B, the manager of a theatre, to sing at his 
heatre for two nights in every during week the next two months, and B apy to 
say ber a hundred rapeee for each night’s performance. On the sixth night, A wil 
nally absenta herself from the theatre, and B, in consequence, rescinds the contract. 
3 must pay A for the five nights on which she had sung. 

(d.) A contracts to sing for B at a concert for 1,000 rupees, which are srg in 
‘dvance, A is too ill to sing. A is not bound to make compensation to B for the 
oss of the protits which B would have made if A had been able to sing, but must 
‘efund to B the 1,000 rupees paid in advance. 

66, The rescission of a voidable contract may be communicated 
Mode of communicating or or revoked in the same manner, and subject to 
‘wroking rescission of void- the same rules, as apply to the communication 
Bee emsenet: or revocation of a proposal,* 

Effect of neglect of pro- 67. If any promisee neglects or refuses to 
miseo to afford promisor afford the promisor reasonable facilities for the 
wasonable facilities for per- performance of his promise, the promisor is 

excused by such neglect or refusal as to any 
non-performance caused thereby. 
Illustration. 

A contracts with B to repair B’s house. 

hi neglects or refuses to point out to A the places in which his house requires 
‘epair. 

A is excused for the non-performance of the contract, if it is caused by such 

eglect or refusal. 





Caarrer V.—OF CERTAIN RELATIONS RESEMBLING THOSE 
CREATED BY CONTRACT. 
68. If a person, incapable of entering into a contract, or any one 
Claim for necessaries sup- Whom he is legally bound to support, is supplied 


Hed to incapable of by another person with necessaries suited to 
sare ng, or op his a condition in life, the are who has furnished 
site such supplies is entitled to be reimbursed from 


the property of such incapable person. 


Illustrations. 
—. faa supplies B, a lunatic, with necessaries suitable to his condition in Hfe. 
is entitled to be reimbursed from B's pro 


(d.) A supplies the wife and children of B, a lunatic, with necessaries suitable 
© their condition in life. A is entitled to be reimbursed from B's property. 
money dus by ano. payment of rages Right another is bound hy 
iner, fa payment of whick ao © pay es therefore pays it, is, an- 
en titled to be reimbursed by the other.. 


® Boo ms, 5 and 6. supra, 


ice 1X] | OOnTHAOT: eon 
ae ‘ Tilustrati. ‘ 


f roy : ee ve 
:  belds tend in Bengnl, on a leese granted the samindir. The revence 
yomnble by A to the Government being in arrear, ne lata is advertised for sale by the 
vernment. Under the revenue-law, the consequence of such sale will be the snaul- 


ment of B's lease. 3B, to prevent the sale and the uent annulment of his 
ag oe ee sum due from A. is’ bound to make. cod 


70, Where a person lawfully does anything for another person, or 
Obligation of person en. delivers anything to him, not intending to do 
Joying of non-grataui- 80 aoe: and such other person enjoys 
tous act. the benefit thereof, the latter is bound to taaka 


compensation to the former in respect of, or to restore, the thing so 
done or delivered. . 
Illustrations, 


(a.) A,a tradesman, leaves goods at B’s house b istake. 
as hisown. He is bound to pa wt for them. ee by mistake. B treats the goods 


(b.) A saves B's property from fire. A is not entitled to tion from 
if the circumstances show that he intended to act gratuitously, me 
71. A person who finds poods belonging to another, and takes them 
Responsibility of finder into his custody, is subject to the same respon- 
of goods. sibility as a bailee.* 
Liability of person to 


whom money is paid or  ,, 22 4 person to whom money has beer 
thing delivered by mistake paid or any thing delivered by mistake or under 
or under coercion. coercion+ must repay or return it, 

Tlustrations. 


(a.) A and B jointly owe 100 rupees to O. A alone pays the amount to C, anc 
$, not knowing this fact, pays 100 rupees over again toC. C is bound to repay the 
amount to B. 

(b.) A railway company refuses to ‘deliver up certain froode to the consignee 
except upon the payment of an illegal charge for carriage. The consignee pays the 
sum charged in order to obtain the goods. He is entitled to recover so much of thi 
charge as was illegally excessive. 


Cuarren VI.—Or THe CONSEQUENCES OF BreacH OF CONTRACT. 


73. When acontract has been broken, the party who suffers b;, 
Compensation for lossor 8uch breach is entitled to receive, from th 
damage caused by breachof party who hes broken the contract, compensa- 
contract. tion for any loss or damage caused to him 
thereby, which naturally arose in the usual course of things from sach 
breach, or which the parties knew, when they made the contract, to be 
likely to result from the breach of it. a 
Sach compensation is not to be given for any remote and indirec 
loss or damage sustained by reason of the breach. 
When an obligation resembling those created by contyact has bee’ 
for faijure incurred, and has not been charged, any per- 
to diocharge obligation re- gon injured by the failure to discharge it, is en. 
wembling created by titled to receive the same compensation from 
vegas: the party in default, sa if such person had con: 
tracted to discharge it, and had broken his contract. < #4 


7 + Boos. 15, supra - 














re eipemsan 


© See as, 151 aad 152, infra. 





” 


pay CONTRACT, ,. ere 


Keplanation.—In estimating the loss or. damage arising from a 
weach of contract, the means which existed'of rémedying the istvon- 
rgnieuce caused by the non-performance of the contract must be taken 


‘alo account. 
" Slhustrations. 


(a.) A contracts to sell and deliver 50 maunds of sre ae to B at a vertain pried 
wo be paid on delivery. A breaks his promise, 5 is ents to reseive Efom A, by 
ray of compensation, the sum, if any, by which the em puldee price falls short of the 
rice for which B might have obtained 50 maunds of galtpetre of like quality at the 
ime when the saltpetre ought to have been delivered. . 

(b.) A hires B's ship to go to Bombay, and there take on board, on the first of 
anuary, a cargo, which A is to provide, and to bring it ta Calontta, the freight to ‘be 
‘aid when earned. B's ship dues not go to Bombay, but A has opportunities of pray 
uring snitable conveyance for the cargo upon terms as advantageous as those on 
which he bad chartered the ship. A avails himself of those opportunities, but is put 
d troubla and expense in doing so. A ia entitled to receivé compensation from B in 
espect of such trouble and expense. ; . 

(c.) A contracts to buy of B, at a atated price, 60 maunds of rice, no time being 

xed for delivery. A afterwards informs B that he will not accept the rice if tenders 

dtobiw. 8 is entitled to receive from A, by way of compensation, the amount, if 
‘ny, by which the contract price exceeds that which B can obtain for the rice at the 
Ame when A informe B that he will not accept it. . 

(d.) A contracts to buy B's ship for 60,000 rupees, but breaks his promise. A 
must pay to B, by way of compensation, the excess, if any, af the contract price over 
he price which B can obtain for the ship at the time of the breach of promise. 

(¢.) A, the owner of « boat, contracts with B to take a cargo of jute to Mirzapur, 
‘or anle at that place, starting on a specified day. The boat, owing to some avoid 

ble canae, does not start at the time appointed, whereby the arrival of the cargo a’ 
Mirzapur is delayed beyond the time when it would have arrived if the boat had sailed 
woording to the contract. After that date, and before the arrival of the cargo, the 
“wiee of jute falle. The measure of the cumpenastion payable to B by A ig the differ- 
moe between the price which B could bave ebtained for the cargo at Mirzapur at the 
iime when it would have arrived if furwarded in due course, and its market price at 
ihe time when it actually arrived. 

(f.) A contracts to repair B's house in a certain manner, and raceives payment in 
dvanow. A repairs the house, but not according to contract. B is entitled to recover 
Jroin A the ovst of making the repairs conform to the contract. 

(g.) A eontracts to let his ship to B for a year, from the first of January, for a 
rortain price. . Freighta rise, and, on the first of January, the hire obtainable for the 
hip 16 bigher than the contract price. A breaks his promise, He must pay to B, by 
ay of compensation, a som equa) to the differance between the contract price and the 
itive for which f could hive a similar ship fora year on and from the first of January. 

_ Oh) A contracts toa supply B with a certain quantity of iron at a fixed price, 
ming mhigher price than that for which A could procure and deliver the iron. B 
Jtongfully refuses to receive the iron. Brust pay to A, by way of compensation 
he difference between the contract price of the iron and the sum for which A coul 
mve obtained and delivored it. 

(i.) A delivers to B, a common carrier, a machine, to be conveyed, without delay, 
© A‘e mill, informing B that bie mill ix stopped for want of the machine B unm 
wearoually delays the delivery of the machine, aud A, in consequence, loses a profitable 
wotract with the Government. A is entitled to receive from B, by way of compe 
sation, the average amount of profit which would have been made by the working of 
ibe mill daring. ths time that delivery of it was delayed, but not the loss sustained 

y 
through the lone of the Government contract. 

43.) A, baving eontracted with B to supply B with 1,000 toma of iron at 100 
a ton, to be ¢ livered at a stated time, contracts with C for the purchase of 
4900 tone of iron af 80 rupees a ton, telling C that he does so for the purpose of 
\erforming his coutract with B.C fails to perform his coutract with A, who cannot 
woeure other iron, and B, in consequence, rescinds the contract. © must :pay to A 
pasted ” Pals the prot whock' 4 would have made by the performance of his 


Sori FX] CONTRACT, 208 


., , > & ennktacks with B 40 niahe.and deliver to. B, ny fiwed dag For +a specified 
op et pace hyh uence of thi Si obliged ts prea ae peice at vat 
Pas: re. 
ik th that which be oie 0 have paid to A, an is prevented from performtn 


) i 
dontinet which B had made with a third n at the time of hie contrant with A 
{hut which had sot been then communi to A), and is compelled te make com 
arneetien for beench of that contract. A must pay to B, by way of compensation, the 

erence between the contract price of the piece of machinery aud the sum paid 
B for another, but not the sum paid by B to the third person by way of compen- 


_ €b) Ay a builder, contracts to erect and finish a house by the first of January, 
an order that B may give possession of it at that time to C,to whom B has contracted 
“@ let it. A is informed of the contract between B and C. A builds the house 2 
badly that, before the first of January, it falls down, and has to be rebuilt by B, who, 
"nm eonsequence, loage the rent which he was to have received from C, and is obliged to 
meke compensation to C for the breach of his contract. A must make compennation 
fae i = covet of rebuilding the house, for the rent lost, and for the compensation 
made to C. 

m.) A sells certain merchandise to B, warranting it to be of a particular quality, 
and B, in reliance upon this warranty, sells it to C with a similar warranty. The 
roode prove to be not according to the warranty, and B becomes liable to pay C a sum 
¥€ money by way of compensation. B is entitled to be reimbursed this eum by A. 

(n.) A contracts to pay » sum of money to B on a day specified. A does not pay 
the money on that day. B, in consequence of not receiving the money on that EY 
qs unable to pay his debts, and is totally ruined. A is not liable to make good to B 
Freer pe the principal sum he contracted to pay, together with interest up to 

ay of payment. 

(o.) A contracts to deliver 50 maunde of saltpetre to B on the firet of January 
at a certain price. B, afterwards, before the first of January, contracts to sell the 
aaltpetre to C at a price higher than the market price of the firet of January. A 
breaks bis promise. In exstimating the compensation puyable by A to B, the market 

rice of the firat of January, and not the profit which would have arisen to B from 
e wale to C, is to be taken into account. 

( p.) A contracts to sell and deliver 500 bales of cotton to B on a fixed day. A 
knows nothing of B’s mode of conducting his businers. A breaks his promise, and 
B, having no catton, is obliged to close hia mill. A is not responsible to B for the 
loss caused to B by the closing of the mill. 

(q.) A contracts to sell and deliver to B, on the first of January, certain cloth 
which B intends to manufacture into caps of a particular kind, for which there is no 
demand, except at that season. The oluth is not delivered till after the appointed 
time, and too late to be used that year in making caps. HB is entitled to receive from 
A, by way of compensation, the difference between the contract price of the cloth and 
ite market price at the time of delivery, but not the profits which he expected to 
obtain by making caps, nor the expenses which be has been put t> in making prepara 
tion for the manufacture. 

(r.) A, a ship-owner, contracts with B to convey him from Calcutta to Sydney in 
A's ship, sailing on the first of January, and B pays to A, by way of deposit, one- 
half of his pasdage-money. The ship does not sail on the firet of January, and B, 
after being, in conzequence, detained in Calcutta for some time, and thereby put to 
some expense, p s to Sydney in another vessel, and, in consequence, arriving too 
Jate in Sydney, loses a some of money. A is liable to repay to B his deposit, with 
interest, and the expense to which he is put by his detention in Calcutta, and the 
excess, if any, of the passege-money paid for the second ship over that agreed upon 
for the first, but not the sum of money which B Jost by arriving in Sydney too late, 


74, When a contract has been broken, if a sum : caer in me 
pense contract as the amount to id in case o 
J weryry contract ia which such breach, the party somplaising of the 
@ eum js named ae payable = breach is entitled, whether or not actual dams 
= eo eer or loss is proved to have been caused thereby, 
te receive from the party who has broken the contract reasonable com- 
pensation not exceeding the amount so named, “3 


Z 
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woe. lilystrations. vs re ar 

. fa.) A, the owner of a stack of bark, contracts to sell it to B, weigh and deliver 

aie rupees porton. B agrees fo take and pay for it on u certain. day. Past ip 

weighed and delivered to B; the lagen of “a residue is not tranaferred to B 
i] jt haw been weighed pursuant to the contract. ; 

sala ya controls 10 nell a henp of clay to B at « certain price per ton. Bis, by 

the evntract, te lead the elay in his own carts, and to weigh each load at =. certain 

weighing machine, which his carts must pass on their way from A’s grounds to ¥'s 

place of deposit, Here, nothing more remains to be done by the seller ; the sale is 

complete, und the ownerghip of the heap of clay is transferred at once. 


Completion of salo, when 82. Where the goods are not ascertained 
proods ti unascertained at at the time of making the contract of sale, itis 
Gate of contract. necessary to the completion of the sale that the 

gouds shall be ascertuiued.* 
Illustration. 


A agreos to acl] to B 20 tons of oil in A's cisterns. A’s cisterns contain more 
than 20 tons of oil. No portion of the oil has become the property of B. 

83. Where the gouds are not ascertained at the time of making 
 Aacertainment of guods the agreement for safe, but goods answering the 
by subsequent appropria- description iv the agreement are subsequent] 
sive: appropriated by one party for the purpose of 
the agreement, and that appropriation is assented to by the other, the 
goods have been ascertained, and the sale is complete, 


LIliustration. 


. A having a quaatity of sugar ia bulk more than enfficient to fill 20 hogstieads, 
contracts to sell B 20 hogsheuds of it, After the contract, A fille 20 hogsheads with 
the sugar, and gives notice to B that the hogsheads are ready, and requires him to 
take them away. B says he will take thom as soon as be can. By this appro- 
priation by A, and assent by B, the sugar becomes the property of B. 


84, Where the goods are not ascertained at the time of making 
Ascertainment of goods the contract of sale, and, by the terms of the 
by soller’s selection. contract, the seller is to do au act with refer- 
ence to the goods which cannot be done until they are appropriated to 
the buyer, the seller has a right to select any goods avswering to the 
contract, and, by bis doing so, the goods are ascertained. 


Jlluatration. 


B agrees with A to purchase of bim, at a stated price, to be paid on a fixed day 
50 maunde of rice out of a lurger qaentity in A’s granary. It is agreed that B aball 
send sucka for the rica, and that A shall put the rice intu them. B does so, and A 
pute 50 maunds of rice into the sacks. The goods have been ascertained. 


Srancfer of ownership of 85. Where an agreement is made for the 
moveable property, when sale of itmeveable and moveable ‘property 
edhe Saas withimmove- ¢combiued, the owuership of the moveable pro- 

perty does not pass before the transfer ef the 
immoveable property. 


Tifasteation. 


A grece with B for the sale of a hoveec and forniture. The ownership of the 
furniture does not pass to B until the house ia conveyed to B. | 








* See a. 79. 


Buyer to bear’ loss after 86. When goods have become the pro- 
made have become hie pro- perty of the buyer, be must bear any loss 
arising from their destruction or injury. 
J Uusirations, 

a.) B offers, and A accepts, 100 rupees for a stack of fire-wood standing on A‘s 

weet the fire-wood to be allowed to remain on A's premises till a certain day, and 
.ot to be taken away till paid for. Before payment, and while the fire-wood is on A's 
oremises, it is accidentally destroyed by fire. B must bear the lous. 
: <)> bide 1 ye puree ed a pistes at & oS by anpteerd After the bid, it ia 
njo an acciden ne accident happena before the ha falls l 
‘alls on the seller ; if afterwards, on A. ta oa ibis 

87. When there is a contract for the sale of goods not yet in ex- 


Transfer of ownership of istence, the ownership of the goods may be 
code agreed to be sold transferred by acts done, after the goods are 


‘nde 
arty 


hile non-existent. produced in pursuance of the contract, by the 
eller, or by the bayer with the seller's assent, 
IIlustrations. 


_ (a.) A contracts to sell to B, for a stated price, all the indigo which shall be pro- 
uced at A’s factory during the ensuing year. A, when the indigo haw been manufac- 
ured, gives B an acknowledgment that he holds the indigo at his disposal. The 
ownership of the indigo vests in B froin the date of the acknowledgment. 

(6.) A, for a stated price, contracts that B may take and sell any crops that shall 
xe grown on A's land in succession to the crops then standing. Under this contract, 
3, with the assent of A, takea possession of some crops grown in succession to the 
crops standing at the time of the contract. The ownership of the crops, when taken 
sossession of, vests in B. 

(c.) A, for a stated price, contracts that B may take and sell any crops that: hal’. 
2€ grown on his land in succession to the crops then standing. Under this contract. 
3 applies to A for possession of some crops grown in succession to the crops whict 
were standing at the time of the contract. A refuses to give possession. The owner- 
thip of the crops has not passed to B, though A may commit a breach of contract ir 
efusing to give possession. | 


88. A contract for the sale of goods to be delivered at a future 
Contract to sell and deli. day 13 binding, though the grouds are not in the 
‘er, at a future day, goods possession of the seller at the time of making 
ot in acller’s possession at =the contract, and though, at that time.he has 
ee eee no reasonable expectation of acquiring them 
otherwise than by purchase. 
Illustration. 

A contracts, on the first January, to sell B 50 shares in the East Indian Railway 
Jompany, to be delivered and paid for on the first March of the same year. A, at the 
ime of making the contract, is not in pussession of any shares. The contract is valid. 

89. Where the price of goods sold ia not fixed by the contract of 
Determination of price sale, the buyer is bound to pay the seller such 
aot fixed by contract. @ price as the Court considers reasouable. 
Iilustration. 


B, living at Patna, orders of A, « coach-builder at Caloutta, a saree of « par- 
jeular deacription. Nothing ie said by either as to the price. The order having been 
xecuted, and the price being in dispute between the buyer and the seller, the Court 
must decide what price it considers reasonable. 

90. Delivery of goods sold may be made by doing anything which 

Delivery how made. has the effect of putting them in the possess 
| ‘of the buyer, or of any person authorized fo 
hold them on his behalf. 


M, 39 


‘1; wee a t tua hn st 
$08 CONTRACT. {187%. 
; Iitustrations. _ | 

‘J A sella to Ba horve, and causes or permits it to be remoted font .% 
atables to B’s. The removal to B's stable is a delivery. | 

(b.) B, in England, orders 100 bales of cotton from A, a merchant of Bombay 
and sends his own ship o Bombay for the cotton. The putting the cotton on boar 
the ship is a delivery to 5. | 

a A sells to ‘§ certain apecific goods which are locked up in a godéwi. A 
gives 8 the key of the godown, in order that he may get the goods. This is 
dolivery. | 

(a) A gelle to B five specific caska of oit. The oil isin the warehoude of A. 
It sells the five cuske to ©. A receives warchonse rent for them front 0. This 
amounts to a delivery of the oil to C, as it shows av assent otf the part of A to hold 
the gooda ae warehonsenian of C. 

a A sells to B 60 maunds of rice in the possession of C, a warehouseman, A 
gives B an order to C to transfer the rice to B, and C assents to auch order, and 
ransfers the rice in his books to B. This is a delivery. 

(7.) A aroes to sell B five tons of oil, at 1,000 rupees per ton, to be | aid for 
at the time of delivery. A gives to C, a wharfinger, at whose whart heh twenty 
tons of the oil, an order to transfer five of them into the name of B. C makes the 
transfer in bis books, and gives A's clerk a notice of the transfer for B. A's clerk 
takes the transfer notice to B, and offers to give it to him on payment of the price of 
the of]. B refuses to Pay. There has been no delivery to B, as B never as 
to make CO ris agent to hold for him the five tous selected by A. 


91 A delivery to a wharfinger or carrier of the goods sold haa the 

Reffect of delivery towhar. same effect as a delivery to the buyer, bat does 
finger or carrier. not render the buyer liable for the price of 
goods which do not reach him, unless the delivery is 80 made as td 
enable him to hold tho wharfinger or carrior responsible for the safe 
custody or delivery of the goods, , 

Illustration. 

. at. Agra, orders of A, who lives ut Calcutta, three casks of oil ta be sent 
‘him by railway. A takes three casks of oil directed to B to the railway atation, an 
leavea them there without conforming to the rules which must be complied with in 
‘order - renter the Railway Company responsible for their safety. The goods do not 
reach B. There has not been a sufficient delivery to charge B in a suit for the price. 


9%. A delivery of part goods, in progress of the delivery of 

on the whole, has the same effect, for the purpose 
= pert-delivery. of passing the property in such goods, as a 
delivery of the whole; but a delivery of part of the goods, with an 
intention of severing it from the whole, does not operate as a delivery 
of the remainder. 

Tllustrations. 

: (a.) A ship arrives in a harbour laden with a cargo consigned to the bu 

of the cargo. The captain penne to discharge it, and delivers eae part of the 
goods to A in progress of the delivery of the whole. This is a delivery of the 
cargo to A for the purpose of passing the property in the cargo. ; 

(6.) A sells to B a stack of fire-wood, to be paid for by B on delivery. After 
the sale, B applies for and obtaine from A leave to take away some of the fire-wood. 
rerees yoda effec . of Pope agar agen 

. maun rice to rice remains in A‘s warehouse. 
After the sale, B acils to C10 mannde of the rice, and A, at B's re sends the 
10 maunds to C. This has not the legal effect of s delivery of the i: 


Waller tick boul’ Yo deli. 9S. In the absenees of an “cet 
ver antli buyet applice for mise, the seller of goods is not toand to deliver 
Getivers. . _ them until the buyer applies for delivery,® 


e Be ri 46, te 
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«PH. To the alheenve of any special promise as to delivery, goods 
Plage of Aeityery, sold are to be dclivered at the Be agn at whi 
| they are at the time of the sale ; and goods 
sontracted to be sold are to be delivered at the place at which they are 
_t the time of the contract for aule, or, if uot then in existence, at the 
alace at which they are produced. 


Seller's Lion, 
95. Uniess a contrary intention appears by the contract, a seller 
Moller's liga. hasa lien* ou sold goods as long as they re- 


main in bis possession, and the price or any 
part of it remains unpaid.t 
96. Where, by the contract, the payment is to be made at a future 
gen where payment tobe ay, but no time is fixed for the delivery of 
made stafatureduy,butmo the goods, the seller has no lien, and the buyer 
imp fixed for delivery. is entitled to a present delivery of the ‘goods 
without payment. But it the buyer becumes insolvent before delivery 
of the gouds, or if the time appointed for payment arrives before the 
delivery of the goods, the seller may retain the goods for the price, 
Explanation.—A person is insolvent who bas ceased to pay bis 
# Enecivency’ defined. debts in the usual course of business, or who is 
iucapable of paying them, 
Illustration, 
A aella to B a quantity of sugar in A’s warehouse. It is agreed that three 
sapnths’ credit shall be given. B allows the sugar to remain in A's warchouse, Bo- 


fore the expiry of the three months, B becomes insolvent. A may retain the goods 
for the price. 


97. Where, by the contract, the ment 
Maced ae ee ae is to be made at fata re day, and the Layer 
day, and buyer allows goods allows the goods to remain in the possession of 
to remain in seller's posses- thy neller until that day, and dues not then pay 
arian fur them, the seller may retain the goods [v 
the price. 
dllustration. 


A sella to Boa quantity of sugar in A's warehouse. It m agreed that three 
months’ credit shall be given. B alluws the sugar to remain in A’« warehonse till 
the expiry of the three months, and then does out pay for them. A may retain the 

or the price. 


06. A seller, in possession of goods suld, may retain them for the 

Beller’s lien against exb- price against any subsequent buyer, unless the 

Sequont bayer. seller has recognized the title of the subsequent 
buyer. 


Stoppage in Transit. 
99. A seller who has parted with the possession of the goods, and 
Power of seller to stop in haa not received the whole price, may, if the 
trangit, buyer becomes insolvent, stop the goods while 
they are in trausit to the buyer. 

100. Gootls are to be deemed in transit while they are in the 
When gueds are to be ion of the carrier, or. lodged wt any place 
deemed in transit. in the course of transmission to the‘buyer, dnd 


© For the amount of the purchaae-money. ¢ Or untendered, 


2 
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are not yet come into the possession of the buyer or any person on 

his behalf, otherwise than us being in possession of the carrier, or Os 

being so lodged. : 
Illustrations. 


.  (a.) B, living at Madras, orders goods of A, at Patha, and directs that the 
shall be acnt to Madras, The goods are sent to Calcuita, and there delivered to C, 
a wharfinger, to be forwarded to Madras. The goods, while they are in the posses- 
sion of C, are in transit. 

(3.) B, at Delhi, orders goods of A, at Caleutta. A consigns and forwards the 

code to B at Delhi. On arrival there, they are taken to the warehouse of ‘B, and 
eft there. B refuses to receive them, and immediately afterwards stops payment. 
The goods are in transit. 

(c.) B, who lives at Pun&, ordera goods of A at Bombay., A sends them to 
Pund by ©, a carricr uppointed by B. The B ioe arrive at Pund, and are‘placed by 
C, at B's request, in C’s warehouse for B. The goods are no longer in transit. 

(d.) B, a merchant of London, orders 100 bales of cotton of A, a merchant at 
Bombay. B sends his own ship to Bombay for the cotton. The transit is at an 
end when the cotton is delivered on board the ship. 

(¢.) B, a merchant of London, orders 100 bales of cotton of A, a merchant at 
Bombay. B sends his own ship to Bombay for the cotton. A delivers the cotton 
on board the ship, and takes bills of lading from the master, making the cotton 
deliverable to A’s order or assigns. The cotton arrives at London, but, before 
coming into B's possession, B becomes insolvent. The cotton has not been paid for. 
A may stop the cotton. 


101. The seller's right of stoppage does not, except in the cases 

Continuanos of right of hereinafter mentioned, cease on the buyer's re- 

ge. selling the goods while in transit, and receiving 

the price, but continues until the goods have been delivered to the 
second buyer, or to some person on his behalf. 


102. The right of ste page ceases if the buyer, having obtained a 

Cessation of right on as. bill of lading or other document showing title 
signment, by buyer, of bill to the goods,* assigns it, while the goods are in 
of lading. transit, to a second buyer, who is acting in good 
faith, and who gives valuable consideration for them. 


(a.) A eells and consigna certain goods to B, and sends him the bill of lading. 
A being still unpaid, B becomes insolvent, and, while the goods are in transit, 
assigns the bill of lading for cash to C, who is not aware of his insolvency. A 
cannot stop the goods in transit. 

(.) A rolls and consigns certain goods to B. A being still unpaid. B becomes 
insolvent, and, while the goods are atill in transit, assigns the bill of lading for cash 
to C, who knows that B is insalvont. The assignment aot being in good faith, A 
may still stop the goods in transit. 


108. Where a bill of lading or other instrament of title to any 
Btoppage where bill of sods is assigned by the buyer of such goods 
ming ia pledged to secure by way of pledge, to secure an advance made 
Fanos, specifically upon it, in good faith, the seller 
except on payment or tender to the pledgee of the advance s0 

le, stop the guods in transit. 





* Bee a. 108, exception I, 
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' Thlustrations. 
‘ _{a.) ‘A selis and consigns goods to B of the value of 12,000 rupees. B assigns 
the St of lading for these ey to C, to secure a specific advance of 5,000 ra 
made to him upon the bill of lading by C. B becomes insolvent, being indebted to 
© to the amount of 9,000 rupees. A is not entitled to stop the goods except on pay- 
ment or tender to C of 5,000 rupees, 

(d.) A sells and consigns goods to B of the value of 12,000 rupees. B assigns the 
bill of lading for these goods to 0, to secure the sum of 5,000 rupees due from him 
to C, upon a general balance of account. B becomes insolvent. A is entitled to 
atops the goods in transit without payment or tender to C of the 5,000 rupees. 


104, The seller may effect stoppage in transit, either by taking 
actual possession of the goods, or by giving 
notice of his claim to the carrier or other depo- 
‘gitory in whose possession they are, 


105. Such natice may be given, either to the person who has the 

Notice of seller’s claim. itnmediate possession of the goods, or to the 

| principal whose servant has possession, In the 

latter case, the notice must be given at such a time, and under such 

circumstances, that the principal, by the exercise of reasonable diligence, 

ar communicate it to his servant in time to prevent a delivery to the 
uyer, 


106. Stoppage in transit entitles the seller to hold the goods 
Right of seller on stop. stopped until the price of the whole of the 
page. goods sold is paid. 
Illustration. 
A sells to B 100 bales of cotton ; 60 bales having come into B's epepgelad and 
sa) 


40 being etill in transit. B becomes insolvent, and A, being still unpaid, stops the 40 
bales in transit. A is entitled to hold the 40 bales until the price of the 100 bales 


is paid. 
Resale. 


107. Where the buyer of goods fails to perform his part of the 
Resale on buyer’s failure contract, either by not taking the goods sold to 
to perform. him, or by not paying for them, the seller hav- 
ing a lien on the goods, or having stopped them in transit, may, after 
giving notice to the buyer of his intention to do so, resell them, after 
the lapse of a reasonable time, and the buyer must_bear any loss, but is 
not entitled to any profit, which may occur os such resale. 


wei ampli ates BF 2 eee TT 
oir a ~~ imho ay “ a * 
4@ : rtle. 


08. No seller can give to the buyer of goods a better title to 
Title conveyed by seller those goods than he bas himself, except in the 
of goods to buyer. following cases :— ; 
Kaception 1—When any person is, by the consent of the owner, in 
easion of any goods, or of any bill of Jading, dock-warrant, warehouse~ 
eeper's certificate, wharfinger’s certificate, or warrant or order for deli- 
very, or other document showing title to goods, he may transfer the 
ownership of the goods, of which he is so in possession, or to which such 
documents relate, to any other person, and give such person a godd title 
thereto, votwithstanding any instructions of the owner to the contrary ;* 
made i 


@ It has been held that this exception does not apply ‘ where there is only = qualified 
posscesion, euch as a hirer of goods has, or where the possession is for a pur- 
pose.’—Greonwood v. Holquette, 12 Beng. 46. 


Stoppage how effected. 


RT cea 
a) 
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Provided that the buyer acts in good faith, and under circumstances 
exkiok are not auch an te raise « seasonable presumption that the person | 
ku ponsension of the goods or.decumeuts has no right te sell the geads, 

von 2.—It one of several juint-owsers of goods has the sacle 
possession of them by the permission of the co-owners, the ownership of 
the g wdes is trauaferred to avy person who buys them of such joint- 
owner in good faith, and under circumstances which are not such as 40 
Taire a presiappasa hveioa meade that the person in possession of the 
has no right to sefi them. 

Exception 3.—When a person has obtained possession pf goods 
gander a contract voidable at the option of the other party thereto, the 
ownership of the goods is transferred to a third person who, before the 
contract is rescinded, buys them in good faith of the person in possese 
sion; unless the circumstances which render the contract ‘vojdable 
amounted to an offence committed by the person in possession or those 
whorn he represents, : 

Iv thie ense the original seller is entitled to compensation from the 
original purchaser for any loss which the seller may have sustained ‘by 
being prevented from rescinding the contract. 

: Illustrations. 

(a.) A buys from B, in good faith, a cow which B had stolen from C. The -pro- 
sporty inthe cow ia not transferred to A. : 

16) A,» merchant, entrusts B, his agent, with a bill of Inding relating to certain 
goods, and instructs B not to sell the goods for less than a certain price, and not to 
give credit to D. B sells the goods to h for less than that price, and gives D thrée 
months’ credit. The property in the goods pasecs to D. 

' fe) A wells to B goods of which i has the bill of lading, but the bill of Jading 
ia malo out for delivery of the goods to C, and it has not been endorsed by C. The 


property ie not transferred to B. 

(db A, B, and C are joint Hindu brothers who own certain cattle in common. A 
is left by B and C in possession of a cow, which he sells to D. D purchases tond 
file. The property in the cow ia transferred to D. 

4.) A, by a mivroproventation not amounting to cheating, induces B to sell and 
oliver to him @ horse. A sella the horee to C before B has rescinded the contract. 
The property in the horse is transferred to C ; and B is entitled to compensation from 
A for any loxa which B has sustained by being prevented from rescinding the contract. 

Cf) A compels B by wrongful intimidation, or induces him by cheating or for- 
ep to sell him « horse, and, before B rescinds the contract, celle the horse te -(. 
The groporty ia net transferred to C. 

Warranty. 

109. If the buyer, or any parson ene under him, is, by reason 

Baller’s respossibility for of the invalidity of the seller's title, deprived 
badness of title. _of the thing sold, the seller is responsible to the 
buyer, or the person claiming under him, for loss caused thereby, unfess 
& coutrary inteytion appears by the contract. 


Kateblishment of implied 110. An imptied warranty of goodness or 
warranty of gooduess or quality may be established 
— poodle i Ma ished by the custom of any 
Warrenty of soundness 111. the sale of provisions, thereis ¢ 
implied ou sale of provisions, implied warranty that thee are sonni, is 
Warrenty of balk im- 112. Ou the sale of gcods ‘by sample, 
ied on sale by sample. = there is an implied warranty that the bulk ‘is 
equal in quality to the sample,* Ri he 
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£18; Where goods are sold ss ‘being of @ certain deromtination, 
: Warranty implied where there is an impli warranty that they are atich 
woudt sir w6ld as being of a goods as are comimercially knowa Y that deno-« 
certain denomination, nrination, although the buyer may have bought 
them by sample, or after inspection of the bulk. 

E ton.—But if the contract specifically states that the 
goods, 1ongh sold as of a certain denomination, are not warranted to 

of that denomination, there is no implied warranty. 

Iliusirations. 

(a.) A, at Calcutta, sells to Btwelve bage of “waste silk,” then on its wa 
from Marshiddbéd to Calcutta. There is an implied warranty by A that the sil 
thall be dach av is known in the market under the denomination of ‘ waste silk." 

(.) A buys, by sample, and after having inspected the bulk, 100 bales of “ Fair 
Bengal” cotton. The cotton proves not to be such as is known in the market as 
‘“ Fair Bengal :” There is a breach of warranty. 

114, Where goods lave been ordered for a specified purpose, for 

Warranty where goodsor- which goods of the denomination mentioned in 
dered fora specified purposes. the order are usually sold, there is an implied 
warranty by the seller that the goods supplied are fit for that purpose.® 

Lilustration. 

B orders of A, a copper mannfacturer, copper for sheathing a veasel. A, om 
this order, supplies copper. There is an implied warranty that the copper is fit for 
sheathing a vessel. 


Warranty on sale of arti- 115. Upon the sale of an article of ¢ 
ele of woll-known ascertain. well-known ascertained kind, there is no im- 
ed kind. plied warrauty of its fitness for any particular 

purpose. 
Illustration. 


B writes to A, the owner of a patent invention for cleaning cotton—"“ Send me 
your patent cotton-cleaning wachine to clean the cotton at my factory.” A sends 
the machine according to order. There is an implied warranty by A that it is the 
article known as A’s patent cotton-cleaning machine, but none that it is fit for the 
particular purpose of cleaning the cotton at B's factory. 


116. In the absence of fraud and of any express warranty of quality, 
Geller when not responsi- the seller of an article which answera the 


ble for latont defecte. description under which it was sold is not res- 
ponsible for a latent defect in it. 
Illustration. 


‘ A tells to B a horeo, It turns out that the horse had, at the time of tho sale, a 
Sefect of which A was unaware. A is not responsible for this. 


117. Where a specific aiticle, sold with a warranty, has been 
Buyer's right on breach of delivered and accepted, and the warranty is 
Warranty. broken, the sale is not thereby rendered void- 
able; but the buyer is entitled to compensation from the seller for 
fo&ks caused by the breach of~ warranty. 
Thlustration. 
A séile and delivers to B a horse warranted sound. The horse proves # have 


at the time of sale. The sale is not thereby rendered voidable, but B 
$s.pntitied 40 conppensation from A for logs caused by the unsoundness. ~~ , 


® ‘Bees. 118, infra. 
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118. Where there has been a contract, with a warranty, for. the 
Right of bayer on breach sale of goods which at the time of the contract, 
‘of warrauty in respect of were not ascertained or not in existence, and the 
goods not ascertained. warranty is broken, the buyer may 
accept the goods or refuse to accept the goods when tendered, 
or keep the goods for a time reasonably sufficient for examining and 
trying them, aud then refuse to accept them ; provided that, during auch 
titne, he exercises nu other act of ownership over them thau is necessary 
for the purpose of examination and trial, . 
In any case the buyer is entitled to compensation from the seller 
for any loss caused by the breach of warranty; but if he accepts the 
vods, and intends to claim cumpensation, he must give notice of his 
tntention to do so within a reasonable time after discovering the breach 
of the warranty. 
Illustrations. 


(a.) A agrees to sell and, withont application on B's part, deliver to B 200 bales 
af unascertained cotton by sainple. Cotton not in accordance with sample is delivered 
to B. 3B may return it if he has not kept it longer than a reasonable time for the 
purpose of examination. 

(b.) Bagrees to buy of A twonty-five sacks of flour by sample. The flour is 
delivered to B, who pays the price. B, upon examination, finds it not equal to sample ; 
B afterwards uecs two sacks, and sells one. He cannot now rescind the contract and 
recover the price, but he is entitled to compensation from A for any loss caused by 
the breach of warranty. 

(c.) B make two pairs of shoes for A by A’s order, When the shoes are delivered 
they do not fitA, A keeps both pairs for a day. He wears one pair for a short time 
in the house, and takes a long walk out of doora in the other pair. He may refuse 
to accept the first pair, hut not the second. But he may recover compensation for 
any loas sustained by the defect of the second puir. 


Miscellaneous. 


119. When the seller sends to the buyer goods not ordered with 
When buyer may refuse g00ds ordered, the buyer may refuse to accept 
to accept, if gooda not or. any of the goods so sent, if there is risk or 
dered are sent with goods trouble in separating the goods ordered from 
oniored. the goods not ordered, 


Tilustration, 


A orders of B specific articles of china. B sends these articles to A in a ham- 
per, with other articles of china which had not been ordered. A may refuse to 
accept any of the goods sent. 

120. If a buyer wrongfully refuses to accept the goods sold to 
Effect of wrongful re. him, this amounts to a breach of the contract 
fanal to aceept. of sale. 
121. When goods cold have been delivered to the buyer, the 
Right of seller aa to vee. Seller is not entitled to rescind the contract on 
olasiou, on failure of bayer the buyer's failing to pay the priceat the time 
to pay price at tinfe Axed. = fixed unless it was stipulated by the contract 
that he should be so entitled. | 
122. Where goods are sold by auction, there is a distinct and 
Bale avd transfer of lote separate sale of the goods in each lot, by which 
aold by anction. the ownership thereof is transferred as each Jot 
is knocked down, 


a 
i 5 
a 


“‘Watss of use, by 123. If, at a sale by auction, the: seller 
Barina irr Stargate _ makes uge of pretended biddings to raise the 
price. ii the sale is voidable at the option of: the 

? uyer, 





Caarrer VIIT.—Or INDEMNITY AND GUARANTEE, 


_ 124 A contract by which one party promises to save the other 
* «Contract of indemnity’ from loss caused to him by the conduct of the 


defined. promisor himself, or by the conduct of any 
other person, is called a ‘contract of indennity.’ 
Illustration. 


A contracts to indemnify B against the consequences of any A ic which 0 
may take against B in respect of a certain sum of 200 rupees. This is a contract of 
indemnity. 

125. The promisee in a contract of indemnity, a8 within the 
Rights of indemnity. scope of his authority, is entitled to recover 
holder when sued. from the promisor— 
(1) all damages which he may be compelled to pay in any suit in 
respect of any matter to which the promise to indemnify applies; 
(2) all costs which he may be compelled to pay in any such suit 
if, in bringing or defending it, he did vot contravene the orders of 
the promisor, and acted as it would have been prudent for him to act in 
the absence of any contract of indemnity, or if the promisor authorized 
him to bring or defend the suit ; 
(8) all sams which he may have paid under the terms of any 
compromise of any such suit, if the compromise was not contrary to 
the orders of the promisor, and was one which it would have been 
pradent for the promisee to make in the absence of any contract of 
andemnity, or if the promisor authorized him to compromise the suit. 


126. A ‘contract of guarantee’ is a contract to perform the pro- 
' €Gontract of guarantee, mise, or discharge the liability, of a th 
‘gurety,’ ‘principal debtor, person in case of his default. The person who 
end ‘ creditor.’ gives the guarantee is called the ‘surety’; the 
person in respect of whose default the guarantee is giveo is called the 
‘principal debtor, and the person to whom the guarantee is given is 
called the ‘creditor. A guarantee may be either oral or written. 


127. Anything done, or any promise made, for the benefit of the 
' Oonsideration for guaran. priocipal debtor, may be a sufficient considera- 


bee. tion to the surety for giving the guarantee, 
Iilustrations. 
(a.) B requests A to sell and deliver to him goods on credit. A to do a0, 


provided C will guarantee the ent of the price of the goods. © promises to 

gguarantes the payment in consi pration of A’s promise to deliver the goods. This is 

@ sufficient consideration for C’s promise. | 

. * .G? Mer hrwig haapparsotiaghal lecartiay C afterwards requests A to forbear to sue 

B for debt for a year, and promises that, if he does so, C will pay for them in 

default of payment by B. A agrees to forbear as requested. This is a sufficient oon- 
id tion ‘or 4 


- ¢¢.) A sells and delivers to B. C afterwards, without consideration, agrese 
4o pay for them in default of 3B. The agreement is void. . 
| M, 40 
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Savery Aischarged 186. Where s contract to‘give time to the 
when plied made with principal debtor is made by the creditor with a 
third perton to givetime third person, and not with the principal debtor, 
to principel. the surety is not discharged. 


Itustration. 


0, the holder of an overdue bill of roa drawn by A as surety for B, and, 
accepted by B, contracts with M to give time to B. A is not discharged. 


137. Mere forbearance on the part of the creditor to sue the prin- 

Oreditor’s forbearance to cipal debtor, or to enforce any other remedy 

suo does not discharge against him, does not, in the absence of avy 

surety. provision in the guarantee to the contrary, dis- 
charge the surety. 


Illustration. 


B owes to Ca debt guaranteed by A. The debt becomes payable. C does not 
ene B for a year after the debt has become payable. A is not discharged from his 
suretyship. 


188, Where there are co-sureties, a release by the creditor of one 

Release of one co-surety Of them does not discharge the others; neither 

Goes not discharge others, does it free the surety so released from his 
responsibility to the other sureties.* 


139. If the creditor does any act which is inconsistent with the 
Discharge of surety by Tights of the surety, or omits to do any act 
oroditur’s act or omission which his duty to the surety requires him to 
impairing sarety’s eventual §=do, and the eventual remedy of the surety him- 
re self mg piet the principal debtor is thereby im- 
paired, the surety is discharged. 


Illustrations, 


(a.) B contracts to build a ship for C for a given sum, to be paid by instalments 
ae the work reaches certain stages. A becomes surety to C for B's due performance 
of the contract. C, without the knowledge of A, prepays to B the last two instal- 
ments. A ia discharged by this prepayment + 

(3.) C lends money to B on the security of a joint and several promissory note 
matte in C's favour by B, and by A, as bi for B, together with a bill of sale of B’s 
furniture, which gives power to C to sel] the furniture, and apply the proceeds in 
discharge of the note, Subsequently, C sells the furniture, but, owing to his mis- 
conduct and wilful negligence, only a sinall price is realized. A is discharged from 
waar oa the sete. . = aes 

C. pute M ae apprentice to B, and gives a guarantee to B for M's fidelity. 
B promises on his part that he will, at least sacs a month, see M make up the pe 
B omits to see this done ae promised, and M embezzles. A is not liable to B on bis 


guarantee, 
140. Where a guaranteed debt has become due, or default of the 
Rights of surety on pay. principal debtor to perform a guaranteed duty 
ment or performance. as taken place, the surety, upon payment or 
performance of all that he is liable for, is invested with all the rights 
which the creditor had against the principal debtor} 
een emanate emer ear eeee rear ee 


© Bee s. 44, supra. ¢ Bees. supra, 
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141.’ A'mirety is entitled to be benefit of every security:whioh th: 
| Sarety’s right to bene&s Creditor has aguinst the principal debtor at th 
Of creditor’s securitics, time when the contract of suretyship is entera 
into, whether the surety knows of the existence of such security or nut 
and if the creditor loses, or without the consent of the surety, part 
with, such security, the surety is discharged to the extent of the value ¢ 
thie security.* , 
ie INustrations. 


-  (a.) C advances to B, his tenant, 2,000 rupees on the guanrantee of A. CO has 

‘also a further security for the 2,000 rupees by a mortgage of B’s furniture. C can. 
eels the mortgage. decomes insolvent, and C sues A on his guarantee. A is dia- 
charged from liability to the amount of the value of the furniture. 
(d.) O, a creditor, whose advance to B is secured by a decree, receives also - 
‘guarantee for that advance from A. C afterwards takes B’s goods in execution unde 
the coerce and then, without the knowledge of A, withdraws the execution. <A it 
discharged. 

(c.) A, as surety for B, makes a bond jointly with B to C, to secure a loan frorr 
Cto B. Afterwards, C obtains from B a further security forthe same debt. Subse. 
‘quently, C gives up the further security. A is not discharged. 


142, Any guarantee which has been obtained by means of mis- 

Guarantee obtained by Tepresentation made by the creditor, or with hi. 

misrepresentation, invalid. knowledge and assent, concerning a materia. 
part of the transaction, is invalid. 


Guarantee obtained by 143. Any guarantee which the credita 
soncealment, invalid. has obtained by means of keeping silence as tc 
a material circumstance is invalid. 
Illustrations. 


(a.) A engages B as clerk to collect money for him. B fails to account for som 
of his receipts, and A in consequence calls upon him to furnish security for his dul 
accounting. C gives his guarantee fur B’s duly accounting. A does not acquaint 
with B’s previous conduct. B afterwards makes default. The guarantee is invalid 

(6.) A guarantees tu C payment for iron to be supplied by him to B to th 
amount of 2,000 tons. Band C have privately agreed that B should pay five rupee 
on ton beyond the market price, such excess to be applied in liquidation of an olc 

ebt. This agreement is concealed from A. A is not liable as a surety. 


144, Where a person gives a guarantee upon a contract that the 

Gaarantes on contract creditor shall not act upon it until anothe 

that oreditor shall not act person has joined in it as co-surety, the guaran- 

on it until co-snrety joins. tee is not valid if that other person does not 
oin. 

145. In every iatact t guarantee there is an implied promise 
Implied promise to in. by the principal debtor to indemnify the suret 
demuify surety. and the surety is entitled to recover from the 
principal debtor whatever sum he has rightfully paid under the gua- 

eantee, but no sums which he has paid wrongfully. 


Illustrations. 
(a.) B is indebted to C, and A is su for the debt. C demands payment from 
‘A, and on his refusal snes him for the oe A defends the suit, ha = 


‘eble grounds for doing so, but he is compelled to pay the amount of the debt with 


costs. He can recover from B the amount paid by him for costs, as well as the 
principal debt. paid by 





® Bee «. 190, supra. ' Bee e. $3, supra, 


_ + €b) O lends B agum of money, and A, at the reqnest.of B, te a pill-of ex- 
Fn Paden by B upon A, to secarethe amount. Othe tae oFaae bi : émande 

yuient of it from A, and, on A’s refusal to pay, snes him the bill. A, ‘hot 
Paving feasdnable grounds for eo doing, defends ‘the suit, and has to Se 
pf the bill aod casts. He ean recover from B the amoynt of the bill, bat sot thease 
paid for costs, a8 there was no real ground for defending the actian. : 

{c,) A guarantees to C, to the extent of 2,000 rupees, payment for rice to be 
supplied by C to B. © auppilies to B rice to-a less amount than 2,900 rupees, ‘bot 
obtains from A payment of the sum of 2,000 rapees in respect of the sive seppiiell. 
A cannot recover Feci B more than the price of the rice actually supplied. 


146. Where two or more persous are co-sureties for the same debt 

Co-sureties liable to con. oF duty, either jointly or severally, and whether 

tribute equally. under the same or different contracts, and 

whether with or without the knowledge of each other, the co-sureties, 

in the absence of any contract to the contrary, are Jiable, as between 

themaelves, te pay exch an equal share of the whole debt, ar of that 
pact of it which remains unpaid by the principal debtor.* 

Illustrations. 

(a.) A,B, and 6, are suretios to D for the sum of 3,000 mpees lent tp E x 
makes default in payment. A, B, and C, are liable, as between themselves, to pay 
1,000 rupees each. | 

(b.) A. B, and C, ere sureties to D for the sum of 1,000 rupees Jent to E, and 
there is a contract between A, B, and C that A in to be responsible to the extent of 
one-quarter, B to the extent of one-quarter, and C to the extent of one-half. E ae 
default in ay ont As between the suretics, A is liable to pay 250 rupees, B 2 
wupece, and ¢ 500 rupees. 

147. Go-sureties who are bound in different sums are Hiable to pay 


Liability of oco-sureties equally as far as the Mmits of their respective 
bound in different sums, obligations permit.* 


Filustrations. 


Ya.) A, B, and C, as snreties for D, enter into three several bonds, each in a differ- 
ent penalty, namely, A in the ponalty of 10,000 rnpees, Bin that of 20,000 rupees, 
‘én that af 40,000 rupees, conditioned for D's duly acoonnting to E. D makes default 
to the extent of 30,000 rnpecs. A, B, and C, are each liable to pay 10,000 rupees. 

(6.) A, B, and C, as surcties for D, enter into three several bonds, each in . 
Aiferent penalty, at ie in the penalty of 10,000 rupees, B in that of 20,000 
rupees, O in that of 40,000 rupees, conditioned for D's duly accounting to E. D 
takes default to the extent of 40,000 rupees. A is linble to pay 10,000 rupees, and 
B and © 16,000 rupees each. — 

{e.) A, B, and C, as sureties for D, enter into three several ‘bonds, each in a dif- 
ferent ponalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, 
0.in that of. 40,000 rupees, conditioned for D's duly accounting to E. D makes 


dofoalt to the extent of 70,000 rupees. A, B, and.C, bave to pay each the full penalty 
of his bond. : 





* Cuarren 1X.—Or Bartmenr. 
148. A ‘bailment’ is the delivery of goods by one person to ano- 
‘ Bailment,’‘ bailor’ and ther for some purpose, upon a contract that 
_{ baile’ defined. they shall, when the purpose is aceomplighed, 
be returved or otherwise disposed of according to the divections of the 
‘person delivering them. The person delivering the goods is called the 
“ibavior,’ ‘The person’to whow are delivered is called the ‘ hailee”’ 









® See 0. 43, evpes, 
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aes Rene 8 poem Srendy iii possession of tha goods of 
&nether contracts to hold them as a baile’ he thereby becomes. the 
bullies, andl the owner becomes the bailor of such goods, although they’ 
tay.net bave been delivered by way of bailment. * 
149. The delivery to the bailee may be made by doing anything 
Belivery to beilee how which bas the effect of putting the goods in 
made. the possession of the intended bailee or of any 
person authorized to hold them on his behalf. 


150. The bailor is bound to disclose to the bailee faults in the 
' Bailor’s duty to disclose gouds bailed, of which the bailor is aware, and 
faalte in goods bailed. which materially interfere with the use of 
them, or expose the bailee to extraordiuary risks ; and if he does not 
make such disclosure, he is responsible for damage arising to the bailee 
directly from such faults. - 

If the goods are bailed for hire, the bailor is responsible for such 
damage, whether he was or was not aware of the existence of such 
faults in the goods bailed, 

Illustrations. 

(@.) A lends a horse, which he knows to be vicious, to B. He does not disclose 
the fact that the horse is vicious. The horse runs away. B ia thrown and injured, 
A is responsible to B for damage sustained. 

(d.) A hires a carriage of BH. The carriage is unsafe, though B is not aware of 
it, and A is injured. B is responsible to A for the injury. 

151. In all cases of bailment the bailee is bound to take as much 

Qare to he taken by bailoe. cure of the goods bailed to him ag a man of 
ordinary prudence would, under similar cire 
cumstances, take of his own guods of the same bulk, quality, and value 
as the goods bailed. 
' - 162, The bailee, in the absence of any special contract, fs not 
Bailea whon not liable for responsible for the loss, destruction, or deterio- 
logs, &o., of thing bailed. ration of the thing bailed, if he has taken the 
amount of care of it described in section 151, 


153. A contract of bailment is voidable at the option of the bailor, 
Termivation of bailmeat if the bailee does any act with regard to the 
bailee’s act incousistent goods bailed, inconsistent with the conditions 

conditions. of the bailment. 

Lilustration. 


A iets to B, for hire, a horse for his own riding. B drives the horge in his care 

tiage. This is, at the option of A, a termination of the bailment. 
154, If the bailee makes any use of the goods bailed which is not 
Liability of bailes making according to the conditions of the bailment, he 
unauthorised use of goods is liable to make compensation to the bailor 
‘halted. for any damage arising to the goods from or 
during such use of them. 
IHustrations. 

(a.) A lends a horse to B for his own riding only. B allows C, a member of his 
family, to ride the horses. O rides with care, but the horse accidentally falls and is 
injured. B is Tiable ‘to make compensation to A for the injury done to the horse. 

(b.) A hires a horse in Calcutta from B “pom to march to Benares. A rides 
‘with dee cave, but matehes to Katak instead. orse accidentally falls and “is 
isjured. A is liable to make compensation to B, for the injury to the horse. | 


‘ 
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_ ' 185, If the bailee, with the consent of the bailor, mixes the goods 
 Bilect of mixture, wih of the bailor with his own goods, the bailor 
bailor’s consent, of his goods and the bailee shall have ao interest, in propor- 


with bailee’s. tion to their respective shares, in the mixture 
thus produced. 


1656. If the bailee, without the consent of the bailor, mixes the 
Effect of mixtures without goods of the bailor with bis own goods, and the 
bailor’s consent, when the goods can be separated or divided, the property 
goods can be separated. in the goods remains in the parties respectively ; 
but the bailee is bound to bear the expense of separation or division, 
and any damage arising from the mixture. 


Illustration. 


A bails 100 bales of cotton marked with a particular mark to B. _B, without 
A's consent, mixes the 100 blaes with other bales of his own, bearing a different mark. 
A is entitled to have his 100 bales returned, and B is bound to bear all the expense 
incurred in the separation of the bales, and any other incidental damage. 


157. If the bailee, without the consent of the bailor, mixes, the 
Effoot of mixture, withons o0ds of the bailor with his own goods, in such 
bailor’s consent, when the a manner that it is im possible to separate the 
goods cannot be separated. = goods bailed from the other goods, and deliver 
them back, the bailor is entitled tou be compensated by the bailee for the 
loss of the goods. 


x 


Illuatration. 


A bails a barrel of Cape flour, worth Rs. 45, to B. B, without A’s consent 
mixes the flour with country flour of his own, worth only Rs. 25a barrel. B must 
coinpensate A for the loas of his flour. 


158. Where, by the conditions of the bailment, the goods are to 
Repayment, by bailor, of be kept or to be carried, or to have work done 
neoussary oxponsos. upon them by the bailee for the bailor, and the 
bailee is to receive no remuneration, the bailor shall repay to the bailee 
the necessary expenses incurred by him for the purpose of the bailment. 


159, The lender of a thing for use may at any time require its 
_ Restoration of goods lent returu, if the loan was gratuitous, even though 
“ratuitoualy. he lent it for a specified time or purpose. But 
‘f, on the faith of such loan made for a specified time or purpose, the 
borrower has acted in such a manner that the return of the thing 
lent before the time agreed upon would cause him loss exceeding the 
~enefit actually derived by him from the loan, the lender must, if he 
rompels the return, indemuify the borrower for the amount in which the 
gas 80 occasioned exceeds the benefit so derived.* 


160, It is the duty of the bailee to return, or deliver accdrding te 
Return of goodebailedon the bailor’s directions, the goods bailed, withoat 
‘mpiration of time or accom. demand, as soon as the time for which they 
lishment of perposs, = were bailed has expired, or the purpose for 
which they were bailed has been accomplished.+ | 
© Bee Btory, Bailments, § 258, _ an 
fe age 400 a8. 96 ISS, tere, sad 170, infer, 40 the provisions of which thia sugpion 
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161, Tf by the fanlt of the bailee, the goods are not returned, 
' Bailes’s responsibility delivered, or tendered at the proper time, he is 
when goods are not daly responsible to the bailor for any loss, destruc- 
recarned, tion, or deterioration of the goods from that 


time. 
Termination of gratnitous 162. A gratuitous bailment is terminated by 
bailment by death. the death either of the bailor or of the bailee, 


163. In the absence of any contract to the contrary, the bailee is 
' Bailorentitled toincrease bound to deliver to the bailor, or according to 
or profit from goods bailed. his directions, any increase or profit which may 
have acerued from the goods bailed. 

Illustration. 

' A leaven a cow in the custody of B to be taken care of. The cow hasacalf. B 
is bound to deliver the calf as well as the cow to A. 

164, The bailor is responsible to the bailee for any Joss which the 

Bailor’s responsibility to bailee may sustain by reason that the bailor was 

bailee. not entitled to make the bailment, or to receive 
back the goods, or to give directions respecting them, 


165. If several joint owners of goods bail them, the bailee may 

Bailment by several joint deliver them back to, or according to the direc- 

owners, tions of, one joint owner without the consent of 
all, in the absence of any agreement to the contrary. 


166. If the bailor bas no title to the goods, and the bailee, in 
Bailee not responsible on 00 faith, delivers them back to, or according 
te-delivery to bailor with to the directions of, the bailor, the baifce is not 
out title. responsible to the owner in respect of such 
delivery.* 
167. If a person, other than the bailor, claims goods bailed, be 
Right of third person May apply to the Court to stop the delivety of 
claiming goods bailed. the ponds to the bailor, and to decide the title 
to the goods. 
168, The finder of goods has no right 2 der the owner for com- 
: pensation for trouble and expense voluntaril 
Right of finder of goods. incurred by him to preserve the goods and sl 
fiad out the owner; but he may retain the goods again-t the owner 
May sue for specific re. until he receives anch compensation ; and where 
ward offered. the owner has offered a specitic reward for the 
return of goods lost. the finder may sue for such reward, and may 
retain the goods until he receives it.+ 3 
169. When a thing, which is commonly the subject of sale, is lost, 
When finderefthingcom. if the owner cannot, with reasonable diligence, 
monly on sale may sell ic. be found, or if he refuses, upon demand, to pay 
the lawful charges.of the finder, the finder may sell it— 
(1) when the thing is in danger of perishing or of losing the 
greater part of ite value; or, . 
(2). when the lawful charges of. the finder in respect ofthe thing 
found amount to two-thirds of its value.t 


* See Act L of 1872,.5,.117. + Story, Bailments, § 121a. 
t New York Civil Code, § 943, 
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170. Where the bailee bas, in accordance with the purpose of the 

, pailment, rendered any service involving the 

Bailee's particular lien. = ey ercise of labour or skill in respect of the goods | 

bailed, he has, in the absence of a contract to the contrary, a right to 

retain such goods until he receives due remuneration for the services 
he has rendered in respect of them. 

Illustrations. ' 


(a.) A delivers a rough diamond to B, a jeweller, to be cut and polished, which 
is accordingly done. B is entitled to retain the stone till he is paid for the services 
he has 


(b.) A noc cloth to B, a tailor, to make into a coat. B promises A to deliver 
‘the cont as soon as it is finished, and to give A three months’ credit for the:price. B 
is not entitled to retain the coat until he is paid. ; 
171, Bankers, factors, wharfingers, attorneys of a High Court, and 
General lien of bankers, Policy-brokers, may, in the absence of a contract 
factors, wharflogers, attor- to the contrary, retain, as a security for a gene- 
nega, and policy-brokers. = ral balance of account, any goods” bailed to 
them, but no other persons have a right to retain, asa security for 
such balance, goods bailed to them, unless there is an express contract 


to that effect. 
Bailments of Pledges. 


172. The bailment of goods as security for payment of a debt or 

‘ * “pawnor,’ and rformance of a promise is called ‘ pledge,’ 

‘ pawnes’ defined. he bailor is in this case called the ‘ pawnor.’ 

The bailee is called the ‘ pawnee,’ 

173. The pawnee may retain the goods pledged, not only for pay- 

; ment of the debt, or the performance of the 
Pesan of retainer. brome a for the interest of the debt, and 
sil necessary expenses incurred by him in respect of the possession or 
for the preservation of the goods pledged. — 
174 The pawnee shall not, in the absence of a contract to that 
Pawnee not to retain for °tect, retain the goods pledged for any debt or 


debt or promise other than promise other than the debt or promise for 
that for which goods pledg- which they are pledged; but such contract, in 


od. mption in case of ‘%2® absence of anything to the contrary, shall 


gubsoquedt advances. be presumed in regard to subsequent advances 
made by the pawnee, — 
Pawnee’s right an’ to ex- 175. The pawnee is entitled to receive 


treordinary expenses incur. . from the pawnor extraordinary expenses incur- 
red. vat oS him for the aresereauion ‘of the goods 
| pcag 
176, If the pawnor makes default in payment of the debt, or 
Pawnee’s right where performance, at the stipulated time, of the pro- 
pawnor makes default. mis6é, in respect of which the goods. were 
pledged, the pawnee may bring asuit against the pawnor upon the debt 
or promise, and retain the goods pledged as a collateral security ; or he 


sy oy the thing pledged, on giving the pawnor reasonable notice of 
e sale, | 


* Whether belonging to the bailo 
¢ As euch ? —— 
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Uf the proceeds of such sale are less than the amount due in re- 
spect of the debt or promise, the pawnor is still liable to pay the balance. 
If the proceeds of the sale are greater than the amount so due, the 
pawnee sball pay over the surplus to the pawnor, 


177. If a time is stipulated for the payment of the debt, or per- 
Defaulting pawnor’aright formance of the promise, for which the pledge 
to redeem, is made, and the pawnor makes default in pay- 
ment of the debt or performance of the promise at the stipulated tame, 
he may redeem the goods pledged at any subsequent time before the 
actual sale of them ; but he must, in that case, pay, in addition, any 
expenses which have arisen from his default. 


178. A person who is in possession of any goods, or of any bill of 
Pledgn by possessor of lading, dock-warrant, warehouse-keeper's certi- 
or of documentary ficate, wharfinger’s certificate, or warrant: or 
title to goods. order for delivery, or any other document of 
title to goods, may make a valid pledge of such goods or documents : 
Provided that the pawnee acts in good faith, and under circumstances 
which are not such as to raise a reasonable presumption that the pawnor 
is acting improperly : 
Provided also that such goods or documents have not been obtained 
from their lawful owner, or from any person in lawful custody of them, 
by means of an offence or fraud.* 


179. Where a person pledges goods in which he has only a limited 


Pledge where pawnorhas interest, the pledge is valid to the extent of 
only a limited interest. that interest. 


Suits by Bailees or Bailors against Wrong-doers. 


180. Ifa third person wrongfully deprives the bailee of the use 
Suit by baitor or bailee or possession of the goods bailed, or does them 
against wrong-doer. any injury, the bailee is entitled to use such 
remedies as the owner might have used in the like case if no bailment 
had been made ; and either the bailor or the bailee may bring a suit 
against a third person for such deprivation or injury. 
181. Whatever is obtained by way of relief or compensation in 
Apportionment of relief ®0Y such suit shall, as between the bailor and 
or corspensation obtained the bailee, be dealt with according to their 
by sach suits. respective interests. 


CuarTrer X.—AGENCY. 
Appointment and Authority of Agents. 


182. An ‘agent’ is a person employed to do any act for. another,f 
‘Agent’ and ‘principal’ or to represent another in dealings with third 
defined. persons, The person for whom such act is 
‘done, or who is so represented, is called the ‘principal.’ 
en eneeeneameenemmn coeneunaenaceanenamnemnmemenanemmnenmananen es mma 


® See 5 & 6 Vic., o. 39, as. 1 and 3. 
¢ Of. s. 325, infra, Au to the effect of an agont’s fraud, see sa. 17 and 238. 
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£83. ‘Any person whois of the sge of majority’ according te tho 
on -' law to which be is subject, and who is of sound 
Who may employ agent. = mind, may employ an agent.* 


184. As between the principal and third persons, any person may 

| ) become an agent; but no person who is vot of 

‘Who may be un agent. the age of majority and of sound mind can 

become an agent, so as to be responsible to his priucipal according to 
the provisions in that behalf herein contaiued. 


Consideration not neces- 185. No consideration is necessary to 
aary. create an agency. } 

Agent's authority may be 186. The authority of an agent may be 
expressed or iniplied. expressed or implied. 


187. An authority is said to be express when it is given by words 
Definitionsof expressand 8pvken or written, Au authority is said to be 
implied authority. implied when it is to be inferred from the cir- 
cumstances of the case; and things spoken or written, or the ordinary 
course of dealing, may be accquuted circumstauces of the case, 


Ttlustration. 


A owns a shop in Sorampur, living himself in Calcutta, and visiting the shop 
occasionally, The shop is managed by B, and he is in the habit of ordering goods 
frow C ia the name of A for tho at Soh of the shop, and of paying for them out 
of A's funds with A’s knowledge. has an implied authority from A to order 


gooda from C in the uame of A for the purposes of the shop. ‘ 


188. An agent, having an authority to do an act, has authority 

Extent of agent's author. to do every lawful thing which is necessary 
‘ity: in order to do such act. 

An agent having an authority to carry on a business has authority 

to do every lawful thing necessary for the purpose, or usually done in 

the course of conducting such business, 


Illustrations. 


(a.) Aix employed by B, residing in London, to recover at Bombay a debt due to 
B. A may adopt an y legal process necessary for the purpose of recovering the debt, 
and may give a valid discharge for the same. 

(b.) A constitutes Bo his agent to carry on hia business of a ship-builder. B 
may purchase timber and other materiale, and hire workmen, for the purpose of 
varrying on the business. 


189, An agent has authority, in an emergency, to do all suck acts 


Agent’s authority in an for wn ed Pe of protecting his principal from 
emergency, _ duss as would be done by a person of ordinary 
prudence in his owu case uuder similar ciroumstances.+ 


Tllaatrations. 


(a.) An agent for sale may have goods repaired if it be necessary. 
diately es erat aioe a ae pias Calcutta, with directions to send them imme- 
: a ak. may sell the provisions at if - 
the journey to Katak without spoiling. ine untoe feed Sen er oe 


Lacuna 











* Of. s. 11, supra, ¢ But nce s. 214, infra, . 
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. 190. An agent cannot lawfully employ another to perform acta 
When ageout cannot dele. Which he bas expressly or impliedly undertaker 
gate. to perform personally, unless by the ordinary 
custom of trade a sub-agent may, or, from the uature of the agency, a 
sub-agent must, be employed. 
191. A ‘sub-agent’ is a person employed by, and acting under the 
‘ Sub-agent’ defined. contral of, the original agent in the business of 
the agency. 
192. Where a sub-agent is properly appointed, the principal is, so 
Representation of princi. far as regards third persons, represented by the 
pal by eub-agent properly sub-ageut, and is bound by, and responsible for, 
@ppointed. his acts, as if he were an agent originally ap- 
| pointed by the principal. 
Agent's responsibility for The agent is responsible to the principal 
sub-agent. for the acts of the sub-agent : 
The sub-agent is responsible for his acts to the agent, but not to the 
Gub-agent’s responsibi. principal, except in cases of fraud or wilful 
‘tity. wrong. 
198. Where an agent, without having authority to do so, has ap- 
Agent's responsibility for pointed a person to act as a sub-agent, the agent 
wub-agent appointed with- stands towards such person in the relation of 
out authority, ® principal to an agent, and is responsible for 
his acts both to the principal and to third persons; the principal is 
not represented by or responsible for the acts of the person so employed,* 
nor is that person responsible to the principal. : 
194. Where an agent, holding an express or implied authority to 
Relation between princi. ame another person to act for the principal in 
pal and -person duly ap- tlie business of the agency, las named another 
pointed by agent to act in nergon accordingly, such person is not a sub- 


pupneerce Seeeny agent, but an agent, of the principal for such 
part of the business of the agency as is entrusted to him, 
Illustrations. 


(a.) A directs B, his solicitor, to sell his estate by auction, and to employ an auc- 
tioneer for the purpose. B names OC, an auctionecr, to conduct the sale. © is not @ 
sub-agent, but is A's agent for the conduct of the sale. 

(6.) A authorizes B, a merchant in Calcutta, to recover the moneys due to A from 
C & Oo. B instructs D, a solicitor, to take legal proceedings against C & Co. for the 
recovery of the money. D is not a sub-agent, but is solicitor for A. 

195. In selecting such agent for his principal, an agent ia bound 
. Agents duty in naming to exercise the same amount of discretion as a 
wuch person. man of ordinary prudence would exercise in his 
‘own case; and, if he does this, he is not responsible to the principal for 
the acts or negligence of the agent so selected. 

Illustrations. 

., (a.) A.instructs B, a merchant, to buy a ship for him. B employs a ship-sur- 
veyor of good reputation to choose a ship for A. The surveyor makes the choice 
negligently, and the ship turns out to be unseaworthy, and is lost. B is not, but the 

r is, responsible to A. 





ae "© Culess, of course, he ratifies them, seo s. 196, infra, 
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igns goods a merchant, for sale. B, in due course, employs an 
Pr che in good ‘credit ees the goods of A, and allows the auctioneer to receive 
the proceeds of the sale. The auctioneer afterwards becomes insolvent without having 
accounted for the proceeds, B is not responsible to A for the proceeds. 
Ratification. 
198, Where acts® are done by one peraon on behalf of another, but 
Right of person aa to acts without this knowledge or authority, he may 
acne for him without his elect to ratify or to disown such acts. If he 
authority. ratify them, the same effects will follow as if 
Bie they had been performed by his authority. 
197. Ratification may be expressed or may be implied in the con- 
Ratification may be ox- duct of the person on whose behalf the acts are 
pressed or implied, done. 
Illustrations. 


(a.) A, withont authority, buys goods for B. Afterwards B sells them to C on 
hia own account. B's conduct implies a ratification of the purchase made for him 


by A. : 
2 (8.) A, without B's authority, lends B's money to C. Afterwards B accepts in- 
terest on the moncy froin C. B's conduct implies a ratification of the loan. 


Knowledge requisite to 198. No valid ratification can be made 

valid ratification. by a person whose knowledge of the facts of the 
case is materially defective. 

Effect of ratifying unau- 199, A person ratifying any unauthorized 


thorized act forming part of act done on his behalf ratifies the whole of the 
S treeveriwe: transaction of which such act formed a part. 
200. An act done by one person on behalf of another without such 
Ratification of unauthor. other peraon’s authority, which, if done with 
ined act cannot injare third authority, would have the effect of subjecting a 
er third person to damages, or of terminating any 
right or interest of a third person, cannot, by ratification, be made to 
have such effect, 
Illustrations. 

(a.) A, not being authorized thereto by B, demands, on behalf of B, the delivery 
of a chattel, the property of B, from C, who is in possession of it. This demand 
cannot be ratified by B, so as to make C liable for dammages for his refusal to deliver. 

(b.) A holds a teses from B terminable on three months’ notice. C, an unauthor- 
ized person, gives notice of termination to A. The notice cannot be ratified by B, se 


as to be binding on A. 
Revocation of Authority. 


201. An agency is iercaltate by the principal revoking his author- 
Termination _ ity; or by the agent renouncing the busiuess 
arta of the agency ; or by the banidene of the agency 
being completed; or by either the priucipal or agent dying or becoming 
of unsound mind; or by the principal being adjudicated an insolvent 
under the provisions of any Act for the time being in force for the relief 
of insolvent debtora, 
202, Where the agent has himself an interest in the property which 
Termination of agency forms the subject-matter of the ageucy, the 
where agent hasan interest agency cannot, in the absence of an express 
$a subject-matter. contract, be terminated to the prejudice of such 
interest. | 


@ i. ¢., lawfal acte, 
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Tliuetrations. 

._ (a) A gives authority to B to sell A’as land, and to pay himself, out of the pro- 
ceeds, the debts due to him from A. A cannot revoke this aathority, nor can it be 
terminated by his insanity or death. 

(b.) A consigns 1,000 bales of cotton to B, who has made advances to him on 
such cotton, and desires B to sell the cotton, and to repay himself out of the price the 
amount of his own advances. A cannot revoke this authority, nor is it terminated by 
his insanity or death. 

203. The principal may, save as is otherwise provided by the last 

When principal may re- preceding section, revoke the authority given 
voke agent’s authority. to his agent at any time before the authority 
has been exercised 80 as to bind the principal, 

204. The principal cannot revoke the authority given to his agent 

Revocation where author. After the authority has been partly exercised, 
ity has been partly exer- 80 far as regards such acta and obligations as 
cised. arise from acts already done in the agency, 


Illustrationa. 


(a.) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay 
for it out of A’s moneys remaining in B’s hande, B buys 1,000 bales of cotton in his 
own name, eo as to make himself personally liable for the price. A cannot revoke 
B's authority so far as regards payment for the cotton. 

(b.) A authorizes B to buy 1,000 bales of cottun on account of A, and to pay for 
it out of A’s moneys remaining in B's hands. B buys 1,000 bales of cotton in A’s 
name, and so aa not to render himself personally liable for the price. A can revoke 
B's authority to pay for the cotton. 


205. Where there is an express or implied contract that the agency 
Compensation for revoca- should be continued for any period of time, the 
tion by principal, or renun- principal must make compensation® to the 
ciation by agent. agent, or the agent to the principal, as the caso 
may be, for any previous revocation or renunciation of the agency with- 
out sufficient cause. 
206. Reasonable notice must be given of such revocation or renun- 
Notice of revocation or ciation; otherwise the damage thereby result- 


“enunciation. ing to the principal or the agent, as the case 
may be, must be made good to the one by the other. 

Wetooation aud sencasias 207. Revocation and renunciation may be 
ton may be expressed or expressed or may be implied in the conduct of 
implied. : the principal or agent respectively, 

Illustration. 


.A empowers B to let A’s house. Afterwards A lets it himself. This is an im- 
slied revocation of B’s authority. 
When termination of 208. The termination of the authority 
t's anthority takes of an ageut does, not so far as regards the agent, 
roar as toagent andasto take effect before it becomes known to him, or, 
or so far aa regards third persons, before it be- 
comes known to them, 


Lliuetrations. 


(a.) A directs B to sell goods for him, and agrees to give B five per cent. com- 
mission on the pe fetched by the goods. A afterwards, by letter, revokes B's author- 
7. B, after the letter is sent, but before he receives it, sells the goods for 100 rupees. 
aale is binding on A, and B is entitled to five rupees as his commission. ; 


bad ee «. 78, supra. 
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adras, by letter, directs B to sell for him some cotton lying in a 
satekoue ie icity, und afterwards, by letter, revokes hie authority -to sel, and 
directs B to send the cotton to Madras. 8B, after receiving the secon letter, enters 
into a contract with C, who knows of the first letter, but not of the Seriya agent 
anlo to him of the cotton. C pays B the money, with which B abseconds. O's pay- 


ont i das against A. . 
a Fi directe B, Duis agent, to pay certain money to C. A dies, and D takes out 


probate to hia will, B, after A’s death, but, before hearing of it, pays the money to 
C. The payment is good as against D, the executor. 


209. When au agency is terminated by the principal dying or 
Agont’s daty on termina. becoming of unsound mind, the agent is bound 
tion ofageucy by priucipal’s to take, on behalf of the represeutalives of bis 
death or insanity. late principal, all reasonable steps for the pro- 
tection and preservation of the interests entrusted to him. 


810. The termination of the authority of an ageut causes, the 

Termination of sub. termination (subject to the rules herein con- 

agent's anvhority. tained regarding the termination of an ageut’s 
authority) of the authority of all sub-agents appoiuted by Lim, . 


Agent’s Duty to Principal. 


211. An agent is bound to conduct the business of his principal 
" Agent's duty in condact- according to the directions given by the prn- 
ing principal's business. cipal,” or, in the absence of an3,such directiana, 
according to the custom which prevails in doing business of the same 
kind at the place where the agent coudacts such business, When the 
agent acts otherwise, if any loss be sustained, he must make it good 
to hia principal, and, if any profit acctues, he must account for it. 

Llustrations. 


(a.) A, an agent engaged in carrying on for B a business, in which it is the cus- 
tum to invest from time to time, at interest, the moneys which may be in hand, omits 
to make such investment. A must make good to B the interest usually obtained by 
suo investments. 

» _(b.) B, a broker, in whose business it is not the custom to sell on credit, selle 
goods of A on cradit to C, whose oredit at the tine was very high. C, before pay- 
ment becomes insolvent. B must make good the loss to A. 


212. An agent is bound to conduct the business of the agency 
Skill and diligence re. with as much skill as is generally possessed 
quired from agent. by persons engaged in similar business, unless 
the principal has notice of his want of skill. The agent is always 
bound to act with reasonable diligence, and to use such skill as. he 
possesses; and to make compensation to his principal in respect of 
the direct cousequences of his own neglect, want of skill, or miscon- 
duct, but not in reapect of loss or damage which are indirectly or re- 
motely caused by such neglect, want of skill, or misconduct. 
Jilustrations, 
a.) A a merchant in Caleutta, has as j 
shee i8 paid on A’s aceount, with jeer a nit B Hiern beh hse 
derable time. A, in consequence of not receiving the money, becomes insolvent. B 
ia liable for the money and interest from the day on which it ought to heve bean 


paid, according to the usual rate, and for any f i 
variation of rate of exchange—but not further. ny further direct loss—ea, &. gy by 


os SoTL: 


* Bat sce s. 189, sx 











. 
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_ (d%) A, wh agent for the aile of goods, having authority to sell on oredit, eelis'th 
B on ocd without making the proper and ysual ah gh as to the solvency of 'R. 
B, at the time of such aale, is insolvent. A must make compensation to his prinoi- 
pal-in ay es any loxs thereby sustained. ns disete 

| 0.) A;-an indjtrance-broker employed by B to effeet an insurance ona ship, omits 
to see that the usual clauses are inserted in the policy.. The ship is afterwards lost. 
In consequence of the omission of the clauses nothing can be recovered from the 
‘anderwiiters. A is bound ‘to make: good the loss to B. 4 | 

. dd A, a merchant in England, directs B, his agent at Bombay, who accepts the 
agency, to send him 100 bales of cotton by a certain ship. 3B, having it in his power 
to send the cotton, omits to do so. The ship arrives safely in England. Soon after 
he? arrival the price of cotton rises. B is bound to make good to A the profit whid¢h 
the might ‘have made by the 100 bales of cotton at the time the ship arrived, but not 
any profit he might have made by the subsequent rice. eS 


' genta accounts. 213. An agent is bound to render proper 
accounts to his principal on demand, 


. 214 It ie the duty-of an agent, in cases of difficulty, to use all 
Agent’s duty to commu. fFreasonable difigence in communicating wit 
nicate with principal. his principal, and in seeking to obtain his in- 

| #tractions,* 
215. If an agent deais on his own account in the business of the 
hight of principal when 2gency, without first obtaining the conserit 
agent deale on his own ac- of his principal, and acquainting him with all 
pai eth in append oe material circumstances which have come to his 
tthont/pringipal’é consent. o.vn knowledge on the subject, the principal 
may fepudiate the transaction, if the case show, either that any ma- 
terial fact-has been dishonestly concealed from him'by the agent, or that 

the dealings of the agent have been disadvantageous to him. 
| Illustrations. 


(-) A directs B to sell A’s estate. B buys the estate for himself in the name of 
©. A, on discovering that B has bought the estate for himself, may repudiate the 

sdle, if he can show that B has dishonestly concealed any matcrial fact, or that the 
,eaie has been disadvantageous to him. 


(b.) A directs B to sell A’s estute. B, on looking over the estate before selli 
it, finds a mine on the estate which is unknown to A. B informs A that he wishes to 
buy the estate for himself, but conccals the discovery af the minc. A allows B to 
buy, in ignorance of the existence of the mine. A, on discovering that B knew of 

ue mijneé at ‘the tine he bought the estate, may either repudiate or adopt the sale at 
his option. ' ; 
216, If an agent, without the knowledge of his principal, deals To 

Principal's right to bene. the business of the agency on his own account 

fit gained by agent Genling instead of on account of his principal, the prin- 

on bis own socount in busi- cipal is entitled to claim from the agent any 

‘mess'of agency. benefit which may have resulted to him from 

the transaction. 


Iilustration. | 
_& directs B, his agent, to bny a certain hoowe for him. B tells A it cannot be 
_ bought, and bays the house for himeclf. A may, on discovering that B has brought 
_ the house, compel him to sell it to A at the price he gave for it. 
817. An agent may rétdin,t out of any sums received on account of 
_Agent’s right of retainer the principal in the business of the agency; al. 
oat ofsumsreceivedonprin- moneys die to himself in respect of dvancet 
. Sipal’s account. imfadé or expenses properly incurred by him in 
tol + Bee », 280, sopre., ¢ Beco s, 221, infra, 
M, 42 
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condacting such business, and also such remuneration as may be pay- 
able to him for acting as agent. 


, 218, Subject to such deductions, the agent 
seneteaa foe petal me ig bound to pay to his principal qll sums received 
on bis account, 


219. In the absence of any special contract, payment for the per- 
When agent's remanera- formance of any act is not due to the agent 
tion becomes due. until the completion of such act; but an agent 
may detain moneys received by him on account of goods sold, although 
the whole of the goods consigned to him for sale may not have been 
sold, or although the sale may not be actually complete. 


220. An agent, who is guilty of misconduct in the business of the 
Agent not entitled to re. agency,” is not entitled to any remuneration in 
muneration for businessmis- respect of that part of the business which he 
condacted. has misconducted. 
I lustrations. 
(a.) A employs B to recover 1,00,000 rupees from C, and to lay it out on good 
security. B recovers the 1,00,000 rupees, and lays out 90,000 rupees on good security, 
but lays out 10,000 rupees on security which he ought to have known to be bad, 
whereby A losca 2,000 rupees. B in entitled to remuneration for recovering the 
1,00,000 rupees and for investing the 90,000 rupees. He is not entitled to any remu- 
oo for investing the 10, rupees, and he must make good the 2,000 rupees to 


(6.) A employs B to recover 1,000 rupees from C. Through B's misconduct the 
money is not recovered. B is entitled to no remuneration for his services, and must 
make govud the loss, 


221. In the absence of any contract to the contrary, an agent is 
Agout’s lien on principal’s entitled to retain goods, papers, and other pro- 
property. perty whether moveable or immoveable, or 
the principal received by him, until the amount due to himself for com- 
miesion, disbursements, and services in respect of the same, bas been 
paid or accounted for to him.+ 


Principal's Duty to Agent. 


Agent to be indemnified _ 222. The employer of an agent is bound 
againet consequences of to indemnify him against the consequences of 
lawful acts. all lawful acts done by such agent in exercise of 

the authority conferred upon him. 
. fitustrations. 
: (a.) B, at Sing&pur, under instructions from A, of Caleutta, contracts wi 
deliver certain goods tohim. A does not send the goods to B, and © maar 
breach of contract. B informe A of the suit, and A authorizes him to defend the 


suit, B defends the suit, and is compelled to damages and i » 
ager - et ies to rote such damages, cous aid syenece: ene 
' — (6.) 3, a broker at Calcutta, by the orders of A, a merchant there, contracts wi 
C for the purchase of 10 casks of oil for A. Afterwards A refuses to receive the oil, 
and OC sues B.t B informs A, who ropudiates the contract altogether. B defende, but 


unsuccessfully, and has to damages and costs, and incur ’ ‘able 
to B for such damages, coeds, and expenses. = pn enna, eee ae 


* See on. 105, 211, 213, 213, 214, 318, supra. 


+ As to the general lien of an t who is a banker, factor, " 
neee Th agen ’ attorney, or policy. 


3 1t must be assumed that the disclosed principal conld not be sued, sce a, 290, infra, 
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228. Where one person employs another to do an act, and the 
Agent to be indemnified agent does the act in good faith, the employer 


against consequences of acts is liable to indémnify the agent against the 
— in good _ consequences of that act, though it cause an 
injury to the rights of third persous. 


lilustrations. 


(a.) A, = decree-holder, and entitled to execution of B’s gooda, requires the officer 
of the Court to seize certain goods, representing them to be the gooda of B. The 
officer esizes the goode, and is sued by C, the true owner of the goods. A is liable to 
indemnify the officer for the sum which he is compelled to pay to C, in consequence 
of obeying A’s directions. : 

(b.) B, at the request of A, sells goods in the possession of A, but which A had 
no right to dispose of. B does not know this, and bands over the proceeds of the sale 
to A. Afterwards C, the true owner of the goods, sues B, and recovers the value of 
the goods and costs. A is liable to indemnify B for what he bas been compelled to 
pay to C, and for B’s own expenses. 


224. Where one person employs another to do an act which is 

Non-liability of employer criminal, the employer is pot liable to the 

ofagenttodoacriminalact. agent, either upon an express or an implied 
promise to indemnify him against the consequences of that act.* 


Lilustrations, 


(a.) A employs B to beat C, and agrees to indemnify him against all consequences 
of the act. B thereupon beats C, and has to pay damages to C for so doing. A is 
not liable to indemnify B for those damages. 

(d.) B, the proprietor of a newspaper, publishes, at A’s request, a libel upon OC in 
the paper, and A agrees to indemnify B against the consequence of the publication, 
and coats and damages of any action in respect thereof. B is sued by C, and has 
to pay damages, and also incurs expenses. A is not liable to B upon the indemnity. 


Compensation to agent 225. The principal must make compensa- 
fer injury caused by princi. tion to his agent in respect of injury caused to 
pal’s neglect. such i by the principal's neglect or want 

of skill, 
Mlustration. 


A employs B as a bricklayer in building a house, and puts up the scaffolding 
himself. The ery is unskilfully put up, and B is in consequence hurt. A mast 
make compensation to B. 


Effect of. Agency on Contracts with third Persons. 
226. Contracts entered into through an agent, and obligations 


Enforcement and conse. Stising from acts done by an agent, may be 
quences of agent’s con- enforced in the same manner, and will have the 


trate. same legal consequences, as if the contracts had 
been entered into and the acts done by the principal in person. 
Lilustrations. 


(a.) A bays goods from B, knowing that he is an agent for their sale, but not 
knowing who is the principal. B's principal is the person entitled to claim from A 
the price of the goods, and A cannot, in a suit by the principal, set-off against that 
claim a debt due to himself from A. ? ; ; 

(b.) A, being B's agent, with authority to receive money on hia behalf, receives 
from C a sum of money due to B. C is discharged of his obligation to pay the eum 
in question to B. . 





® Beco s, 24, supra. 


- * 987. When an, agent doea more thap. he. is authorized. te @g,-and 
| Maxis ‘sew hee aay when the part of what be does, which is within. 
wha agent exceeds anthor- his authority,.can be separated from the part.. 
ity. "which ia beyond his authority, ao. much-only 
= what he does as is within his authority, is binding aa between bim, 
and his principal, . 
| Tllustration. _ 
A, being owner of a ship and cargo, authorizes B to procure an: insnrance for 
‘sapees on the ship. B procures a policy for 4,000 rupees on the ship, and an- > 


other for the like sum on the cargo. A is bound to pay the premium for the policy 
on the ship, but not the premium for the policy on the cargo. 


228. Where an agent does more than he is authorized to do, and: 
Principal not bound when What hie does beyond the scope of his authori’ 
exovss of agent's authority ty cannot be separated from what is within it, ’ 
is not separable. the principal is not bouud to recognize thei 
transaction. 


Illustration. ; 
A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 lambs for, 


* 


one sum of 6,000 rupees. A may repudiate the whole transaction. 


229. Any notice given to or information obtained by the agent, 
Conseqnences of nutioo provided it be given or obtained in the course, 
givon to agont. of the business transacted by him for the prin-; 
cipal, shall, as between the principal and third parties, have the same 
legal consequence as if it bud been given to or obtained by the printipal.’ 


Tlluatrations. i 


(a.) A is employed by B to buy from C certain goods, of which. C is the apparent 
owner, and buys them accordingly, In the course of the treaty for the sale, A learns. 
that the goods really belonged to D, but B is ignorant of that fact. B is not entitled! 
to sot-off a debt owing to him from C against the price of the goods. 

veers is employed by B to buy from C goods of which C is the apparent owner. 
A was, before he wax so employed, a sorvant of C, and then learnt that the goods really 
belonged to D, but B is ignorant of that fact. In spite of the knowledge of his agent, 
B inay set-off against the price of the goods a debt owing to him from C. = ok 


Agent cannot. poracnally 230. In the absence of any contract to 
enforce, nor be bound by, that effect, an agent cannot personally enforce 
oyntracts go behalf of prin- contracts entered into by him on behalf of his 


cipal. principal, nor is he personally bound by them. 
. Presumption of ooutract : Sucha contract shall be presumed to exist, 
te contrary. in the following cases :— 


(1.) Where the contract is made by an agent for the sale or 

purchase of yooda for a merchant resident abroad : | 
(2.) Where the agent does-not disclose the name of his principal : 
(3.) Where the principal, though disclosed; cannot be sued’ 


‘231, If an agent makes a contract with a person who neither. 
Rights of partice to « knows, nor has reason to suspect, that he.is an, 
contract made by agent not agent, his principal may require the perform- 
Ateolosed. _ ance of the contract; but the other contract- 
ing party has, as against the principal, the same rights as he would have 
had’as aguiust the agent if the agent had been principal, 


Se TK.) COMPRALS.> wa 


If the principal discloses himself before the contract is completed, 
the other contracting party may refuse to fulftl the coutract, if he can 
stiow that, if he had knowu who was the principal in the contract, or if 
he ha kuown that the agent was not a principal, he would not kave 
entered into the contract. 


232. Where ove man makes a contract with another, neither 
Performance of contrace Kuowing nor having reasonable ground to sna- 
with agent supposed to be pect that the other is an agent, the principal, 
principal. if he requires the performance of the contract, 
can oily obtain such performance subject to the rights aud obligations 
aubsisting between the agent and the other party to the contract, 


dilustration. 


A, who owes 600 rupees to B, sells 1,000 rupees’ worth of rice to B. A is actin 
és agent for C in the transaction, but B has no knowledge nor reasonable ground o 
suspicion that euch is the case. C cannot compel B to take the rice without allowing: 


him to set-off A’s debt. 
288. In cases where the agent is personally liable, a person dealin 
Right of person dealing with him may hold either him. or his priucip 
with agent personally liable. or both of them, liable. 


Illustration, 


A enters into a contract with B to sell him 100 bales of cotton, and afterwarda 
discovers that B was acting as agent for C. A may sue either B or ©, or both, for. the 
price of the cotton. | 
234. When a person who has made a, contract with an agent ins 
| iets St ace duces the agent to act upon the belief-thag the 
agent or principal to act on Principal only will be held liable, or induces 
belief that principal or the principal to act upon the belief that the 
agent will be held excla- = poent only will be held liable, he cannot after- 
eively liable. ° - oe 
ane wards hold liable the ageut or priucipal respec4 
tively, a 
235. A person untruly® representing himself to be the authorized 
Liability of pretended agent of another, and thereby inducing a third 
agent. person to deal with him as such agent, is liable, 
if his alleged employer does not ratify his acts, to make compensation 
to the other in respect of any loss or damage which he has incurred by 
jo dealing. 
286. A person with whom a contract has been entered into in 
: Person falsely contract. the character of agent is not entitled to 
ng as agent, not eutitled require the performance of it, if he was in 
4 performance. reality acting, not as agent, but on his own 
account, 


257. When an agent has, without authority, done acts or incurred 
Liability of principal in. Obligations to third persons on behalf of his 
Basieg belief that agent’s principal, the principal is bound by such acts or 
Se es note were au- obligations, if he bas, by his words or conduct, 

induced such third persons to believe that such 


acts and obligations were within the scope of the agent's authority. 


w 


e 
rf 
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(a) A consigns goods to B for sale, and gives him instractions not to sell under 
a Hon wie , being ignorant of B's instructions, enters into a contract with B*to 
buy the goods at » price lower than the reserved price. A is bound by the contract. 

.) A entrasts B with negotiable instraments endorsed in blank. B sells them 
to C in violation of private orders from A. The sale is good. | 
288. Misrepresentations made, or frauds apie by atin 

Effect, on agreement, of &cting in the course of their business for their 
siarovreceatauion or fraud ineipals. have the same eftect on agreements 
by ageut. made by such agents as if such misrepresenta- 
tions or frauds bad been made or committed by the principal ;* but 
misrepresentations made, or frauds committed, by agents, in matters 
which do not fall within their authority, do not affect their principals. 

Illustrations. 


(a.) A, being B’s agent for the sale of gooda, induces C to buy them by a mis- 
ntation which he was not authorized by B to make. The contract is voidable, 
as between B and C, at the option of C. 
(b.) A, the captain of I3’s ship, signa bills of lading without having received on 
board the goods mentioned therein. The bills of lading are void as between B and the 
pretended consignor. 


CnuaPrer XI.—Or PARTNERSHIP. 


239. ‘Partnership’ is the relation which subsists between person. 

who bave agreed to combine their property, 

*Partoerahip’ defined. = Jabour, or skill in some business, and to share 
the profits thereof between ee — ere +s 
ersons who have entered into partnershi 

"Firm! defined. with one another are called oallectively a ‘ firm 

Illustrations. 
(a.) A and B buy 100 bales of cotton, which they agree to sell for their joint 


acconng. A and B are partners in respect of such cotton. 


(6.) A and B buy 100 bales of cotton, agreeing to share it between them. A an 
B are not partoers. 


(c.) A agrees with B, a goldsmith, to buy and furnish gold to B, to be worked u 
by ue oe sold, and that they shall share in the resulting profit or loss. A and B 
are partners. 


(@.) A and B agree to work together as carpenters, but that A shall receive al 
profite and shall pay wages to B. A and B are not partners. 


- (e.) A and B are joint owners of a ship. This circumstance does not make them 
partners. 


240. A loan to a person engaged or about to engage in any trade 
Lender not a partner by OF undertaking, upon a contract with such per- 
advancing money for share son that the lender shall receive interest at - 
A prot. rate varying with the profits, or that he shal 
receive a share of the profits, does not, of itself, constitute the lende 

@ partner, or render him responsible as sucht ; 
241. In the absence of any contract to the contrary, property lef 
Property left in business DY & retiring partner, or the representativ. 
by retiring partner, or de. of a deceased partner, to be used in the busi: 
rac partners represen- ness, is to be considered a loan within th: 

meaning of the last preceding section. 
; Heh 8. 250, infra. 
isan iawauneeon ee ee but the law applicable 4 
Seo AMoliwo v. Court of Wards, 10 Beng. S13, 
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242. No contract for the choline of a — or agent of 
. Servant t . any person, engaged in avy trade or undertak- 
nerated by shese of gretta ing, by a share of the profits of such trade 
not @ partner. or undertaking, shall, of itself, render suck: ser- 
vant or agent responsible as a partuer therein, nor give him the rights 
of a partner. 
243. No peraon, being a widow or child of a deceased partner 
Widow or child of de. of a trader, and receiving, by way of annuity, 
ceased partner receiving a proportion of the profits made by sych trader 
annuity vut of profits, net jn his business, shall, by reason only of such 
m partner, receipt, be deemed to be a partuer of such 
trader, or be subject to any liabilities incurred by him. 
244, No- person receiving, by way of annuity or otherwise, a 
Person receiving portion Portion of the profits of avy business, in con- 
of profits for sale of good- sideration of the sale by him of the good-will 
will, not @ partner. of such business, shall, by reason only of such 
receipt, be deemed to be a partner of the person carrying ou such 
busiuess, or be subject to his liabilities,* 


245. A person who has, by words spoken or written, or by his 

Responsibility of person conduct, led another to believe that he isa 

leading another to believe eae In & particular firm, is respousible to 
him « partner, im as @ partuer iu such firm. 


246, Any one consenting to allow himself to be represented as 

Liability of person per- ® partner is liable, as such, to third persons 

mitting himeelf tobe repree who, on the faith thereof, give credit to the 
sented as a partner. part nership.+ 


247. A person who is under the age of majority according to the 
Minor partner not pereon- law to which he 1s subject,f may be admitted 
ally liable, but hie share is. to the benefits of partnership, but cannot be 
made personally liable for any obligation of the firm; but the share 


of such minor in the property of the firm is liable for the obligations 
of the firm. 


248. A person who has been admitted to the benefits of partner- 
Liability of minor part- ship under the age of raajorityf becomes, on 
ner on attaining majority. attaining that age, liable for all obligations in- 
curred by the partuership since he was so admitted, unless he gives 
bra notice, within a reasonable time, of his repudiation of the part- 
nership. 


249. Every partner is liable for all debts and obligations incurrec 
”“ Partner's liability for . while he is a partner in the usual course o 
debts of partnership. business by or on behalf of the partnership ; 
but a person who is admitted as a partuer into an existing firm doer 
not thereby become liable to the creditors of such firm for any thing 
done before he became a partuer. 


260. Every partner is liable to make compensation to third persons 
Partner’aliability tothird in respect of loss or damage arising from the 


person for neglect or fraud neglect or fraud of any partner in the manage- 
_ Of co-partuer. ment of the business of the firm. : 


© 28 & 29 Vic., 0.86. + Bee Act I, of 1872,8,109. f$ See Act IX, of 1875, 
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254, Euch partner, who does any act sievessary for, or nsually done 
Partner's power to bind in, carrying un the business of such a partner- 


go-partners. ship as that of which he is a member, binds 
hie qo-partners to the same extent as if he were their agent duly 
inted for that purpose, ‘ 


Exception.—If it has been agreed between the partners that any 
restriction shall be placcil apon the power of any one of them, no act 
done in contravention of such agreement shall bind the firm with re- 
‘spect to persons having notice of such agreement. , 


Illustrations. . j 
(a.) A and B trade in partnership, A residing in England, and B in India. A 
Qraws a bill of exchange in the nawe of the firm. B has no notice of the bill, nor 
ie he at all interested in the transaction. The firm is liable on the bill, provided the 
holder did not know of the circurostances under which the bill was drawa. 
().) A, being one of a firm of solicitors and attorneys, draws a bill of exchan 
jin the name of the firm without authority. The other partners are not liable on t 


(c.) A and B earry on business in partnership as bankers. A sum of money is 
received by A on behalf of the firm. A does not inform B of such reosipt, and after- 
wards A appropriates the money to his own use. The partnership is liable to muke 
good the money. : ; 

id.) A and B are partners. A, with the intention of cheating B, goes to a shop 
and purchases articles on behalf of the firm, such as might be used in the ordinary 
course of the partnership business, and converts them to his own separate use, there 
beh no collusion between him and the seller. The firm is liable for the priee of the 
goods. 

252. Where partnera have by contract regulated and defined, as 


defining partoers rights tions, such contract can be annulled or altered 


and obligations. only bv consent of all® of them, which consent 
must either be expressed or be implied from a uniform coursé of dealing. 
Itlustration. 


A. B, and C, intending to enter into partnership, execute written articles of agree- 
ment, by whivh it is stipulated that the nett profits arising from the partnership busi- 
wees shall be equaliy divided between them. Afterwards they carry on the partnership 
dusiness for many years, A receiving one-half of the nett profits, and the other half 
being divided a ly between Band C. All parties know of and acquiesce in this 


arrangement. Thia course of dealing supersedes the provision in the articles as to 
the division of profits. 


lee determini 
ae pag rosctnal rasa Hf satte 253. In the absence of any contract to the 
where no ouutract to con. contrary, the relations of partners te each 
trary. other are determined by the fcllowing rules :— 


(1.) All partners are joint owners of all property originally brought 
into the partnership stock, or bought with money belonging to the 
partnership, or acquired for purposes of the partnership .business, Al 
auch property is called partnership property. The share of each ner 
in the partnership property is the value of his origival contribution 
increased or diminished by his share of profit or loss; , 

(2.) All partuers are entitled to share equally in the profits of the 
partnership business, and must contribute equally towarde the losse. 
mart n, — erie : righ 
| partner has a right to take in the management ¢ 
the partnership business : a 3 : 
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(4.) Each partner is bound to attend diligently to the business of 
the. partnership, and is not entitled to any remuneration for agting in 
such business : 

(5.) When differences arise as to ordinary matters connected, with 
the partnership business, the decision shall be according to the opinion 
of the majority of the partners; but no change in the nature of the 
business of the partnership can be made, except with the consent of all 
the partoers :® 

(6.) No pergon ean introduce a new partner into a firm without the 
consent of all the partners: 

(7.) If, from any cause whatsoever, any member of a partnership 
ceases to be so, the partnership is dissolved as between all the other 
members : 

(8.) Unléss the partnership has been entered into for a fixed term, 
any partner may retire from it at any time: 

(9.) Where a partnership has been entered into for a fixed term, 
no partner can, cos such term, retire, except with the consent of all 
the partners, nor can he be expelled by his partners for any cause what- 
ever, except by order of Court: 

(10.) Partnerships, whether entered into for a fixed term or not, 
are dissolved by the death of any partner. 

When Court may dissolve 254. At the suit of a partner the Court may 
partnership. dissolve the partnership in the following cases:— 

(1.) When a partner becomes of unsound mind: 

(2.) When a partner, other than the partner suing, has been 
adjudicated an insolvent under any law relating to insolvent debtors : 

_ (3.) When a partner, other than the partner suing, has done 
any act by which the whole interest of such partner is legally trans- 
ferred to a third person : : 

(4.) When any partner becomes incapable of performing his part 
of the partnership contract : 

(5.) When a partner, other than the partner suing, is guilty of 
gross misconduct in the affairs of the partuership or towards his 
partners : 

(6.) When the business of the partnership can only be carried on 
at a lasa. 

Dissolution of partnership 255. A partnership is in all cases dis- 
by prohibition of business. solved by ita business being prohibited by law. 


256. If a sesh aoa agetae into for a fixed ae ela 
; ar after such term has expired, the rights an 
isa dale Aig didi bret obligations of the partners will, in the absence 
tinued after expiry of term of any agreement to the contrary, remain the 
pee it was entered same as they were at the expiration of the 
| term, so far as such rights and obligations can 
be applied to a partnership dissolvable at the will of any partner. 
257. Partoers are bound to carry on the buisness of the partner- 
General duties of part- ship for the greatest common advantage, to be 
nare. just and faithful to each other, and to render 
true accounts and full information -of all things affecting the paftner- 
ship to any partner or his legal representatives, 


© 8, 262, supra, 
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Ree 268, A partner must account to the firm 
derived rate ghar ik for any benefit derived from a transaction 
eflvoting partnership. affecting the partnership, 
Tliustrations, 
(a.) A, B, and C, are partnors in trade. C, without the knéwledge of A and B, 


obtains for hid own sole benefit a lease of the house in which the partnership business 
is carried on. A ond B aro entitled to participate, if they please, in the benefit of 


(B) A, B, and C, carry on business together in partnership as merchants tradin 
betweon Bombay and London. D, a merchant in London, to whom they make theit 
consignments, secretly allows C a share of the commission which he receives upon 
auch consignments, in consideration of C’s using his influence to obtaia the _ 
ments for him. C is liable to aceount to the firm for the money so received by him, 
259, If s partner, without the knowledge and consent of the other 
Obligations, to frm, of partners, carries on any business competing of 
ner carrying onocompet- Interfering with that of the firm, he must 
ng business. account to the firm for all profits made in such 
business, and must make compensation to the firm for any loss occa 

sioned thereby. 

260. A continuing guarantee, given either toa firm or to & third 

Revocation of continuing Person, in respect of the transactions of a firm, 
guaratee by obange in 18,in the absence of agreement to the contrary, 

rm. revoked as to future transactions by any change 
in the constitution of the firm to which, or in respect of the trans- 
sctidns of which, such guarantee was given.* 

261, The estate of a partner who has died is not, in the absence 

Non-lability of deconsed Of an express agreement, liable in respect of 
partner's estate for snbse- any obligation incurred by the firm after bis 
quent obligations, death. 

262. Where there are joint debts due from the partnership, and 

Payment of partnerahip- also separate debts due from any partner, the 
Gebta, and of seperate debts. partnership property must be applied in the 
first instance in sat haa of the debts of the firm, and if there is any 
surplus, then the share of cach partner must be applied in payment of 
his separate debts or paid to him. The separate property of apy part- 
ner must be applied first in the payment of his separate debts, and the 
surplus (if any) in the payment of the debts of the firm. 

Continuance of partner's 263. After a dissolution of partnership, the 
rights and obligations after rights and obligatious of the partners continue 
dissolution. in all things necessary for winding-up the 

business of the partnership. 
264, Persons dealing with a firm will not be affeeted by a dissolu- 

Notice of dissolation, tion of which no public notice bas iven, 

unless they themselves had notice of such 
dissolution, ; 
#65. In the absence of any epee to ety rappin after the 
t of partners to termination of a partnership, each partner or 
Sar oa iby Court his sapreacatativen may ably to abe Court 
of part- to wind-up the business of the firm, to provide 
| for the payment of its debts, and to distribute 
the surplus according to the shares of the partners respectively, 
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Ezplanation.—The Court in this section means a Court not in- 
ferior to the Court of a District Judge within the local limits of whose 
jarisdiction the place or principal place of business of the firm is situated, 

Limited.liabitity partner. 266, Extraordinary partnerships, such as 
ships, incorporated partner- partnerships with limited liability, incorporated 
ships, and joint-stock com- partnerships, and joint-stock companies, shall 
panies. be regulated by the law for the time being in 

force relating thereto.* 








* See Act X. of 1866 and the following apecial Acts: V. of 1838, amended by V. of 
1854 (Bengal Bonded Warehouse) ; V. of 1857, amended by XI, of 1867 (Oriental Gas 
Company; XI. of 1876 (Presidency Banks); and Madras Act VI. of 1 (Madras 
Equitable Assurance Sooicty). 


SCHEDULE.—ENactTMENTS REPEALED. 























Statutes, 
No. and year of 
Statute. TiTLy, | Extent of repeal, 
Stat. 29 Car. II., cap. 8.| An Act for tha prevention of Frauds | Sections 1, 8, 3, 4, 
and Porjuries. and 17, 

Stat. 11 & 12 Vic., cap. | To consolidate and amend the law relat- | Section 42, 

21, ing to insolvent debtors in India. 

Acts. 

pais eeee ean aA canae ohepae ane aapeeee renee errno nee dnote ssa Deon saan irene marr ae rarer mannan 

No. and year of Act. TITLE. Extent of repeal. 
Act XIII. of 1840... | An Act for the amendment of the law | The whole. 


regarding factors, by extending to the 
territories of the East India Company, 
in cares govorned by English law, the 
provisions of the Stat. 4 Geo. iv., c, 83, 
as altered and amended by the Stat. 6 
Goo. iv., c. 94. 
Act XIV. of 1840 ... | An Act for rendering a written momo- | The whule. 
randam necessary to the validity of 
certain promises and engagemcuts, by 
extending to the territories of the East 
India Company, in cases governed by 
English law, the provisiona of the Stat. 
9 Geo. iv., o. 14. 
Act XX, of 1844 _—.... | An Act to amond the law relating to | The whole. 
Advances bond fide made to Agents in- 
trusted with goods, by extending to the 
territories of the East India Company, 
in cases governed by English law, the 
provisions of the Stat. 5 & 6 Vic., o, 39, 
as altered by this Act. 
Act XXI. of 1848... | An Aot for aveidiog Wagers... .. | The whole. 
Act V. of 1866 ... | An Act to provide a cheer procedure | Sections 9 & 10. 
‘on bills of exchauge, and to amend in 
. certain respects the commercial law 
of British India. 
Act XV. of 1866 _—.... | An Act to amend the law of Partnership | The whole. 
in Indian. 
Act VIE, of 1887 ...| Au Act to amend the law relating to | The whole. 
| Horse-racing in India. 
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INDEX TO THE CONTRACT ACT. 


Absolute acceptance, s. 7. . 
Abstinence when a consideration, 8. 2,cl.d. , 
Acceptance of proposals how made, s. 3. 
when completely communicated, s. 4. 
when revocable, s. 5. 
necessary to convert proposal into promise, s. 7. 
of consideration for a reciprocal promise offered with a proposal, s. 8. 
of performance of promise from third person, s. 41 
a at time not agreed on, 8. 55. 
of satisfaction instead of performance of promise, s. 63. 
of propvusal for gale, s. 78 
Account, agent bound to render proper, 8. 213. 
to be rendered to partner or his representatives, s. 257. 
of benefit derived by partner from transaction affecting partnership, s. 258. 
Acknowledgment of buyer’s ownership, s. 87, ill. a. 
Acquiescence in continuance of contract, s. 39. 
Act fitted to deceive, s. 17, cl. 4. 
specially declared to be fraudulent, s. 17, cl. 5, 
Active concealment when a fraud, s. 17, cl. 2. 
Acts repealed, see Repeal. 
Advances made by agent, s. 217. 
Advantage obtained by use of confidence or authority, s. 16, cl. 1. 
by breach of duty, 8. 18, cl. 3. 
received under agreement discovered to be void or under contract 
becoming void, 8 65. 
Age, undue influence over pen whose mind is enfeebled by, s. 16, cl. 1. 
Agency, termination of, 8. 201. 
coupled with an interest, 5. 202. 
Agent, to render accounts on demand, s. 13. 
fraud by, 8. 17. 
intent to deceive, s. 17. 
defined, s. 182, 
who may employ, s. 183, 
be, 8, 184. 
his authority may be express or implied, a, 186. 
extent of authority of, a. 188. 
his authority in an emergency, s. 189. 
his respousibility for sub-agent, s. 192. 
for sub-agent appointed without authority, s. 193, 
his duty in selecting agent for principal, s. 195. 
in conducting principal's business, s, 211. 
akill and diligence required from, s. 212 
to communicate with principal, s. 214. 
may retain moneys due to himself, s. 217. 
to pay sume received for principal, s. 218. 
when his reniuneration becomes due, s. 219. 
not entitled to remuneration for businees misconducted, s. 220. - 
his lien on principal’s property and papers, s, 221. 
when he cals pervonall} enforce nor be bound by“ contracts on behalf of 
principal, a. 230. 
rights of parties to contracts made by undisclosed, s. 281. . 
supposed to be principal, performance of contract with, s. 239, 
ersonally liable, right of poe dealing with, s. 233. 
lability of pretended, a. 235. 
reinuncrated by share of profits not a partner, s. 242, . * 
Seo Account; Advances ; Commission. 
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Agreement defined, s. 2, cl. e. 
when void, s. 2, cl. g. 
when 8 contract, s. 2, cl. A. 
when voidable, s. 2, ol. é. 
mistake of parties to, a. 20. 
in restraint of marriage, s. 26. 
of trade, 8. 27. 
of legal proceedings, s. 28. 
void for uncertainty, s. 29., 
by way of wager, s. 30. 
to substitute a new contract, 8. 62. 
to rescind or alter original contract, s. 62. 
for postponement of payment or delivery or both, s. 78. 
e Certainty ; Magic; Minor; Natural affection; Object; Void 
agreement, 
Agreements, when they are contracts, s. 10. : 
Alteration of a contract, s. 62. 
of partnership contract, s. 252. 
Alternative promise by one branch is illegal, s. 58. 
Annuity in consideration of sale of good-will, s. 244. 
Annulment of partnership contract, s. 252. 
Application for performance, es. 48, 49. 
for delivery of goods sold, s. 93. 
to stop re-delivery of goods to bailor, s. 167. 
to Court to wind-up partnership, s. 265. 
Apportionment of relief or compensation between bailor and bailee, s. 181, 
Appropriation of payments, ss. 59—61. 
Arbitration, contract to refer disputes to, s. 28. 
Ascertained goods, 8.78. ° 
Ascertainment of thing contracted to be sold, s. 79. 
of amount of price, s. 81. 
of goods after date of contract, s. 82. 
by subsequent appropriation, s. 83. 
by seller's selection, s. 84. 
Assent to appropriation of goods for purpose of agreement, s. 83. 
of surety to composition, &c., with principal debtor, s. 136. 
‘of creditor to misrepresentation, s. 142. 
Attornies, their liens, s. 171. 
bill drawn by member of firm of, s. 251, ill. 5. 
Auction, sale by, s. 86, ill. 3. 
separate sale of lots sold at, s. 122. 
Authority, misuse of, s. 16. 
of agent, express or implied, s. 186. 
definition of express, s. 187. 
implied, s. 187. : 
See Agent. 


Bail-bond, s. 74, exp 
Bailee, when finder of goods has responsibility of, s. 71. 
defined, s. 148. 
delivery to, how made, s. 149. 
care to be taken by, s. 151. 
when not responsible for loss of thing bailed, s. 152. 
making unauthorized use of goods bailed, s. 154. 
mixing with bailor’s consent Fis goods with goods of bailor, s. 155. 
without bailor’s consent when goods can,be separated, s. 166. 
: pogeentc eg or ere 157. 
may sue wrongfully taking or injaring g iled, s. 180. 
Bailment defined, s. 148. | 
by serete Jeune owners, 8. 165. 
Bailor defined, s. 148. . 
a disclose fete in napere s. 150, 
is responsibility to bailes, s. 164, 
without title, s. 166, 
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Bailor may sue person wrongfully taking or injuring goods bailed, s. 160. 
Bankers, their lien, s. 171. 
money received by member of firm on its behalf and appropriated, s. 251, 
° €. 


i 
Benefit received by party rescinding voidable contract, s. 64, 
ined by agent dealing on his own account, s. 216. 
rox transaction affecting partnership, s. 258. 
See Account ; Advantage. 
Bill of lading, cessation of right to stop a transit by assignment of, s. 102. 
pledge of, to secure advance made apecifically upon it, s. 103. 


itle conferrible by possessor of, s. 108, expl. 1. 
pledged by possessor of, s. 178. : 
signed by captain without having received goods, 8. 238, ill. d. 
Bodily distress, undue influence in case of, s. 16, cl. 2. 
Bond for performance of public duty, liability on breach of condition of, s. 74. 
Borrower, see Loan. 
Breach of duty, s. 18, cl. 2. 
of warranty, buyer's right on, s. 117. 
in respect of goods not ascertained or not in existence, buyer's 
right on, 8. 118, 
of contract of sale, 6. 120. 
British India, mistake as to law of, s. 21. 
Brokers, see Lolicy-brokera. 
Business, agreement in restraint of, a. 27. 
usual hours of, #. 47, 48. 
See Good-will ; Trade. 
Buyer to bear loss when goods become his property, s. 36. 
Care to be taken by bailee, 6. 161. 
Carriage, hire of unsafe, s. 150, ill. b. 
Carrier, delivery to, «. OL. 
goods in transit while in possossion of, s. 100. 
Certainty required in agreements, s. 29. 


Child of deceased partner receiving annuity out of profits not a partner, s. 243. 


Cvercion defined, s. 16. 
consent to agreement caused by, s. 19. 
liability of person to whom payment or delivery has been made under, 8. 72. 
See Ite-payment ; Return. 
Collateral events, s. 31. 
securily, retainer of goods pledged as, s. 176. 
Commission of agent, s. 221. 


Coummunication of proposal, how made, s. 3. 

when complete, s. 4 

of an acceptance when complete, x. 4. 

of revocation when complete, s, 4. 

of rescission of voidable contract, s. 66. 

with principal, s. 214. 

Compensation for ae or alae of contract containing reciprocal promises, 

ss. 53, 64. 

far loss occasioned by failure to do a thing at or before a specified 
time, a. 55. 

for non-performance of act known to be impossible or aulawful, s. 56. 

by person receiving advantage under void agreement or contract 

: _ becoming void, s. 65. 
enjoying benefit of non-gratuitous act, a. 70. 

for breach of contract, s. 73. : 

for failure to discharge obligationa resembling those created by 
contract, s. 73. 

for breach of contract in which a sum is named as payable in case of 
breach, #. 74. 

for non-fulfilment of contract ok ic reacinded, s. 75. 

for being prevented from rescinding contract, s. 108, exesp. 3. 

for loss caused by breach of warranty, ss. 117, 118, 
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Compensation for damage arising from goods bailed, s. 160. 
to goods bailed, s. 154. 
for loss — by premature return of thing bailed gratuitously, 
s. 159. 
for loss, &c., of a not duly returned, s, 161. 
sustained by bailee owing to bailor’s want of title, «. 164. 
for trouble, &c., incurred by finder of goods, 8. 168. 
recovered in suit by bailee against wrong-doer, s. 180. 
for revocation by principal, s. 205. 
for renunciation by agent, s. 205. 
for direct consequences of agent's neglect, &c., ». 212. 
to g oy for injury caused by a Paar treglect, s. 225. 
for loss arising from neglect or fraud of oo,partner, s. 250. 
caused Ae firm by competing business carried ou by partner, 
8. 259. : 
See Apportionment ; Promiae. 
Competence to contract, es. 10, 11. 
Competent person, employed to perform promise, s. 40. 
Competing business carried ou by partner, s. 259. 
Completion of business of agency, s. 201. 
Composition with principal debtor when it diecharges surety, 6. 194. 
See Assent. 
Compromise by indemnity-holder, s. 126. 
Concealment, s. 17, cl. 2. 
when a fraud, s. 17. 
of mine on vendor's estate, s. 19, ill. d. 
validity of guarantee obtained by, s. 143. 
of material fact by agent, s. 215. 
Concubinage, agreement to let to hire for, s. 23, ill. &. 
Condition iu life, necessaries suited to, s. 68. 
precedent to acceptance, failure to fulfil, s. 6, cl. 3. 
Conditions of a proposal, proposal accepted by performance of, s. 8. 
of bailment, ss. 153, 164. 
Conduct, acquiescence in continuance of contract signified by, s. 39. 
Confidence, misuse of, 5. 16, 
Connivance, s. 17. 
Consent, s. 10. 
defined, s. 13. 
when free, s. 14. 
caused by coercion or undue influence, s. 19. 
by fraud or misrepresentation, s. 19. 
of surety to vary terms of contract, s. 133. 
of bailor to mixture of goods, ss. 155, 156. 
of partners to alter or annul partnership contract, 8. 252. 
to change nature of business, s. 254, cl. 5. 
Consideration for a promise defined, s. 2, cl. d. 
when lawful, s. 23. 
inadequacy of, s. 25, expl. 2. 
for guarantee, s. 127. 
not necessary to create an agenoy. s. 185. 
See Abstinence ; Acceptance ; Valuable consideration. 
Contingent contract defined, s. $1. 
enforcement of, ss. 32, 33. 
where the contingency is an event happening, a. $2. 
not happening, s. 33. 
is the way in which a person will act, s. 34, 
is an event happening within a fixed time, 


8. ® 
not happening within a. fixed 
time, s. 86. 
is the erpenieg of an impossible event, 
% ° 
Continuance of contract, aoquicscence in, s. 39. 
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inui aranteo, 8. 129. 
Men ee revocation of, by notice, s. 130. 
by surety’s death, s. 131. 
revoked by change in firm, s. 260. 


Contract, incidents of, saved, s. 1, 
. defined, s, 2, el. A. 
competence to enter into, ss. 10, 11, 12. 
made in lucid interval, s. 12. 
when voidable, s. 19. 
to refer to arbitration, s. 28, excep. 1. 
contingent on an im ible event, se. 32, 34, 35, 36. 
acquiescence in o@ntinuance of, s. 39. 
performance of, ** 40-—60. 
compensation for breach of, ss. 53, 54, 73, 74. 
when rendered void by illness, s. 56, ill. e. 
alteration or rescission of a, s. 62. 
obligations resembling those created by, ss. 68-—-72. 
with Government, s. 74. 
to sell future crops, s, 87, ills. b and ¢. 
stolen property, s. 108, ill. a. 
entered into through an agent, enforcement of, s, 226. 
made by agent for foreign merchant, s. 230. 

See Agreement; Bailment; Communication; Compensation; Cbo-surety; Damage 
Delirium ; Discharge ; Disqualification ; Drunkenness ; Guarantee ; ialuaniy 
Injury; Insanity ; Knowledge; Lunatic; Partnership; Restoration; Specific 
performance ; Void contract ; Voidable contract ; Writing. 


Contribution, when one joint promisor may compel, s. 43. 
sharing lose by default in, s. 43. 
of partners towards lusses of partnership, s. 254, cl. 2. 
Conversion of proposal into promise, s. 7. 
Costa of indemnity-holder, s. 125. 
Co-surety, effect of releasing, s. 138. 
guarantee on contract that creditor shall not act upon it until another person 
ine as co-surety, a. 144. 
Co-sureties liable to contribute equally, s. 146. 
their liability when bound in different suma, s. 147. 
Credit, sale on, s. 78, ills. c and d. 
Creditor defined, s. 126. 
Creditors of firm, liability of incoming partner to, 8. 249. 
Criminal act, non-liability of employer of agent to do a, s. 224. 
Crops, contract to sell future, s. 87, ills. 5 and c. 
Custom, warranty of goodness or quality may be established by implied, s. 110. 
when agent to conduct priusipalts business according to, s. 211. 
of trade saved, a. 1. 
to employ aub-agents, s. 190. 
Damage aased by non-fulfilment of contract, s. 75. 
to goods, when buyer bears loss from, a. 86, 
rr ieee Ca 1 
pensation ; Injury. 
Death of proposer, effect of, s. 6, ol. 4. 
effect of ignorance of, a. 20, ills. 5. and c. 
of surety revokes continuing guarantee, s. 131. 
of bailor or bailee ends gratuitous bailment, s. 162. 
of principal or agent, ». 201. 
. agent's duty on termination of agency by oe a. 200. 
of one partner dissolves the partnership, s. 263, cl. 10. 
Debts of partnership, payment of, s. 262. 


of partners, payment of, s. 262. 
partner, non-liability of estate of, for subsequent obligations of firm, s. 26%. 
Bee Representat 


ive. 
Deceit, a. 17. 
Decision of differences as to partnership matters, s. 254, cl 5. 
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Defects, sea Latent Defects. 
Delirium, inability to contract duriag, s. 12. 
Delivery, s. 78. 
of goods sold, how nde, a. 90, 
to wharfinger or carrier, 91. 
of goods rae time of, hi = tiitale dae 
possessor of goods may become a bailee without, s. 148. 
to bailee how made, s 149. 
Denomination, warranty on sale of goods as being of a certain, s. 113. 
Depositary, notice to, » 104 
of seller's claim to, s. 104. - 
Destruction of goods, when buyer bears loas from, s. 86. 
bailed, s. 152. . 
and not duly returned, bailee’s responsibility for, s. 161. 
Deterioration of thing bailed, s. 168. 
of goods bailed and not duly returned, bailee’s responsibility fer, s. 161. 
Devolution of joint liabilities, s. 42. 
of joint rights, s. 45. 
Diligence required from agent, s. 212. 
from partner, s. 254, ol. 4. 
Disability to perform promise, s. 39. 
Disbursements of agent, e. 221. 
Discharge of surety by variance in terms of contract, s. 133. 
by release or diecharge of principal debtor, a. 134. 
of principal debtor discharges surety, s. 134. 
Discharge by creditor corresponding with, or giving time to principal debtor, «. 135. 
not when contract to give tinte ie made with third person, 9. 196. 
of sorely by creditor’s act or omission impairing surety’s eventual nemedy, 
s. 139. 
: See. Composition. 
Disclosure of faults in goods bailed, s. 150. 
Diehonest concealment from principal, s. 215. 
Dispensing with performasoe of promise, s. 63. 
Dispute, see Arbitration. 
Disqualification from contracting, s. 11. 
Dissolution of a partnership by any member ceasing to be so, «. 263, ol. 7. 
by death of any partrier, s. 253, cl. 10. 
by order of the Court, s. 264. . 
by prohibition of its business, 6. 255. 
notice of, s. 264. 
Distress, undue influence in case of person whose mind is enfoebled by, s. 16. 
District Judge, his jurisdiction to wind-up partnership, s. 263, expl. 
Dock-warrant, title conferrible by possessor of, . 108, excep. 1. 
pledge by possessor of, s. 178. 
Drankenness, inability to make coatract during, s. 12. 
Duties of trade saved, s. 1. 
Duty, see Obligation. 
Earnest, a. 78. 
Election to ratify or disown acts, s. 196. 
Emergency, agent’s authority in, s. 199. 
Examination and trial of goods sold with warranty, 8: 116. 
Mxcess of agent's authority, ss. 227, 228. 
Exclusive liability of agent or principal, s. 234. 
Expenses arising from defaakt ef pawnor, s. 177. 
incurred in conducting agency, s. 217. as 
Expiry of term of partnership, subsequent rights and obligations of partner, s. 368, 
Express promiea, s. 9. . * 
, warranty of quality, s. 116. 
Expulsion of « partner, s, 253, cl. 9. 
Extension of time for performance of promise, s. 63. 
i expenses, he Aes 
partnerships, s. 266. 
risk, «. 150. 
M, 44 
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Factors, their lien, s. 171. 
Vaults in goods baited, s. 150. 


Pinder of a, responsibility of, s. 71. | ) ; 
se his rights as againet their owner, «. 168. 


when eres sell thing found, s. 169. 
rg thing contracted to be sold, 79. 


Firm defined, s. 239. 
minor’s share liable for riers of, s. 247. 
See Creditor 


Forbearance of creditor to sue caiaeigal debtor, effect of, s. 187. 
Foreign law, mistake as to, g. 21. 
merchant, contract made by agent'for, s. 230. 

Fraud defined, s. 17. 

consent caused by, s. 19. 

ent for division of gains acquired by, s. 23, ill. e. 

ehesato of, s. 116. 

goods or documents obtained by, 's. 178. 

of sub-agent, s. 192. 

o agent, effect of, 8. 238, 

of co-partner, s. 250, _ 


gs agent. 
Fraudulent act or omission, s. 17, cl. a 
ane 7 aia or object, s. 
Free consent, s. 
Furniture, | for sale of house and, s. 85, ill. 
Gaming, #. 30. 
Gambling howse, agreement to sell house to be used as a, s. 57, ill. 
General lien, s. 171. 
Gifts, validity of, saved, s. 25, expl. 1. 
Godown, se! to purchaser of "goede locked up in, s. 90, ill. c. - 
Good faith, s. 108, exp]. 1 
act done by agent i in, 8. 223. 

Good-will, agreement not to carry on business on sale of, s. 27, excep. 1. 
Goods defined, s. 76. 

responsibility of finder of, ». 7}. 
Government, bond given by order of, s. 74. 

contract with, s. 74, expl. 
Gratuitous a terminated by death of bailor or bailee, s. 162. 
e Loan. 

Gross misconduct of Baptist a. 245, cl. 5. 
Guarantee, contract defined, s. 126. 
Hire, bailment for, s. 150, cl. 2. 
Horse, loan of vicious, a. 160, ill. a. 
Horse-raci reements connected with, s. 30. 
House per eroiture agreement for sale of, s. 86, ill. 
Husband and wife, see Lenatic ; ila 
Hiegal consideration or object, 8. 

things, contract containin pale to perform, s. 57. 
Tilnesa, undue influence in case of, s. 16, cl. 2. 

contract when rendered void by, 8. 66, ill. ¢ 
-sahasplees of consideration or object of an savemwelos . 28. 

Immoveab property, transfer of ownership of moveable property when sold with, . 


Impairing ere of surety against principal debtor, ». 139. 
Implied promise, 


ty of ol. 4 
Teint cr ees Gea 


Inconvenience caused ee non- 
Incorporated partnershi ope al 
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Increase from goods bailed, s. 163. 
Indemnity, contract of, a. 124. 
e ‘rights of promises in contract of, a. 125. 
: ts spect cecil f lawfal act, . 222 
: ‘O agent against consequences Of law s. . 
; of acte done in good faiths. 228. 
Endirect losa or damage, s. 7 


3. 
Indvoement of agent or principal to act on belief that principal or agent will be excla- 
sively liable, s. 234. 
of ani coors believe that acts were within scope of agent's author- 
I VE 8. ° * 
Information obtained by agent, consequences of, s. 229. 
be given to partner or his representatives, «. 257. 
Injury to person or property, consideration or object of contract involving, u. 23. 
to goods when buyer bears loss from, s. 86. 
Insanity of proposer, effect of, 8. 6, ol 4. 
of person who has contracted to marry, a. 56. 
of principal or agent, s. 201. 
nt’s duty on termination of agency by principal’s, s, 209. 
of partner, s. 254, cl. 1. 
See Lucid interval ; Lunatic. 
Insolvency of buyer before delivery of goods, s. 96. 
of buyer, stoppage of goods in transit to, s. 99. 
of principal, s. 201, 
of partner, s. 254, cl. &. 
Instalments, payment by, s. 79, ill. 
Instructions of principal, agent’s duty to obtain, s. 214. 
Intention of performance, promise made without, s. 17, ol. 3. 
Interest, pawnee’s right to retain goods pledged for, s. 173. 
ratification implied by acceptance of, s. 197, ill. b. 
on loan to trader at rate varying with profita, s. 240, 
Introduction of a new partner, s. 253, cl. 6. 
Joint bailors, s. 165. 
Joint debts of partnership, s. 262. 
Joint liabilities devolution of, s. 42. 
Joint owner, sale of goods by one, s. 108, expl. 2. 
Joint owners, bailment by one of s¢gveral, s. 165. 
Joint promisees, effect of offer to one of several, s. 38. 
Joint promisors, devolution of their liabilities, s. 42. 
when one may be compelled to perform, e. 43. 
may compel contribution, s. 43. 
effect of releasing one, 6. 44. 
Joint rights, devolution of, s. 45. 
Joint Stock Companies, s. 266. - 
Knowledge of pie death or insanity, s. 6, cl. 4. 
of loss or damage likely to arise from breach of contract, s. 73. 
Lapee of time prescribed in proposal for acceptance, s. 6, ol. 2. 
Latent defects, seller when not responsible for, s. 116. 
Law, effect of mistake as to, s. 21. 
consideration or object forbidden by, s. 23. 
partnership business prohibited by, s. 256. 
Lawfal soeeeereeee: s. 10. 
0 a. 1 


s. 60. 
charges of finder, «. 169. 
custody of goods, s. 178. 
thing which may be done by agent, s. 188. - 
Legal ings, agreement in restraint of, s. 28. 
set, of promises to do things which are, s. 67. 
branch of alternative promise, s. 58. _ 
transfer of partner's interest, s. 254, cl. 3. 
Lender not a partner oy advancing money for share of profits, s. 240. 
Liability of surety, s. 138. 
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raed a aarp 8. Siar 
ien of seller o &, &. 90. ; a 
where payment is to be mage at a Eutave day but ao time ts xed for delivery, 
s. 96. 
of seller where payment is to be made at fatnre day, and buyer allows goods 
—* to remain iu seller's possension, s. 97. 
against subsequent bayer, s. 98. | 
of Ruder of goods, s. 168. eu 
of bailee, s. 170. ; 
of bankers, fagtors, wharGngers, attoraics, and policy-brokers, s. I71. 
of agent, 6. 221. 
Limitation, promise to pay debt barred by, s. 26 el. 8. 
appropriation to payment of debt barred by, ss. 60, ‘G1. 
Limited interest, pledge by Pree having, s. 179. 
Limited liability, partnership with, s. 266. 
Liquidated damages, s. 74. 
Loan of horse which lender knows #0 be vicious, ss. 150, ill. a. 
of thing for use, s. 159. 
to trader on contract that lender eball shave profits, s. 240. 
Local extent, s. 1. 
Loss arising from joint promisor’s failure to contribute to performanes, s. 4B, 
partnership business carried on at a, s. 64, ol. 6, 8, 254, cl. 6. 
on re-sale borne by buyar, a. 107. 
caused by breach of warranty, s. 117. 
of goods bailed, 8. 152 
and not returned at proper time, bailee’s responsibility for, s. 163. 
enatained by agent's misconduct, s, $11. 
Lucid interval, contract made in, 6. 12. 
Lunatic may contract during lucid intoryal, s. 12. 
reimbursement of pervon supplying necessaries to, s. 68, ill. a. 
to wi . and children of, s. 69, 
ill. 


cannot be a principal, s. 183, 
may be an agent, a. 184. is 
See Insanity ; Lucid interval ; Marriage. 
Magio, agreement to discover treasure by, s. 56, ill. a. 
Majority, age of, s. 11. 
sale to daughter on attaining, s. 17, ill é. ; 
Making thing contracted to be suld, s. 79. 


Management of partnership business, s. 254, cl. 8. 


Manner of expressing acceptance, s. 7. 
of performing promise, s. 50. 
Marriage, agreement in restraint of, a. 26. 
unaoy of person contracting, ». 56, ill. 5. 
Material circumstance,” ss. 143, 215. 
* Material part of the transaction,” «. 148. 
* Materially defective knowledge,” s. 198. 
Measure of damages, a. 73. 
Mental distrees, undue influence in cage of, a. 16, ol. 2. 
Minor, agreement in restraint to marriage of, s. 26. 
cannot be a principal, s. 183. 
may be an agent, a. 184. 
Minor partner not personally liable, a. 247.  s 
his hability on attaining majority, s. 248. 
Misconduct, compensation for convequences of agent's, s. 212. 
nt guilty of, s. 220, 


Misleading. ». 18, ol. 2. 
Misrepresentation defined, s. 18. 
Sreabidliy of gucentes chinined by, a. 442. 
y or guaran ¥, a 
of agent, effect of, s. 288. 
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Mistalgs an to substance of subject of agreement, s. 18, ¢L 8. 
¥ rendering an agreement void, s. 30. 
4” ~~ ae to law in forev in British India, s. 21. 
ae as to law not in force in British India, s. 33. 
goods left by, s. 70, ill a. 
mespoambelty of persen to whom payment or delivery has been made by, s, 72. 


~payment ; tteturn. 
Mixtere of bailor’s goods with builee’s goods, es. 155, 156, 157. 
Moveable property, s. 76, 
agreement for sale of immoveable and, s. 85. 
See Goods. 


Mukhtér, his agreement to exercise influence, a. 23, ol. f. 
Natural affection, agreement made on account of, s. 25, cl. 2. 
Necessaries supplied to persons incapable of contracting, s. 68 

to one cy, son an incapable person is legally bound to sup. 

port, s. 68. 
Necessary expenses for purpose of bailment, s. 158. f 
incurred by ae hee s. 173. 
Neglect to give reasonable facilities for performance of promise, s. 67. 
Neglect, compensation for consequences of agent's, s. 212. 
injury caused by principal's, s. 225. 
of oo-partner, s. 250. 

Negotiable ae endorsed in blank, unauthorized sale by agent of, s. 287, 


ill. b. 
Non-existent goods, contract for sale of, s. 87. 
Notice of revocation by proposal, a. 6, cl. 1. 

of intention to cluim compensation for non-performance of promise at time 


agreed, 8. 55, 
of seller's claim to stop in transit, s. 104. 
to whom given, s. 106. 
to buyer of intention to re-sell, s. 107. 
of oe to claim compensation for loss caused by breach of warranty, 
8. e 
of revocation of continuing guarantee, s. 130. 
or renunciation of agency, s. 206. 
of agent's want of skill, s, 212. 
to agent, consequences, of, 8. 229. 
of repudiation of partnership, s. 248. 
of restriction on power of a partner, s. 251, excep. 
of dissolution of partnership, s. 264. 
nA of an agreement when lawful, s. 23. 
Obligation resembling those created by contract, as. 68—72, 
compensation for breach of, s. 73. 
of bailor to disclose faults in goods bailed, s. 150. 
of bailee to return or deliver, s. 160. : 
arising from agent's acts, consequences of, 8. 226. 
Offence, committed by person in possession of goods, or those whom he represents, 
8. ‘ 


goods or documents obtained by, s. 178. 
Offer to perform promiee, s. 37. 
conditions which it must fulfil, s. $8. 
to one of several joint promisces, s. 38. 
Old age, undue influence in case of, 8. 16, cl. 2. 
Omission specially declared to be frandulent, s. 17, ch. 5. 
Oral guarantee, s. 126, 
Order of performing reciprocal promises, s. 58. 
to warehouseman to transfer goods to purchaser, s. 90, ill. ¢. 
for delivery, s. 108, sob 1. of, «178 
. ry possessor of, s. 178. 
Qutiert crim o ende 3B 
nary diligence, s. 19, excep. 
Ordinary sroasdes: as. 151, 189, 198. 
» a8. 77, 79, 87. See Acknowledgment. 
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t's lien on, 8. 221. 4 
Papers, agent s a8 3 


Part-delivery, . 78. 
effect of, 8.92. 
Partial exercise of agent's authorit yah 
Particular purpose, absence ‘of men ied 
tien of bailee, s. 
Partner, reaponsibility of person seeding. another to suppose him a, 6. 245. 
Nabil lity of person permitting re to be represented as, 8. 246. 
fiat or partnership debts, s. 249 
for weglect of fraud of co-partner, s. 260. 
his person to bind co-partners, s. 251. 
Partners may agree not to carry on business alter dissolution, s. 27, ex 
si eh business daring sce s. £7, 


‘warranty of fitness for, s. 116. 


are joint owners of partnership ssa s. 253, cl. 1. 
to share equally in the profite, s. 253, 
to contribute equally towards the losses, 8. 263, el. 2. 
their consent to change nature of business, s. s. 253, cl. 5. 
to introduction of a new partuer, 8. 253, ol. 6. 

ra the retirement of a partner, s 253, cl. 9. 

their mutual duties, s. 257. 

non- y ieiliey for subsequent obligation of estate of deceased, 


Partnership defined, a. 239. 
contract, annulment or alteration of, 5. 252. 
property defined, s. 253, cl. 1. 
Part-payment, s. 78. 
Pawnee defined, s. 172. 
his right of of retainer, ss. 173, 174, 
extraordinar H expenses, s. 175. 
hers pawnor makes dofault, s. 176. 
Pawnor defined, a. 172. 
making default, s. 176. 
his right to redeem, 8. 177. 
pledging goods in which he has alienated interest, a. 179. 
Payment, s. 78. 
by transfer from one account to another, s. 50, ill. a. 
by set-off, s. 50, ill. 3. 
by delivery of goods, x. 60, ill. ¢. 
by posting letter containing note, a. 80, ill. d. 
appropriation of, sa. 69, 60, 61. 
by mistake or undue coercion, 8. 72, 
to agent when due, s. 219. 
See Appropriation. 
Penal Code, act forbidden by, s. 15. 
s. 204 saved, a, 30. 
Performanoe of conditions of Bronce: s. 8. 
of voidable contract, a. 
of contracts, ss. 40—50 
when promisor must himeelf perform, s. 40. 


or his = upeenmretives may employ another to perform, 


effect ey accepting from third peraon a. 41. 
by joint isore, s. 42. , 


by one of several joint promisors, s. 48. 
Performance of promise, os. 4650. 


of reciprocal promises, es. 51-—~55. 
dispensing with or remitting, ». 


not of contract rescinded or altered or for which another oe gub- 
stituted, a. 62. 


See A ; Application. : 
Peristuable goods, s. 169. f - 
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Place for performance of promise, a. 47. 


where no place fixed for performance, s, 49. 
of delivery of goods sold, s. 94 E ‘a 


contracted to be sald, s. 94. 
Pledge defined, s. 172. : 
_ of bill of lading to secure specific advance, s. 108. 
Policy, see Public policy. 
-, brokers, their liens, e. 171. 

Polygamy, s. 56, ill. c. 

Possession, contract to sell and deliver at future day, goods not in seller's, s. 88. 
See Trade 


Post, communication of proposal by, s. 4, ill. a. 
of acceptance by, s. 4, ill, b, s. 5, ill. 
Postponement of pe ment, 8. 78. 
of livery. 6. 78. 
of payment and delivery, s. 78. 
Presumption that person in possession had no right to sell goods, s, 108. 
in case of advances by pawnee, a. 174. ; 
of pledge by possessor of goods, s. 178. 
of erat of contract enabling agent to personally enforce contracts, 
8. 230. 
Pretended biddings, s. 123. 
pean lisbility of, s. 235. 
not entitled to performance of contract, s. 236. 
Price, ascertainment of, 8. 81. 
not fixed by contract, determination of, a. 89. 
lien for, ss. 95, 96, 97, 98. 
Principal defined, s. 182. 
who may be, s. 183. 
notice to, of right to stop, s. 105. 
when he may reyoke agent's authority, as, 202, 203. 
how far he may revoke authority partly exercised, s. 204. 
bound when agent sae A authority, 8. 227. 
not bound when excess of agent's authority is not separable, 6, 228. 
inducing belief that agent’s unauthorized acts were authorized, s. 237, 
debtor defined, s. 126. 
surety may recover payments on behalf of, s. 43, expl. 
Profession, agreement restraining exercise of, 8. 27. 
Profit on resale, seller entitled to, s. 107. 
from goods bailed, s. 163. 
gained by agent’s misconduct, s. 211. 
Profits of business, receipt of portion of, in consideration of sale of good-will, s, 244, 
made an coune carried on by partner, and interfering with that of firm, 
8. 259. 
Prohibition of partnership business, e. 255. 
Promise defined, 8. 2, cl. 0. 
consideration for, 8. 2, cl. d. 
when express, s. 9 
when implied, s. 9. 
made without intention of performance, s. 17, cl. 3. 
to compensate for something done for promisor, s. 25, cl. 2. 
to pay debt barred by limitation, s, 25. 
time for performing, where time specified and no application to be made, 


8. '* 
where i specified, but no application to be made, 
s. 46. 
place for performing, es. 47, 49. a 
application for performance of, s. 48. 


pedemalls Par ¥ a5 
extension of time for performing, s. 63. 
to bay pate to ideas pal sero Boe Perf aca 
cceptance ; Disability ; ded promise ; ormance ; 
' Reciprocal promises ; Satisfaction. ie bs : 
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Promisee defined, 8. 2, cl. c. ; 
may diepense with or remit performance of promise, s. 63. 
may extend time for performance of promise, s. 68, 
may accept satisfaction instead of performance of promise, s. 63. 
neglecting or refusing ressqnable facilities for performance of promise, 
8 


in contract of indemnity, his rights, 6. 125. 
Promisor defined, 8. 2, cl. e. 
Proper place for making offer of performance, s. 88, 
for applying for performance, s, 48. 
time for making offer of performance, s. 38. 
for applying for performance, s. 48. 
Proper accounts, 8. 213. ; 
Property in goods sold, when it passes, s. 78. 
of principal, agent's lien on, 8. 211. 
Proposal accepted by performing conditions receiving consideration, », 8. 
when made, s. 2, cl. a. 
when accepted becomes 8 promise, s, 2, el. b. 
when communicated, s. 3. 
when accepted, s, 3, 
whon revoked, 8. 3. 
communication of, when complete, s, 4. 
revocation of, 8. 5. 
how revoked, a. 6. 
how converted into a promise, s. 7. 
Seo Acceptance. 
Prosecution, agreement to drop, s. 23, ill. f. 
Provisions, warranty on salo of, 8. 111. 
Public duty, bond for performance of, 8. 74. 
notice of repudiation of partnership, s, 248, 
of dissolution of oe 8. 264, 
policy, consideration or o ject of agreement opposed to, s. 28 
ascrvice, agreement to obtain employment in, 8. 23, ill. fi 
Puffers, auction-sale rondered voidable by employment of, s. 123. 
Ratification, effect of, s. 196. 
may be express or implied, 8, 197. 
knowledge requisite to valid, s. 198. 
of unauthurized act forming part of transaction, s. 199. 
which if dene with authority would have subjected 
a third person to damages, s. 200. 
Rational judgment, s. 12. 
Readinees to perform reciprocal promise, s. 51. 
Reagonable compenaation, a. 74. 
diligence, se. 56, 105, 169, 212, 214. 
facilities for performance of promise, a. 67, 
limits within which to carry on business, s. 27. 
manner, 8, 7, cl. 2. 
notice, 08. 176, 206. 
opportanity, 6. 38, cle. 2 and 3. 
piace, e. 49, : 
presumption, s, 108, expl., and s. 178, 
price, s. 89 
etepe to protect principal's interest, s, 20% 
time for accepting proposal, s, 6. 
for reselling. 8, 107, 


for exainining and trying goeds sold with : 

Reciprocal promises defined, s. 2, cl. f. _ eee one 
oo ce ma armed 
where they are simultaneously performed, s. 51. 
where the order of performanve is exprese 
where igo ae is not ly fixed 6. oF eer: 
Hability Y preventing performance of 

eoognition of title of subeequent beyer, a. 08, ene 


ip 
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Recognizance, s. 74, ox 
Re-delivery to bailor about title, s. 166. 
ica of goods pledged, s. 177. 
Refusal to accept offer of performance, 8. $8. 
to perfurm promise, s. 39. f 
wholly, s. 89. 
to give reasonable facilities for performance of promise, a. 67. 
to accept when goods not ordered are sent with goods ordered, a. 119. 
goods sold, s. 120. : 
_. to pay lawful charges of finder, s. 169. 
Regiatratian of documents, law relating to, saved, s. 10. 
of written agreement without consideration, 8. 25, cl 1. 
Regulations saved, s. 1. 
Reimbursement of person supplying necessaries to incapable person, to one whor 
e is bound to support, s. 68. 
paying money due by another, s. 69. 
Release of one joint-promisor, s. 44. 
of principal debtor discharges surety, s, 134. 
of one co-surety, effect of, s. 138. 
Remission of performance of promise, s. 63. 
Remote loss or damage, s. 73. 
Remuneration, partner not entitled to, s. 254, cl. 4. 
Renunciation of agency, s. 201. 
compensation for, s. 205. 
notice of, s. 206. 
may be expressed or implied, s, 207. 
Repayment vby person to whom money.has been paid by mistake or under coercion 
8. 72. 


Repeal of enactments, s. 1. 
Representatives of promisor, when bound by promiee, s. 37. 

when they may employ another to perform promise 

s. 40. - 
of deceased joint-promisors, s. 42. 
joint-promisee, s. 45. 
or insane principal, s. 209. 
_ partner, property left in business by, s. 241, 
of partner may apply to Court to wind-up, s. 265. 
Repudiation of agent's transaction on his own account, 8, 215. 
of partnership by minor,.s. 248. 
Resale of goods on buyer’s failure to perform, 8. 107. 
Rescission of a contract, s. 62. i 
of voidable contract, s. 64. 
communication or revocation of, 8. 66. 
of contract, compensation to person rightfully rescinding, s. 75. 
on failure of “buyer to Pay price at time fixed, s. 121. 
Responsibility of agent for sub-agent, ss. 192, 193. 
Restoration by person regeinding voidable contract, s..64. 
of advantage received under void agreement or contract becoming void 


s. 65. 
of goods lent gratuitously, s. 159. 

Restraint of marriage, s. 26. 

of exercise of trade, &c., s. 27. 

of legal processing s. 28, 
Retainer of goods by seller, 5. 96. « 

agent's right of, 6. 217. 
Retirement of a partner, s. 253, cls. 8, 9. 
Retiring partner, property left in business by, s. 241. ; a 
Return by person to whom anything has been delivered by mistake or under coerciqn 

s. 72. 
of goods bailed,.s. 160. 

Revenue, sale fof arrcars of, s. 23, ill. i. 
Revocation of proposals and acceptances, sa 3 and 5. 


M. 45 
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Revocation when completely communicated, s. 4. 

of eselasion of voidable contract, s. 66. 

of authority, s. 201. 

compensation for, 8.205. 

notice of, s. 206. 

may be expressed or implied, s. 207. 

of continuing guarantee, s. 260. 

by change in firm, s. 260. 

Reward, finder of goods may sue for, s. 160. 


Right of stoppage in transit, continuance of, s. 101. : | 
cessation of, on assignment by buyer of document showing title, 


s. 102. 
Risk in separating goods ordered from goods not ordered, s. 119. 
faults in goods bailed exposing bailee to, s. 150. 
Bale i good wal 8. 27. 
or illegal purpose, 8. 57, 
defined, a. 07. 
how effected, s. 78. 
on credit, s. 78, ills. ¢ and d. 
of immoveable and moveable property, s. 86. 
of non-existent goods, s. 87. 
by one joint-owner, 8. 108. 
by sample, s. 113. 
breach of contract of, 8. 120. 
by finder of goods, s. 169. 
of thing pledged, s. 176. 
See Application ; Auction; Buyer ; Concealment ; Delivery ; Denomination, 
estruction ; Earnest ; Examination; Finishing ; Gambling-house, In- 
solvency ; Latent defects ; Lien; Loss; Majority; Making; Moveable 
property ; Negotiable instruments ; Notice ; Order ; Part-payment ; Pays 
ment ; Place; Possession; Postponement ; Presumption; Price; Pro- 
St; Property Puffers ; Recognition ; Refussal ; Re-sale ; Ship; War. 
ranty ; Weghment. 
Sample, warranty on sale of goods by, a. 112. 
Satisfaction instead of performance of promise, s. 63. 
Seourities, surety's right to benefit of creditor's, s. 141. 
Separate debts of partner, payment of, s. 262. 
property of partner, application of, s. 262. 
Separation of goods ordered from goods not ordered, s. 119. 
Servant remunerated by share of profits, not a partner, s. 242. 
Set of promises, s. 2, cl. ¢. 
Bet-off, pai of promise by, s. 50. 
Ship, “ to be rigged and fitted,”’ sale of, s. 80, ill. 
putting goods sold on board purchaser's, 9. 90, ill. 6. 
joint owners of, not partners, s. 239, ill. ¢. 
Short title, s. 1. 
Signature of promise to pay debt barred by limitation, s. 25. 
Bilence, when =. hela sas 
guarantee obtain eeping, 8. 143. 
Skill Fe 9 Concealment. ie 
requ TO t, 8. 212. 
See Want of skill, 
Smuggled goods, contract to deliver, s. 58, ill. 
Solicitor, bill drawn without authdtity by one of a firm of, s. 25, ill. d. 
sbee8 mind, s. 12. P . 
Speci pobacroraageal of contract to refer to arbitration, a. 28, excep. 1. 
Specified purpose, warrauty on sale of goods ordered for a, s. evil 
tragedy to take goods, sale where seller 
in which buyer is to » w is to put into i 
Statutes saved, s. t . Pee 
Stolen property, purchase of, in good faith, s. 108, ill. a. 
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Stoppage in transit, as. 99 and 108, 


continuance of, s. 101. 
cessation of, s. 102. 
how effected, s. 104. 
right of seller on, s. 106. 
re-sale after, s. 107. 
of re-delivery of goods bailed, s. 167. 
Sab-agent, wher agent may employ, s. 190. 
defined, a. 191. 
when he represents principal, s. 192. 
agent's responsibility for act of, «. 192. 
responsible to agent, s. 192. 
when responsible to principal, s. 192. 
appointed without authority, s. 193. 
termination of his authority, s. 210. 
Subsequent advances by pawnee, s. 174. 
Substitution of one contract for another, s. 62. 
Suggestion of what is not true, s, 17, cl. 1. 
Support, ubligation to, s. 68. 
Burety defined, s. 126. 
hability of, s. 128. 
his rights on payment or performance, s. 140. 
his right to benefit of creditors’ securities, s. 141. 
against principal debtor, s. 43, expl., 8. 145. 


Telegram, revocation of proposal or acceptance by, s. 4, ill. ¢. 
Tender, 8. 78. 


Termination of agency, s. 201. 
where agent has an interest, s. 202. 
when it takes effect, s. 208. 
by principal's death or insanity, s. 200. 
of sub-agent's authority, s. 210. 
Time when proposal may be revoked, s. 5. 
when acceptance may be revoked, s. 5. 
when proposal is revoked by lapse of, s. 6, cl. 2. 
for performance, as. 46, 47, 48, 50. 
where no time specified and no application to be made, s. 46. 
where time is specified and no application to be made, s. 47. 
prescribed or sanctioned by promisee, s. 50 
of the essence of the contract, s. 55. 
Time, failure to perform where time is essential, s. 55. 
is not essential, 8. 66. 
of payment arriving before delivery of goods, s. 96. 
failure to pay price at fixed, s. 121. . 
to principal debtor, surety when discharged by contract to give, s. 136. 
when surety not discharged, s. 136. 
for retiring from partnership, s. 254, cls. 8, 9. 
Title given by seller of goods to buyer, s. 108. 
seller when responsible for badness of, s. 109. 
Trade, saving of usages and customs of, s. 1. 
agreement in restraint of, s. 27. 
custom of, s. 110. 
Transfer of owvership by sale, s. 77. 
to third person of partner's interest, s. 254, cl. 3. 
Transit, goods when deemed to be in, #. 100. 
- Transmission of communication of revocation, s. 4. 
Trouble in separating ees ordered from goods not ordered, s. 119. 
Dnauthorized act, ratification of, s. 199. 
Uncertain future event, contract contingent on the happening of, s. 32. 


Uneerts ay - on the non-happening of, s. 33. 

a int agreements void for, s. 29. 

Undisclosed ‘principal, s. 230, cl. 2. ; 
sigent, rights of parties to contracts made by, s. 231, . 
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cd 


threatening {o detain property, s..19. 
object or consideration, s. 23. it 
act, contract to do, s. 56 
Undae influence defined, s. 16. 
consent caused by, s. 19. 
Ungualified acceptance, 8. 7. 
Unsoundness, 6. 17, il. a. 
Usage of trade, saved, s. 1. 
Usual course of things, s. 73. 
houre of business, ss. 47, 48. 
Valuable consideration, s. 102. 


Value of subject-matter, erroneous opinion as to, s. 20. 
Variancé in terms of contract, discharge of surety by, s. 193. 


Void agreement defined, s. 2, cl. 9, and sees. 57. ~ 
when consideration or object unlawful in part, s. 24. 
when made without consideration, s. 25. 
Void contract defined, s. 2, cl. 7. 
Voidable contract defined, s. 2, cl. 4. 
where consent is caused by coercion, &e., s. 19. 
when one party prevents the other from performing retiprocal 
promise, a, 53 
communication or revocation or rescission of, s. 66. 
consequences of rescinding, s. 64. 
sale 4 goods by person possessing them under a, s. 108, 


Unlawful eaainiog of property, s. 15. 


expl. 3. 

contract of bailment when a, s. 163. 
Wager, agreements by.way of, 5. 30 « 
Want of skill, compensation for consequences of agent's, s. 212. 

for injury caused by principal’s, s. 235. 
War, contract when rendered void by declaration of, s. 56, ill. d. 
Warehouse-keeper’s certificate, pladve by possessor of, a. 178. 
certificate, s. 108, expl. 1. 
Warrant for delivery, s. 108, expl. 1. 
plodge by possessor of, s. 178. 
Warranty, ss. 109-118. 
established by custom uf trade, s. 110. 
on gale of provisions, s. 111. 

by sample, @. 112. 

of goods as being of a certain denomination, s. 118. 

of goods ordered for a specified pur s. 114. 

of article of well-known ascertained kind, a. 116. 
Weighment, sale of goods requiring, s. 81, ills. a and b. 
Wharfinger, delivery to, 6. 91. 
Wharfingers, their liens, 5. 171. 
Whartinger’s certificate, 8. 108, expl. 1. 

pledge by possessor of, s. 178. 

Widow of ant'y partuer receiving annuity out of profits net a partner, 


s. 243. 
Wilful wrong, s. 192. ” 
‘Winding up private partnership, ss. 963, 265. 
Witnesses, saving of certain laws requiring, s. 10. 
Words, proposal or acceptance made in, 8. 8. 
acquiescence in continuance of contract signified by, s. 39. 

Writing, saving of certain laws requiring, s. 10. 

agreement made in, s. 26. 

contract to refer to arbitration in, s. 28, excep. 2. 

guarantee need not be in, «. 126. 
Wreng-doom, suits by bailees or builors against, s. 180. 
Wrongful refusal to actept goods sold, #. 120. ‘ 
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THE INDIAN OATHS’ ACT. 
NO. X. OF 1873. 


Recervep tre G,-G.’s ASSENT ON THE 8TH“APRIL 1878, 
An Act to consolidate the law relating to Judicial Oatha, and for 
, ‘ other purposes. 

WHEREAS it is expedient to consolidate the law relating to judicial 
oaths, affirmations, and declaratious, and to re- 
, peat the law relating to official oaths, affirma- 
tions, and declarations ; It is lrereby enacted as fullows :— 
| L—Preliminary. 

1. This Act may be called “The Indian 
Oaths’ Act, 1873:” 

_ It extends to the whole of British India, and, so far as regards 
Lnsal extent subjects of Her Majesty, to the territories of 
: Native Princes afd States in alliance with Her 


. : et 
%. (Repealed by Act No, XIT, of 1873.) ; 
3. Nothing hereia contained applies to proceedings before Courts- 
Baving of certain oaths Martial, er to oaths, affirmations, or declarations 
and affirmations. prescribed by any law which, under the pro- 
visions of the Indian Councils’ Act, 1861, the Governor-General in 
Council has not power to repeal. 
IT. —Authority to administer Oaths and A firmations, 


4, The following Courts and persons are authorized to administer, 
Authority to administer by themselves or by an officer empowered by 
oaths and affirmations. them in this behalf, oaths and affirmations in 
discharge of the duties or in exercise of the powers imposed or con- 
ferred upon them respectively by law:— — + 
(a.) All Courts and persous having by law or consent of parties 
authority to receive evidence: 
(b.) The Commanding Officer of any military station occupied by 
troops in the service of Her Majesty: provided 
(1) that the oath or affirmation be administered within the limits 
of the station, and 
(2) that the oath or affirmation be such ag a Justice of the Peace 
ig competent to administer in British India. 
IIT.—Persons by whom Oaths or Affirmations must be made. 
. or affirmetions to 5. Oaths or affirmation shall be made by 
be made by— the following persons :— 
(a) all witnesses, that is to say, all persons who may lawfully be 
Winesies : examined, or give, or be required to give, evi- 
dence by or before any Court or person having, 
by law or consent of parties, authority to examine such persons or to 
receive evidduce : | 


' Preamble, 


Short title. 
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taterproters: (b) interpreters of questions put to, and 
. evidence given by, witnesses, and 
jurors. (c) jurors. | | 


Nothing herein contained shall render it lawful to administer, in 
@ criminal proceeding, ap oath or affirmation to the accused person, or 
necessary to administer to the official interpreter of any Court, after be 
has entered on the. execution of the duties of his office, an oath or 
affirmation that he will faithfully discharge those duties, 


gynincttg i Meletadebaasie 6. Where the witness, interpreter, or juror 
oaths oe Sone ig a Hind4 or Muhammadan, 


or has an objection to making an oath, 
hie shall, instead of making an oath, make an affirmation, 
In every other dase, the witness, interpreter, or juror shall make 


an oath, 
IV.—Forms of Oaths and A firmations. 


7, All oaths and affirmations made under section five shall b 
Forms of oaths and &dininistered according to such forms as the 
affirmations. High Court may from time to time prescribe. 
And until any such forms are prescribed by the High Court, suct 
ouths and affirmations shall be admiuistered accordiug to the forms no. 
in use, 


Eeplanation.—As regards oaths and affirmations administered i 
the Court of the Recorder of Rangoon, and the Court of Small Cause 
of Rangoon, the Recorder of Rangoon shall be deemed to be the Hig. 
Court within the meaning of this section. 


8. If any party to, or witness in, any judicial proceeding, offers t 
Power of Court to tender give evidence on oath or solemn affirmation 1 
Certain oaths, any form common amongst, or held binding by 
persons of the race or persuasion to which he belongs, and not repug 
nant to Justice or decency, and not purporting to affect any third per 
son, the Court may, if it thinks fit, notwithstanding anything hereir 

before contained, teuder such oath or affirmation to him. 


9. If any party to any judicial proceeding offers to be bound b 
Court may ask yor any such oath or solemn affirmation as is met 
witsess whether e will tioned in acti eight, if such oath or affirma 
proposed by tion is made b e other party to, or by an. 
acagiiiees Party. witness in, such ‘preccediing, the Court ss 
it thinks fit, ask such party or witness, or cause him to be askec 
whether or not he will make the oath or affirmation: 
Provided that no party or witness shall be compelled to attend pe 
sonally in Court solely for the purpose of answering such question. 


10. If such party or witness agrees to make such oath or affirm: 

Administration of oath tion, the Court may proceed to administer i 

if accepted. or if it is of such a nature that it may be mo' 
couvenisntly made out of Court, the Court may issue a commission 





_ © Caloutia Gasette, 20th August 1878, p. 964: North-Western Provinces Gaectée, 31 
May 1873, p. 604: Panjéb Gasetle, 15th May 1873, Part iL, p..209, 
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any person to administer it and authorize him to take the evidence of 
the person fo be sworn or affirmed, and return it to the Court. 


Evideias Souclasiow es 11. The evidence so given shall, as against 
against person offering to the person who offered to be bound as afore- 
be bound. said, be conclusive proof of the matter stated. 


12. If the party or witness refuses to make the oath or aolema 

Procedure in case of ree affirmation referred to in section eight, he shall 

fueal to make oath. not be compelled to make it, but the Court 

shall record, as part of the proceedings, the nature of the oath or 

affirmation proposed, the facts that he was asked whether he would make 

_ it, and that he refused it, together with any reason which he may assign 
_for his refusal, ‘ 

V.— Miscellaneous. 


18. No omission® to take any oath or make any affirmation, no 
Proceedings and evidence substitution of any one for any other of them, 
not invalidated by omission and no irregularity whatever in the form in 
of oath or irregularity. which any one of them is administered, shall 
‘invalidate any proceeding or render inadmissible any evidence what- 
ever, in or in respect of which such omission, substitution, or irregularity 
took place, or shall affect the obligation of a witness to state the truth, 


14. Every person giving evidence on any subject before any Court 
Persons giving evidence oF person hereby authorized to administer oaths 


bound to state the truth. and affirmations shall be bound to state the 
truth on such subject.f 
Amendment of Act XLV. 15. The Indian Penal Code, sections 178 
of 1860, scotions 178 and and 181, shall be construed as if, after the 
181, word “oath,” the words “or affirmation” were 
iuserted. 


16. Subject to the provisions of eee three and five, no person 
‘Official oaths abolished,  ®Ppointed to any office shall, before entering on 
aera the execution of the duties of his office; be 
-required to make any oath or to make or subscribe any affirmation or 
declaration whatever. 





_ @ This “includes any omiseion, and is not limited to accidental or negligent omis- 
(sions, —Rey. v. Sewa Bhogta, 14 Beng. 294. 
¢ See Act XLY. of 1860, 5. 191. 
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THE MARRIED WOMEN'S PROPERTY ACT. 
NO. IIT. OF 1874. 


RECEIVED THE G,-G.’s ASSENT ON THE 24TH FEBRUARY 1874. 


An Act to explain and amend the law relating to certain Married 
Women, and for other purposes. 


WHenrEas it is expedient sp ary such proce a8 ald naiial 

appears for the enjoyment of wages and earn- 

ptemrerrs! nae by women ati before the first day of 

January 1866,.and for insurances on lives by persons married before or 
after that day : 

And whereas by the Indian Succession Act, 1865, section four, it js 
enacted that no person shall by marriage acquire any interest in the 
property of the person whom he or she marries, nor become incapable 
of doing any act in respect of bis or her own property, which he or she 
could have done, if unmarried : 

Aud whereas by force of the said Act all women to whose mar- 
riages it applies are absolute owners of all property vested io, or ac- 
quired by, them, and their husbands do not by their marriage acquire 
any interest in such property, but the said Act does not protect such 
husbands from liabilities on account of the debts of their wives con- 
tracted before marriage, and does not expressly provide for the enfarce- 
ment of claims by or against such wives ; 

It is hereby enacted as follows :-— 


L—Preliminary. 


Short title. 1, This Act may be called “The Marzied 
: Women’s Property Act, 1874.” 
2. It extends to the whole of British India, and, so far as regards 
subjects of Her Majesty, to the dominions of 
Extent and application. Princes and States in India in alliance with 
Her Majesty. 

But nothing herein contained applies to any ma:ried woman who 
at the time of her marriage professed the Hind, Muhammadan, Bud- 
dhist, Sikh, or Jaina religion, or whose husband, at the time of auch mar- 
riage, professed any of those religions. 

And the Governor-General in Council may, from time to time, by 
order, either retrospectively from the passing of this Act or prospectively, 
exempt from the operation of all or any of the provisions of this Act 

‘the members of any race, sect, or tribe, or part of a race, sect, or tribe, 
to whom he may consider it impossible or inexpedient to apply such 
provisions, | 

The Governor-General in Council may also revoke any such order, 
but not so that the revocation shall have any retrospective effect. 

All orders and revocations under this section shall be published in 
the Gazette of India. 
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The fourth section of the said Indian Succession Act shall not 
apply, and shall be deemed neyer to have applied, toany marriage one 
er both of the parties to which professed, at the time of the marriage, 
the Hind4, Muhammadan, Buddhist, Sikh, or Jaina religion. 

3. [Repealed by Act No. XII. of 1876.] 

IT.—Married Women's Wages and Earninge. 
4. The wages and earnings of any married woman acquired or 
Married women’s earn. gained by her after the passing of this Act, in 
ings to 2 their separate any employment, occupation, or trade carried on 
property. by her, and not by her husband, | : 
and also any money or other property so acquired by her through 
the exercise of any literary, artistic, or scientific skill, ip 
aud all savings from and investments of such wages, earnings, and 
property, ee 
shall be deemed to be her separate property, and her receipts alone 
shall be good discharges for such wages, earnings, and property.* 
ITL.—Insuyquges by Wives and Husbands. 
5. Any married woman may effect a policy of insurance on :her 
Married woman may Own bebalf and independently of her husband ; 
effect polipy of insurance. and the game and all benefit thereof, if express- 
ed on the face of it to be so effected, shall enure as her separate pro- 
perty, and the contract evidenced by such policy shall he as valid as if 
made with an unmarried woman.t 


6. A policy of insurance cffected by any marricd man on his own 
Insurance by hueband for life, and expressed on the face of it to be for 
enefit of wife. the benefit.of his wife, or of his wife and chil- 
dren, or any of them, shall enure and be deemed to be a trust for the 
penefit of his wife, or of his wife and children, or any of them, accord- 
ing to the interest so expressed, aud shall not, so long as any object of 
the trust remains, be subject to the control of the husband, or to his 
creditors, or form part of his estate. 

When the sum secured by the policy becomes payable, it shall, 
unless special trustees are duly appointed to reccive and hold the same, 
be paid to the Official Trustee of the Presideucy in which the office at 
which the insurance was effected is situate, and shall be received and 
held by him upon the trusts dxpressed in the policy, or such of them 
as are then existing. 

And in reference to such sum he shall stand in the same position 
in all respects as if he had been duly appointed trustee thereof by a 
High Court, under Act No. XVII. of 1864 (to constitute an Office of 
Official Trustee), section ten.} 

Nothing herein contained shall operate to destroy or impede the 
right of any creditor to be paid out of the proceeds of any policy of 
assurance which may have been effected with intent to defraud creditors, 


IV.—Legal Proceedings by and against Married Women. 


7. A married woman may maintain a suit in her own name for the 
Married women may take recovery of property of any description which, 
legal proceedings. by force of the said Indian Succession Act, 


* See 33 & 34 Vic., c. 1. ¢ Ibid., u, 10, para. 1, = E. [bid, w. 10, para, 2, 
M, 46 
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1865, or of this Act, is her separate property ; and she shall have, in 
her own name, the same remedies, both civil and criminal, againat all 
persons for the protection and security of such property, as if she were 
unmarried, aod she shall be liable to such suits, processes, and orders in 
respect of such property as she would be liable to if she were unmar- 
ried,* 
8, If a married woman (whether married before or after the first 

Wife's liability for post. day of January 1866), possesses separate pro- 
nuptial debts. perty, and if any person enters into a contract 
with her with reference to such property, or on the faith that her obli- 
gation arising out of such contract will be satisfied out of her separate 

roperty, such person shall be entitled to sue her, and, to the extent of 
Der separate property, to recover against her whatever be might have 
recovered in such suit had she been unmarried at the date of the con- 
tract, and continued unmarried at the execution of the decree,} 

Provided that nothing herein contained shall affect the liability of 
a husband for debts contracted by his wife’s agency, express or implied, 
or render a married woman liable to arrest or to imprisonment in execu- 
tion of a decree, 
V.— Husband's Liability for Wife's Debdte, 


9, A husband married, after the thirty-first day of December 1865 
Husband not liable for shall not, by reason only of such marriage, be 
wife’s ante-nuptial debts. hable to the debts of his wife contracted before 
marriage, but the wife shall be liable to be sued for, and shall, to the 
extent of her separate property, be liable to satisfy such debts as if she 
had continued unmarried.t 
Provided that nothing contained in this section shall affect any 
suit instituted before the passing of this Act, 
nor invalidate any contract into which a hus- 
band may, before the passing of this Act, have entered in consideration 
of his wife’s ante-ouptial debts, 


Proviso. 





#33 & 34 Vio, o. 1, 4, 11 + Archer v. Watkins, 8 Beng, 372, 
$ 33 & 34 Vic., o. 93, a, 12, 
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THE INDIAN MAJORITY ACT. 
NO. IX. OF 1875. 


RECEIVED THE G.-G.’s ASSENT ON THE 2ND MaRcH 1875. 
An Act to amend the Law respecting the age of majority. 


WHEREAS, in the case of persons domiciled in British India, it is 
expedient to prolong the period of nonage, and 
Preamble. to attain more uniformity and certainty respect- 
ing the age of majority than now exists; It is hereby enacted as fol- 
ows :— 

1. This Act may be called “The Indian 

epee title. Majority Act, 1875 :” 
It extends to the whole of British India, and, so far as regards 
subjects of Her Majesty, to the dominions of 


Local extent. Princes and States in India in alliance with 
Her Majesty ; 
Commencement and oper- and it shall come into force and have effect 
ation. only on the expiration of three months from 
the passing thereof. 
Bavings. 2. Nothing herein contained shall affect— 


(a) the capacity of any person to act in the following matters 
(namely),—-Marriage, Dower, Divorce, and Adoption ; 

(b) the religion or religious rites and usages of any class of Her 
Majesty's subjects in India ; or 

(c) the capacity of any person who, before this Act comes into force 
has attained majority under the law applicable to him. 


3. Subject as aforesaid, every minor of whose person or property a 
Ago of majority of por. &Uardian has been or shall be appointed by any 
sons dothiciled in British Court of Justice, and every minor under the 
India, jurisdiction of any Court of Wards, shall, not- 
withstanding anything contained in the Indian Succession Act (No. X. 
of 1865) or in avy other enactment, be deemed to have attained his 
majority when he shall have completed his age of twenty-one years and 
not before: 
Subject as aforesaid, every other person domiciled in British India 
shall be deemed to have attained his majority when he shall have com- 
pleted his age of eighteen years and not before, 


4. In computing the age of any person, the day on which he was 

Age of majority how born is to be included as a whole day and he 

computed. shall be deemed to have attained majority, if 

he falls within the first paragraph of section three, at the beginning of 

the twenty-first anniversary of that day, and if he falls within the 

second paragraph of section three, at the beginuing of the eighteenth 
annivereary of that day. 
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Tilustrations. 


(a.) Zis born in British India on the first day of January, 1850, and has a British 
Indian domicile. A yaar of his Pe on is appointed by a Cong of Justice, Z 
attains majority at the firet mordeht of the first day of January, 1871, 

(b.) Z is born in British India on the twenty-ninth day of February, 1852, and 
has a Britieh Indian domicile, A pudrdian of his propetty is appointed by a Court 
of Justice. Z attains majotity at thé first moment of the twenty-cighth day of 
February, 1873. ' 

(c-) Z is born on the first day of Janpary, 1850. He acquires a domicile in 
British Jodia. Mo guardian is appointed of his person or property by any Court 
of Justice, nor is be under the jutisdiction of any Court of Wards. Z attains 
majority at the first moment of thie first day of January, 1868. 
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THE SPECIFIC RELIEF ACT. 
NO. I. OF 1877. 


RECEIVED THE G.-G’s ASSENT ON THE 7TH FesRuary 1877, 


An Act to define and amend the Law reluting to certain kinds of 
apectiic relief, 


WHEREAS it is expedient to define and amend the law relating to 
certain kinds of specific relief obtainable in 


Freambie: civil suits; It is hereby enacted as follows :-— 
PART 1,.— PRELIMINARY, 
1, This Act may be called “The Specific 
peor betes Relief Act, 1877,” . 
It extends to the whole of British India, 
pace Satan: except the Scheduled Districts as defined in 
Act No, XIV. of 1874, 

Beate. And it shall come into force on the first 


day of May 1877. 
2. On and from that day the Acts specified in the schedule bereto 


Repeal of enactmente. aunexed shall be repealed to the extent men- 
tioned in its third column, 


Interpretation-clawee, 3. In thia Act, unless there be something 
repugnant in the eee or context,— 

‘obligation.’ ‘obligation’ includes every duty enforce- 
able by law: 

‘ tenst.’ ‘trust’ includes every species of express, 
implied, or constructive fiduciary ownership : 

‘ trustee.’ ‘trustee’ includes every person holding, 
expressly, by implication, or constructively, a 
fiduciary character : 

Illustratione. 


(a) Z bequeaths land to A, ‘not doubting that he will pay thereout an an- 
nuity of Re. 1,000 to B for his life.’ A accepts the bequest. B isa trustee, within 
the meaning of this Act, for B, to the extent of the annuity. 

(b.) A is the legal, medical, or spiritual adviser of B. By availing himself of 
his situation as such adviser, A gaine some pecuniary advantage which might other- 
wise have accrued to B. A is a trustee, for Lb, within the meaning of this Act, of 
such advantage. 

(c.) A, being B's bankor, discloses for hia own purpose the state of B's account, 
A is a trustee, within the meaning of this Act, for B, of the bonefit gained by him 
by means of disclosure. 

(d.) A, the mortgagee of certain leascholds, renews the lease in his own name. 
A is a trustee, within the meaning of this Act, of the ,renewed Jease, for those in- 
terested in the original lease. 

(e.) A, one of several partners, is employed to purchase goods for the firm. A, 
tinknown to‘his co-partners, supplies them, at ‘the market-price, with goode previously 
bought by himseclf when the price was lower, and thus makes a considerable profit. 
A is a trustee, for his co;partnors, within the meaning ofthis Act, ofthe profit oo made. 
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) A, the manager of B’s indigo-factory, becomes agent for C, a vendor of 
indice ie and xa ae without B’s assent, commission on the seed purchased from 
C for the factory. A is a trustee, within the meaning of this Act, for B, of the oom- 
mission so received. 

(g.) A buys certain land with notice that B has already contracted to buy it. A 
is a trustec, within the meaning of this Act, for B, of the land a0 vi fav 

(4.) A buys land from B, having notice that ( is in occupation of the land. A 
omits to make any inquiry as {to the nature of C’s interest therein. <A is a trustee, 
within the meaning of this Act, for C, to the extent of that interest. 


‘settlement’ means any instrument (other than a will or codicil as 
; defined by the Indian Succession Act) whereby 
‘settlement. the destination or devolution of successive in- 
terests in moveable or immoveable property is disposed of or is agreed 
to be disposed of : 
Aud all words occurring in this Act, which are defined in the 
Words dofined in Con. indian Contract Act, 1872, shall be deemed 
tract Act. to have the meanings respectively assigned to 
them by that Act. 


4. Except where it is herein otherwise 
expressly enacted, nothing in this Act shall be 
deemed— ; 

(a) to give any right to relief in respect of any agreement which is 
not a contract ; 

(b) to deprive any person of any right to relief, other than specific 
performance, which he may have under any contract ; or 

(c) to affect the operation of the Indian Registration Act on 
documents, | 

Specifio reliof how given. 5. Specific relief is given— 

(a) by taking possession of certain property and delivering it to a 
claimant ; 

(b) by orderiog a party to do the very act which he is under a 
obligation to do; 

(c) by preventing a party from doing that which he is under an 
obligation not to do ; 

(ad) by determiuing and declaring the rights of parties otherwise 
than by au award of compensation ; or 

(e) by appointing a Receiver, 

6. Specific relief granted under clause e 
of section 5 is called preventive relief, 


Relief not grauted to en- 7. Specific relief cannot be granted for 
force ponal law. the mere purpose of enforcing a penal law. 


Savings. 


Preventive relief. 


PART II.—Or Spzeciric Revier, 
CHAPTER I.—Or Recoverine Possgssion or Properry. 
(a.) Possession of Immoveable Property. 


8. A person entitled to the possession of specific immoveable 
_ of apecific im. property may recover it in the manner pre- 
moveable property. scribed by the Code of Civil Procedure, . 


4 
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9. If any person is dispossessed without his consent of immove- 
. Gait by person dispossess- able property otherwise than in due course of 
ed of immoveable property. Jaw, he or any person claimiug through him 
may, by suit instituted within six months from the date of the dis« 
possession, recover possession thereof, notwithstanding any other title 
that may be set up in such suit. 

Nothing in this section shall bar any person from suing to establish 
his title to such property and to recover possession thereof, 

No suit under this section shall be brought against the Govern- 
ment. 

No appeal shall lie from any order or decree passed in any suit 
instituted under this section, nor shall any review of any such order or 
decree be allowed. 


(b.) Possession of Moveable Property. 


10. A person entitled to the possession of specific moveable pro- 
Reoovery of specific move- perty may recover the same in the manner 
able property. prescribed by the Code of Civil Procedure, 


Explanation 1—A trustee may sue under this section for the 
possession of property to the beneficial interest in which the person for 
whom he is trustee is eutitled. 


Explanation 2—A special or temporary right to the present 
possession of property is sufficient to support a suit under this section, 


Illustrations, 


(a.) A bequeaths land to B for his life, with remainder to C. A dies. B enters 
on the land, but C, without B’s consent, obtains possession of the title-decds. B 
may recover them from C. 

(6.) A pledges certain jewels to B to sccure a Joan. B disposes of them befure 
he is entitled to do so. A, without having paid or tendered the amount of. the loan 
aues B for possession of the jewels. The suit should be dismissed, as A is not entitled 
to their possession, whatever right he may have to secure their safe custody. 

(c.) A receives a letter addressed to him by B.  B gets back the letter without 
A’s consent. A has such property therein as entitles him to recover it froin B, 

(d.) A deposits hooks and papers for safe custody with B. B loses them, and C 
finds them, but refuses to deliver them to B when demanded. B may recover thom 
from C, subject to C’s right, if any, under section 168 of the Indian Contract Act, 


1872. 
(e.) A, a watehousc-keeper, is charged with the delivery of certain goods to Z, 
which B takes out of A’s possession. A may sue B for the goods. 


11, Any person having the possession or control of a particular 
Liability of person in pos. atticle of moveable property, of which he is not 

session, notas owner, tode- the owner, may be compelled specifically to 
liver to person entitled to deliver it to the person entitled to its immediate 
ae Poe possession, in any of the following cases :— 

(a) when the thing claimed is held by the defendant as the agent 
or trustee of the claimant : 

(6) when compensation in money would not afford the claimant 
adequate relief for the loss of the thing claimed ; 

(c) when it would be extremely difficult to ascertain the actual 
damage caused by its loss ; | 

(d) when the possession of the thing claimed has been wrongfully 
transferred from the claimant. 


a 
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Illustrations 


of clause a.—A, proceeding to Europe, leaves his furniture in charge of B as hie 
agent during his absence. B, without A’s authority, pledges the furniture to C, and 
U, knowing that B had no right to pledge the furniture, advertises it for sale. C may 
Le compelled to deliver the furniture to A, for he holds it as A’s trustee. 

of clunse b.-—Z has got possession of an idol belonging to A’s family, and of 
which A is the proper custodian. Z muy be compelled to deliver the idol to A. 

of claase c.—A ie entitled toa picture by a dead-painter and a pair of rare 
China vascs. B has possession of them. The articles are of too special a character 
to bear an ascertainable market-vulue. EB may be compelled te deliver them to A. 


CHAPTER I1.—Or tue Spsciric PERFORMANCE OF CONTRACTS, 
(a4.) Contracts which may be specifically enforced. 
12, Except as otherwise provided in this chapter, the specific 


Cases in which spocifio performance of any contract may, in the discre- 
performance oufurceable. tion of the Court, be enforced— 
(a) when the act agreed tu be done isin the performance, wholly 
or partly, of a trust ; 
(b) when there exists no standard for ascertaining the actual 
damage caused by the non-performance of the act agreed to be done; 
(c) when the act agreod tu be done is such that pecuniary com- 
pensation for its non-performance would not afford adequate relief; or 
(d) when itis probable that pecuniary compensation cannot be 
got for the non-performauce of the act agreed to be done. 


Explanation.—Unuless and until the contrary is proved, the Court 
shall presume that the breach of a contract to transfer immoveable 
property cannot be adequately relieved by compensation in money, 
and that the breach of a contract to transfer moveable property can be 
thus relieved. 


Jilustrations 


of clase a.—A holds certain stock in trust for B. A wrongfolly disposed 
of the stock. The law creates an obligation on A to restore the same quantity of 
stuck to By and Bo may enforce specific performance of the obligation. 

of clause b—-A agreos to buy, and B agrees to sell, a picture by a dead-painter 
and two rare China vases. A may compel B apecilically to perform this contraet 
for there ix ne standard fur ascertaining the actual damage which*weuld -be caused 
by its non-performance, 

of clause e—A contracts with B to sell hima house for Ra. 1,000. _B is en- 
titlnd to a dveree directing A to convey the house to bim, he paying the purchase- 
money. 

tn consideration of being released from certain obligations imposed on it by its 
Act of Incorporation, a4 ney Sans vonirdet with Z to make an archway 
through their railway to connect binds of Z severed Ly the railway, to construct g 
road between certain specified points, to pay a certain annual sum towarda the 
maintenance of this read, and also to construct a siding and a wharf as specified 
in the contract, Z% is ontitled to have this contract specifically enforced, fer his 
interest in ite performance canuyt be adequately compensated for by money ; and 
the Court may appoint a proper persen to superintend the construction of the arch- 
way, roud, siding, aud wharf. 

A contracts to sell, and B contracts to buy, a certain number of railway-shares 
of a particular deacription. A refusrs to ie bape the sale. B may compel ‘A 
wapeditivally tw perform this agreement, for the shares are limited in pumber and 
not always to be had in the market, and their possession carries with it the status 
of a shareholder, which cannot otherwise be procured. 
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A contracts with B to paint a picture for B, who agrees to pay therefor 
Ra. 1,000. The picture is painted. B is entitled to have it delivered to him on 
payment or tender of the Rs. 3,000. | 

of clause d.—A transfers without endorsement, bat for valuable consideration 
@ promissory note to B.A becomes insolvent, and C is appointed his aesignes, B 
may compel C to endorse the nuts, for C has succecded to A's liabilities, and a decrees 
for pecuniary compensation for nut endorsing the note would be fruitless. 


13. Notwithstauding anything contained in section 56 of the 
Contracts of which the ludian Contract Act, a contract is not wholly 
salject has partially ceased = limpossible of performance becayse a portion 


to uxist. of its subject-matter, existing at its date, has 
ceased to exist at the time of the pestormauce, 
ilustrationa. 


(a.) A contracts to sell a house to B fora lakh of rupees. The day after the 
contract is made, the house ia destroyed by a cyclone. B tnay be compelled to 
perform his part of the contract by paying the purchase-moncy, 

(6.) In consideration of « snin of inoney payable by B, A contracts to grant an 
anauity to B for B's life. The day after the contract hng been made, B iq thrown 
from his horse aad killed. B's representative nay be compelled to pay the purchnaae- 
money. 

14. Where a party to a contract is unable to perform the whole 

Rpecifio performance of of lis part of it, buat the part which muat be 

part of contract where part left mn performed bears only a small proportion 

anperfermed is amall. to the whole im value, and admits of compen- 

sation ino monay, the Court may, at the suit of either party, direct the 

specific performance of so inuch of the contract as can be performed, 
and award compensation in money fur the deticiency. 

Lilustrationa, 


(a.) A contracts to acll to Ba piece of land consisting of 100 bighas. Tt rina 
out that 98 bishax of the Jand belong to A, and the two remaining bighas to @ 
stranger, Who refuses to part with them. “Phe two bighas ure not neceasary for the 
uke oc enjoyment of the 06 bighas, nor so haportant for such use or enjayment that 
the lose of them may not be tnade good in money. A may be directed at the uit 
of B ty couvey to B the 94 bighas, and to make compensation to him for not con- 
veving the two remaining bighas ; or Boimay be directed, at the suit of A, to pay to 
A, on receiving the conveyance aud possession of the land, the stipulated purchase- 
money, leas a suta awarded as compensation for the deficwney. 

(b.) Ins contract for the sale and purchase of a honse and lands for two Jakhs 
of rupees, it is agrecd that part of the furniture should be taken ata valuation, 
The Court may dircet apecific performunce of the contract notwithstanding the 
parties are umable to agree wt to the valoation of the Purnitare, and may either have 
the furaiture valaed in the suit and include it in the decree for specific perfornunuce, 
or tnay coufine ite decree to the house. 


15. Where a party to a contract is unable to perform the whole 
Bpecific performance of Of his part of it, and the part which must be 
part of contract whore part left unperformed forms a considerable porting 
anperformed is large. of the whole, or does not admit of oompeee ey 
in money, he is not entitled to obtain a decree for apecific performance. 
But the Court may, at the suit of the other party, direct the party in 
defanit to perform speerfically so much of bis part of the contract rs 
he can perform, provided, that the plaintiff relinquishes all claim to 
further performance, and «il right to compensation, either for che dufi- 
ciency, ot for the loss or damage sustained by him through the detault 

Of the defendant, 

M. 47 
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dilustrations. 
fa.) A contracts to sell to B a picce Jand consisting of 100 bighas. It terns out 
that 50 bighas of the land belong to A, and the other 50 bighas to a stranger, who. 


refuses to part with them. A cannot obtain a decree against B for the apecific yilrira 
anos of the contract; but if B ix willing to pay the price agreed upon, and to take 
the 50 bighas which belong to A, waiving all right to compensation either for the defi. 
science or for lose sustained by him through A's neglect or default, B is entitled to a 
deerev divcting A to couvey those 60 bighas to him on payment of the purchane- 


apuney, 
4) Afcontracta to nell to B an estate with a house and garden for a lakh of rapees. 
The garden is important for the enjoyment of the house It turns ont that A is anable 
to convey the garden. A cannot obtain a decree against B for the specilic performance 
of the contract ; but if Bb is willing to pay the price agreed upon, and to take the estate 
aud house without the garden, waiving all right to compensation either for the deficiency 
or for loss sustained by him through A‘s neglect or default, B is entitled to a deoree 
directing A to convey the house to him om payment of the purchase. money. 
16. When a part of a contract which, taken by itself, can and 
Bpecific performance ofin. ought to be specifially performed, stands on a 
@ependent part of contract. separate and independent, footing from auather 
part of the same contract which cannet or ought not to be specifically 
performed, the Court may direct specific performance of the former part, 


Sha stn Sey Ramee ol ape: 17. The Court shall not direct the specific 
Cific performance of part of performance ef a part of a contract except ina 
-eontract. cases coming under oue or other of the three 

last preceding sections. 

18. Where a person contracts to sell or let certain property, hav- 

Parchnser's righta.againet ing only au imperfect title thereto, the pur- 
vendor with imperfect title, chaser or lersee (except as otherwise provided 

by this chapter) has the following raghts — 

(a) if the vendor or lessor has, subsequently to the sale or lease, 
acquired any interest in the property, the purchaser or lessee may compel 
bim to make good the contract out of auch interest: 

(6) where the concurrence of other persons is necessary to vali- 
date the title, and they are bound to convey at the vendor's or Jessor'’s re- 
‘quest, the purchaser or lessee may compel him to procure such concur- 
reuce ; 
(c) where the vendor professes to sell unincumbered property, but 
‘the property is taortgayged for au amount not exceeding the purchase- 
Money, aad the vendor has in fact only a nght to redeem it, the purchaser 
may onapel him to redeem the mortgaye, and to obtain a conveyance 
from the mortgagee ; 

(cd) where the vendor or lessor sues for specific performance of the 
contract, and the suit is dismissed on the ground of his imperfect title 
the defendant has a right to a return of his deposit (if any) with interest 
thereon, to his costs of the suit, and to a lien for such deposit, interest, 
end coats on the interest of the vendor or lessor in the property agreed 
to be aold or let. 

19. Any person suing for the specific performance of a contract 

Power to award compen- may also ask for compensation for ita breach, 
eation in certain oases, either in addition to, or in substitution for, 
such performance. 

If in any such suit the Court decides that specific performance | 

ought not to be granted, but there is a contract between the parties 
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‘which has been broken by the defendant, and that the plaintiff is 
entitled to compensation for that breach, it shall award him compensa-. 
tion accordingly. 

If in any such suit the Court decides that specific performance 
ought to be granted, but that ia not sufficient to satisfy the justice of 
the case, and that some compensation fur breach of the contract should’ 
also be made to the plaintiff, it shall award him such compensation. 
accordingly. 

Compensation awarded under this section may be asseased.in such. 
manner as the Court may direct. 

_  Seplanation—The circumstance that the contract has become 
Incapable of specific performance dves not preclude the Court from exer- 
Cising the jurisdiction couferred by this section. 
Illustrations 

of the second paragraph :—A contracts to sell a hundred mannds of rive to B. 
B brings a snit to compel A to perform the contract or to pay compensation. Tle 
Oourt is of opinion that A has made a valid contract, and broken it, without excuse 
te the injury of B, but thut specific performance is not the proper remedy. It ahall 
award to B such compensation as it deema just. 

of the third paragraph :—A contracts with B to sell him a house for Ra. 1,000, 
the price to be paid and the posseesion given on the Ist January 1877. A fails to 
perform his part of the contract, and B brings bis suit for apecific performance and 
compensation, which is decided in his favour on the Ist January 1878. The decree 
may, besides ordering specific performance, award to Bb compensation for any loss 
which he has sustained by A's refusal. 

of the explanution :—-A, a nape sues B, his vendor, for specifle perform- 
ence of a contract for the sale of a patont. Before the hearing of the suit, the - 
patent expires. The Court may award A compensation for the non-performance 
of the contract, and may, if necessary, amoad the plant for that parpade. 

A sues for the specific performauce of a resolution passed by the directors of 
a pablic company, under which he was eatitied to have a certaia number of shares 
allotted to him, wud for compensation fir the non-performanve of the resolution. 
All the shares had been allotted before the institution of the suit. The Court may, 
under this section, award A compensation for the non-perfurinance. 


$0. A contract, otherwise proper to be specifically enforced, ma 
Liquidation of damages be thus enforced, though a sutn be named in it 
mot a bar to specific per- as the amount to be paid in case of its breach, 
formance. and the party in default is willing to pay the. 
same. 
L iluatration. 

A contracts to grant B an uniderlease of property held by A under C, and ‘that 
he will apply to © for a license necessary to the validity of the underlease, and 
that, if the license is not procured, A will pay B Re. 10,000. A refuses to apply 
for the license, aud offers to pay B the Ra. 10,000, Bis neverthelons entitled to.. 
have the contract specitically enforce if C consents to give the license. 


(b.) Contracts which cannot be specifically enforced, 
Contracts not specifically 21. The following contracts cannot be- 
enforecable, specifically enforced :— 
(a) a contract for the non-performance of which compensation in 
money is an adequate relief ; 
(b) a contract which runs into such minute or numerous dotaiis, 
or which is so dependent on the personal qualifications or 
volition of the parties, or otherwise from ite nature is such, 
that the Conrt cannot enforce specific performance of its 
material terme ; 
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(c) a contract the terms of which the Court cannot find with reason 
able certainty ; 

(d) a contract which is in its nature revocable ; ; 

(e) a contract made by trustees either in excess of their power 
or in breach of their trust ; 

(f) a contract made by or ou bebalf of a corporation or publi 

company created for special purposes, or by the promoter. 
of such company, which is in excess of its powers ; 

(g) @ contract the performance of which involves the performance 
of a continuons duty extending over a longer period than 
three years from its date ; 

(hk) & ‘contract of which a material part of the subject-matter 
supposed by both parties to exist, has, before it has bee: 
made, ceased to exist. 

And, save as provided by the Code of Civil Procedure, no contrac 

to refer a controversy to ‘arbitration shall be specifically enforced ; bw 

if any person who has made auch a contract, and bas refused to perfori’ 
it, sues in reapect of any subject which he has contracted to refer, the 
existence of such contract shall bar the suit, 

Llinstrations 


to a.—A contracts to eell, and B contracts to buy, a Iakh of rupees in the for 
per cent. loan of the Government of India: 

m A contracts to sell, and B contracts to buy, 40 chests of Indigo at Rs. 1,000 pe. 
chost ; 
; In consideration of certain property having been transferred by A to B, B con 
‘tracte to open a oredit in A’s favour to the extent of Rs. 10,000, and to honor A’ 
drafts to that amount. 

The above contracts cannot be specifically enforced, for in the first and th 
second both A and B, and in the third A, would be rcimbursed by compensation ix 
money. 

ef b.—A contracts to render personal service to B : 

A contracts to employ B on personal service ; 

A, an author, contracts with B, ua publisher, to complete a literary work. 

B cannot enforce specific perforinance of these contracts. 

A contracts to bay I ’a business at the amount of a valuation to be made by tw 
valuers, one to be numed by A, and the other by B.A and B each name a valoer 
but before tho valuation is made, A instructs his valner not to d : 

By a charter-party entered into in Calcutta between A, the owner of a shiz 
and B, the charterer, it is agreed that the ship shall proceed to Rangeon, and ther 
load a cargo of rice, and thence procecd tv London, freight to be paid, one-third 0. 
arrival at Bangoon, and two-thirds on delivery of the cargo in London : 

A lots Jand to B, and B contracts to cultivate it in a particular manner fo 
‘three years next after the date of the lease : 

A and B contract that, in consideration of annual advances to be made by A 
“B will, for three yeare next after the date of the contract, grow particular crops o 
the land in his possession, and deliver them to A when cut and reudy for delivery : 

A voutracta with B thut, in consideration of Ks. 1,000 to be paid to him by E 
he will paint a picture for B ; 

Ps contracts with B to execute certain works which the Court cannot superin 
tend : 

A contracts to supply GB with all the goods of a certain class which B ma: 

uire : 
~ A contracts with B to take from B a lease of a certain house for a specifie 
term, at's specifidd rent, “if the drawing-room is handsomely decorated,” even if * 
$a held to have so much certainty that conpensation can be recovered for its breach 

A contracts to B. 

io above contracta cannot be specifically enforced. . 
0 ¢.——A, thé owner of a refreahthent-room, contracts with B to give him a 
commodation there for the sale of his goods and w furnish tim wid the necessar. 
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appliances, A refnees to perform his contract. The case ie one for omnpeteation 
sat not for apecific performance, the amount and nature ef the accommodation aad 
appliances being undefined. 

to d.—A and B coutract to become partoers in a certain business, the contract 

not specifying the duration of the proposed partnership. This contract cannot be 
specifically performed, for, if it were ao performed, either A or B might at once 
dissolve the partnership. 
_, 4-—A is a trustee of land with power to lease it for seven years. He onters 
Into a contract with B to grant a lease of the land for seven years, with a covenant 
ae aed the lease at the expiry of the term, This contract cannot be specifically 
enforced. 

The directors of a coinpany have power to sell the concern with the sanction of 
a genera} ineeting of the shareholders. They contract to sell it without any each 
sanction. This contract cannot be spevifically enforced. 

Two trusteca, A and B, empowered to sell trust-property worth a lakh of 
‘rupees, contract to sell it C for Rs. 30,000. The contract is so disadvantageous as 
‘to be a breach of trust. C cannot enforce its specific performance. 

The promoters of a company for working mince contract that the company, 
when formed, shall purchase certain miseral property. They take no proper pre- 
cautions to ascertain the value of such property, and in fact agree to pny an extre- 
vagant price therefor, They also stipulate that the vendors svall give them a bonus 
‘out of the purchase-money. This contract cannot be apecifically enforced. 

to f.—A company, existing for the sole purpose of innking and working « rail- 
way, contracts for the purchase of a piece of Jand for the purpose of erceting a 
cotten-usill thereon, This contract cannot be specifically enforced. 

to g.—A contracts to let for twenty-one years to B the right to uee anch part of 
a certain railway made by A as was upon B’s land, and that B should have a nght of 
runuing carriages over the whole line on certain terms, and might require A to rin 
ply the necessary engine-power, and that A should during the term, keep the whole 
‘railway in good repair. Specific performance of this contract must be refused to B. 

to A.—A contracts to pay an annuity to B for the lives of C and D. It terns 
out that, at the date of the contract, C, though supposed by A and B to be alive, 
was dead. The contract cannot be specifically performed. 


(c.) Of the Discretion of the Court. 


22. The jurisdiction to decree specific performauce is discretionary, 
Discretion as to decree. and the Court ia not bound to grant such relief 
ing specific performance. merely because it is lawful to du so ; but the 
discretion of the Court is not arbitrary, but sound and reasonable, 
guided by judicial principles aud capable of correction by a Court of 
appeal. 
fe The following are cases in which the Court may properly exercise 
a discretion not tv decree specific performance -— 
I, Where the circumstances under which the contract is made are 
such as to give the plaintiff an unfair advantage over the defendant, 
though there may be no fraud or misrepresentation ov the plaiutifi’s 


t. 
pss Jilustrations. 


(a.) A, a tenant for life of certain property, assigns his interest therein to B. 
C contracts to buy, and B contracts to sell, that interest. Before the contract ts 
completed, A receives a mortal injury, from the effccts of which he dies the day 
after the contract is executed. If ‘B und C were equally ignorant or equally aware 
of the fact, B is entitled to specific performance of the contract. If B knew the 
“fist, and C did not, specific performance of the contract should he refuned to B. 

(b.) A contracts to sell to B the interest of C in certain atock-in-trade. It fs 
stipulated that the sale shall stand good, even though it shoaki turn out that C's in- 
tereat is worth nothing. In fact, the value of C's interest depends on the result of 
"vertain partnership-accoanta, on whicti he is heavily in debt-to his partners. This 
dodubtedness te known to A; but not to B. Spevific performance of the.-contengt 
should be refused to A. heat 4 
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(c.) A contracts ta sell, and B contracts te bay, certain Jand. To protect the 
land froin floods, it is necessary for ite owner to maintain an expensive embank- 
ment. 8 does not know of this circumstance, and A conceals it from him. Specific 
performance of the contract should be refused to A. 

(4) A's property ie put up to auction. B requests O, A's attorney, to bid for 
him. C does this inadvertently and in good faith. The persons present, seeing the 
vendor's sttoraey bidding, think that he is a mere puffer, and ceaseto compete, Theo 
lot is eer one to B at alow price. Specific performance of the contract should 
be refused to B. 


II. Where the performance of the contract would involve some 
hardship on the defeudaut which he did uot foresee, whereas its non- 
performance would involve no such hardship on the plaintiff. 

Tilustrations. 


4.) A is entitled to some land under his father’s will on condition that, if he 
sells it within twenty-five years, half the purchase-money shall go to B. A, for- 
gotting the condition, contracts, before the expiration of the twenty-five years, to 
sell the land to C. ere the enforcement of the contract would operate so harshly 
on A that the Court will not compel ite specific performance in favour of C. 

(f.) A and B, trustees, join their beneficiary, C, iu a contract to sell the trust- 
eutate to D, and personally agree to exoncrate the estate from hcavy incumbranves to 
whioh it is subject. The purchase-money is not nearly enough to discharge those 
incumbrances, thongh at tho date of the contract the vendors believed it to be sufii- 
clent. Specific performance of the contract should be refused to D. 

(3) A, the owner of an estate, contracts to sell it to B, and stipulates that he 
A, aball not be obliged to detine ita boundary. The estate really comprises a valu- 
able property sot known to either to be part of it. Specific performance of the von- 
tract should be refused to B, unless he waives his claim to the unkaown property. 

(A.) A contracte with B to sell him certain land, and to make a nea to it ai 
a certain railway-atation. It ie found afterwards that A cannot make the road with- 
out exposing himself to litigation. Specific performance of the part of the contract 
relating to the road should be refuaed to B, even though it may be held that he is 
entitled to specific performance of the rest with compensation for loas of the road. 

(i.) A, @ lessee of mines, contracts with B, his lessor, that at any time during 
the continuance of the lease B may give notice of his desire to take the machinery 
and plant used ju and about the mines, and that he shall have the arti¢les specified 
in bis notice delivered to him at a valuation on the expiry of the lease. Such a eon- 
trot might ba most injurious to the Icssee’s business, and specific performance of it 
should be refused to B. 

(j.) A contracts to buy certain land from B. The contract is silent as to accoas 
to the laud. No right of way to it can be shown to exist. Specific performance of 
the contract should be refused to B. 

(&) A contracts with B to buy from B’s manufactory, and not eleewhere, all the 
ae of a certain class used by Bin his trade. Tho Court cannot compel B to supply 
the gooda, bat if ho does not supply then, A may be ruined, unless he is allowed to 

buy them elsewhere. Specific performance of the contract should be refused to B. 


The following is a case in which the Court may properly exercise 
@ discretion to decree specific performance :— 

INE, Where the plaiutiff has done substantial acts or suffered 
losses in consequence of a contract capable of specific performance. 


Tluatration, 


B eells land to a railway-company, who contract to execate certain works for his 
convenience. The company take the land and use it for their railway. Specific per 
formanve of the contract to execute the works should be decreed in favour of A, — 


ee ee | 

Who obtain spenific . Hzeept as otherwise provided this 

performance. chapter, the spocific enor lal kar gop a 
may be obtained by— ; 
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' ~ (a) any party thereto; | fe 

(6) the representative in interest or the principal of any party 
thereto: provided that, where the learning, akill solvency, or any per 
sonal quality of such party is a material ingredient in the contract, of 
where the contract provides that his interest shall-not be assigned, hie 
representative in intereat or his principal shall not be entitled to apeci- 
fic performance of the contract, unless where his part thereof has 
already been performed : : 

(c) where the contract isa settlement on marriage, or @ compro- 
mise of doubtful rights between members of the same family, auy person 
beveficially eutitled thereunder ; 

(d) where the contract has been entered into by a tenant for life 
in due exercise of a power, the remainderman ; 

(¢) a reversioner in possession, where the agreement is a covenant 
entered into with his predecessor in title, and the revermoner is entitled 
to the benefit of such covenant; 

(f.) a reversioner in remainder, where the agreement is such a 
covenant, and the reversioner is entitled to the benefit thereof, and. will 
sustain material wjury by reason of its breach ; 

(g) when a public company has entered into a contract, and sub- 
sequently becumes amalgamated with another public company, the new 
company which arises out of the amulgatnation ; 

(A) when the prumuters of a public compauy have, before its incor- 
poration, entered into a contract for the purpuses of the company, and 
such contract is warranted by the terms of the incorporation, the 
com pany. 

(e.) From whom Contracts cannot be specifically enforced. 


Personal bara to the re- 24. Specific performance of a contract can- 

lief. not be enforced in favour of a persou— 

(a) who could not recover compensation for its breach; 

(6) who has become incapable of performing, or violates, any essen- 
tial term of the contract that on his patt remains to be performed ; 

(c) who has already chosen his remedy and obtained satisfaction 
fur the alleged breach of contract; or 

(d) who, previously to the contract, had notice that a settlement 
of the subject-matter thereof (though not founded ou any valuable con- 
sideration) had been made and was then in force. 

Illustrations 


to clause a.—A, in the character of agent for B, enters into an agreement with 
C to buy C's house. A isin reality ucting, not as agent for B, but on his own ag 
count. A cannot enforce specitic performance of this contract. 

to clause 4.—A contracts to sell B a house and to become tenant thereof for 
term of fourteen years from the date of the sale ata specified yearly rent. A be- 
comes insolvent. Neither he nor his sesignec can enforce epecific performance of 
the contract. 

A contracts to sell B a house and garden in which there ere ornamental troes, 2 
taaterial elemeut in the value of the property as a residence. A, without B's oon- 
sent, fella the trees. A cannot enforce specific perfornunce of the contract, 

A, holding land under « contract with B for a Icasc, commits waste, or treats 
the land in an unbusbandlike manner. A cannot enforce specific performance of 
the contract. = 

A contracts to let, and B contracts to take, an unfinished house, B contracting 
to Giaish the buuse, und the lease to contain covenants on the part of A to keep the 
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tr, B finishes the house in a very defective manner; he eannot enforce 
me atest wescifically, though A and B may suc each other for compensation for 


breac it. 
45 phe c.~-A contracts to let, and B contracts to take, a house for a spevified 


term at 2 specified rent. 6B refuses to perform the contract. A thereppon aues for 
and beaten, cocsetieaiion for the breach. A cannot obtain specific performance 


the contract. 
pre to sell property 25. A contract for the sale or letting of 


by one who has no title, or property, whether moveable or immoveable, 
who is # volantary settler. cannot be specifically enforced in favour of a 
vendor or leasor— 

(a) who, knowing himeelf not to have any title to the property, 
has contracted to sell or let the same; 

(b) who, though he entered into the contract believing that he had 
a good title to the property, cannot, at the time fixed by the parties or 
by the Court for the completion of the sale or letting, give the pur- 
chaser or lessee a title free from reasonable doubt ; 

(c) who, previous to euteriug inte the contract, has made a settle- 
ment (though not founded on any valuable consideration) of the subject- 
matter of the contract. 

Tilustrations. 


(a.) A, without C's authority, contracts to nell to B an estate which A knows to 
belong to U. A cannot enforce specific performance of this contract, even though C is 
blll, to confirm it. 

(6.) A bequeaths his land to trustees, declaring that they may sell it with the 
consent in writing of B. LB gives a general prospective assent in writing to any sale 
which the trustees may make. The trustees then enter inte a contract with C to seh 
him the land. C refuses to carry out the contract. The trustees cannot specifically 
enforce thin contract, as, in the absence of B's consent to the particular sale to C, the 
title which they can give C is, as the law stands, nut free from reasonable doubt. 

(¢.) A, being iu poaseasion of certain land, contract to sell it to Z. On enquiry 
it turns out that Aclaims the land as heir of B, who left the country several years 
before, and ie generally believed to be dead, but of whose death there is no sufficient 
proof. A cannot compel Z x pacers to perform the contract. 

(d.) A,out of natural love and affection, makes a settlement of certain pro- 
perty on hia brothers and their iaane, and afterwards enters into a contract to sell the 
property to a stranger. A cannot enforce specific performanve of thie contract ao as to 
a the settlement, and thus prejudice the interests of the persons claiming 
under it. 


{f.) For whom Contracts ounnot be specifically enforced except 
with a vareatzon. 


26. Where a plaintiff seeks specific performance of a contract in 
- Non-eaforcomeut exocpt Writing, to which the defendant sets up a@ varia- 
with variation. tion, the plaintiff cannot obtain the perform- 
ance sought, except with the variation so set up, in the following cases 
(namely) -— 

(a) where by fraud or mistake of fact the contract of which per- 
formance ia sought is in terms different from that which the defendant 

it to be when he entered into it; 

(b) where by fraud, mistake of fact, or surprise, the defendant 
entered into the contract under a reasonable misapprehension as to its 
éffect as between himeelf and the plaintiff ; 

(o} where the defendant, knowing the terms of the contract, and 

ing ite effect, has onutered into it relying upon some miare- 
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presentation by the plaintiff, or upon some stipulation on the plaintiff's 
part which adds to the contract, but which he refuses to fulfil ; 

{d) where the object of the parties was to produce.a certain legal 
result, which the contract as framed is not calculated to produce; 

(e) where the parties have, subsequently to the execution of the 
contract, contracted to vary it. 


Itlhuatretiona. 


(a.) A, B, and ©, sign a writing by which they purport to contract each to onter 
into a bond to D for He. 1,000. In asuit by D, to make A, B, and C separately 
liable each to the extent of Rs. 1,000, they prove that the word ‘ each’ was inserted b 
mistake ; that the intention was that they should give a joint bond for Rs. 1,000. 
ean obtain the performance sought only with the variation thus set up. 

(8.) A sues B to compel specific performance of a contract. in writing to buy a 
dwelling-house. B proves that he assumed that the contract included an adjoining 

and the contract was so framed ax to leave it doubtful whether the yard waa so 
uded or not. The Court will refase to enfurce the contract, except with the 
variation set up by B. 

(c.) A contracts in writing to let to B a wharf, together with a strip of A's land 
delineated ina map. Before signing the contract, B propored orally that he should be 
at liberty to substitute for the strip mentioned in the contract anuther atrip of A‘s 
land ef the same dimensions, and to thia A expressly sasented. B thon signed the 
written contract. A caonot ubtain epccific performance of the written contract, excopt 
with the variation set up by ff. 

(d.) A and B enter into negotiations for the purpose of seenring land to B for 
hie life, with remainder to his issue. They execute a contract the terins of which are 
found to confer an absvlute ownership on HB. The contract so framed caanot bo 
specifically enforced. 

(e.) A contracts in writing to let a house to B, for a certain term, at the rent of 
Ra. 100 per month, putting it firet into tenantable repair. The house turns out to be 
not er 94 repairing ; 80, with 13's consent, A pulle it down, and erecta a new house 
in its place: B contracting orally to pay rent at Re. 120 por mensem. BK then suce 
to enforce specific performance of the contract in writing. He cannot enforce it exoupt 
with the variations made by the subsequent oral contract. 


(g.) Against whon Contracts may be apecifieally enforced, 


Relief against parties avd 27. Except as otherwise provided by this 
ns olaiming under chapter, specific performance of a contract may 
them by subsequent title. be enforced againust— 

(a) either party thereto; 

(b) any other person claiming under him by a title arising subse- 
quently to the contract, except a transferee for value who bas paid his 
money in good faith and without notice of the onyinal contract ; 

(c) any person claiming under a title which, though prior to the 
contract, and knowa to the plaintiff, might have been displaced by the 
defendant ; 

(d@) when a public company has entered into a contract, and sub- 
sequently becomes amalgamated with another public company, the new 
company which arises out of the amalgamation ; 

{e) when the promoters of a public company have, before its 
incorporation, entered into a contract, the company: provided that the 
company has ratified and adopted the contract, and the contract is 
warranted by the terms of the incorporation. 

Tlastrationsa 
to clause b.—A contracts to convey certain land to Bhy 4 particular day, A 


ities intestate before that day without having convered the land = Boimay ecampel A‘n 
heir or other representative in iutereat tv perform the contract wpecifically. 
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A contracts to sell certain land to B for Rs. 5,000. A afterwards conveys the 
land for Rs, 6,000 to C, who has notice of the original contract. B may enforce 
epecific performance of the contract as against C. 

A contracts to sell land to B for Rs. 5,000. B takes possession of the land. 
Afterwards A sells it to C for Rs. 6,000. C makes no enquiry of B relating to his 
interest in the land. B's possession ia sufficient to affect C with notice of his 
interest, and he muy enforce specific performance of the contract against C, 

A contracts, in consideration of Rs. 1,000, to bequeath certain of his lands to B. 
Immediately after the contract A dics intestate, and C takes out administration to 
his estate. B may enforce specific performance of the contract against CG. 

A contracts to sell certain Jand to B. Before the completion of the contmet A 
becomes a lunatic, and C is appointed his committee. B may specifically enforce 
the contract against ©, 

to clause c.—A, the tenant for life of an estate, with remainder to B, in due 
exorcise of a power conferred by the settlement under which he is-tenant for life, 
contracta to sell the eatate to C, who has notice of the settlement. Before the sale 
is completed, A dies. C may enforce specific performance of the contract against B. 

A and B are joint tenants of land, his undivided moiety of which either may 
alien in his lifetime, but which, sabject to that right, devolvea on the survivor. 
A. contracts to sell his moiety to C, and dies, C may enforce specific performance 
of tho contract against B, 


(h.) Against whom Contracts cannot be specifically enforced, 


What parties cannot be 28. Spccific performance of a contract 
to perform, cannot be enforced against a party thereto in 


any of the following cases :— 

(a) if the consideration to be received by him is so grossly inade- 
quate, with reference to the state of things existing at he date of the 
contract, as to be, either by itself or coupled with other circumstances, 
evidence of fraud, or of undue advantage taken by the plaintiff ; 

(b) if his assent was obtained by ihe misrepresentation (whether 
wilful or innocent), concealment, circumvention, or unfair practices of 
any party to whom performance would become due under the contract, 
oan i promise of such party which has not been substantially 

ulfilied ; 

_ (c) if his assent was given under the influence of mistake of fact, 
misapprehension, or surprise: Provided that, when the contract provides 
for compensation in case of mistake, compensation may be made for a 
mistake within the scope of such provision, and the contract may be 
epecifically enforced in other respects if proper to be so enforced, 


Tliuat rations 


to clause ¢,—A, one of two exocutors, in the erroneous belief that he had the 
authority of his co-executor, enters into an egreement for the sale to B of his 
testator's property. B cannot insist on the sale being completed. 
directa an auctioncer to sell certain land. A afterwards revokes the auctioneer’s 
authority as to 20 bighas of this land, but the auctioneer inadvertently sella the 
whole to B, who has not notice of the revoeation. B cannot enforce specific 
performance of the agreement. 


(t.) The effect of dismissing a Suit for Specific Performance. 


29. The dismissal of a suit for specific performance of a contract, 

Bar of euit for breach of part thereof, shall bar tho plaintiff's right to 

after dismissal, sne for compensation for the breach of such con- 
tract or part, as the case may- be, 
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(j.) Awards and Directions to execute Seltlements. 
Application of preoedi 30. The provisions of this chapter as to 
Rina a soap aan sane contracts shall, mutatis gtiadie a ly to 


pease dared awards and to directions io a will or codicil to 
execute a particular settlement. 
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31. When, through fraud or a mutual mistake of the parties, 
When instrument maybe & Cuntract or other instrument in writing 
rectified. does vot truly express their intention, either 
rty, or bis representative in interest, may institute a suit to have the 
iustrument rectified ; and if the Court find it clearly proved that there 
has been fraud or mistake iu framing the iustrument, and ascertain the 
real intention of the parties in executing the same, the Court may, io 
its discretion, rectify the instrument so as to express that intention, so 
far as this can be done without prejudice tu rights acquired by third 
persons in good faith and for value. 


Tiustrations. 


(a.) A, intending to sell to B his house and one of three gudowns adjacent to it, 
exccnten a conveyance prepared by VB, in which, through I’« frovad, all three podewns 
are included. Of the two godowns which were frandulcuthy included, B gives one 
to C, and lets the ether to D fora rent, neither Co ner 2 Wyiav drape any knowled pe of 
the fraud. The conveyance may, a» againat Band C, be rectified se aa toe exclude 
from it the godown given tu Cy Lut it cannot be rectified so as to affeot D's ease. 

b.) By a marriage-settlement, A. the father of B, the intended wife, covenanta 
with C, the intended husband, ty pay tu C, his executors, administrators, and ansizeus, 
during A’s life, an annuity of Rs. 5,000, C dies insolvent, and the official assivnes 
claims the annuity from A. The Court, on finding if clearly proved that the partics 
alwaya intended that this annuity should be paid aaa provision for Bo and her 
children, may rectify the settlement, am) decree that the assignee has no right te 
any part of the annuity. 


$2. For the purpose of rectifying a contract in writing, the Court 

Presumption as to intent must be satisfied that all the parties thereto 

of parties. intended to make an equitable and conscien- 
tivus agreement. 

33. In rectifying a written instrument, the Court may inquire 
what the instrumeut was intended to mean, 
and what were intended to be its legal conse- 
quences, and is not confined to the inquiry what the language of the 
iostrument was intended to be. 


34. A contract in writing may be first rectified, and then, if the 
Specific enforcement of plaintiff has se prayed in his plaint, aud the 
rectified contract. Court thinks fit, specitically enfurced. 


Principles of rectification 


Iliuatration. 


A contracts in writing to pay bi» attorney, B, a fixed satin in lieu of costa. The 
contract contains mistakes as to the name and rights of the chent, which. if 
construed strictly, would exclude B from all rights under it. Bis entitled, if the 
Court thinks fit, to heve it rectified, and to an order for payment of the sum, as if, 
at the time of ite exccution, it bad expressed the inteutiun of the parties. 
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CHAPTER IV.—OrF rue Rescrssion oF OonTRAGM. 


85. Any person interested in a contract in writing may sue to 
When rescission may be have it rescinded, and such rescission may 
adjudged. adjudged by the Court in any of the following 

cases, namely :— . 

(a) where the contract is voidable or terminable by the plaintiff; 

(b) where the contract is lawful for causes not apparent on its 
face, and the defendaat is more to blame than the plaintiff ; 

(c) where a decree for specitic performance of a contract of sale, or 
of a contract to take as lease, bas been made, and the purchaser or 
lessee makes defanlt in payment of the purchase-money or other sums, 
which the Court has ordered him to pay. 

When the purchaser or Jessee is in possession of the subject-matter, 
and the Court finds that such possession is wrongful, the Court may also 
order him to pay to the vendor or lessor the rents and profits, if auy, 
received by him as such possessor, 

In the same case, the Court may, by order in the suit in which the 
decree bas been made and not complied with, rescind the contract either 
so far as rogards the party iu default, or altogether, as the justice of the 
case many require, 

Illustrations 


to a.—A sells a field to B. There isa right of way over the field of which A 
han direct personal knowledge, but which he conceals from B.  B is entitled to have 
the contract roscinded. 

to i. —A, an atterney, indnves his client B, a Mindn widow. to transfer property 
to him For the purpose of defrauding B's crelitors. fers the parties are not equally 
in fault, and B is entitled to have the instraimneut of transfer rescinded. 


36. Rescission of a contract in writing cannot be adjudged for mere 
Rasviasion for mistake. mistake unless the party against whom it is 
adjudged cau be restored to substantially the 

same position as if the contract had not been made. 


87. A-plaintiff iustituting a suit for the specific performance of a 
Alternative prayer for Contract in writing may pray in the ajtergative 
reavingion in anit fur speci. that, if the contract cannot be specifically en- 
fic porforimauce. foreed, it may be rescinded and delivered up to 
be cancelled ; and the Court, if it refuses to enforce the contract specifi- 
cally, nay direct it to be rescinded and delivered up accordingly. 


$8. Ou adjudging the resvission of a contract, the Court may re- 

Court may require party ture the party to whom such relief is granted 

revainding to du equity. to make any compensation to the other which 
justice may require. 





CHAPTER V.—Or rag CanceLuation oF INSTRUMENTS, 


39, Any person against whom a written instrument is void or 
Whea cancellation may Voitable, who has reasonable apprehension that 
be onlered, _ such instrument, if left outstanding, may cause 
him serious injury, may sue to have it adjudged void or voidable, and 
the Court may, in its discretion, so adjudge it, and order it to be deéli- 
vered up and cancelled. 
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_ Ifthe instrument has beon registered under the Indian Registra- 
tion Act, the Court shall also send a copy of its decree to the officer in 
whoee office the instrument has been so registered, and such officer shall 
note on the copy of the instrument contained in his booka the fact of 


ite cancellation. 
Illustrations, 


(a.) A, the owner af a ship, by fraudulently representing her to be sea ; 
induces B, an anderwriter, to insure her. B may obtain the cancellation of the policy. 

(4.) A conveys land to B, who bequeaths it to C, and dies. Thereupon 
possesion of the land, and produces a forges inatrument, stating that the conveyance 
was made to B in trast for him. C may obtain the cancellation of the furged inatra- 


yuent. 
(c.) A, representing that the tenants on hie land were all at will, sells it to B, 


and conveys it to him by an instrument dated the let January 1977. Soon after 
that day, A fraudulently grants to C a lease of part of the lands, dated the let 
October 1876, and procures the lease to be registered ander the Indian Registration 
Act, B may obtain the cancellation of thin lease, 

(4.) A agreos to nell and deliver a ship to B, to be paid for by B’a acceptances of 
foar bills of exchange. for sums amounting tu Rs. 30,000, to be drawn by A on B. 
The bills are drawn and accepted, but the ship is not delivered according to the agree. 
meant. A sues B on ono of the bills. B may obtain the cancellation of all the bills. 


40. Where an instrument is evidence of different rights or differ- 

What instramentamaybo ent obligations, the Court may, in a proper 

partially cancelied. case, cancel it in part, and allow it to stand for 
the residue. 


Lilustration. 


A draws a bill on B, who endorses it to C, by whom it appears to bo endorsed to 
D, who endorses it to E. C's endorsement is forged. C ix entitled to have auch 


endorsement cancelled, leaving the bill to stand in other respects. 


41. On adjudging the cancellation of an instrument, the Court 
may require tho party to whom = auch relief 


Power to require party for | , 
whom instrament isoaneell- is grauted to make auy compensation to the 


od fo make compensation. other which justice may require. 





CHAPTER VIL—Or DECLARATORY DECRERS, 


42. Any person entitled to any legal character, or to any right as 
Discretion of Court as to (0 any property, minay institute a sult againat 
declarations of status or atyy persou denying, or interested to deny, his 
right, title to such character or right, and the Court 
a ta its discretion, make therein a declaration that he is so entitled, 
and the plaintiff need not, in such suit, ask for any further relief. 

Provided that no Court shall make apy such declaration where the 
plaintiff, being able to seck furtker relief than 

Bar to such declaration. 4 inere declaration of title, omits to do so. 


Ezplanation.—A trustee of property is a persun iuterested to 
deny a title adverse to the title of some one who is not In existence, 


and fur whom, if iv existence, he would be a trustee. 
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Illustrations. 


(a.) A is lawfully in possession of certain land. The inhabitants of a neigh- 
douring village claim a right of way across the land. A may eve for a declaration 
that they are not entitled to the right so claimed. 

(5.) A bequeaths his property to B, C, and D, ‘to be equally divided amongst all 
and each of thet, if living at the time of my death, then amongst their surviving 
children.’ No such children are ia existence. In a anit against A’s executor, the 
Court may declare whether B, C, aod D, took the property absolutely, or only for their 
nies a it may also declare the interests of the children before their rights are 
veuted. 

(c.) A covenants that, if he should at any time be entitled to property exceeding 
one lakh of rupees, he will settle it upon certain trusta. Before any sach poner 
accrues, or any persons entitled ander the trusts are ascertained, he institutes & suit to 
obtain a declaration that the covenant is void for uncertainty. The Court may make 
the declaration. 

(d.) A alienates to B property in which A has merely a life-interest. The aliena- 
tion is invalid as against C, who is entitled aa reversioner. The Court may, in a suit 
by C against A and B, declare that C is so entitled. 

(¢.) The widow of « sonless Hindu alienntes part of the property of which she is 
in possession as auch, The person presumptively entitled to possess the property if he 
survive her way, io @ suit against the alienee, obtain a declaration that the alienation, 
was made without legal necessity, and was therefore void beyond the widow's lifetime. 

(f.) A Eindu widew in possession of property adopts ason to her deceased hus- 
band. The person presumptively eutitled to possession of the property on her death 
without a son may, ina suit against the adopted aon, obtuin a declaration that the 
adoption was invalid. 

(g.) A is in yoasession of certain property. 3B, alleging that he is the owner of 
the property, requires A to deliver it to bim. A inay obtain a declaration of his right 
to hold the property. 

(A.) A bequeaths property to B for his life, with remainder to B's wife and her 
children, if any, by B, but if Bodie without any wife or children, to C. B has e 

utative wife, D, and children, but C denies that Band D were ever lawfully married. 
Dand her children may, iu B'« lifetime, institute a suit avainst C, aud obtain therein 
a declaration, that they are truly the wife and children of B. 


43. A declaration made under this chapter is binding only on 
the parties to the suit, persuns claiiniag through 
them respectively, and, where any of the parties 
are trustees, on the persons for whom, if in existence at the date of the 
declaration, such parties would be trustees. 


Effect of declaration. 


Llluatration. 


A, a Hinda, in a suit to which B, his alleged wife, and her mother, are defend- 
inte, swoks a deoluration that his marriage was duly sulemnized, and an order for the 
reatitution of his conjugal rights. Tho Court inakes the declaration and order. C, 
claiming that B is his wife, then sues A for the reouvery of B. The declaration made 
in the former suit is not binding upon C. 


CHAPTER VIL—Or tHe AppoinrMent or Recervers. 


Appointment of receivers 44. The appointment of a receiver pend- 
discretionary. ing asuitisa matter resting in the discre- 
tion of the Court, 
The mode and effect of his appointment, and his rights, powers 
Reforonce to Code of duties, and Habilities, are regulated by the Code 
Civil Procedure. of Civil Procedure, 
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CHAPTER VIII. —Or rus Exvorcement or Pustsc Dutiss, 


45. Any of the High Courta of Judicature at Fort Wiliam, 
Power to order public cor. Madras, and Bombay, may make an order re- 
vants and others to do cer. quiring any apecific act to be done or forborne, 
tain specific acts. within the local limits of its ordinary original 
civil jurisdiction, by any person holding a public office, whether of a 
permanent ora temporary nature, or by any corporarion or inferior 
Court of Judicature: provided— 

(a) that an application for such order be made by some person 
whose »property, franchise, or personal right wonld be inquired by the 
forbearing or doing (as the case may be) of the said apecific act ; 

(6) that such duing or forbearing is, under any law for the time 
being in force, clearly incumbent on auch person or Court in his or its 
public character, or on such corporation in its corporate charncter ; 

{c) that in the opinion of the High Court seach doing or forbear- 
ing 18 consonant to right aud justice ; 

(d) that the aoilieait has no other specific and adequate legal 
remedy ; and ’ 

(e) that the remedy given by the order applied for will be com- 
piete. 

Exemptione from such Nothing in this section shall be deemed 
power. to authorize any High Court— 

(f) to make any order binding ou the Secretary of State for India 
in Council, on the Governor-General in Council, on the Governor of 
Madras in Council, on the Governor of Bumbay in Council, or on the 
Lieutenant-Governor of Bengal ; 

(g) to make any order on any other servant of the Crown, as such, 
merely to enforce the satisfaction of a claim upon the Crown ; or 

ne to make any order which is otherwise expressly excluded by 
any law for the time bving in force, 


46, Every application under section 45 must be founded on an 

ue affidavit of the person injured, stating bis right 

Application how made. in the matter in question, his demand of justice, 

and the denial thereof; and the High Court may, in its discretion, 

. make the order applied for absolute in the first 

epopenure: sBeret: instance or refuse it, or grant a rule to show 
cause why the order applied for should nut be made. 


If, in the last case, the person, Court, or corporation complained of, 

: shows no sufficient cause, the High Court may 

Order in alternative. first make an order in the alternative, either 

to do or forbear the act mentioned in the order, or to signify some rea- 

son to the contrary, and make an answer thereto by such day as the 
High Court fixes in this behalf. 


47. If the person, Court, or corporation, to whom or to which 

such order is directed, makes mo answer, of 

Peremptory order. makes av insufficient or a false answer, the 

High Court may then iasue a peremptory order to do or forbear the act 
absolutely. 
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48, Evory order under this chapter shall be emcee and may be | 

of, and wai appealed from, as if it were a decree made in 

eawerncy TPP the exercise of the ordivary original civil juris- 
diction of the ey Coutt. . 

49. The costs of all applications an orders under this chapter 


Conta. shall be in the discretion of the High Court, 
Har to issue of manda. 50. Neither the High Court nor any 
mus. Judge thereof shall heréafter issue any writ of 
maundamis. 
61. Each of the said High Courts shall, as soon as conveniently 
Powe to frase Palen. may be, frame rules to regulate the procedure 


under this chapter; and until such ruleg are 
framed, the practice of such Court as to applications for and grants tt 
writs of mandamua shall apply, 30 far as may be practicable, to appli- 
cations and orders uuder this chapter, 





PART III.—Or Prevennve Retier. 


eniqaragr mmr inamedisthermciiimee 


CHAPTER IX.—Or Ixsuncrions GENERALLY. 


Preventive reliof how 52. Preventive relief is granted at the 
granted. discretion of the Court by injunction, tempo- 
rary or perpetual. 
63. Temporary injunctions are such as are to continue until a 
Temporary injunctions,  @Pecified time, or until the further order of the 
Court. They may be granted at any period of 
a suit, and are reguiated by the Code of Civil Procedure. 
A perpetual injunction can only be granted by the decree made at 
Perpotualtinjuact ious. the hearing and upon the merits of the suit; 
the defendant is thereby perpetually enjoined 
from the assertion of a right, or from the commission of an act, which 
would be contrary to the rights of the plaintiff. 





CHAPTER X.—Or Perpetua, Inzuxctions. 


G4. Subject to the other provisions contained in, or referred to by, 
Perpotuni iujanctions «this chapter, a perpetual injunction may be 
when granted. granted to prevent the breach of an obligation 
existing iu favour of the applicant, whether expressly or by implication, 
8 such obbyation arises from contract, the Court shall be 
guided by the ruica and provisions cuntained ia Chapter IL. of this Act. 
When the defendant invades or threatens to invade the plaintiff's 
right to, or enjoyment of, property, the Court may grant a perpetual 
injunction in the following cases (namely) :— 
(a) whore the defendant is trastee of the property for the plaintiff - 
(6) whete there existe no standard for ascertaining the actual 
damage caused, or likely to be caused, by the iuvasion ; 
(c) where the invasion is such that pecuniary compensstion would 
not afford adequate relief ; 
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(d) where it is probable that : ° 
got for the invasion hi e : pecuniary compensation cannot be 


(e) where the injunction is necessary t t Itipli 
jadi * a j ry to prevent a multiplicity of 


Explanation.—For the purpose of this section a trademark is 
property. 
P Miustrations. 


(a.) A lets cartain land to B, and B contracts not to dig sand or gravel thorenat, 
A ay suo.for an injunction to restrain B from digging in violation of his contract, 

(%.) A trustee threatens a breach of trust. His co-trustees, if any, should, and 
the beneficial owners rauy, sue for an injunction to prevent the breach. 

(c.) The directors of a public company are Noat to pay a dividend aut of 
capital or borrowed money. Any of the sharcholders may sue for an injunction to 
restrain them. 

(d.) The directors of a fire and life-inaurance company are Sbout to engage in 
ag insurances. Any of the shareholders may sue for an injunction to restrain 

em. 

(e.) A, an execator, through misconduct or insolvency, ia bringing the property of 
the deceased into danger. The Court may grant an injunction to restrain him from 
getting ia the assets. 

f ) A, a trustee for B, is about to make an imprudent sale of a amall part of - 
the trust-property. B may sue for an_ injunction to restrain the aale, even though 
compensation in money would have afforded him adequate relief. 

(g-) A makes a acttlement (not founded on marriage or other valuable considera- 
tion) of an estate on B and his children. A then contracts to well the estate to CU. 
Bor any of his children may aue for an injunction to restrain the sale. 

(A.) In the course of A's employment an a vakil, certain papers belonging to 
his client, B, come into his possession, A threatens to make these papers public or 
to communicate their contents too stranger. B may sue for an injunction to re- 
strain A from so doing. 

(i.) Ais B’s medical adviser. We demands money of B, which B declines to 
pay. A then threatens to naky known the effect of B's communications to hin as 
eran This is contrary to A's duty, and B may sue for an injunction to reatrain 

im from vo doing. 

(j.) A, tho owner of two adjoining houses, lets one to B, and afterwards lets 
the other to C. A and C begin to make aneh alferations in the house let to C as 
will prevent the comfortable enjoyment of the house let to B. Bomay sue for an 
injunction to restrain them from so doing. 

(k.) A lete certain arable lands to B for purposes of husbandry, but without 
ma express contract as to the mode of cultivation. Contrary to the mode of 
cultivation customary in the district, B threatens to sow the lands with weed in- 
jurious thereto, and requiring many years to eradicate. A may sue for an injunc- 
tion to restrain B from sowing the lands in contravention of bia implied contract 
to use them io a hushandlike manner. 

(1) A, B, and C, are partners, the partnership bciag determinable at will. A 
threatens to do an act tending to the destruction of the partnership-property. B and 
C may, without seeking a dissolution of the partnership, eur for an injunction to 
restrain A from doing the act. 

(m ) A, a Hindu widow in possession of her deceased husband's property, com- 
mits destruction of the property without any cause anflicient to justify her in so 
doing. The heir-expectant may sue for an injunction to restrain her. 

(n.) A, B, and C, are members of an undivided Uindu family. A cata timber 
growing on the family-property, and threatens to dentroy part of the family-hoaan, 

.and to sell some of family-utensils, Bund C may sue for an injunction to 
restrain him. ‘ 

(o.) A, the owner of certain houses in Calcutta, becomes insolvent. B buys 
them from the official assignee, and enters into possession. A persista in treapass- 
ing on and damaging the houses, and B is thereby compelled, at cunsiderable 
expense, to employ men to protect the posscesion, 6 may sue for an injuaction to 
restrain further acts of treepass. 


M. 49 
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Cp.) The inhabitants of a village clatm & tight of way over A's land. Ta a sti 

inst several of them, A obtains » declaratory decree that hie land is subject ton 

such right. Afterwards each of the other villagers aues A for obstructi hia alleg 
ed right of way over the land. A may sue for an injunction to restrain therm. 

(y) A, in an administration-auit to which a creditor, B, is not a party, obtains 
aceree for the adminiatration of O's assets. B proceeds aguinst O's estate for hi 
debt. A may ane for an injunction to reatrain B. : ; 

(r.) A and B are in possession of contigaous lands and of the mines underneat 
them. A works his mine so as to extend ander B's mine, and threatens to remov 
certain pillars which help to support B’s mine. B may sue for an injunction to re 
atrain bim from so doing. 

a) A rings belly or makes some other unnecessary noise so near a house as t 
interfere materudly and unreasonably with the physical comfort of the occupier, B 
Boumy sve for av injunction restraining A from making the noise. 

(B.) A pollutes the air with amoke so as to interfere materially with the physica 
comfort of Band C, who carry on business in a neighbouring house. B and C ma, 
suc fur an injunction to restrain the pollution. 

(u.) A infringes Ba patent, Tf the Court is aatisfied that the patent is valid 
and has been infringed, Bo may obtain an injunction to restrain the infringement. 

(r.) A pirates H's copyoght. Bomay obtain an injunction to restrain the piracy 
unless the work of which Copyright ix claimed is libellous or obscene. 

(w.) A improperly uses the trademark of BB. B may obtain an injunction tec 
Teetuan the user, provided that I's nae of the trademark is honest. 

qa.) A, & Srdeaciad: holds out Bus his partner against the wish and without the 
authenty of BoB may sae for an injunction to restrain A from so doing. 

iy.) A, a very cminent man, wrtcse Ictters on family-topics to B. After the 
death of A and B,C, who ie B's remduary Jegatee, proposes to make money by pub- 
‘eahing A‘s letters b, whe is A's oxecutor, has a property in the fetters, an ma, 
ave for an injunchon to restrain C from publishing them. 

(a) A carnes oon a manufactory. and B is bis assistant. In the course of his 
busin an, A impaits to oa secret protons of valne. B oafte:warde demands money 
of A, threatening, ta case of refusal to disclose the process to C, a rival-manofac- 
turer, A may eve for an mjunction to restrain B from disclosing the process. 


68. When, to prevent the breach of an ubligation, it is necessar 

to compel the performance of certatn acts whic 

~ the Court is capable of entoreing, the Cour’ 
may, 10 its discretion, grant au injuuction to prevent the breach com- 
plained of, and also tu compel performance of the requisite acta. 


diiustratuma. 


ta.) A, by sew buikldings, obatrus te lychte to the access and use 1 : 
Calter a riche under the lidhan Ermitation Act, Part IV B jay Monae ae 
then net enky to meth A trem ponnug on with the buildings, b : 
eo couch of them ae abetracts Boa alin SBE DUC Keg to (pall down 
(6) A bankde a house with caves projecting over B's land. 
at to pull down an a of the cavee wn nn eiieet. : : wa one for an 
%) Io tw case put as alluetintien ¢ te sectian £4, the Court : 
bebe wutnmnuniceations trade by 1b ax patient to A, as ane radericares pea nigel oe 
atruyed. 
(d.) In the case put es ustration y to acction 54, the Court 
lnttors tu arash ; es , may aleo order A’ 
de.) A threatens to pablied state menta concerning B which would be i 
wader Chapter XX1. of the Indian Penal Code The Court may raat an ele 
te restrain the publieation, cren theugh it may be shown got to be injurious to Bt 
ony A, being Ba wwedical adviser, threatens to padlish B's written coramunica- 
thone with hin stiowing thet B hes bed an anmoral fe. B may obtain an injunction 
to — the publication. m 
) in the case pat ae Tlastrations ¢ and w to section 54, and as iDastrati 
and 7 to thie voction, the Court may alee arder the copses produced by pitecy. am: 
the marks, statements, and communications, therein reapectively mentioned. t- 
be given up or destroyed. : 


Mandatory injunctions. 
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Injupation when refuged. 56. Av injunctiqn caangt be granted— 
_ (@) to stay a judicial proceeding pending at the iustituuon of the 
suit in which the injunction is sought, unless such restraint is necessary 


to preveut a multiplicity of proceedings ; 
_ db) tw stay proceedings in a Court not subordinate to that from 
which the iujanuction is sought ; 

({c) to reatrain persons from applying to any legislative body ; 

(d) to interfere with the public duties of any department of the 
Government of India or the Local Government, or with the soyerejgn 
acts of a Foreign Government ; i. 

(e) to stay proceedings iu any criminal matter ; 

( f) to prevent the breach of a contract the performance of which 
would uot be specifically enforced ; | 

(g) to prevent, on the ground of nuisance, an act of which it is not 
reasouably clear that it will be a nuisance ; 

(A) to prevent a continuing breach in which the applicant has 
acquiesced ; 

(i) wheu equally efficacious relief can certainly be obtained by ang 
other uxual mode of proceeding, except in case of breach of trust ; 

{j) wheu the conduct of the applicant or his agents has been auch 
as to disentitle Lim to the assistance of the Court; 

(k) where the applicant has no personal interest in the matter, 


Illustrations. 


(a.) A seeks an injunction to roatrain his partner, B, from receiving the partner- 
sbip-debte and effects. It appears that A had Syneaveny pousensed himaclf ‘of the 
books of the firm, and refused B access to them. The Court will refuse the injunc- 
tion. 7" 

(o.) A manufactares and sells cracibles, designating them as “ patent plainbago 
crucibles,” though, in fact, they have never been patented, 2B pirutées the designa- 
tion. A cannot obtain an injunction to restrain the piracy, 

{c.) A selie an article called Mexican Balm,” stating that it is compounded of 
divers rare essences, and has sovereign medicinal qualitics, B commences to aell a 
similar article, to which he gives a name and description auch as to lead people into 
the belief that they are buying B'« Mexican Balin. A sues B for un jajunction to 
restrain the sale. B shows that A's Mexican Balin consiste of nothing it scented 
bows’ lard. A's ase of bis description ia not an honest ous, and he canuvt obtuin an 
injunction. 


57. Notwithstanding section 56, clause /, where a contract com- 
Injunctions to perform prises an affirmative agreement to do a certain 
negative agreement. act, coupled with a negative agreement, express. 
or implied, not to do a certain act, the circumstance that the Oourt ts 
unable to compel specific performance of the affirmative agreement 
shall not preclude it from granting an injunction to perform the nega- 
tive agreement; provided that the applicant has not failed to perform 
the contract so far as it is binding on him. 


TUustrations. 


(a.) A contracts to sell to B for Rx. 1,000 the good-will of a certain business 
unconnected with businoss-premises, and further agrees not to carry on that buisness 
in Calcutta. B pays A the Rs. 1,000, but A carries on the business in Calontta. 
The Court cannot compel A to send his customers to B, but B may obtain an injunc- 
tien restraining A from carrying on the busincss in Calcutta. 
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(2.) A contracts to sell to B the good-will of a business. A then sete up 4 similar 
‘ness clone by B's shop, and solicits his old castomers to deal with him. This is 
contrary to his implied contract, and B may obtain an injunction to restrain A from 
ricsiaty the emeaee and from doing any act whereby their good- will may be with- 
drawn from B. 

(c.) A contracts with B to sing for twelve months at B's theatre, and not to sing in 
publicelsewhere. B cannot obtain specific performance of the contract to sing, but he is 
entitled to an injunction restraining A from sioging at any other place of public 
entertainment. 

(d.) B contracts with A that he will serve him faithfully for twelve months as a 
clerk, A is not entitled to a decree for specific perfurmance of this contract. But he 
js entitled to an injanction restraining B from cube a rival-bouse as clerk. 

(e.) A contracts with B that, in consideration of Res. 1,000 to be paid to him by B 
on a day fixed, he will not set up a certain busiuess within a specified distance. B 
fails to pe | ae A cannot be restrained from carrying on the business within 

ace. 


the spec: 





SCHEDU LE—(see section 2), 


AcTs OF THE GOVERNOR-GENERAL LO¢ Counctn. 





eres coment” Tinwitcenanenaaaae meee 
2 aeBewvonamnenanayy 


Number and year. | Subject. | Extent of repeal. 


} 
WILL. of 1859 | Civil Procedure me ... | Sections 15 and 192. 








aly. of 1859 Limitation ere eae bee Section 15. 
XXII. of 1861 | Civil Proceduro oh se. | Section 26. 
IX. of 1872) Contract. ae os. | In section 28, the se- 
cond clause of ex- 
ception 1, 
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THE INDIAN REGISTRATION ACT, 
NO. III. OF 1877. 


Received THE G.-G’s Assent ON THE 14TH FEBRUARY 1877. 
An Act for the Registration of Documents. 


WHEREAS it is expedient to amend the law relating to the regis- 
Preambis: tration of ducuments; It is hereby enacted aa 
follows :— 


PART L—Pxrevim inary. 


1. This Act may be called “The Indian 
Registration Act, 1877.” 
It extends to the whole of British ludia, except such districts or 
Veet <etent: tracts of country as the Local Government may, 
from time to time, with the previous sanction 
of the Governor-General in Council, exclude from its operation. 
And it shall come into force on the firat 
day of April 1877, 


Repeal 2. On and from that day Act No. VIII, of 
ey a 1871 shall be repealed. 

But all appointments, notitications, rules, and orders made, aud all 
districta aod sub-districts formed, aud all offices established, and all 
tables of fees prepared, under such Act or any of the evactments there- 
by repealed, shall be deemed to have been respectively jnade, formed, 
established, and prepared under this Act, except in so far as such rules 
and ordera may be inconsistent herewith. 

References made in Acts passed before the first day of April 1877 
to the said Act, or to any enactment thereby repealed, shall be read as 
if nade to the corresponding section of this Act, 


torpretation-clanse 8. In this Act, unless there be somethin 
a repugnant iu the subject or context— . 
“lease” includes a counterpart, kabtliyat, an undertaking to cul- 
tivate or occupy, and an agreement to lease : 

ne Signature” and “signed” include and apply to the affixing of a 
mark : 
“Immoveable property” includes land, buildings, hereditary allow- 
ances, rights to ways, lights, ferries, fisheries, or auy other benefit to 
arise out of land, and things attached to the earth or permanently 
fastened to anything which is attached to the earth, but uot stauding 
timber, growing crops, nor grass : 

“Moveable property” includes standing timber, growing crops, and 
grass, fruit upon and juice in trees, aud property of every other descrip- 
tion, except immoveable property : 

“ Book” includes « portion of a book, and also any surnber of sheets 
connected together with a view of forming a bovk or portion of a book : 


Short title 


Conumenocoment, 
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a rsement” and “ endorsed ” include and apply to an evtry in 
wie a registering officer on a rider or covering slip to any docu- 
ment tendered for registration uuder this Act: 

“ Minor” means a person ane aera fo the personal law to 

i i ject, has not attained majority : 
dae Bs cance _ vansicaar guardian Soot a minor aod the com- 
i legal curator of a junatic or 1G}of ; ; ; 
mY ton * means the place of residence, and the profession, trade, 
rank, and title (if any) of a person described, and in the case of a 
native, hia caste (if any) and his father’s name, or, where be is usually 

ibed as the son of his mother, then his mother’s name : a 

«District Court” includes the High Court in ite ordinary original 
civil jurisdiction ; and —_ i 

“District” and “sub-district” respectively mean a district and 

sub-district formed under this Act. 





PART IL—Or tax ReastaaTion-ESTaBLISHMENT, 


4. The Local Government shall appoint an officer to be the Inspec- 
Inapootor-leneral of Be- tor-Geueral of Registration for the territories 
gistration. subject to such Government, 
or may, iustead of making auch appointment, direct that all or any 
of the powers and duties heretaafter couferred and imposed upon the 
Inspector-General shall be exercised and performed by such officer or 
officers, and within such local limits, as the Local Government from time 
to time appoints iu this behalf. 
The Governor of Bombay in Council may also, with the previous 
Bracch Inspector-Genoral consent of the Governor-General in Council, 
of Bindh. appoint an officer to be Branch Inspector-Ge- 
neral of Sjudh, who shall have all the powers of an Inspector-General 
under this Act other than the power to frame rules hereinafter conferred, 
Auy luspectur-General or the Brauch [uspector-General of Sindh 
may hold sinultaueously auy other officer under Government. 
S. For the purposes of this Act, the Local Gove:nment shall form 
Districta and sub-dis- districts and sub-districts, and shall prescribe, 
tricks. 


and may from time to tine alter, the limits of 
such districts and aub-disricta, z 


The districts and sub-distriots formed under this section, together 
with the limits thereof, and every alteration of such limits, shall be 
notified in the local official Gazette. 

Every such alteration shall take effect on such day after the date 
of the notification os in therein mentioued. 

6 The Local Goverument may appoint such persons, whether 

Rogistrare anf sub-re. public officers or not, as it thinks proper, to be 
| registrar of the several districts, and to be 
rab alate of the several sub-districts, formed as aforesaid, reepect- 


¥- 
¥. The Local Government shall establish in every district an office 
Offioss of registrar and to be etyled the office of the registrar iz 
ateecegiatrer. in every sub-district an office or offices to b 
styled the office of the sub-nagistear, or the offices of the joint sab- 


vk 
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fegistrars, and may amalgamate with any office of a registrar any office 
of a sub-registrar subordinate to such registrar, 

and may authorize any sub-registrar whose office has been so 
mig begs to exercise aud perform, in addition to his own powers 
and duties, all or any of the powers and duties of the registrar to whom 
he is subordinate : 

Provided that po snch authorization shall enable a sub-registrar 
to hear an appeal against an order passed by himself under this Act. 

8. T be Local Government may also appoiut officers to be called 

Inspectore of regtetra- inspectors of registration-offices, and may, from 
tion -offlons, time to time, prescribe the duties of such officers, 
Every auch inspector shail be subordiuate to the Inapector-General. 

9. Every military cantonment where thero is a Cantonment Magia- 

Military cuntomments may trate taay (if the Local Government so directa) 
be doctared wab-districts or be, for the purposes of this Act, a sub-district 
Giatricts. or a district, del pater Magistrate shall be the 
sub-registrar or the registrar of such sub-district or district, aa the case 
may be, 

: Whenever the Governor-General in Council declares any military 
cantonment beyond the limits of British India to be a sub-district or a 
district for the purposes of this Act, he shall also declare, in the case 
of a sub-district, what authorities shall be regietrar of the district and 
Inspector-General, and, in the case of a district, what authority shall 
be feapeoie CGaueral with reference to such cantonment and the sub- 
registrar or registrar thereof, 

10. Whenever any registrar other than the registrar of a district, 

Absence of registrar from including a presidency-town, is absent other- 
his district or vacancy in Wise thun on duty in his district, or whon his 
bia office, office is temporarily vacant, 

any person whom the Inspector-General appoints in this behalf, 
or, in defanit of such appointment, the Judge of the District Court 
within the local limits ‘of whose jurisdiction the registrar's office is 
Bituate, 

shall be the registrar during such absence, or until the Local Govern- 
ment fills up the vacaucy. 

Whenever the registrar of a district, including a presidency-town, 
is absent otherwise than on duty in his district, or when his office is 
temporanly vacant, 

any person whom the Inspector-General appoints in this behalf 
ahall be the registrar during such absence, or until the Local Govern- 
meut fills up the vacancy. 

11. Whenever any registrar is absent from his office on duty in 

Absence of registrar on bis district, he may appoint any sub-registrar 
Guty in his district. or other person in his district to perform, dur- 
ing such absence, all the duties of a registrar, except those mentioned 
in sections 68 and 72. 

13, Whenever any sub-registrar is absent, or when his sffice is 

Absence of sub-registrar temporarily vacant, any n whom the pi art 
‘Or vacancy in his office. trar of the district appoints in thin behalf shall 
be‘sub-registrar during such absence, or until the Local Government 
fills up the vacaucy. 
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appointments made under section 10, section 11, or sec- 

“ eae ee sec. tion 12, shall be reported to the Local Govern- 

sion 10, 11, or 12,to beree ment by the Inspector-General. Such report 

ported to Government. shall be either special or general as the Local 

Government directs, — 

The Local Government may suspend, remove, or dismiss any per- 

finepension, removal, and 800 appointed under the provisions of this Act, 
dismissal of officers. and appoint another person in his stead, 


14. Subject to the approval of the Governor-General in Council, 
Remuneration and eata. the Local Government may assign such salaries 
blishments of registering as such Government from time to time deems 
ofScers. proper to the registering officers appointed 
under this Act, or provide for their remuneration by fees, or partly by 
fees and partly by salaries, .* 
The Local Goverment may allow proper establishments for the 
several offices under this Act. 


16. The several registrara and sub-regiatrars shall use a seal bear- 
Reals of registering of. ing the following inscription in English and in 
cers. such other language as the Local Government 
directa -—* The seal of the registrar (or of the sub-registrar) of : 


16. The Local Government shall provide for the office of every 
registering officer the books necessary for the 
magieter hooks: purposes of this Act. 
The books so provided «hall contain the forms from time to time 
Fe prescribed by the Inspector-General with the 
aia sanction of the Local Government, and the 
payes of such books shall be consecutively numbered in print, and the 
number of pages in each book shall be certified on the title-page by 
the oficer by whom such books are issued. 
The Local Government shall supply the office of every registrar 
eer with a fire-proof box, and shall, in each district, 
babs ciil eae as make suitable provision for the safe custody of 


oe records couuected with the registration of documeuts in such dis- 
rict. 





PART Il1.—Or Reatstrasite Documents. 


17. The documents next hereinafter mentioned shall be registered 
Docamenta of which re. If the property to which they relate is situate 
Wintration is compuleary. ina district in which, and if they have been 
executed on or after the date on which Act No, XVL of 1864, or Act 
No, XA. of 1866, or Act No, VIIL. of 1871, or this Act, came or comes 
into furce (that is to aay),— 
(a) instruments of gift of immoveable property : : 
(6) other non-testamentary iustrumeuts which purport or operate 
to create, declare, assign, limit, or extinguish, whether in present or in 
future, any right, title, or interest, whether vested or contingent, of the 


ae of one hundred rupees and upwards, to or in immoveable pro- 


é 


Acr IIT.) REUTSTRATION, : 805 


(c) non-testamentary instruments which acknowledge the receipt 
or payment of any consideration on account of the creation, declara- 
tion, aassigninent, limitation, or extinction of any such right, title, or 
interest : and 

(d) leases of immoveable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent: 

Provided that the Local Goverumeut may, by order published in 
the official Gazette, exempt frown the operation of the former part of 
this section any leases executed in any district, or part of a district, the 
terms granted by which do uot exceed five years, aud the annual rents 
reserved by which do not exceed tifty rupees, 

Exception of Nothing in clauses b and ¢ of this section 
7 applies to 
composition-denda ; (e) any composition-deed ; 
(f) any instrument relating to shares in a joint-stock company, 
and of transfora of shares BUtwithstanding that the asseta of such com- 
and debentures in land = pany consist in whole or in part of immoveable 
companies ; * property, or 

(g) any endorsement upon or transfer of auy debeuture iasued by 
any such company ; 

(A) any ducument not itself creating, declaring, assigning, limiting, 

documents merely creat. OF extinguishing any right, title, or interest of 
ing right to obtain other the value uf one hundred rupves and upwards 
documenta. to or in immoveable property, but merel 
creating a right to obtain another document which will, when executed, 
create, declare, assign, limit, or extinguish any such right, title, of 
interest ; 

(t) decrees and orders of Courts aud awards; 

(j) grants of immoveable property by Government ; 

(kK) instruments of partition made by revenue-ofticers ; 

(l) certificates and instruinents of collaterial security granted under 
the Laud Improvement Act, 1$71. 

Authorities to adopt a son, executed after the frat day of January. 
1872, and uot conferred by a will, stall also be 


Documents of which re- 18. Any of the documents next herein- 
gistration is optional. after ineutiuned may be registered uoder this 


Act (that is to say),— 

(a) instruments (other than instruments of gift and willx) which 
purport or operate to create, declare, assign, limit, or extinguish, whe- 
ther in present or in future, any right, title, or interest, whether vested 
or contingent, of a value less than one hundred rupees, to or in immove- 
able property ; 

(6) instruments acknowledging the receipt or payment of any con- 
sideration on account of the creation, declaration, assignment, limitation, 
or extinction of any such right, title, or interest ; 

(c) leases of imeraable property for any term not exceeding one 
year, and leases exempted under section 17 ; 

(d) iostraments (other than wills) which purport or operate to 
create, declare, assign, limit, or extinguish any right, title, or interest to 
or in moveable property ; 
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e) wills; | 

" ) all other documents not required by section 17 to be regise 
tered. 
19. If any document duly presented for registration be ia a 
Documents ie. langaage caguese which the registering officer does not 
not understood by rogister- understand, and which is not commonly. used 
ing officer. in the district, he shall refuse to register the 
document, unless it be accompanied by a true translation into a lan- 
guage commonly used in the district, and also by 4 true copy. 

20. The registering officer may, in his discretion, refuse to accept 

Documents containing in. for registration any document in which any in- 
terlincations, blanks, era- terlineation, blank, erasure, or alteration ap- 
sures, or altorations. pears, uuless the persons executing the docu- 
ment attest with their signatures or initials such interlingation, blank, 
erasure, or alteration, If he register such document, he shall, at the 
time of registering the same, make a note in the register of such inter- 
lineation, blank, erasure, or alteration. 

21, (a.) No non-testamentary document relating to immoveable 

property shall be accepted for registration un- 

Description of parcels. —_ Juss it contains a description of such property 
sufficient to identify the same. 

(b.) Houses in town shall be described as situate on the north or 
other side of the street or road (mentioning it) to which they front, and 
by their existing and former occupancies, and by their numbers, if the 
houses in such street or road are numbered. Other houses and lands 
shall be described by their name, if any, and as being in the territorial 
division in which they are situate, and by their superficial contents, the 
roads and other propertics on which they abut, and their existing occu- 
pancies, and also, whenever it is practicable, by reference to a Govern- 
ment map or survey, 

(c.) No non-testameutary document containing a map or plan of 

Documents containing any property comprised therein shall be ac- 
‘maps or plans. cepted for registration unless it be accompanied 
by a true copy of the map or plan, or, in case such property is situate 
in several districts, by such number of true copies of the map or plan 
as are equal to the number of such districts, 

22, Failure to comply with the provisions contained in section 21, 

Failuc to comply with Clause b, shall not disentitle a document to be 
rules as to description of registered if the description of the property to 





houses and land. which it relates is sufficient to identify such 
property, 
ie PART IV.—Or rue Time or PRESENTATION. 


28. Subject to the provisions contained in sections 24, 25, aud 26, 
Time for presenting docu- no document other than a will shall be ac- 
ments, cepted fur registration unless presented for 
that purpose to the proper officer within four months from the date of 
ita execution, 
or, in the case of a copy of a decree or order, within four months 
from the day on which the decree or order was made, or, where it is 
appe alable, witbin four months from the day on which it becomes final : 
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Provided that, where there are several persons executing a docu- 
ment at different times, such document may be presented fur registra- 
tion and re-registration within four months from the date of each 
execution. 


24 If, owing to urgent necessity or unavoidable accident, any 
Provision where delay in document executed, or copy of a decree or 
presentationisunavoidable. order made, in British India, is not presented 
for registration till after the expiration of the time hereiubefore pre- 
scribed in that behalf, the registrar, in cascs where the delay iu presen- 
tation does not exceed four months, may direct that, on payment of a 
fine not exceeding ten tines the amount of the proper registration-fee, 
such document shall be accepted for registration. 
Any application for such direction nay be lodged with a sub-regis- 
trar, who shall forthwith forward it to the registrar to whom he is 
. subordinate, 


25. When a document purporting to have been executed by all 
Documents executed oat or any of the parties ont of British Iudia is not 

of British India. presented for registration till after the expira- 
tion of the time hereinbefore prescribed in that behalf, the registering 
officer, if satisficd, 

(a) that the instrument was so executed, and 

(b) that it has been presented for registration within four months 
after its arrival in British Ludia, 

may, on payinent of the proper registration-fee, accept such docu- 
ment for registration. 


26. Whenever a registration-office is closed on the last day of any 
Provision where office ig Perled provided in this Act for the presentation 
closed on last day of period of any docuinent, such Jast day shall, for the 


for presentation. purposes of this Act, be deemed to be the day 
on which the office re-opens. 
Wills may be presented 27. A will may at any time be presented 


or deposited at any time. = for revistration or deposited in manner herein- 
after provided. 


PART V.—Or THE Piace OF REGISTRATION, 


28. Save as in this part otherwise provided, every document men- 
Place for regiatering do- tioned in section 17, clauses a, b,c, and d, and 
cuments relating toland. = section 18, clauses a, b, and c, shall be presented 
for registration in the office of a sub-registrar within whose sub-district 
the whole or some portion of the property to which such document 
relates is situate, 


29, Every document other than a document referred to in section 
Place for registering 28, and a copy of a decree or order, may be 
other documents. presented for registration either in the office of 
the sub-registrar in whose sub-district the document was executed, or 
in the office of any otber sub-registrar under the Local Government at 
which all the persons executing and claimiug uuder the document 
desire the same to be registered. 
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A copy of a decree or order may be presented for registration in the 
office of the sub-registrar in whose sub-district the original decree or 
order was made, or, where the decree or order does not affect jmmove- 
able property, in the office of any other sub-registrar under the Local 
Government at which all the persons claimiug under the decree or order, 
desire the copy to be registered. 


$0. (a.) Any registrar may, io his discretion, receive and register 
oe any document which might be registered by 
Registration by registrar. ay sub-registrar subordinate to him. 
(b.) The registrar of a district including a presideucy-town and 
Registration by registrar the registrar of the Lahore district may recelve 
at presidency-town and La- aud register any document referred to in sec- 
hore. tion 28 without regard to the situation in any 
part of British India of the property to which the document relates. 


31. In ordinary cases the registration or deposit of documents 

Rogistration or accept. Under this Act shall be made only at the office 

ance for deposit at private of this officer authorized to accept the same for 
residence. registration or deposit. 

But such officer may, on special cause being shown, attend at the 
residence of any person desiring to present a document for registration 
or to ican a will, and accept fur segistration or deposit such document 
or will, 


PART VI.—Or Presenting DocuUMENTS FOR REGISTRATION. 


32. Except in the cases meutioned in section 31 and section 89, 
Persons to presont docu. every document to be registered under this Act, 

menta for registration, whether such registration be compulsory or 
optional, shall be presented at the proper registration-office, 

by sume person executing or claimmy under the same, or, in the 
case of a my of a decree or order, claiming uuder the decree or order 

or by the representative or assign of such person, 

or by the agent of such person, representative, or assign, duly 
authorized by power-of-atturney executed and authenticated in manner 
hereinafter wentioned. 


Powera-of-attorney reong- 33. For the purposes of section 32, the 
nisuble for purposes of seo. powers-of-attorney next hereinafter mentionec 
tion 32. shall alone be recognized (that is to say),— 

_ (a) af the principal at the time of execnting the power-of-attorney 
resides in any part of British India in which this Act is for the time 
being in force, a power-of-attorney executed before and autheuticatec 
by the registrar or sub-registrar within whose district or sub-district the 
priucipal resides : 

(6) if the principal at the time aforesaid resides in any other part 
of Brit:sh India, a power-of-attorney executed before and autheuticatec 
by auy Magistrate : 

_(c) if the principal at the time aforesaid does not reside io Britist 
India, a power-of-attorney executed before and authenticated by a 
Notary Public, or any Court, Judge, Magistrate, British Consul, or Vice- 
Consul, or representative of Her Majesty or of the Government uf India 
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Provided that the following persons shall not be required to attend 

Proviso as to persons in. at any regiatration-office or Court for the pur- 

firm or in jail, ar exempt pose of executing any such power-of-attoruey 

from sppearing in Court. as in mentioned iu clauses @ aud 6 of this seo- 
tion :— 

persons who, by reason of bodily infirmity, are unable, without 
risk of serious incouvenience, so to attend ; 

persous who are iu jail under civil or crimiual process; and 

sede exempt by jaw frum persenal appearance in Court, 

mn every such case the registrar or sub-registrar or Magistrate (as 
the case may be), if satisfied that the power-of-attourney has been volun- 
tarily executed by the person purporting to be the principal, may attest 
the same without requiring his personal attendance at the office or 
Court aforesaid. 

To obtain evidence as to the voluntary nature of the execution, 
the registrar or sub-reyistrar or Magistrate may either himself go to 
the house of the persou purporting to be the principal, or to the jail 
in which he is confined, aud exumiue him, or issue a comission for 
his examination. 

Any power-of-attoruvey mentioned in this section may be proved 
by the production of it without further proof, when it purports, on the 
face of it, to have beon executed before and authenticated by the per- 
sou or Court hereinbefore mentioned in that behalf. 

34. Subject to the provisions contained in this part and in sec- 

Inquiry before registra. tions 41, 43, 45, 69, 75, 77, 88, aud 89, no 
tion by regisiering officer. document shall be registered under this Act, 
unless the persons executing such document, or their representatives, 
assigus, or ageuts authorized as aforesaid, appear beforo the registering 
officer within the time allowed for presentation under sectious 23, 24, 
25, and 26: , 

Provided that if, owing to urgent necessity or unavoidable accident, 
all such persons do nut so appear, the registrar, in cases where the de- 
lay in appearing does not exceed four mouths, may direct that, on 
payment of a fine, not exceeding ten times the amount of the proper 
registration-fee, in addition to the fine, if any, payable under section 24, 
the document may be registered. 

Such appearance may be simultaneous or at different times, 

The registering officer shall thereupon— 

(a) enquire whether or not such documeut was executed by the 

rsons by whom it purports to have been executed, 

(b) satisfy himself as to the identity of the persons appearing 
before him, and alleging that they have executed the document, and 

(c) in the case of any. person appearing as a representative, assign, 
or agent, satisfy himself of the right of such person so to appear. 

Any application for a direction uuder che proviso in this section 
may be lodged with a sub-registrar, who shall forthwith forward it to. 
the registrar to whoin he is subordinate. 

othiug in this section applies to copies of degrees or orders, 
835. If all the ‘persons executing the document appear personally 


Procedere on admission before the registering officer, and are personally, 
of execution. kvown to him, or if be be otherwise satisfied; 
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that they are the persone they represent themselves to be, and if they 
all admit the execution of the document ; 

or, in the case of any person appearing by a representative, assign, 
or agent, if such representative, assigu, or agent admits the execution ; 

or, if the person executing the document is dead, and his represen- 
tative or assigu appears before the registering officer, and admits the 
execution, 

the registering officer shall register the document as directed in 
sections 58 to 61, inclusive. 

The registering officer may, iu order to satisfy himself that the 

Procedure on denial of persons appearing before him are the persons 

execution, &0. they represent themselves to be, or for any 
other purpose contemplated by this Act, examine any one present in 
his office. If any of the persons by whom the document purports to be 
executed deny its execution, or 

if any such person appears to the registering officer* to be a minor 
an idiot, or a lunatic, or 

if any person by whom the document purports to be executed is 
dead, and his representative or assign denies its execution, 

the reviatering officer shall refuse to register the document as to 
the person so denying, appearing, or dead :+ Provided that, where such 
officer is a registrar, he shall follow the procedure prescribed in Part 
XI, of this Act, 


PART VITI.—Or EnrorcinG THE APPEARANCE OF EX&CUTANTS 
AND WIINESSES. 


36. If any person presenting any document for registration, or 
Procedure where appear. claiming under any document which is capable 
ance of executaunt gr wit- of being so presented, desires the appearance 
Bone of any persou whose presence or testimony 1s 
necessury for the registration of such document, the registering officer 
may, in his discretion, call upon such officer or Court as the Local 
Government from time to time directs in this behalf to issue a sum- 
mons requiring him to appear at the registration-office, either in person 
or by duly authorized agent, as in the summons may be meutioned, 

and at a time named therein, 
37, The officer or Court, upon receipt of the peon’s fee payable 

Officer or Court to iene 20 such cases, shall issue the summous accord- 
and cause service of sum- ingly, and cause it to be served npon the per- 
Paaee: son whose appearance is so required. 

Poraons exempt from ap- 38. A person who, by reason of bodily 
pourance at royistration- infirmity, is unable, without risk or serious in- 
— convenience, to appear at the registration-office, 

& person in jail under civil or criminal process, 

and ee exempt by law from personal appearance in Court, and 
who would, but for the provision next hereinafter contained, be required 
to appear in person at the registration-ofiice, 

shall not be required so to appear. 


- © The words, “ to the registering offios,” have been added by Act XIL of 1879, a. 104- 
¢ The words, “as to the persun so denying, appearing, or dead,’ have been added 
by the same Act and section, ~ % 
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In every such case, the registering officer shall either himself go to 
the house of such person, or to the jail in which he is coutined, and 
examine him, or issue a commission for his examination. 


39. The law in force for the time being as to summonses, commis- 

Law os to summonses, 8ions8, and compelling the attendance of wit- 

commissions, and witnesses. esses, and for their remuneration in suits 

before Civil Courts, shall, save as aforesaid, and mutatis mutandis, 

apply to any summons or commission issued, and any person summoned 
to appear under the provisions of this Act. 


PART VIIL—Or Presentinc WILLS AND AUTHURITIKS 
To ADOPT. 


40. The testator, or after his death any person claiming as execn- 
Persons entitled to pre. tor or otherwise under a will, may present it 
sent wills and anthorities to any registrar or sub-registrar for registra- 
to adupt, tion ; 
and the donor, or after his death the donee, of any authority to 
adopt or the adoptive son, may preseut it to any registrar or aub-regis- 
trar for registration. 
41. A will or an authority to adopt, presented for registration by 
Registration of willsand the testator or donor, may be registered in the 
authorities to adopt. same manner as any other document, 
A will or authority to adopt, presented for registration by any other 
erson entitled to present it, shall be registered if the registering officer 
18 satisfied— ; 
(a) that the will or authority was executed by the testator or 
donor, as the case may be; 
(b) that the testator or donor is dead ; and 
(c) that the person presenting the will or authority is, under sec- 
tion 40, entitled to present the same. 


PART IX.—OrFr rue Deposit oF W11138. 


42, Any testator may, either personally or by duly authorized 
Hacoait ct wills: agent, deposit with any registrar his will in a 
ee sealed cover, superscribed a A the name of the 
testator and that of his agent (if any) and with a statement of the 
nature of the document. 


43, On receiving such cover, the registrar, if satisfied that the 
Procedure on deposit of person presenting the same for deposit is the 
wills. testator or his agent, shall transcribe in bis 
Register-book No. 5 the superscription aforesaid, and shall note in the: 
same book and on the said cover the yedr, month, day, and hour of such 
presentation and receipt, and the names of any persons who may testify 
to the identity of the testator or his agent, and any legible inscription 
which may be on the seal of the cover. 


The registrar shall then place and retain the sealed cover in his 
fire-proof: box, - 
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44, If the testator who has deposited such cover wishes to with- 
Withdrawal of sealed dfaw it, he may apply either personally or by 
cover deposited under seo. duly authorized agent to the registrar who 
tion 42, holds it in deposit, and such registrar, if satis- 
fied that the applicant is actually the testator or his agent, shall deliver 
the cover accordingly. 
45. If on the death of a testator who has deposited a sealed cover 
Proceedings on death of Under section 42, application be made to the 
depositor. registrar who holds it in deposit to open thé 
same, and if the registrar is satisfied that the testator is dead, he shall, 
in the applicaut’s presence, open the cover, and, at the applicant's ex- 
pense, cause the contents pd to ieee ite ie adr ne 3. 
en such copy has been made, the regis- 
sickle trar shall fa deposit Whe original will. 
46. Nothing hereinbefore contained shall affect the provisions of 
Gaving of Act X.of 1865, the Indian Succession Act, section 259, or the 
section 259. power of any Court by order to compel the pro- 
duction of any will. But whenever any such order is made, the regis- 
tiar shall, unless the will has been already copied under section 45, open 
the cover, and cause the will to be copied into his Book No. 3, and 
make a note on such copy that the origiual has been remuved into Court 
in pursuance of the order aforesaid. 


PART X.—Or tue Errects of REGISTRATION AND 
NON-REGISTRATION., 


47. A registered document shall operate from the time from which 
Time from which regis. it would have commenced to operate if uo re- 
tered document operates. = gistration thereof had been required or made, 
and not from the time of its registration. 
48. All nonu-testamentary documents duly registered under this 
Registered documents re. ‘Act, aud relating to any property, whether 
Inting to property when to moveable or immoveable, shall take effect 
take cffect against oral ayainst any oral agreement or declaration re- 
agrpements. ‘ lating to such property, unless where the agree- 
ment or declaration has been accumpauied or followed by delivery of 


possession. 


Effect of non-regiatration 49. No document required by section 17 
of costrneaty required to 4 be registered 


shall affect any immoveable property comprised therein, 

or confer any power to adopt, 

ot be received as evidence of any transaction affecting such pro- 
perty or conferring such power, . 

untess it has been registered in accordance with the provisions of 
this Act. = ae 

60, Every document of the kigds mentioned in clauses a, 6, c, and 

Regietered dooumentare- @ af section 17, and clauses a and 6 of section 

actin Pi land, of which re- 1%, shall, if duly registered, take effect, as re- 
See cies aguee care * gards the property comprised therein, against 
vered documents, every unregistered ducument relating to the 


4k 
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same property, and not being a decree or order, whether such unregis- 
zered document be of the same nature as the regiatered document or 
not. 

Nothing in the former part of this section applies to leases exempt- 
ed under the proviso in section 17, or to the documents mentioned in 
clauses e, f, g, h, 2, j,k, and l of the same section. 

Explanation.—Iu cases where Act No. XVI. of 1864 or Act No. 
XX. of 1866 was in force in the place and at the time in and at which 
such uuregistered document was executed, “ unregistered” means not 
registered according to such Act, and where the document is executed 
after the first day of July 1871, not registered under Act No. VIII. of 
1871 or this Act, 


PART XI.—Or THE Dotties AND Powers OF REGISTERING 


OFFICERS, 
(A). As to the Register-books and Indeaes, 
Register. books to be kept 61. The following books shall be kept in 
in the several offices. the several offices hereinafter named (that ie 
to say)— 


In all registration-oftices— 

Book 1, “ Register of non-testamentary documents relating 
to immoveable property ;” 

Book 2, “ Record of reasons for refusal to register ;” 

Book 3, “ Register of wills and authorities to adopt ;” and 

Book 4, “ Miscellaneous register.” 

In the offices of registrars— 

Book 5, “ Register of deptsits of wills.” 

In Book 1 shall be entered or filed all documents or memoranda 
registered under sections 17, 18, aud 89,* which relate te immoveable 
property, and are not wills. 

In Book 4 shall be entered all documents registered under clauses 
d aud f of section 18, which do not relate to immoveable property, 

othing in the former part of this section shall be deemed to 
require more than one set of books where the office of the registrar has 
been amalgamated with the office of a sub-registrar. 


52. The day, hour, and place of presentation, and the signature 
Endorsements on docu. of every person preseuting a document for re- 
ments presented. gistratioo, shall be endorsed on every such 
document at the time of presenting it: a receipt for such document 
Receipt of docament. shall be given by the registering officer to the 
person presenting the same; and, subject to 
the provisions contained in section 62, every document admitted to 
Documents admitted to registration shall, without unnecessary delay, 
registration to be copied. be copied in the book appropriated therefor 
according to the order of its admission? 
And all such books shall be authenticated at such intervals and in 
rye me as is fiom time to time prescribed by the Inspector- 
nerai, 


emo tnn runescape see rors Ra POPE RDNA t ents eNCCareeCastatcscisttctoctenifiting 
® The figures 89 have been substituted for 87 by Act XII. of 1878, a. 105. 9 
M, 51* 


a 
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ies i book shall be numbered, in a copsecutive 
Toads oe foe whi FShall commence and terminate 


soacie me with the year, a fresh series being commenced. 
at the beginning of each year, 
~ 54 In every office in which any of the books hereinbefore men- 


: _ tioned are kept, there shall be prepared current 
Pinvioihiad gig at id adekes of the contents of such books ; and 
every entry in such indexes shall be made, so far as _ practicable, rn 
diately after the registering officer has copied, or filed a memorandum 
of, the document to which it relates. 

85. Four such indexes shall be = in all pierre 

and shall be named, respectively, Index No. L, 
registering offcors. "Index No. II., Index No. ILL, and Index No, 1V. 

Index No. I. shall contain the names and additions of all persons 
executing and of all persons claiming under every document entered or 
memorandum filed in Book No. 1, 

Index No. IT. shall contain such particulars mentioned in section 
21 relating to every such document and memorandum as the Inspector- 
General from time to time directs in that behalf. 

Tudex No. IIT. shall contain the names and additions of all persons 
executing every will aud authority entered in Book No. 8, and of the 
executors and persons respectively appointed thereunder, aud, after the 
death of the testator or the donor (but uot before), the names and addi- 
tions of all persons claiming under the same. 

fadex No. 1V. sball contain the names and additions of all persons 
executing and of all persons claitniug under every ducument entered in 


Book No, 4. 


Indexes Nos. L, IL, IIL, and ‘IV., shall contain such other parti- 
Extra partionlars in in. Culars, and shall be prepared in such form, as 
| the Inspector-General from time to time directs, ' 

56. Every sub-registrar shall send to the registrar to whom he is’ 

Copy of entries in Index. Subordinate, at such intervals as the Inspector- 
es Now, 1., 11, and 11. to General from time to time directs, a copy o 
be sent by sub-regiatrar to aii entries made by such sub-registrar, duing 
ee the last of such intervals, in Indexes Noa, 1, 

I]., and UT. é ‘ o- 

Buch copy to be filed b Every registrar receiving such cop & 
“ogiatrar. my file it in vin office, . - 

57, Subject to the previous payment of the foes payable in that 

Registering floors to behalf, the Books Nos. 1 dnd 2, and the indexes 
allow inspection of certain Telating tu Book No. 1, shall be at all times 
books antl‘indexbe, and to open to inspection by any person applying to 
on copies of en- inypect the same ; aud, subject to the provisions 

. of section 62, copies of entries in such beoks 
shall be given to all persons applying for euch copies. 

Subject to the same provisions, copies of entries in Book No. 3,. 
and, io, the-index aia, thereto, shall be given to the persons execut- 
cng the dpcuments to which auch entries relate, or to their agents, and, . 
after the death of the executants (but not before), to any person apply-' 
‘be for puch copies, : 


% 
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: 7 2 2 48 
Subject to the same provisions, copies of entries in Book No. 4; 
and in the index relating thereto, shall be given to any person. éxécdt- 
hey clhiming under the documents to which such entries respectively 
refer, or to his agent or representative, The requisite search uuder 
this section for entries in Books Nos. 3 and 4 sball be made only be 
the registering officer. Ho 
All copies given under this section shall be signed and sealed by 
the registering officer, and shall be admissible for the purpose of proving 
the contents of the original documents. 
(B.) As to the Procedure on admitting to Registration. . 
58. On every document admitted to registration, other than 4@ 
Partioulara to beendorsead Copy of a decree or order, or a copy of a certi- 
on documents admitted to ficate under the Land Improvement Act, 1871, 
registration. sent by the Collector to be registered, there 
renee be endorsed from time to time the following particulars (that is 
say),— ; 
(a) the signature and addition of every person admitting the execu- 
tion uf the document; and, if such execution has been admitted b 
the representative, assign, or agentof any person, the signature and ad- 
dition of such representative, assign, or ageut ; | | 
(b) the signature and addition of every person examined in refer- 
etice to such document under any of the provisions of this Act; aud 
(c) any payment of money or delivery of goods made in, the 
resence of the registering officer in reference to the execution of the 
ocument, and any admission of receipt of consideration in whole or in 
part, made in his presence, in reference to such execution. 
If any person admittiug the execution of a document refuses to 
endorse the same, the registering officer shall nevertheless register it, 
but shall, at the same time, eudorse a note of such refusal. 


59. The registering officer shall affix the date and his signature 

Such endorsements tobe +0 all endorsements made under sections 52 

dated and signed by regis. and 58, relating to the same document, and 
tering officer. made in bis presence on the same day. 


60. After such of the provisions of sections 34, 35, 58, and 59 as 

Gartibcats slinwian taat apply to any document presented for registra- 

document has been register- tion have been complied with, the registering 

ed, and number and page of officer shall endorse thereon a certificate con- 

ie which ithas been taining the word “registered,” together with 

eens the number and page of the book in which the 
documeut has been copied. 

Such certificate shall be signed, sealed, and dated by the register- 
ing officer, and shall then be admissible for the purpose of proving that 
the document has been duly registered in mauner provided by this Act, 
and that the facts mentioned in the endorsements referred to in section’ 
59 have océirred as therein mentioned, . — 

61. The endorsements and certificate referred to and mentioned in 

Bodorsements and certi. sections 59 and 60 shall thereupon be copied 
Sibate to be copied. into the margin of the register book. and th 
rng of - rig or plan (if any) mentioned in section 21 shall be filed : 
p EY 0. 
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The registration of the document shall thereupon be deemed 

Document tobe returned. complete, and the document shall then be 

returned to the person who presented the same 

for registration, or to such other person (if any) as he has nomiuated in 
writing in that behalf on the receipt mentioned in section 52. 


62. When a document is presented for registration under section 
Procedure on presenting 19, the translation shall be transcribed in the 
docnment in language un- register of documents of the nature of the 
known to registering officer. original, and, together with the copy referred 
to in section 19, shall be filed in the registration-office. 
The endorsements and certificate respectively mentioned ia sections 
59 and 60 shall be made on the original, and for the purpose of making 
the copies and memoranda reqnired by sections 57, 64, 65, and 66, the 
translation shall be treated as if it were the origiual, 


63. Every registering officer may, at his discretion, administer an 
Power toadminiater oaths. Oath to any person examined by him under 

the provisions of this Act. 

He may also, at his discretion, record a note of the substance of the 

Record of substance of statement made by each such person, and such 
statements. statement shall be read over, or (if made in a 
Janguage with which such person is not acquainted) interpreted to him 
in a language with which he is,acquainted, and, if he admits the cor- 
"ectness of such note, it shall be signed by the registering officer, 

Every such note so signed shall be admissible for the purpose 
of proving that the statements therein recorded where made by the 
persons and under the circumstances therein stated, 

(C.) Special Duties of Sub-Registrar. 

64. Every sub-registrar, on registering a non-testamentary docu- 
Procedure on registration ™ent relating to immoveable property uot 
of document relating'toland wholly situate in his own sub-district, shall 
situate in several sub-dis- make a memorandum thereof aud of the en- 
trite. dorsement and certificate (if any) thereon, and 
end the same to every other sub-registrar subordinate to the same 
egistrar as himself in whose sub-district any part of such property is 
= aod such sub-registrar shall file the memorandum in his Book 

a 1. 

65. Every sub-regietrar, on registering a non-testamentary docu- 

Procedure where docu. Ment relating to immoveable property situate 
mont relates to land situate in more districts than one, shal! also forward a 
in several districts, copy thereof and of the endorsement and certi- 
jeate (if auy) thereon, together with a copy of the map or plan (if any) 

nentioned in section 21, to the registrar of every district in which any 
yart of such property is situate other than the district in which his 
awa sub-district is situate. 

The registrar, on receiving the same, shall file in his Book No. 1 
the copy of the document and the copy of the map or plan (if any), 
and shall forward a memorandum of the document to each of the sub- 

: subordinate to him within whose sub-district any part of such 
piperty i situate; and every sub-registrar receiving such memoran- 
um shall file it in his Book No. 4, | 
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66. On registering any non-testamentary document relating to im- 
Procedure on registering moveable property, the registrar shall forward 
doouments relating to land. memorandum of such document to each sub- 
registrar subordinate to himself in whose sub-district any part of the 
property is situate. 

He shall also forward a copy of such document, together with a 
copy of the map or plan (if any) meutioned in sectiun 21, to every other 
registrar in whose district any part of such property is situate, 

Such registrar, on receiving any such copy, shall file itin his Book 
No. 1, and shall also send a memorandum of the copy to each of the 
sub-registrars subordinate to him within whose sub-district any part of 
the property is situate, 

Every sub-registrar receiving any memorandum under this section 
shall file it in bis Book No. 1. 


67. On any ducument being registered under section 30, clause 8, 
Procedure on registration % copy of such document and of the endorse- 
under section 30, clause b. ments and certificate thereon shall be forwarded 
to every registrar within whose district any part of the property to 
which the instrument relates is situate, and the registrar receiving such 
copy shall follow the procedure prescribed for him in the first clause of 
section 66. 


(Z.) Of the Controlling Powers of Registrars an 
Inspectors-General, | 


68. Every sub-registrar shall perform the duties of his office under 

strar to superintend the superinteudence and control of the regis- 

and control sub-registrars, trarin whose district the office of such sub- 
registrar is situate, 

Every registrar shall have authority to issue (whether on complaint 
or otherwise) auy order consistent with this Act which he considers 
necessary in respect of any act or omission of any sub-registrar subordi- 
1ate to him, or ia respect of the rectification of any error dic bale 
.be book or the office in which any document shall have been registered, 


69. The Aidala yee exercise & hie spe usd echt 
napector . over all the registration-offices in the territories 
tas scans ae under the Lowal Government, and shall have 
eel power from time to time to make rules consis- 
His power to make rales. tent with this Act— 
roviding for the safe custody of books, papers, and documents, and 
also for the destruction of such books, papers, and documents as need 
no longer be kept ; ; 
declaring what languages shall be deemed to be commonly used in 
3ach district ; 
re what territorial division shall be recogeized under sec- 
tion 21 ; 
regulating the amount of fines imposed under sections 24 aud 34, 
‘espectively ; we 
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regulating the éxercise of the discretion reposed in the registering 
tion 63; oe Bs Bax oa 
apis eee the form in which registering officers are to make 
toemorands of documeuts ; 7 
regulating the authentication by registrars and sub-registrars of 
the books kept in their respective offices under section 51 ; 
_ declaring the particulars to be contained in Indexes Nos. I, IT., TIT., 
and 1V., respectively ; 
declaring the holidays that shall be observed in the registration- 
offices ; | | 
and, generally, regulating the proceedings of the registrars and 
-ub-registrars. 
The rules so made shall be submitted to the Local Government for 
pproval, and, after they have been approved, they shall be published 
ts the official Guzette, and shall then have the same force as if they 
were inserted in this Act. 


70, The Inspector-General may also, in the exercise of his discre- 
tion, remit wholly or in part the difference 
between any fine levied under section 24- of 
ection $4, aud the amouut of the proper registration-foe, 


His power to remit fines. 


PART XII—Or Rerusau To Reatsrer. 


Reasons for refusal to 71. Every sub-registrar refusing to regis- 

register to be récorded. ter a document, 

except on the ground that the property to which it relates is not 
ituate within his sub-district, 

shall make an order of refusal, and record his reasons for such order 
in his Book No. 2, and endorse the words “ registration refused” on the 
Jocument ; and, On application made by any person executing or claim- 
ing under the document, shal], without payment and unnecessary delay, 
give him a copy of the reasons so recorded. 

No registering officer shall accept for registration a document so. 
andoreed, unless and until, under the provisiéns hereinafter contained, 
she document is directed to be registered. 


72. Except where the creel made a ae ground of sonal of 
executibo, aw appeal sliall lie agaiust au’ order 
chccoksakcpicarrehs. ot meub registrar refus ng to admit a document 
ing registration on ground to repistration (whether the registration of sucti’ 
other than denial of execu! §=dyucument is compulsory or optional) to the 
sia regi to whom such sub-registrar is subor- 
imate, if presented to such registrar within thirty days from the date 
-€ the order: aad the registrar may reverse or alter such ordér ; | 
and if the order of the registrar directs the document to be regis- 
‘ered, and the document is duly presented for registration within thirty 
Jays after the making of such order, the sub-registrar shall obey the 
‘ame, and thereupon shall, so far as may be practicable, follow the pro- 
cedure prescribed in sections 58, 59, and 60; and such registration dialt! 
take often’ as if the document had been registered when it wad firat duly 
presented for registration, . 
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Application where sub. _ 73. Wheo a sub-registrar has ‘refused to 
registrar refuses to register Yegister a dacument on the ground that any 
on gronnd of depial.of exe- person by whom it purports to be executed, or 
canon his representative or assign, denies it execution, 

any person claiming under such document, or his representative, 
assign, of. agent authorized as aforesaid, may, within thirty days after 
the making of the order of refusal, apply to the registrar to whom such, 
aub-registrar is subordinate in order to establish his right to have the 
ducument registered, 

Such application shall be in writing, and shall be accompanied by 
a copy of the reasons recorded under section 71; and the statements in 
the application shall be verified by the applicant in mauner required by 
law for the verification of plaints. 


74. In such case, and also where such denial as aforesaid ig made 

Procedure of registrar on before a registrar in respect of a document 

such application. presented for registration to him, he shall, as 
soon as cunveniently may be, enquire— 

(a) whether the document has been executed ; 

(b) whether the requirements of the law for the time being in 
force have been complied with on. the part of the applicant or person 
presenting the document for registration, as the case may be, so as to 
entitle the document to registration. 


75. If the registrar finds that the document has been executed, 

Order to register, and and that the said requiremeuts have beeu com- 

procedure thereon. plied with, he shall order the document to be 
registered. 

And if the document be duly presented for registration within 
thirty days after the making of such order, the registering officer shall 
obey the same, and thereupon shall, so far as may be practicable, follow 
the procedure prescribed in sections 58, 59, and 60, 

Such registration shall take effect as if the document had been 
registered when it was first duly presented for registration. 


The registrar may, for the purpose of any enquiry under section 
74,.summon aud enforce the attendance of witnesses, and compel. them 
to given evidence as if he were a Civil Court, and he may also direct by 
whom the whole or any part of the costs of any such enquiry shall be 
paid, and such costs shall be recoverable as if they had been awarded in. 
a suit under the Code of Civi} Procedure, 


Refusal by registrar. 76. Every registrar refusing— 

(a) to register a document except on the ground that the property 
to which it relates is nut situate witbin bis district, or that the docu- 
meut ought to be registered iv the office uf a sub-registrar, or 

Oe direct the registration of a document under section.72 or 

ction 75, 
i shall make an order of refusal, and record the reasons for.sich.. 
order in his Book No. 2, and, on applicatiun made by any person exe-. 
cutigg or claiming under the document, shall, without unnecessary defay, 
give him a copy of the reasous so recorded. — ; 

No appeal lies from any order under this section or. section 72,: 
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A registrar shall, but a sub-registrar shall not, ac such, be deemed 
a Court within the meaning of sections 435 and 436 of the Gede of 
Criminal Procedare. 





PART XV.—MISCELLANEOUS. 


85. Documents (other than wills) remaining unclaimed in any 
Destruction of unclaimed registration-office, for a period exeeeding two 
deocumente. years, may be destroyed, 


storing officer not lias 86. No registering officer shall be liable 
ple for thing bend fide douo to any suit, claim, or demand by reason of 
or rofased in his official ca- anything in good faith done or refused in his 
pacity. official capacity. 


87, Nothing done in good faith pursuant to this Act, or any Act 

Nothing so dono invali- hereby repealed, by any registering officer, shall 

dated by defoct in appoint- be deemed invalid merely by reason of any de- 
ment or procedure. fect in his appointment or procedure, 


88. Notwithstanding anything eahoil Saber is it shall pure oe 
ceasary for any officer of Government, or for the 
Picea regal yontaeces Administrator-General of Bengal, Madras, or 
officera, or certain public Bombay, or for any Official Trustee or Official 
functionaries, Assignee, or for the Sheriff, Receiver, or Re- 
gistrar of a High Court, to appear in person or by agent at any Tregis- 
tration-office in any proceeding connccted with the registration of any 
instrument arecuiel by him in his official capacity, or to sign as pro- 
vided in section 58, 


But whon any instrument is so executed, the registering officer to 
whom such instrument ia presented for registration may, if he think fit, 
refer to any Secretary to Gaveriinient or to such officer of Government, 
Administrator-General, Official Trustee, Official Assignee, Sheriff, Re- 
ceiver, or Registrar, as the case may be, fur information respecting the 
same, and, on being satistied of the execution thereof, shall register the 
instrument. 


‘89. Every officer granting a certificate under the Land Improve- 
Certificates under Land ment Act, 1871, shall send a copy of -such ‘cer- 
Improvement Act, 1871. tificate to the registering officer within the local 
limite of whose jurisdiction the whole or any part of the lxad to be 
al hn or of the land to be granted, as collateral security, is situate, 
and such registering officer shali file the copy* in his Book No. 1, 


Every Court granting a certificate ander section 816 of the Cede 
of Civil Procedure shall send a copy of such certificate to ‘the : 
ing officer within the local limits of whose ad hips the whole or any 
part ‘of the immoveable property comprised in such certificate iswituate, 
and such officer shall file the copy in his Book No, 1.+ 





i i haa “copy” has been substituted for the word “ certificate” by Act XII. of 
; »% . 
+ This clause has been added by Act XII. of 1879, s. 107, 
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Exemptions from Act. 


90, Nothing contained in this Act, or in Act No, VIII. of 1871, 

Exemption of certain do- Of in any Act thereby repealed, shall be deemed 

cumente executed by or in to require, or to have at any time required, the 

favour of Government. registration of any of the following documents 
or maps :— 

(a.) Documents issued, reccived, or attested by any officer engaged 
in making a settlement or revision of settlement of land-revenue, and 
which form part of the records of such settlement, 

(b.) Documents and maps issued, received, or authenticated by 
any officer engaged on behalf of Government in making or revising the 
survey of any land, and which forin part of the record of such survey. 

éo. Documents which, under any law for the time being in force, 
or filed periodically in any revenue-office by patwaris or other officers 
charged with the preparation of village-records, 

(d.) Sanads, indm title-deeds, se other documents purporting to 
be or to evidence grants or assigumenuts by Government of land or of 
any interest in land. 

Bat all such documents and maps shal, for the purposes of sec- 
tions 48 and 49, be deemed to have ae and to be registered in accord- 
ance with the provisions of this Act. 


91. Subject to such rules and the previous payment of such fees 
Inspection and copies of as the Local Givaraineee from time to time 
such documents. prescribes in this behalf, all documents and 
maps mentioned in section 90, clauses a, b, and ¢, and all registers of the 
documents mentioned iu clause d, shall be open to the inspection of any 
person applying to inspect the same, and, subject as aforesaid, copies of 
such documents shall be given to all persons applying for such copies. 
92. All rules relating to registration heretofore enforced in British 
Burmese _ registration Buriia shall be deemed to have had the force 
rules confirmed. of law, and uo guit or other proceeding sball be 
maintained against any officer or other person in respect of anything 
daue under any of the said rules. 
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THE INDIAN LIMITATION ACT. 
NO. XV. OF 1877. 


se or A ee Renee a Ver ay nee 


Receivep THE G.-G’s ASSENT ON THE 19TH JULY 1877. 
An Act for the Limitation of Suits, and for other Purposes, 


Wueneas it is expedient to amend the law relating to the limita- 
tion of suits, appeals, aud certain applications 
to Courts; Aud whereas it is also expedient to 
wrovide rules for acquiring by possession the ownership of easements 
and other property ; It is hereby enacted a8 fullows :— 


Preamble. 


’ 


PART T. 
PRELIMINARY, 


1. This Act may be called “The Indian 
Limitation Act, 1877.” 
It extends to the whole of Biitish India; but nothing contained 
in sections two and three or in Parts IT, and 
Extent of Act. HII. applies — 

() to suits under the Indian Divorce Act, or 

(b) to suits under Madras Reyulation VIL of 1831. 

And it shall come into force on the first 
Commencement. day of October 1877. 

2. On and from that day the Acts mentioned in the first schedule 
hereto annexed shall be repealed to the extent 
therein specified. 

But all references to the Tudian Limitation Act, 1871, shall be 
References to Act 1X.of read as if made to th'= 4-*- and nothing here- 
871. in arin that Act c shall be deemed 
to affect any title acquired, or tu revive any right to sue barred, under 
Saving of titles wtlready that Act, or under any enactment thereby re- 


Short tittle. 


Repeal of Acts. 


soquired, pealed; and nat | contained shall be 
Saving of Act IX. of x72, deemed to affec Coutract Act, sec- 
B. 2h. tion 25. 


Notwithstanding anything herein contained, any suit mentioned 
Suita for which period I No. 146 of the second schedule hereto 


Apeerihaes by this Act is annexed may be brought within five years next 
AC oe eo after the said first day of October 1877, unless 


where the period prescribed for such suit by 
the said Iudian Limitation Act, 1871, shall have expired before the 
cumpletion of the said five years, and any other suit for which the 
period of limitation prescribed by this Act is shorter than the period 
of limitation prescribed by the said Indian Limitation Act, 1871, may 
be brought within two years next after the said first day of October 
1877, unless where the period prescribed for such suit by the same Act 
shall have expired befure the completion of the said two years. 
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S .  %. In this Act, unless there be something 
Interpretation-clause. repugnant in the subject or context, 

‘ plaintiff’ includes also any person from or through whom a plaint- 
iff derives his right to sue; ‘applicant’ includes also any person from 
or through whom an applicant derives his right to apply ; and ‘ defend- 
ant’ includes also any person from or through whom a defendant derives 
his liability to be sued : | 
‘easement’ includes also a right, not arising from contract, by 
which one person is entitied to remove and appropriate for his own 
profit any part of the soil belonging to another, or any thing growing 
in,-or attached to, or subsisting upon, the land of another: 

‘ Lill of exchange’ includes also a hundi and a cheque: 

‘bond’ includes any instrument whereby a person obliges himself 
to pay money to another, on condition that the obligation shall be void 
if a specified act is performed, or is not performed, as the case may be: 

‘promissory note’ means any instrument whereby the maker en- 
gages absolutely to pay a specified sum of moncy to another at a time 
therein limited, or on demand, or at sight: 

‘trustee’ does not include a bendmiddr, a mortgagee remajning in 
possession after the mortgage has been satisfied, or a wrong-doer in 
possession without title: 

‘suit’ does not include an appeal or an application : 

‘registered’ means duly registered in British India under the law 
for the registration of documents in force at the time and place of 
executing the document, or signing the decree or order, referred to in 
the context: 

‘foreign country’ means any country other than British India: 

and nothing shall be deemed to be doue in ‘ good faith’ which is 
not done with due care and attention. 


PART II. 
LIMITATION OF Suits, APPEALS, AND APPLICATIONS. 


4. Subject to the provisions contained in sections five to twenty, 
Dismiesal of suits, &c., five (inclusive), every suit instituted, appeal 
instituted, &c., after period presented, and application nade after the period 
of limitation. of limitation prescribed therefor by the second 
schedule hereto annexed, shall be dismissed, although limitation has 
not been set up as a defence. 
Explanation.—A suit is instituted in ordinary cases when the 
api is presented to the proper officer; in the case of a pauper, when 
is application for leave to suc as a pauper is filed ; and in the case of 
a claim against a Company which is being wound up by the Court, 
when the claimant first sends ip bis claim to the official liquidator. 


Illustrations. 


(a.) A suit ie instituted after the prescribed period of limitation. Limitation is 
not setup as a defence, and judgment is given for the plaintiff. The defendant 
appeals. The Appellate Court must dismiss the suit. ; ; 

* (b.) An ‘appeal presented after the prescribed period is admitted and registered. 
The appeal » nevertheless, be dismissed. : 
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6. If the period of limitation prescribed for any suit, appeal, or 
Proviso where Court ie Application, expires on a day when the Court 
closed when period expiren is clused, the suit, appeal, or application, may 
be instituted, presented, or made on the day that the Court re-opana 
Any appeal or application for a review of judgment may be ad» 
Proviso as to appeala and mitted after the period of limitation preseribed 
applications fur review. therefor, when the appellaut or applicant aatia: 
fies the Court that he had sufficient cause for not presentiug the appeal 
or waking the application within such period. 
6. When, by any special or local law now or hereafter in force in 
Special and local laws of British India, a period of limitatiou is specially 
limitation. prescribed for any suit, appeal, or application, 
nothing herein containod shall affect or alter the period so prescribed, 


7. If a person entitled to institute a suit or make an application 

Logal disability. be, at the time from which the period of limi- 

tation is to be reckoned, a minor, or insane, or 

an idiot, he may institute the suit or make tho application within the 

sane period, after the disability has ceased, as would otherwise have 

been allowed from the time prescribed therefor in the third column of 
the second schedule hereto annexed. 

When he is, at the time from which the period of limitation is te 
Double and succomive be reckoned, affected by two such disabilities, 

disabilities. or when, before his disability has ceased, he ig 
affected by another disability, he may institute the suit or make the 
application within the same period after both disabilities have ceas 

as would otherwise have been allowed from the time so prescribed. 

Wheu his disability continues up to his death, his legal representa- 

tive may institute the suit or make the application within the same 
period after the death as would otherwise have been allowed from the 
tine so prescribed. 

When such representative is at the date of the death affected by 
Disability of representa. any such disability, the rules contained in the 
ve firat two paragraphs of this section shall apply. 

Nothing in this section applies to suits to enforce rights of pre- 

emption, or shall be deemed to extend, for more than three years from 

the cessation of the disability or the death of the person affected 

thereby, the period within which any suit must be instituted or appli- 

cation made, 
Lliusivations. 


(a.) The right to eue for the hire of a boat acerues to A during his minority. 
He attains majority four years after auch accruer. He may institute his suit at any 
time within three years from the date of his attaining majority. 

{3.) A, to whom a right to sue for a legacy has soaeued” during his misority, 
attains majority eleven years after such acoruer. A has, under the ordinary law, 
one year remaining within which to sue. But under thie section an extension of two 
years will be allowed him, making in all a period of three years front the date of his 
attaining majority within which be may bring his suit. 

(c.) A rieht to sue acornes to Z daring his minority. After the accruer, but 


while Z is still a uxinor, he becomes insane. Time runs against Z from the date when 
his re aud minority ocese. : an : at os 
(@.) A right to sue accrues to X daring his minority. X dies attaining 


majority, and ie sucoreded by Y, his minor eon. Time runs against Y from the date 
of his attaining majority. ate 
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((8.) A right to me for an hereditary office accrnes to A, who at the time ie inaane. 
Bix years after the acorucr A reonvers his reason. A has six years, ander the ordinary 
Jaw, from the date when his insanity ceased within which to institute a suit. No ex. 
tension of time will be given him ander this scction. 

(f.) A right to sue as landlord to recover possession from a tenant accrues to A 
whe is an Wict. A dies three years after the aceruor, hia idiocy continuing up to the 
@ate of his death. A’s representative in interest has, under the ordinary law, nine 
years from the date of A's death within which to bring a suit. This section does not 
extend that time, except where the representative is himself under disability when the 
vepresentation devolves upon him. 

8. When one of several joint creditors or claimants is under any 
Disability of one joint such disability, and when a discharge can be 
itor. given without the concurrence of such person, 
time will run against them all; but where no such discharge can be 
iven, time will not run as against any of them until one of them 
cemes capable of giving such discharge without the concurrence of 

the others, 

Lllustrations. 


(a) A incars a debt to a firm, of which B, C, and D, are partners. B is insane, 
and (isa minor. D can give a discharge of the debt without the concurrence of B 
end C. Time runs against 1, C, and D. 

(b.) A incurs a debt to a firm, of which E, F, and G, are pataete E and F are 
Gneane, ‘and G ia a minor. Time will not ran against any of them until either EB or F 
ecomes sane, or G attains majority. 

‘Continuous running of 9. When once time has begun to run, ne 

: subsequent disability or inability to sue stop. 

it: 

Provided that where letters of administration to the eatate of a 
creditor have ‘been granted to his debtor, the running of the time pre- 
scribed for a suit to recover the debt shall be suspended while the 
‘administration coutinuas. 

10, Notwithstanding anything hereinbefore contained, no ‘sui 

Buit against expreestrus. Against a person in whom property has become 
tees and their reprosenta- vested in trust for any specific purpose, or 
tives, against his legal representatives or assigus (not 
‘being assigns for valuable consideration) for the purpose of following in 
his or their hands such property, shall be barred by any length of time. 


11. Suits instituted in British India on contracts entered into in 

a foreign country are subject to the rules pre- 
scribed by this Act. 

No foreign rule of popcorn be a defence to a suit Foland ie 

Foret . in British India on a contract entered into in ~ 

eer, eet foreign country, tuiless the rule has extinguishec 

-the contract, and the parties were domiciled in such country during the 

speriod prescribed by such rule. 


Suite on foreign contracts. 


PART IIL. 
CoMPUTATION OF PERIOD OF LIMITATION 
12. In computing the period of limitation prescribed for any suit 


Exciusion of dey on which appeal, or application, the day from which suck 
right to see accrues. period is to be reckoned shall be excluded. 
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In computing the period of limitation prescribed for an appeal, an 
Bzclusion in case of up. pplication for leave to appeal as a pauper, and 
pesla and certain appli- an application for a review of judgment, the 
cations. day on which the judgment complained of was 
pronounced, and the time requisite for obtaining a copy of the decree, 
sentence, or order appealed against or sought to be reviewed, shall be 
excluded, 

Where a decree is appealed against or sought to be reviewed, the 
time. requisite for obtaining a copy of the judgment on which it is 
founded shull also be excluded. 

Iu computing the period of limitation prescribed for an application 
to set aside an award, the time requisite for obtaining a copy of the 
award shall be excluded, 

13. In computing the period of limitation prescribed for any suit, 

Exclusion of time of deo. the time during which the defendant has been 
fendant’s absence from Bri- abscut from British India shall be excluded. 
tish India. 

14. In computing the period of limitation prescribed for any suit, 

Exclusion of timo of pro. the tine ducing which the plaintiff bas been 
cceding bond yids in Court prosecuting with due diligence another civil 
without jurisdiction. proceeding, whether in a Court of first instance 
or in a Court of appeal, against the defendant, shall be excluded, where 
the proceeding is founded upon the same cause of action, and is prose- 
outed in good faith in a Court which, from defect of jurisdiction, or 
other cause of a like nature, 13 unable to entertain it, 

In computing the period of limitation prescribed for a suit, pro- 

Like exclusion iu case of ceedings in which have been stayed by order 
order under Civil Pruoodure uuder the Code of Civil Procedure, section 20, 
Cade, a. 20, the interval between the iustitution of the suit 
and the date of go staying proceedings, and the time requisite for going 
from the Court in which procvedings are stayed to the Court in which 
the suit is re-instituted, shall be excluded. 

In computing the period of limitation prescribed for any applica- 

Like exclusion in cago uf tiou, the time during which the applicant has 
application. been making another application for the same 
relief shall be excluded, where the last-meutioned a; plication is made 
in good faith toa Court which, from defect of jurisdiction, or other 
cause of a like uature, is unable to grant it. 

Lrplanation 1—In excluding the time during which a former suit 
or application was pending or being made, the day on which that suit 
or application was instituted or made, aud the day on which the pro- 
ceedings therein ended, shall buth be counted. 

Explanation 2.—A plaintiff resisting an appeal presented on the 
ground of want of jurisdiction shall be deemed to be prosecuting a suit 
within the meaning of this section, 

18. In computing the period of limitation prescribed for any suit 

Exolasion of time during the institution of which has been stayed by 
which oummencement of Injunction or order, the time of the contiauance 
auit is stayed by injunction of the injuuction or order, the day on which it 
or order, . ‘e: . 

was issued or made, aud the day on which it 
was withdrawn, shall be excluded. 
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16. In computing the period of limitation prescribed for a suit for 
Exclusion of time during Possession by a purchaser at a sale in execution 
which judgment-debtor ia of a decree, the time during which the judg- 
attempting to set aside exe- ment-debtor has been prosecuting a proceeding 
Canoe ene: to set aside the sale shall be excluded. 
17. When a person who would, if he were living, have a right to 
Effect of death before institute a suit or make an application, dies 
right to sae accrues. before the right accrues, the period of limita- 
tion shall be computed from the time when there is a legal representa- 
tive of the deceased capable of instituting or making such suit or 
application, _ — 
When a person against whom, if he were living, a right to institute 
a suit or make an application would have accrued, dies before the 
right accrues, the period of limitation shall be computed from the time 
when there is a leyal representative of the deceased against wbom the 
plaintiff may institute or make such suit or application, 
Nothing in the former part of this section applies to suits to en- 
force rights of pre-emption or to suits fur the possession of immoveable 
property or of an hereditary office. 


18. When any person, having a right to institute a suit or make 
an application, has, by means of fraud, been 
kept from the knowledge of such right, or of 
the title on which it is founded, 

or where any document necessary to establish such right has been 
fraudulently concealed from him, 

the time limited for instituting a suit or makjng an application 

(a) against the person guilty of the fraud or accessory thereto, or 

(6) against any person claiming through him otherwise than ir 
good faith and for a valuable consideration, 

shall be computed from the time when the fraud first became 
known to the person injuriously affected thereby, or, in the case of tha 
concealed document, when he first had the means of producing it or 
compelling its production, 


19. If, before the expiration of the period prescribed for a suit or 
' Effect of acknowledg- Application in reapect of any property or right, 
ment in writing. an acknowledgment of liability in respect of 
such property or right has been made in writing signed by the party 
against whom such property or right is claimed, or by some péraou 
through whom he derives title or liabilitv, a new period of limitation. 
according to the natare of the original liability, shall be computed from 
the time when the ackuowledgment was so sigued, 

When the writing containing the acknowledgment is undated, oral 
evidence muy be given of the time when it was signed; but oral evi- 
deuce of its contents shall not be received. . 

Explanation 1,—For the purposes of this section an acknowiledg- 
ment may be sufficient, though it omits to specify the exact nature o. 
the property or right, or avers that the time for payment, delivery, per- 
formance, or evxjoyment, has not yet come, or is accompanied by - 
refusal to pay, deliver, perform, or permit to enjoy, or is coupled with - 
claim to a set-off, or is addressed to a person other than the persoxr 
entitled to the property or right. 


Effect of fraud. 


M, 53 
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Explanution @—In this section“ signed” means signed either 
personally or by an agent duly anthérized in this behalf, — 

20. When interest on a debt or legacy is, before the expiration of 

Bffeet of payment of in- the prescribed period, paid as such by the per 
terest an such, son liable to pay the debt or legacy, or by his 
agent duly authorized in this behalf, a 

or when part of the principal of a debtis, before the expiration of 

Effect of part-payment the presciibed period, paid by the debtor or by 
‘of principal, his agent duly authorized in this behalf, 

a new period of limitation, according to the nature of the original 
sae shall be computed from the time when the payment was 
mace : 

Provided that, in the case of part-payment of the principal of a 
debt, the fact of the payment appears in the hand-writing of the person 
making the same. 

Where mortgaged land is in the possession of the mortgagee, the 

Effect of receipt of pro. receipt of the produce of such Jand shall be 
duce of mortgaged land. deemed to be a payment for the purpose of this 

section. 

21. Nothing is sections 19 and 20 renders one of several joint 

One of several joint cou. CODtractors, partners, executors, or mortgagees 
tractors, &o,,not chargeable Chargeable by reason only of a written 
by reason of ackuowledg- acknowledgment signed, or of a payment made 
ee by, by the agent of, any other or others of 

22. When, after the institution of a suit, a new plaintiff or defend- 

Effect of substituting or ant is substituted or added, the suit shall, as 
adding new plaintiff or de- regards him, be deemed to have been instituted 
‘fendant. when he was so made a party : 

Provided that, when a plaintiff dies, and the suit is continued by 

Proviso where original bis legal representative, it shall, as regards him, 
plaintiff dies, be deemed to have been instituted when it 

was instituted by the deceased plaintiff. 

Provided also that, when adefendant dies, and the suit is con- 

Provieo where original tinued against his legal representative, it shall, 
defendant dies. as regards him, be deemed to have been inati- 
tuted when it was instituted against the deceased defendant. 

23. in the case of a continuing breach of contract, and in the 

‘Continuing breaches and case of a continuing wrong independent of con- 
wroee™ tract, a fresh period of limitation begins to run 
at every moment of the time during which the breach or the wrong, as 
the case may be, continues. 

24. In the case of a suit for compensation for an act which does 

Suit for compensation for Net give rise toa cause of section, nuless some 
act not actionable without specific injury actually results therefrom, the 
special damage, period of limitation shall be computed from 
the time when the injury results. 

Illustrations. 


_,., (2) A owns tho surface of a field. B owns the subsoil. B dies coal thereout 
without cnusing any immediate apparent injury to the surface, but at laat the surfacr 
subsides. ¢ period of limitation in the case of a suit by A againet B runs from 
the time of the subsidence, 
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_ (6) A speaks aad publiches of B slandcrons words not actionable in thameaclves 
without spectal dainages caused thereby. C in consequence refuses to employ B as 
his clerk. The period of limitation in the case of a suit by B against A for com- 
pessation for the slander docs not commence til] the refusal. 


26. All iustruments shall, fur the purposes of this Act, be deemed 


Cowpnatation of time men- to be made with referenc : 
tioned in instruments, calendar. h reference to the Gregorian 


dilustrations. 


(a.) A Hindu makes a promissory nate bearing a native date only, and payable 
four months af ter date. The period of limitation applicable to e suit on the note 
runs from the expiry of four months after date computed according: to the Gre- 
gorian calendar, 

(b.) A Hindu makes a bond, bearing a native date only, for the repuyment of 
money within one year, The period of limitation applicable to a suit on tho bond 
peuieibie the expiry of one year after dato computed according to the Gregorian 


s 





PART IV, 
ACQUISITION OF OWNERSHIP BY PoSSERSION, 


26. Where the access and use of light or air to and for any build. 
Acquisition of right to ing have been peaceably enjoyed therewith as 
easements. an easement, and as of right, without interrup- 
tion, and for twenty years, 

and where any way or watercourse, or the use of any water, or any 
other easement (whether affirmative or uegative), hus beeu peaceably 
gud openly enjoyed by any persun claiming title thereto, as an ease- 
ment, and as of right, without interruption, aud for twenty years, 

the might to such access and use of light or air, way, watercourse, 
use of water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shal! he taken to be a 
period ending within two years next before the iustitution ef the guit 
whereia the claim to which such period relates is contested, 

Eeplanation.—Nothing is an interruption within the meaning 
of this section, unless where there isan actual discontinuance of the 
possession or eujoyment by reasou uf an obstruction by the act of sume 
person other than the claimant, and unless such obstruction is submit- 
ted to, or acquiesced in, for one year after the claimant has notice thereof, 
and of the person making or authorizing the same to be made. 


Illustrations. 


(a.) A suit is brought in 1881 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves that the 
right was peaceably und openly cnjoyed by him, claiming title thereto 4s an ease- 
ment and as of right, without interruption from Ist January 1860 to Ist January 
1880. The pluintitf is entitled to judgment. 

(b.) In a like suit, also brought ic 1881, the plaintiff merely proves that he- en- 
joyed the right in manner aforesaid frum 1858 to 1878. The suit shail he distniseed, 
as no exercise of the right by actual user has been proved to have taken place within 
“wo years next before the institution of the suit. 

(c.) In a like suit the plaintiff shows that the right was peaceabl _and openly 
mjoyed by him for twenty years. The defendant proves that the p aintiff on ove 
occasion during the twenty years had asked his leave to enjoy the nght. The suit 


thall be dismissed. 
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27. Provided that, when any land or water upon, over, or from which 
Eiolusion in favour of re. 80y easement has been enjoyed or derived, has 
versioner of servient tene- been held under or by virtue of any interest for 
ment. life or any term of years exceeding three years 
from the granting thereof, the time of the enjoyment of such easement 
during the continuance of such interest or term shall be excluded in 
the computation of the said last-mentioned period of twenty years, in 
case the claim is, within three years next after the determination of 
such interest or term, resisted by the person entitled, on such determi- 
nation, to the said land or water. 


Illustration. . 

A sues for a declaration that he is entitled to a right of way over B’s land. A 
proves that he has enjoyed the right for twenty-five years; but B shows that, durin 
ten of these years, C, a Hindu widow, had a life-interest in the land, that on C’s deat 
B became entitled to the land, and that within two years after C’s death he contested 
A’s claim to the right. The suit must be dismissed, as A, with reference to the provi- 
sions of this section, has only proved enjoyment for fifteen years. 


28. At the determination of the period hereby limited to any 

Extinguishment of right person for instituting a suit for possession of 

to property. any property, his right to such property shall 
be extinguished. 





THE FIRST SCHEDULE. 
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siete ai year of Title. Extent of Repeal. 


| 
X. of 1866 ».| The Indian Succession | In section 321 the words “ within 
Act. two years after the death of the 
testator, or one year after the legacy 
bas been paid.’ 
IX. of 1871 we | The Indian Limitation | The whole. 


Act, 1871. 
X. of 1877 «ee | The Code of Civil Proce- , Section 599, and in section 601 the 
dure. words “within thirty days from the 


date of the order.’’ 
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THE SECOND SCHEDULE. 
(See section 4.) 
First Division: Sutta. 
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Period of limita- 
tion. 


Time from which period 
begins to run. 


Description of suit. 











Part I.—Thirty 
days. 
1.—To contest an award of the Board | Thirty day see 
of Revenue under Act No. 
XXIII. of 1863 (to provide 
Jor the adjudication of 
claims to waste-lands). Part IT.— Ninety 
days. 
2.—Four compensation for doing, or | Ninety days 
for omitting to do, an act in 
ursuance of any enactment 
1n force for the time being in| Part IIT.—Sir 
British India. months. 


When notice of the award 
8.—Under the Specific Relief Act, | Six months | When the dispossession 


is delivered tu the plaint. 
iff, 


Whon the act or omission 
takes place. 


1877, section 9, to recover occurs. 
possession of immoveable 


ar aie 

4.—Under Act No. IX. of 1860 (¢o| Ditto as 
provide for the speedy de. 
termination of certain dis- 
putes between workmen en- 
gagedin Railway and other 
public works and thetr em- 
plo Sard section one. 

§.—Under the Code of Civil Proce-| Ditto ses 
dure, chapter xxxix (of sum- 
mary procedure on negoti- 
able instruments). Part IV.— One 

year. 

3.— Upon a Statute, Act. Regulation, | One year ee 
or Bye-law, for a penalty or 
forfeiture. 

7.—For the wages of a houschold| Ditto “cs 
servant, artisan, or labourer, 
not provided for by this 
schedule, No. 4. 

3.—For the price of food or drink| Ditto sie 
sold by the keeper of a hotel, 

tavern, or lodging-house. : 

—For the price of lodging ..| Ditto sis 


When the wages, hire, or 
price of work claimed 
accrue or accrues due. 


When the instrument 
sucd upon becomes due 
anu payable. 


When the penalty or for- 
feiture is incurred. 


When the wages accrue 
dus. 


When the food or drink 
is delivered. 


When the price becomes 


ayable. 

When the purchaser takes, 
under the aule sought te 
be innpeached, physizal 
possession of the whole 
of the property sold, or 
where the subject of the 
sale does not admit of 
physical possession, 
when the instrument of 
sale is registered. 


ss astiatnattaettatascanaateettanenasettaeeee ata noone anaerntnneemanmte tneniaemeenenenmnartnrennenerormmane aueernenameaeaamemmnateema tama rteinee cede tnaenata eam ianeen tiem naan eee eeeemta tae inanee ee emi) 


0.—To enforce a right of pre-emp-{ Ditto ens 
tion, whether the right is 
founded on law, or general 
uaage, or on special contract. 


ow. 
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THE SECOND SCHEDULE—(confinued). 
First Division: Suite--(coutinued). 


et a Aa nantes ded eran ad ora 
- 






ae ‘ Period of limita- | Time from which perio¢ 
Description of suit. tion. begins to ane 





Part IV. (contd.)— 
One year. 
11—By a n against whom an | One year .. | Lhe date of the order. 
neder is passed under section 
280, 281, 282, or 345 of the 
Cede of Civil Procedure to 
establish his right to, or to 
the present pussession of, 
the property comprised in 
the order. 
12.~—To set aside any of the following | Ditto ... | When the sale is confirm: 
sales :-— ed, ur would otherwis 
(a) sale in execution of a decree have become final suc 
of a Civil Court ; conclusive had no suck 
(5) sale in pursuance of a decree or suit been brought. 
‘ order of a Collector or other 
officer of revenue ; 
(c) sale for arrears of Government 
revenue, or for any demand 
recoverable as such arrears ; 
(d) sale of a patni talug suld for 
current arrears of rent. 
Esrplanation.—I1n this clause * patni’ 
includes any intermediate 
tenure saleable for current 
urreares of rent. 
18.~—To alter or set. aside a decision or} Ditto ... | Lhe date of the final deci- 
order of a Civil Court in auy sion or order iu the cuse 
proceeding other than a suit. by a Court competent to 
| Qetermine it finally. 
14.—To set aside any uct or order of |} Ditto ... | The date of the act or 
an officer Goverument in order. 
hie offivial capacity, not here- 
in otherwise expressly pro- 
vided for. 
16.—Against Government to set aside | Ditto | When the attachment, 
any attachment, lease, or lense, or transfer is 
trausfer of immoveable pro- : 
perty by the revenue autho- 
rities for arrears of Govern- 
meut revenve. 
16.—Against Government to recover} Ditto | When the payment is 
money paid under protest iv made. 
eatistaction vf a claim made 
by the revenue authorities on 
acoount of arrears of revenue 
or op account of demands a 
recoverable as such arrears. 
1%.—-Against Government forcompen-| Ditto - .. | The date of determining 
sation for laud acquired for the amount of the com- 
public purposes. neation. 
18.—Zadhke suit for compensation when | Ditto -.» | The date of the refusal to 
‘the ee is not com- complete. 
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THE SECOND SCHEDULE—(continued). 
First Division : Suite—(continued) 


eS rote at = eee 


Period of limita- 


tion. 

















Time from which period 


Description of suit. begins to ron. 





Part IV. (contd.)— 


One year. 
19.—For compensation for false impri- | One year ... | When the imprisonment 
sonment. ends. 
20.—By executors, adininistiators,| Ditto ». | The date of the death of 
or representatives under Act the person wronged. 


No. XH. of 1855 (to enable 
the executors, administra. 
tore, or representatives to 
sue and he sued Jor certain 
wrangs). 
21.—Hy executors, administrators, | Ditto . | The date of the death of 
or representatives under Act the person kitled. 
No. XTIL. of 1855 (fo pro- 
vide compensation to Jamt- 
Lies for loss vecasioned by 
the death of a person caused 
by actionable wrong). 


e 
« 


22.—For compensation for any other | Ditto ... | When the injury is com. 
injury to the person. mitted, 
23.—For compensation for a malici- | Ditto ... | When the plaintiff is ac- 
ous prosecution. quitted, or the prosecu- 
tion is otherwise termi- 
nated. 
24.---For compensation for libel ...| Ditto ny bale the libel is pub- 
ished. 
25.— For compensation for slander ...| Ditto ..{ When the words are 


spoken, or, when the 
words are not action- 
ablein themael ves, when 
the special damage com- 
lained of reaults. 
26.—For compensation for lors of ser- | Ditto al hen the toss occurs. 
vice occasioned by the seduc- 
tion of the plaintiff's servant 
or datghter. 
27.—For compensation for inducing a} Ditto we 
person to break a contract 
with the plaintiff. 
28.—For compensation for an illegal, | Ditto ae 
irregular, or excessive dis- 
tress. 
29.—For compensation fer wrongful 
seizure of moveable property 
under legal process. 















The date of the breach. 
The date of the distress. 


The date of the seizure. 


+ 
30.—Against a carrier for compensa- 


When the loss or injury 
tion for losing or injuring 


occurs. 


When the goods ought to 


31.—Against a carrier for compen- be delivered 
elivered. 


sation for delay tn delivering 
goods. 


a ny 
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THE SECOND SCHEDULE—(continwed). 
First Division: Suite—(continued), 
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Period of limita- {| Time from which period 


Description of suit. ion. begins to run. 








Part V. (contd.)— 
Two years. 


2.—Againat one who, having a right | Two years .«. | When the perversion first 
to use property for specific becomes known to the 
purposes, perverts it to other person injured thereby. 
purposes. 

'3.—Under Act No. XII. of 1855} Ditto ...| When the wrong com- 


(to enable executors, admi- plained of is done. 
nistrators, or representa- 
tives tv sue and be sued for 
certain wrongs) against an 
executor, administrator, or 
other representative. 
"4.—For the recovery of a wife...) Ditto ... | When possession is de- 
. manded and refused. 
35.—For the restitution of conjugal; pitto ... | When restitution is de- 
rights. manded and is refused 
by the husband or wife, 
being of full age and 
sound mind. 


'6.—-For compensation for any mal-| Ditto ... | When the malfeasance, 
feasance, nisfeasance, or non- misfeasance, or nonfea- 
feasance independent of con- sance takes place. 
tract, and not herein specially | Part PT.—Three 
provided for. yearr. 

37.—For compensation for obstruct-| Three years ... | Lhe date of the obstruc- 


ing a way or a watercourse. tion. 


38.——-For compensation for diverting | Ditto ... | The date of the diversion. 
a watercourse. 

“9.—For compensation for trespass | Ditto ... | The date of the trespass. 
upon iminoveable property. 


Q.—For compensation for infringing | Ditto 7 The date of the infringe- 


copyright or any other ex- ment. 
clunive privilege. 
1.—To restrain waste. ae Ditto ... | When the waste begins. 

‘2.—For compensation for injury! Ditto ...{ When the injunction 
caused by an injunction ceases. 
wrongfully obtained. 

43.-—Under the Indian Succession Act. | Ditto ... | The date of the payment 
1866, section 320 or 321, or or distribution. 


under the Probate and Ad. 
minietration Act, 1881, see. 
tion 139 or 140,* to compel a 
refund by a person to whom 
an executor or administrator 


has paid a legacy or distri- Z 
buted arsets. 
44.——By a ward who has attained ma-/} Ditto «.. | When the ward attains 
jority. to set aside a sale by majority. 
ie guardian. 


a eaten cence carer errr ine meee eae ere em en ETT TEER 


® Bee Act V, of 1881, a, 156, 


> 
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THE SECOND SCHEDULE—(continued). 
First Division : Suits—(continued). 
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Time from which period 
begina to run. 


Period of limita- 


Desoription of suit. tion. 











Part VI. (contd.) 
Three years, 
45.—To contest an award under any | Three years. 
of the following Regulations 
of the Bengal Code :—~ 
VIL. of 1822, 
IX. of 1825, and 
IX. of 1833. 
46.—By a party bound by such award | Ditto 
to recover any property com- 
prised therein. 


The date of the final 
award or order in the 
case. 


...{2he date of the final 
award or order in the 
case. 


The date of the final or- 
der in the case. 


47.-——-By any person bound by an or-| Ditto 
der respecting the possession 
of property made under the 
Code of Criminal Procedure, 
chapter xl., or the Bombay 
Mémilatdars’ Courts Act, or 
by any one claiming under 
such person, to recover the 
property comprised in such 





order. 

48.—For specific moveable property| Ditto ... | When the person having 
lost, or acquired by theft, or the oer to the posser- 
dishonest misappropriation sion of the property firat 
or conversion, or for compen- learns in whose posses- 
sation for wrongfully taking sion it is. 
or detaining the same. 

49.—For other specific moveable pro- | Ditto ws. | When the property in 
perty or for compensation for wrongfully taken or in- 
wrongfully taking or injur- jured, or when the de. 
ing or wrongfully detaining tainer's possession be- 
the same. comes unlawful. 


50.—For the hire of animals, vehicles, | Ditto ».. | When the hire becomes 


boats, cr household furni- payable. 
ture. 
51.—For the balance of money ad-| Ditto »». | When the goods ought to 
vanced in payment of goods be delivered. 
to be delivered. 
62.—For the price of goods sold and} Ditto vee | The date of the delivery 
delivered where no fixed of the goods. 
period of credit is agreed 
upon. 
53.—For the price of goods sold and| Ditto oe | When the period of cre- 
delivered to be paid for after dit expires. 
the expiry of a fixed period 
of credit. : 
64.—For the price of goods sold and{ Ditto eo. | When the pains of the 
delivered to be paid for by a proposed bill elapses. 
bill of exchange, no such bill 
being given. 
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LEMET ATION, 
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THE SECOND SCHEDULE—(continned). 





Description of suit. 





ata 


®5.-—For the pries of trees or grow- 
ing erops sold by the plaint- 
iff to the defeadant where 
no fixed period of credit is 
agrecd upon. 

56.—For the price of werk donc by 
the plainti&® for the defen- 
dant at his request, where no 
time has been fixed for pay- 


ment. 
57.--For money payable for money 
t. 


68.—Like suit when tha lender has 
given a cheque for the 
money. 

69.—For money lent under an agree- 
ment that it shall be payable 
on demand. 

€60.—For money deposited under an 
agreement that it shall be 
peyable on demand. 

61.-#For money payable to the plaint- 
i= for money paid for the 


ndaat. 

62.—For money payable by the defen- 
dant to the plaintiff for 

money reeeived by the de- 

fendant for the plaintiff's 


mae. 
63.--For mavey payable for interest 
wpon money due from the 
defendant to the plaintiff. 
€4.—F'or money payable to the plaint- 
iff for money found to be due 
from the defendant to the 
aintiff on accounts stated 
them. 


65.—For compensation for breach of 
® promise to do anything at 
hb apevified time, or upon the 
happening af a epecified con- 
tingency. 

66.—On a single bond where a day is 

xpecified for 
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Piva Division : Suite-—-(continyed). 


Period of limita- 


tion. 


ny 


Three years. 
hree years 


Ditto 


Ditto 
Ditto 


Ditto 
Ditto 
Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


pa Yroenk. 


Pari VI. (contd.)— 





... The day ao specified. 


————— 


Time from whjch period 
‘begins to ran. 





The dete af the sale. 


When the work is done. 


Wher the loan is made... 
Wher the cheque is paid. 


When the loan is made. 


When the demand is 
made. 


When the moaey is paid. 


When the money is re- 
ceived. 


When the interest be- 
comes due. 


When the accounts are 
atated in writing, signed 
by the defeudant or his 
agent duly snthoriaed 
in this behalf, unless 
where the debt is, by 
@ simultaneous agree 
ment in writing signed 
es aforassid, made pay- 
able at a future time, 
and then whoo thet 
time arrivas. 

When the time specified 
arrives or the contin- 
gemcy 





Loree ee Been panier 
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Period of limita- | Time frem which period 


Description of suit. tion. begitia to run. 








Part VI. (contd.)— 
Three years. 
67.—On a single bond where no such | Three years ... | Phe date of exeoutity the 
day is specified. rd 
68.—On a bond subject to acondition.| Ditto die 


69.—On a bill of exohange or promis- | Ditto 
sory note payable at a fixed 
time after date. 





ond. 
When the eendition is 
broken. 

When the brit or note 
fulls due. 





70.—On a bill of exchange payable at | Ditto 
sight, or after sight, but vot 
at a fixed time. 


...| When the bill is pre- 
71.—On a bill ef exchange accepted | Ditto pad 


nented. 


When the bill is presented 
payableat a particular place. at that place. 
72.—On a bill of exchange or pro-| Ditte 
missury vote paynble at a 
fixed time after sight or after 
deinand. 
73.—On a bill of exchange or pro-| Ditto 
mixsory note payable on de- 
mand, and wot accompanied 
by any writing restraining 
or postponing the right to 
sue 


74.—On a promissory note or bond! Ditto 5 
payable by inetal ments. 


When the fized time ex. 
pires. 


The date of the bill or 
note. 


The expiration of the 
first terny of payment, 
as to the part then pay- 
able; and, fer the other 
parte, the expiration of 


the respective terms of 














payment. 

When the first default is 
made, unless where the 
payee or obliges waives 
the benefit of the pro- 
vision, and then when 
fresh default is made in 
respeet of which there 
ie DO such waiver. 

The date of the delivery 
to the payce. 


75.—-On @ promissory note or bond] Ditto se 
, payable by = instalments, 
which provides that, if 
defankt be made in payment 
of one instalment, the whole 


shall be due. 


76.—On & prominsory note given by | Ditto - 
the maker to a third person 
te be delivered to the payee 
akter a certain event should 


happen. 


77.—Qm & dishonoured foreign bill | Ditto ... | Whew the notice is given. 
— protest has been made 
notices gives. 
78&.—By the payee aeainet the drawer} Ditto | The date of the refusal 


of a bill of sebanee which to accept. 
hae been diskonoured by non- 


acceptance.. 
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Description of suit. 


On ed 








First Division: Suite—(continued). 
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Period of limita- 


tion. 









Time from which period 


begins to run. 





79.—By the acceptor of an accommo- 
dation bill against the 


rawer. 

80.—Suit on a bill of exchange, pro- 

missory note, or bond not 

herein expressly provided for. 

81.—By a surety against the principal 
debtor. 

32.— By a surety against a co-surety. 


88.—Upon any other contract to in- 
demnify. 

34.——By an attorney or vakil for his 
costs of a suit or a particular 
business, there being no ex- 
press agreement an to the 
time when such costs are to 
be paid. 


35.—For the balance due on a mutual, 
open, and current account, 
where there have been reci- 


procal demands between the 
parties. 


36.—On a policy of insurance when 
the sum assured is payable 
immediately after proof of 
the death or loss has been 
given to or received by the 
Insurers, 

st.—-By the assured to recover pre- 
mia paid under a policy void- 
able at the election of the in- 


surers. 
38,— Against a factor for an account. 


39.——By a principal against his agent 
for moveable property receiv. 
ed by the latter and not ac- 
counted for. 


ne aaemnaeeaenneaatnae eee ateantemreneananteneeeensemmntenenmemnnmennnninennnenmnnnAnem ree ae « 


Three years. 
Three years 


Ditto 


Ditto 
Ditto 


Ditto 
Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Part VI. (contd.)— 


When the acceptor pays. 
the amount of the bill. 


When the bill, note, or 
bond becomes payable. . 


When the surety pays the 
creditor. 


.| When the surety pays 


anything in excess of 
hie own share. 

When the plaintiff is ac- 
tually damnified. 


. | The date of the termina- . 


tion of the suit or busi- 
ness, or (where the at- 
torney or vakil properly 
discontinues the suit or . 
business) the date of 
such discontinuance. 
The close of the year in 
which the last item ad- 
mitted or proved is en- 
tered in the account; - 
such year to be comput- 
ed as in the account. 
When proof of the death 
or loss is given or receiv- 
ed to or by the insurers, 
whether by or from the 
plaintiff or any other . 


bdr 
hen the insurers elect 
to avoid the policy. 


When the account is, dur- 
ing the continuance of 
the agency, demanded ; 
and refused, or, where 
no such demand is made, 
when the agency ter- 
minates. 

When the account is, dur- - 
ing the continuance of 
the agency, demanded 
and refused, or, where . 
no such demand is made, 
when the agency termi- 
nates. 


Aor XV.] 
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THE SECOND SCHEDULE—(continued). 






Description of suit. 





First Division: Suite—(coutinued). 


nee nes py ae ead 


Period of limita- 


tion. 


Time from which period 





nee a le 


begins to run. 





90.—Other suite by principals against 
agents for neglect or miscon- 
ct. 


u 
91.—To cancel or set aside an instru- 
or not otherwise provided 
or. 


92.—To declare the forgery of an in- 
strument issued or registered. 


98.—To declare the forgery of an 
instrument attempted to be 
enforced against the plaintiff. 

94.—For property which the plaintiff 
has conveyed while insane. 


95.—To set aside a decree obtained by 
fraud, or for other relief on 
the ground of fraud. 


96.—For relief on the ground of mis- 
take. 


97.—For money paid upon an exist- 
ing consideration which after- 
wards fails. 

98.—To make good ont of the gene- 
ral estate of a deceased 
trustee the loss occasioned by 
e breach of trust. 


99.—For contribution by a party who 
has paid the whole amount 
due under a joint decree, or 
by a sharer in a joint estate 
who paid the whole 
amount of revenue due from 
himself and his co-sharers. 


100.—By a co-trustee to enforce 
against theestate of a deceas- 
ed trustee a claim for con- 
tribution. 

101.—For a seaman’s wages. 


102.—For wages not otherwise express- 
y peosaes for by this sche- 
n 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Part VI. (contd.)}— 
Three years. 
Three years 


@ea 


When the neglect or mis- 
conduct becomes known 
to the plaintiff. 

When the facta entitling 
the plaintiff to have the 
instrument cancelled or 
set aside become known 
to him. 

When the issue or regia. ' 
tration becomes known 
to the plaintiff. 

The date of the attempt. 


When the plaintiff is re- 
stored to sanity, and has 
knowledge of the con- 
veyance, 

When the fraud becomes 
known to the party 
wronged. 


When the mistake be. 
comes known to the 
plaintiff. 

The date of the failure. 


The date of the trustee's 
death, or, if the loss bas 
not then resulted, the 
date of the loss. 


The date of the plaintiff 's 
advance in excess of his 
own share. 


When the right to con- 
tribution accrues. 


The end of the voyage 
during which the wages 
are earned. 

When the wages accrue 
due. 





£30: LIMITATION, «ferry, 


THE SECOND SCHEDULE-(confinued). 
First Diviston: Suiis—continued). 


Period of limita- | Time from which period 
tion. begius to run. 






pe aaa erent 


Description of suit. 








Part VI. ae 





Three years. 
100.——By » Muahemmadan for exigi« | Three years oo | Whew the dewer is de- 
! ble dower (nen'ujz7al). manded and refused, or 
(where during the con- 
tmuance of the mar. 
riage no such demand 
has been made) when 
the marriage is dissolv- 
ed by death or divorce. 
104.—By a Mohammadan for deferred | Ditto .. | When the marriage is 
dower (mu'wajjal). dissolved by death or 
divorce. 
105.—-By a mortgagor after the mort-| Ditto ... | When the mortgagor re- 
gage han been aatiafied to re- enters on the mértgaged 
cover surpuls collections re- property. 
ceived by the pane bisa Oi 
106.—Fer an aceount and a share of | Ditto --. | The date of the dissolu- 
the prefts of a dissolved tion. 
partnership. 
1Q7.-—-By the manager of a joint es-| Ditto ... | The date of the payment, 
tato ef an undivided family 
for contribution in respect of 
a payment made by him on 
: aecount of the estate. 
108:.—-By a lewor for the value of | Ditto ...| When the trees are cut. 
trees cuf dowa by his lessee down. 
confrury to the terms of the 
lease. 
109.—-For the profits of immoveable | Ditto ... | When the profits are re- 
preperty belonging to the eatved, or, where the 
plaintiff which have been plaintiff has been dis- 
wrongfully received by the possessed by a decree 
defendant. afterwarde set aside on 
appeal, when he re- 
onvers possession. 
110.—Fer azvears of rent «| Ditto se wae the arrears become 
111.—By a vendor of immoveable| Ditto e-. | The: time fixed for com- 
roperty to enforce his lien pleting the mle, or 
or unpaid purchase-money. (where the title is ac- 
cepted after the time 
fixed for completion 
the date of the a 
id s ADCS. 
112.—For a call by a company regis-| Ditto o. | Whew the eal? is payable. 
tare under any ute or 
113.—For specific performance of a| Ditto «..| The date fixed for the 
contrast. ormance, or, if no 
gach date ie fixed, wheu- 


the plaiatiff hes notice 
that performance is re- 
fused. 





Sin KV.) LIMITATION, 433 


THE SECOND SCHEDULE—(continued). 
Firet Division: Suite—(continued), 
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oe : Period of limita- | Tise from which period 
Desoription of suit. tion. begins to ott 





Part VI. (contd.)— 
Three years. 
114.—Por the rescission of a contract. | Three years ... | When the facts entitling 
the plaintiff to have the 
contract rescinded first 
become known to him. 


116.— For compensation forthe breach | Ditto «| When the contract is 
of any contract, express or broken, or (where there 
implied, not in writing regie- are successive breaches) 
tered, and not herein special- when the breach in 
ly provided for. respect of which the 


suit is instituted occurs, 
or (where the breach is 
continuing) when it 
ceases. 


Part VIT.— 
Ste years. 

116.— For compensation for the breach | Six years s+. | When the period of limit- 
of a contract in writing regis- ution a begin to 
tered. ron against a suit 

brought on a similar 
contract not registered. 
417.—Upon a foreign judgment as| Ditto | The date of the judg. 
defined in the Code of Civil ment. 
Procedure. 

218.—T'o obtain a declaration that an | Ditto | When the all adop- 
alleged adoption is invalid, or tion becomes known to 
never in fact took place. the plaintiff. 

119.—To obtain a declaration that an| Ditto oo. | When the rights of tho 
adoption is valid. adopted son as such are 

interfered with. 
4120.—Sait for which no period of | Ditto ... | When the right to sue ac- 
limitation is provided else- crues. 
where in this schedule. 


Part Vill.— 
Twelve years. 
121.—To avoid incumbrances or un- | Twelve years ...| When the sale becomes 
dertenures in an entire estate final and conclusive. 
sold for arrears of Govern- 
ment revenue, or in a patni 
télug or other saleable tenure 
sold fur arrears of rent. 


122.—Upon a judgment obtained in| Ditto ... {The date of the judg- 
British India, or a recogni- ment or recognizance. 
zance. 

123.—For a legacy or for ashare of a| Ditto ve | When the fegacy or share 
residue bequeathed by a testa- becomes payable or de- 
ea = fora a butive share liverable. 
of the property of an intestate. . 

124.—F ion of an heredi Ditto eo. | Whenthe defendant takes 

hee Sern rere possession of the office 


adversely to the plaint- 


Bi 





$82 LIMITATION, “prede, 
THE SECOND SCHEDULE—(continued). 
First Division: Suite—(continued). 





ae : Period of limita- | Time from which period 
Description of suit. Gan: healing ts at 














Explanation.—An here- 
ditary office is possessed 
when the profits thereof 
are usually received, or 
(if there are no profits) 
when the duties thereof 
are usually performed. 

Part VIII. (eontd.) 
— Twelve years. 
125.—Suit during the life of a Hindi | Twelve years ...| The date of the aliena- 
or Mubammadan female by a tion. 
Hindu or Muhammadan who, 
if the female died at the date 
of instituting thesuit, would 
be entitled to the possession 
of land, to have an alienation 
of such land made by the 
female declared to be void 
except for her life or until 
her re-marriage. 
126.—By a Hindi giucoes by the} Ditto 
law of the Mit&iksharé to set 
aside his father’s alienation 
of ancestral property. 
127.—By a person excluded from joint- | Ditto 
| family property to enforce a 


When the alienee takes 
possession of the pro- 
perty. 


When the exclusion be- 
comes known to the 


right to share therein. laintif. 

128.—By a Hindd for arrears of main-, Ditto “i hen the arrears are pay- 
tenance. able. 

129.—By a Hindu for a declaration | Ditto ... | When the right is denied. 


of his right to maintenance. 
180.—For the resumption or assevs- | Ditto 


When the right to resume 
ment of rent-free land. 


or assess the land first 


accrues. 
181.—To establish a periodically re-| Ditto ... | When the plaintiff is first 

curring right. refused the enjoyment 

of the right. 

1323.—To enforce payment of money | Ditto When the money sued for 

charged upon immoveable becomes dus. 
Explanation The all af 

fion—The allowance and fees 

respectively called mdlikdna 

hagge shall, for the pur- 

pons of this clause, be deemed 

to be money charged upon 

immoveable property. 
1838.—To recover moveable property| Ditto «. | The date of the purchase. 


conveyed or beqneathed in 
trast, deposited, or pawned, 
_and afterwards bought from 
the trustee, depositary, or 
pawnee for a valuable con- 
sideration. 


ape aan r . uw 


es e e 
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THE SECOND SCHEDULE—(continwed). 
: Division : Sutte—(continued). 


1. AR ey en tree 






ey 





Time from which period 
begins to run. 


Period of limita- 
tion. 


Description of suit. 
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Le perehMluede bontuatecs totale td 
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| 
Part VITT. (contd.) 
— Twelve yeurs. 

134.—-To recover possession of im- | Twelve years ..} The date of the purchase. 
moveable property conveyed 
or bequeathed in trust or 
mortgaged, and afterwards 
purchased from the trustee 
or mortgagee, for a valuable 


* 


consideration. 
186.—Suit instituted in a Court not! Ditto ...| When the mortgagor's 
established by Roval Charter | right to possession de- 


by amortgajee For posxession 


1 termines, 
of immoveable property | 


mortyaged. 
136.—By a purchaser ata private sale = Ditto ... | When the vendor is first 
for possession of immovenble | entitled to possession. 


propery sold, when the ven- | 
or was out of possession at 
the date of the sale. | 


137.—Like suit by a purchaser ata’ Ditto When the judgment -debt- 
sale in exeention of a decree, | | or ia first’ entitled to 
when the judgyment-debtor | POFKOASION. 


was out of possession at the 
date of the xale. 
138.—By a purchaser of land ata! Ditto 
@ in execution of a decree, 
for possession of the pur- 
chased land, when the judg- 
ment-debtor was in posses- 
sion at the date of the sale. 
889.—-By a landlord to recover posses- 
sion from a tenant. 
140.-—By a remainderman, a rever- 
siener (other than a land- 
lord) or a devisee, for posses- 
sion of immoveable property. 
141.—Like entt by a Hindu or Ma- 
bammedan entitled to the 
possesion of immoveable ls 
perty en the death of a 
indd or Muhammadan fe- 
male. 
142.—-Hor porsension of immoveable 
property, when the plaintiff, 
ale in possession of the 
property, has been dispos- 
sessed or has discontinued 


The date of the sale. 


Ditto ee 
Ditto ‘ale 


When the tenancy is de- 
termined. 

When his eatate falls into 
possession. 


Ditto ... | When the female dies. 


Ditto uc : date of the dispos- 


reexssion or discontinu- 
anoe. 


Sa in taro A A CAL TORE ACEO P EO AIT CN LLCO OEY ALT CCAD L LA a 


the possession. 
842.—Rike ouit, when the plaintiff 


Ditto When the forfeiture is 
has becomeentitied by reason slater the condi- 
of any forfeiture or breach tion is broken. 


of eondition. 


een 
. 
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THE SECOND SCHEDULE—(continued). 
First Division: Suiie—(continued). 


Sa 


Description of suit. 


en A ee te 








Period of limita- 
tion. 








ee > 


Time from which period 
begins to run. 





144.—For possession of immoveable 
roperty or any interest there- 
in not hereby otherwise spe- 

cially provided for. 


145.—Againet a depositary or pawneo 
to recover moveable property 
deposited or pawned. 


146.—Before a Court established by 
Royal Charter in the exercise 
of its ordinary original civil 
jutiadiction by a mortgagee 
to recover from the mort- 
gagor tho possession of im- 
moveable property mort- 
gaged. 


147.—By a mortgagee for foreclosure 
or sale. 


148.—Against a mortgagee to redeem 
or to recover possession of 
immoveable property mort- 
gaged. 


ate | suit by or on behalf of the | Ditto 


tary of State for India 
in Conncil. 


Part VIII. (contd.) 


—Twelve years. 


Twelve years 


Part 1X.—Thirty 


years. 
Thirty years 
Ditto oes 
Part X.—Sizrty 
years. 
Sixty years 


Ditto 





When the ion of 
the defendant becomes 
adverse to the plaintiff. 


.| The date of the deposit 


or pawn. 
When any part of the 
principal or interest 


was last paid on account 
of the mortgage debt. 


. | When the money secured 


by the mortgage be- 
comes due. 


When the right to redeem 
or to recover possession 


accrues. 

Provided that all claims 
to redeem, arising under 
inetroments of mort- 
= ir of Psy rears or 

ro situate in Bri- 
fish Heraah, which 
have been executed 

fore the first day of 
May 1863, shall be go- 
verned by the rules of 
limitation in force in 
that province immedi- 
rad before the same 

ys 


against a like suit by a 
private person. 
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THE SECOND SCHEDULE—(eontinued). 
Second Division : Appeals, 
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Period of limita 








Description af appeal. Time from which period 











tion. begins to ran. 
150.—Under the Code of Criminal | Seven days ... | The date of the sentence. 
Procedure from a sentence of 
death passed by a Sessions 
udge. 
151.—From a decree or order of any | Twenty days _... | The date of the decree or 
of the High Courts of judica- order. 
ture at Fort William, Mad- 
ras, and Bombay, in the ex- 
ercise of its original juris- 
diction. 
152.—Under the Code of Civil Proce- | Thirty days .. | The date of the decree or 
dure to the Court of a Dis- order appealed against. 
trict Judge. 
163.—Under the same Code, section} Ditto ... | The date of the order re- 
601, toa High Court. fusing the certificate. 
154.—Under the Code of Criminal| Ditto ... | The date of the sentence 
Procedure to any Court other or order  appealod 
than a High Court. against. 
155.—Under tho same Code to a High | Sixty days we | Ditto. 


Court except in the cases 
pores for by No. 150 and 


o. 157. 
166.— Under the Code of Civil Proce- | Ninety days The date of the decree 


a 
« 


dure to a High Court except or order appealed 
in the cases provided for by against. 
No. 151 and No. 153. 

157,—Under the Code of Criminal | Six months | The date of the judg- 
Procedure from a judgment ment appealed against. 


of sequitta, 
Third Division: Applications. 
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Period of limita- | Time from which period 

















Description of application. gic begins to run. 
158.—Under the Code of Civil Proce- | Ten days ee | When the award is sub- 
dure to set aside an award. mitted to the Court. — 
159.—For leave to appear and defend | Ditto ...}| When the summons is 
a suit ander chapter xxxix. of served. 


the Code of Civil Procedure. — 
160.—For an order under section 629 | Fifteen days ... | When the application for 
of the same Code restoring review is rejected. 
to the file a rejected applica- 
tion for review. 
161—For the issue of a notice under | Twenty days ...| When the payment or 
section 258 of the same Code adjustment is madd. 
to shew cause why the pay- 
ment or adjustment therein 
mentioned should not be re- 
corded as certified.* 


@ See Act XII. af 1879, s. 108, 


LIMITATION, 


THE SECOND SCHEDULE-—continued). 
Third Division: Applications—(continued). 
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Description of application. 
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162.—For a review of judgment by 
any of the High Courts of 
Judicature at Fort William, 
Madras, and Bombay, in the 
exercive of its oriyinal juris- 
diction. 

163.—By a plaintiff for an order to 
set aside a dismissul by de- 


fault. 
164,—By a defendant for an order to 
set aside a judgment ex 


parte. 

165.—Under the Code of Civil Pro- 
cedure, by a person dispos- 
sessed of insmovenble pro- 
perty, and disputing the | 
right of the decree-holder or 
purchases at a sale in execu- 
tion of a deoree to be put 
into posssession. 

166.—To set avide a sale in excontion 
of a decree, on the ground of 
irregularity in publishing or 
conducting the sale, or on 
the ground that the deerce- 
holder has purchased with- 
out the permission of the 
Court.* 

167.—Complaining of resistance or 
obstruction to delivery of 
possession of immoveable 
property decreed or sold in 
execution of a decree or of 
dispossession in the delivery 
of possexsion to the decree- 
holder or the purchaser of 
euch property. 

168.——For re-admission of an appeal 
disminsed for want of prose- 
oution. 

169.—For a re-hearing of an appeal 
beard ex parte in the absence 
of the respondent. 

170.—For leave to appeal as a pauper. 


171.—Under section 368 or 865 of 
aly Code of pith oe 
y,.& person claiming to 
the legal representative of a 
seconeet plaintiZ or appel- 
nt. 


Period of limite- 


tion. 





Twenty days 


Thirty days 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 
Sixty days 


Ce mnaamaanesnndl 





Time from whieh period 
begins to ran. 


en sa anata 


_. | The date of the decree or 


order. 


The date of the dismissal. 


The date of executing 
any process for enforo- 
ing the judgment. 

The date of the dispes- 


sessiun. ° 


The date of the sale. 


The date of the resist- 
ance, obstruction, of 
dispossession. 


The date of the dismissal. 

The date of the deoreo in 
appeal. 

ane 

The date of the phdintiff* 
or appelladt's death. 





® Bee Act XI. of 1879, 0, 108, 
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Description of application. 





Division: Applicationse—(continued). 


Period of limita- 
tion. 





®171A-—Under section 366 of the | Sixty days 


same Code, by the defendant. 


#171B.—Under section 368 of the 
same Code, to have the repre- 
sentative of a deceased de- 
fendant made a defendant. 

#171C.—Under section 371 of the 
game Code, for an order to 
set aside an order for abate- 
ment or disinissal. 


172.—By a purchaser at an execution. | 
sale to set aside the sale on | 


the ground that the person 
whose interest in the pro- 
rty purported to be sold 
ad nosaleable interest there- 
in, 
173.—For a review of judgment, ex- 
cept in the cases provided 
for by No. 162. 
174.-—-By a creditor of an insolvent 
judgment-debtor under sec- 
tion 363 of the Code of Civil 
Procedure. 
175.—For payment of the amount of 
a decree by instalments. 
176.-—Under the Code of Civil Proce- 
dara, section 516 or 525, that 
an award be filed in Court 
177.—For the admission of an appeal 
to Her Majesty in Coancil. 
178,—Applications for which no period 
of limitation is provided else- 
where in this schedule, or by 
the Code of Civil Procedure, 
section 230. 
179.—For the execution of a decree 
or order of any Civil Court 
not provided for by No. 180 
or by the Code of Civil Pro- 
cedure, section 230. 


® Seo Act XII. of 1872, «. 106, 


Ditto 


Ditto 


Ditto 


Ninety days ae 


Ditto ve 
Six months ae 
Ditto aes 
Ditto er, 
Three years ose 


Ditto; or, where a 
certified copy of 
the decree or order 
has been register- 
ed, six years. 


| Time from which period 


begins to run. 





The sixtieth day from the 
date of the plaintiff's 
death. 


t 
... |The date of the defend. 


ant’sa death. 


The date of the order for 
abatement or disusijasal. 


The date of the sale. 


The date of the deoree or 
order. 


The date of the publica- 
tion of the schedule. 


The date of the decree. 
The date of the award. 


The ere of the decree 
appealed against. 

When the right to apply 
accrues. 


1. The date of the deoree 
or order, or 

2. (where there hae been 
an appeal) the date of 
the final decree or order 
of the Appellate Court, 


or 
3. (where there ban been 
a review of jodgment) 
the date of the decision 
passed on the review, or 
4. (where the application 
next hereinafter men- 


tioned has been made) 


¢ Seo Act VILL. of 1880, 
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THE SECOND SCHEDULE—(continued),. 
Third Division: Applicattons—(continued). 


Period of limita- 


Time from which period 
tion. 


Description of application. begins to run. 








the date of applying in 
acéordance with law to 
the proper Court for 
execution, or to take 
some step in aid of exe- 
cution of the decree or 
order, or 

5. (where the notice next 
hereinafter mentioned 
has been issued) the date 
of issuing a notice under 
the Code of Civil Pro- 
cedure, section 248, or 

6. (where the application 
is to enforce any pay- 
ment which the decree 
or order directs to be 
made at a certain date) 
such date.* 

Explanation I.—Where 
the decree or order has 
been passed severally in 
favour or more persons 
than one, distinguishing 
portions of the subject- 
matter as payable or 
deliverable to each, the 
application mentioned 
in clause 4 of this Num- 
ber shall take effect in 
favour only of such of 
the said persons or their 
representatives as. it 
may ba made by. But 
when the decree or or- 
der has been passed 
jointly in favour of more 
persons than one, such 
applisation, if made by 
any oneor more of them, 
or by his or their repre- 
eontatives, shall take 
a in favour of them 


Ril. ' 

Where the decree or order 
has been passed, seve- 
rally, against more per- 
eons than one, distin- 
gaishing portions of 
the subject-matter as 

yable or deliverable 


eit a each, the application 
*® Seo Act XII. of 1878, a. 
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THE SECOND SCHEDULE—(continued). 
Third Division: Applications—(continued). 
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Period of limita- 
tion. 





Time from which period 


Description of application. begins to run. 








shall take effect against 
only such of the said 
persons or their repre- 
sentatives aa it may be 
innde against. But 
where the decree or or- 
der has been passed 
jointly against more 
persons than one, the 
application, if made 
against any one or more 
of them, or againat his 
or their representatives, 
shall take effect against 
them all. 
Explanation IT.—" Proe 
per Court” means the 
Court whose duty it is 
(whether under section 
226 or 227 of the Code 
of Civil Procedure or 
otherwise) to execute 
the decree or order. 
180.—To enforce a judgment, decree, | Twelve years ... | When a present right to 
or order of any Court estab- enforce the judgment, 
lished by Royal Charter in decree, or order accrues 
the exercise of its ordinary to some person capuble 
original civil jurisdiction, or of releasing the right: 
an order of Her Majesty in Provided that when the 
Council. judgment, decree, or 
order has been revived, 
or some part of the 
principal money secured 
thereby, or some interest 
on auch money has been 
aid, or some acknow- 
edgment of the right 
thereto has been given 
in writing, signed by 
the person liable to pay 
such principal or inter- 
est, or his agent, to the 
person entitled thereto 
or his agent, the twelve 
ears shall be computed 
i the date of auch 
revivor, payment, or 
acknowledgment, or the 
latest of such revivors, 
ayments, or acknow- 
te, as the case 
may be. 
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THE GENERAL STAMP ACT. 
NO. I. OF 1879. 


Recetvep tus G.-G,’s Assent ON THE 17TH JanuaRY 1879, 
An Act to consolidate and amend the law relating to stamps. 


CHAPTER I. 
PRELIMINARY, 


1. This Act may be called “The Indian 
aren Stamp Act, 1879 :” 
Lecal extent. It extends to the whole of British India; 
And it shall come into force on the first 
day of April, 1879. 
2. On and after that day, the Acts specified in the third schedule 
shall be repealed to the extent specified in the 
Repeal of enactments. third column of the same schedule. But all 
rules made under the General Stamp Act, 1869, and then in force, shall, 
so far as they are consistent with this Act, be deemed to have been 
made hereunder. And all references made to the General Stamp Act, 
1869, in enactments passed subsequently thereto, shall be deemed to be 
made to this Act. 


Commencement. 


oe 3. In this Act, unless there is somethin 
ce laa aac repugnant in the subject or context,— . 
« Banker.” (1.) “ Banker” includes a bank and any 
person acting as a banker : 
* Bill of exchange.” (2.) “ Bill of exchange” includes a hundf: 


(3.) “ Bill of lading” means avy instrument signed by the owner 
. of a vessel or his agent, acknowledging the 
“Bill of lading. receipt of goods therein described, and under- 
taking to deliver the same at a place and to a person therein mentioned 
or indicated : 
* Bond.” (4.) “ Bond” means— 

(a) any instrument whereby a person obliges himself to pay money 
to another, on condition that the obligation shall be void if a specified 
act is performed, or is not performed, as the case may be ; 

(b) avy instrument attested by a witness, and not payable to order 
or bearer, whereby a person obliges himself to pay money to another ; and 

(c) any instrument so attested whereby a person obliges himself 
to deliver grain or other agricultural produce to another : . 

(5.) “ Chargeable” means, as applied to an instrument executed or 

« Chargeable.” first executed after this Act comes into force, 

chargeable under this Act, an, as applied to 

other instrument, chargeable under the law in force tn British 

Tadia when sach instrument was executed, or, where several persous 
the instrument at different times, first executed : 
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, (6.) “Cheque” means a bill of exchange 
“ Cheque.” drawn on a banker and payable on demand: 
(7.) “Chief Controlling Revenue Authority” means, in the Presi- 
“Chief Controlling Reve. deucy of Fort St. George and the territories 
nue Authority.” respectively under the administration of the 
Lieutenant-Governors of Beugal and the North-Western Provinces, the 
Board of Revenue: in the Presidency of Bombay, outside Sind and the 
limits of the town of Bombay, a Revenue Commissioter : in Sind, the 
Commissioner: in the Panjd&b, the Financial Commissioner; aud else- 
where, the Local Government or such officer as the Local Government 
may, by notification in the official Gazette, appoint in this behalf by 
mame or in virtue of his office: 
(8.) “Collector” means, within the limits of the towns of Calcutta, 
. Madras, and Bombay, the Collector of Calcutta, 
 Colleonor: Madras, aud Bombay, respectively, and withont 
those limits, the Collector of a District, and includes a Deputy Com- 
miasioner and any officer whom the Local Government may, by notifica- 
tion in the official Gazette, appoint in this behalf by name or in virtue 
of his office : | 
(9.) “ Conveyance” means any instrument by which property (whe- 
. ther moveable or immoveable) is transferred 
y i Conreyance: on sale: 
(10.) “ Duly stamped,” as applied to an instrument, means, stamp- 
ae 7 ed, or written upon paper bearing an impressed 
Daly stamped. stamp, in accordance with the law in force in 
British India when such instrument was executed or firat executed: 
(11.) “Instrument of partition” means any instrument whereby 
“TInstrament of parti. co-owners of any property divide or agree to 
tion,” divide such property in severalty, and includes 
also a final order for effecting a partition passed by any Revenue 


Authority : 
(12.) “ Lease” means a lease of immove- 


ccd able property, and includes also 

(a) a pattd, 

(5) a kabtliyat or other undertaking in writing, not being a 
counterpart of a lease, to cultivate, occupy, or pay or deliver rent fur, 
immoveable property, 

(c) any instrument by which tolls of any description are let, and 

(ad) any writing on an 3 aha for a lease intended to signify 
that the application is granted : 

(13,) “ Mortgage-deed” includes every instrament whereby, for 

the purpose of securing money advanced, or to 

. * Mortgage-deed.” be advanced, by way of loan, or an existing 
or future debt, or the performance of an engagement, one persou 
transfers, or creates, to or in favour of another, a right over specified 


property : 
oe (14.) “ Paper” includes vellum, parchment, 
; ia ll or any other material on which an instrument 
| may be written : 
M, 56 
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(13.) @ Policy of insttrance” means afy instrument by which one 
person, in consideration of a premium, engages 
to indemnify another against loss, damage, or 
liability arising from an unkuown or contingent event: 
St includes a life-pelicy : 
(16.) “ Power-of-attorney” means any instrument (not chargenble 
« Power-of-attorney.” with a fee under the law relating to Coart-fees 
for the time being in force) empowering a 
specified person to act in the stead of the person executing it ; 
(17.) © Receipt” means any note, memorandum, writing, or adver- 
« Reosipt.” tisement, whereby any money or any bill of 
exchange, cheque, or promissory note, is acé 
knowledged to have heen received, or whereby any other moveable 
roperty is acknowledged to have been received in aatisfuction of a 
-debt, or whereby any debt or demand, or any part of a debt or demand, 
is acknowledged to have been satisfied or discharged, or which signifies 
or imports any such acknowledgment, whether the same is or is not 
signed with the name of any person: 
« Schedole.” (18.) “ Schedule” means a schedule to this 
Act annexed : 
(19.) “Settlement” means any non-testamentary disposition, in 
* Settlement.” aoe of moveable or immoveable pruperty, 
made— 
(a) in consideration of marriage, 
(b) for the a ae of distributing property of the settler - among 
ie family or thore for whom he desire to provide, or 
(c) for any religious or charitable purpose : 
It includes an agreement in writing to make such a disposition : 


* Policy of insurance.” 


* Vousel.” (20.) “ Vessel” means anything made for 
the conveyance by water of Jiuman beings or 
property : 

“Written,” “ Writing.” (21.) “ Written” and “writing” include 


every mode in which words or figures can be 
expressed upon paper. 


fichedules to be read as 4, The schedules and everything therein 
part of Act. contained shall be read aud construed as part 
of this Act. 
CHAPTER II. 


StTaMP-DUTIES, 
A.—Of the Liability of Instrwments to Duty. 


&. Subject to the exemptions contained in the second schedule, the 
“Yustramenta chargeable following instruments shall be chargeable with 
with duty. duty of the amount indicated in the first sche- 
dule as the proper duty therefor respectively, that is to say— 

(a) every instrument mentioned in the first schedule, and which, 
not having been previously executed by any person, is executed in 
British India on or after the first day of April, 1879 ; 


Acr I) STAMP, 443 


(6) every bill of exchange, cheque, or promissory note drawn or 
made out of British India on or after that day, and accepted or paid, or 
presented for acceptance or payment, or eudorsed, transfered, or other- 
wise negotiated, in British India; and 

¢) every instrument (other than a bill of exchange, cheque, or 
romissory note) mentioned in the first schedule, which, uot having. 
en previously executed by any person, is executed. out of British 
India on ur after that day, relates to anv property situate, or to any 
matter or thing done or to be doue, in British Iudia, aud is received ip 


British India, 
6. Where, in the case of any sale, lease, mortgage, or settlement, 
Several instramenta used several instruments are etnployed for complet- 
in single transactions. ing the transaction, the principal inatrument 
only shall be chargeable with the duty prescribed for the conveyance, 
lease, mon eee or settlement in the firat schedule, and each of the other 
instruments shall! be chargeable with a duty of one rupee iuatead of the 
duty (if any) prescribed for it in that schedule. 

The parties may determine for themselves which of the inatri- 
ments so employed shall, for the purposes of this section, be deemed to 
be the principal instrument. 

7. Avy instrument comprising or relating to several distinct 

Instruments relating to matters shal! be chargeable with the aggregaie 
several distinct matters. amount of the duties with which separate in- 
struments, each comprising or relating to one of such matters, would be 
chargeable under this Act. 

Subject to the provisions of the first clause of this section, an 

lastruments coming with. Instrument so framed as to come within two or 
iu several descriptions in more of thé descriptionsin the first schedule 
Bohedule I. shall, where the duties chargeable thereunder 
are different, be chargeable ovly with the highest uf such duties; buo 
nothing herein contaiued shall render chargeable with duty exceedin 
one rupee a counterpart or duplicate of any instruinent chargeable wit 
duty, and in respect uf which the proper duty has been eT | 


8. The Governor-General in Council may, 
A by order published in the Gazette of India, 

{a) reduce or remit, whether prospectively or retrospectively, ia 
the whole or any part of British India, the duties with which any inetru- 
ments or any particular class of instruments, or any of the instruments 
belonging to such class, or any instruments when executed by or in 
favour of auy particular class of persousa, or by or in favour of any 
members of such class, are chargeable, aud 
(b) cancel or vary such order to the extent of the powers hereby 


given. 


Power to reduce or remit 


B.—Of Stampe and the Mode of using them. 


9. Except as otherwise expressly provided in this Act, all duties 
Duties how to be paid. With which any instruments are chargeable 
shall be paid, and such payment shall be indi- 


cated on such instruments, by means of stampe— 
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(a) according to the provisions herein contained, or 
(b) when no such provision is applicable thereto—as the Governor- 
General in Council may by rule direct. 
The rules made under this section may, among other matters, 
regulate— 
* “ (1) in the case of each kind of instrument—the description of 
stamps which may be used, 
(2) in the case of instruments stamped with impressed stamps— 
the number of stamps which may be used, 
(8) in the case of hGndis—the size of the paper on which they are 
written, 
Use of adhesive stamps. 10. The following instruments may be 
stamped with adhesive stamps, namely :— 
(a) Instruments chargeable with the duty of one anna, except 
arts of bills of exchange payable otherwise than on demand and drawn 
in sets; a 
(b) bills of exchange, cheques, and promissory notes drawn or made 
out of British India; 
‘ (c) eutry as an advocate, vakil, or attorney on the roll of a High 
ourt; 
(2) notarial acts; and 
(e) transfers by endorsement of shares of public Companies and 
Associations, 


11. Whoever affixes an adhesive stamp to any instrument charge- 
Cancellation of adhesive able with duty, and which has been executed 
stamps. by any person, shall, when affixing such stamp, 
cancel the same so that it cannot be used again; 
aud whoever executes any instrument on any paper bearing ao 
adhesive stamp shall, at the time of execution, unlesa such stamp has 
been already cancelled in manner aforesaid, cancel the same so that it 
cannot be used again, 
Any instrument bearing an adhesive stamp which has not been 
cancelled so that it cannot be used again shall, so far as such stamp 18 
concerned, be deemed to be unstamped. 


12. Every instrument written upon poner stamped with an im- 
How instraments stamp. Pressed stamp shall be written in such manner 
ed with impreesed stamps that the stanip may appear on the face of the 
ere to be written. instruments, and cannot be used for or applied 
to auy other instrument, 
18. No second instrument chargeable with duty shall be written 
Only one instrument to Upon & piece of stamped paper upon which an 
be on same stamp. instrument chargeable with duty has already 
been written: provided that vothing in this section shall prevent any 
endorsement which is duly stamped or is not chargeable with duty 
being made upon any iustrument for the purpose of transferring any 
right created or evidenced thereby, or of acknowledging the receipt 
ies any money or goods the payment or delivery of which is secured 
ere Fs ™ 
Inatrament writhen con- 14. Every instrament written in eontra- 
trary to section 12 or-18 vention of section 12 or 18 aball be deemed to 
Geomed unatamped. be unstamped, - me @ oi 3 
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15. Where the duty with which an instrument is chargeable, or its 
exemption from duty, depends in any manner 
Deasting <uty- upon the duty actually paid in respect of 
another instrument, the payment of such last-mentioned duty shall, if 
application be made in writing to the Collector for that purpose, and 
on production of both the instruments, be denoted upon such firat-men-' 
tioned instrument in such manuer as the Governor-General in Council 
may by rule prescribe, 


0.—Of the Time of Stumping Instruments. 


16 All instruments chargeable with duty, and executed by any 
Tnstruments executed in person in British India, shall be stamped before 
British {ndia, or at the time of execution. 


17. Every instrument chargeable with duty execnted only out of 
Instruments other than British Iudia, and not being a bill of exchauge, 
bills, cheqaoa, and notes exe- cheque, or promissory note, may be stamped 
cuted out of British India, within three months after it has been first re- 
ceived in British India; or, where such instrument cannot, with refer- 
ence to the description of stamp prescribed therefor, be duly stamped by 
& private person, it may be taken within the said period of three menthe 
to the Collector, and he shall stamp the same, in such manver as the 
Governor-General in Council may by rule prescribe, with a stamp of such 
value as the person so taking auch iustrument may require and pay for. 


18. The first holder in British India of any bill of exchange, cheque, 
Bills, cheques, and notes or promissory note drawn or made out of British 
drawn out of British India. Jndia, shall, before he presents the same for 
acceptance or payment, or endorses, transfers, or otherwise negotiates the 
same io British India, atx thereto the proper stauip, aud cancel the 
sanie : 

Provided that if, at the time, any such bill, cheque, or note, comes 
into the hands of any holder thereof iu British Iudia, the proper adhe- 
sive stamp is affixed thereto and cancelled in manner prescribed by 
section 11, and such holder has no reason to believe that such stamp 
was affixed or cancelled otherwise than by the person and at the 
time required by this Act, such stamp shall, so far as relates to such 
holder, be deemed to have been duly affixed and cancelled. But no- 
thing contained in this proviso shall relieve any person from any penalty 
incurred by him for omitting to affix or cancel a stamp. 


D.—Of Valuations for Duty. 


19, Where an instrument is chargeable with ad valorem duty in 
Conversion of umount ex- respect of an amount expressed in pounds 
pressed in certain currencies. gterling, pounds currency, fraucs, or dollars, such 
duty shall be calculated on the value of such mouey in the currency of 
British India according to the following scale :-— 
One pound sterling or pound currency is equivalent to ten rupees:: 
One hundred francs are equivalent to forty rupees : 
One Mexican or China dollar is equivaleut to two rupees fuur aunas, 
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20, Where an instrument is chargeable with ad valorem duty in 
Conversion of amount ex. respect of any money expreased ia any other 
pressed in other foreign car- foreign or colonial curreacy, such duty shall be 
renoies. calculated on the value of such mouey in the 
currency of British India according to the current rate of exchange on 
the day of tie date of the instrument, 


21. Where av instrument is chargeable with ad valorem duty in 
Stock and marketable se- respect of any stuck or of any marketable secu- 
curities huw to be valned. — rity, such duty shall be calculated on the value 
of such stuck or security according to the average price thereof on the 
day of the dute of the instrument, 


22. Where an instrument contains a statement of current pate of 
Effect of statement of exchange, or average price, as the case may 
rate of exuhange ur aver- require, and is stamped in accordance with such 
age price. statement, it shall, so far as regards the subject- 
matter of such statement, be presumed, until the coutrary is proved, to 
be duly stamped. 


23. Where interest is expressly made payable by the terms of an 
Instrumente reserving in- instrument, such instrument shall not be charge- 
tereat. able with duty higher than that with which it 
hea have been chargeable had no weution of interest been made 
therein. 


24. Where any property is transferred to any person in consider- 
Huw tranaferin consider. 8tion, wholly or in part, of any debt due to 
ation of debt, or enbject to him, or subject either certainly or contingently 
futare payment, do.,tobe to the pnyment or trausfer of any money or 
nen stuck, whether being or constituting a charge 
or incumbrance upon the property or uot, such debt, money, or stock, is 
to be deemed the whole or part, as the case may be, of the consideration 
in respect whereof the trausfer is chargeable with ad vualurem duty. 


28. Where an instrument is executed to secure the payment of ap 
Valoation in case of an- Ainuity, or other sum payable periodically, or 
wuity, &o. where the consideration for aconveyanee is an 
annuity of other sum payable periodically, the amount secured by auch 
jnstruwent, or the consideration for such conveyauce (as the case may 
de), shall, for the purposes of this Act, be deemed to be— 
(4) where the sum is payable for a definite period so that the total 
amount to be paid can be previously ascertained—such total amount ; 
(6) where the sum is payable in perpetuity or for an indefinite time 
not terminable with any life in being at the date of such instrument or 
eonveyauce—the total amount which, according to the terms of auch 
instrument or conveyance, will or may be payable during the period of 
twenty years next after the date of such instrament or conveyance ; and 
(c) where the sum ie payable for an indefinite time terminable with 
avy lite io being at the date of such instrument or conveyance-—tiie 
total amount which will or may be payable as aforesaid during the period 
of twelve years next after the date of such instrumeut or conveyance. 
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26. Where the amount or value of the anbject-matter of any 
Stamp where valuc of instrument churgeable with ad valorem dury 
Wubject-matter is indeter- cannot be, or (in the case of an instrument exe- 
minnte. cuted before this Act. comes into furce) could 
tet have been, ascertained, at the dute of its execution or tirst execit« 
tien, nothing shall be claimable auder such instrument more than the 
highest amount or value for which, if etated ip an instrument of the 
gaine description, the stamp actually used would, at the date of such 
execution, have been sufficient. 


27. The consideration (if any) and all other facta and circum- 

Vaote affecting duty tobe stances affecting the chnrgeability of any iu- 

wet forth in instrament. strument with duty, or the amount of the duty 
with which it is chargeable, shail be fully and truly set forth therein, 


28. (a) Where any property has been contracted to be sold for one 
Direction aa to duty in consideration for the whole, and is conveyed 
cascuf certain conveyances. to the purchaser in separate parts by different 
éustruments, the consideration shall be apportioned in such manner sé 
the parties think fit, so that a distinct consideration for each separate 
pat is set forth in the conveyance relating thereto, and such conveyance 
shall be chargeable with ad valorem duty in respect of such distinct 
consideration. 

(b) Where property contracted to be purchased for one consider- 
ation for the whole by two or more persons jointly, or by any person 
for himself and others, or wholly for others, is conveyed in’ parts by 
separate instrumenta to the persons by or for whom the same was pur. 
chased, for distinct parts of the consideration, the conveyance of each 
Reparate part shall be chargeable with cad valorem duty in respect of 
the distinct part of the consideration therein apecified., 

(c) Where a person having contracted for the purchase of an 
property, but not having obtained a conveyance thercot, coutracts to sell 
the same to any other persou, and the property is iu consequence con- 
veyed immediately to the sub-purchaser, the conveyauce shall be charge- 
able with ad valorem duty ia reapect of the consideration for the sale 
by the original purchaser to the sub-parchaser. 

(d) Where a person having contacted for the purchase of any 
property, but not having obtained a conveyance thereuf, coutracts te 
ali the whole, or any part thereof, to any other person or persons, anc 
the property is in conseqnence couveyed by the original seller to differ- 
ent persens in parts, the conveyauce of each part sold to a sub-pur- 
chaser shall be chargeable with ad valorem duty in reapect only of the 
consideration paid by such sunb-purchaser, without regard to the ameun 
or value of the original consideration, and the conveyance of the residue 
Gif any) of auch property to the original purchaser shall be chargeable 
with ad valorem duty in respect. only of the excess of the original con- 
sideration over the aggregate of the cousideratiun paid by the sub-pur- 
chasers: 

Provided that the duty on such last-mentioned conveyance shall i_ 
tia case be less than one rupee. | 

{e) Where a sub-purchaser takes an actual conveyance of the 
interest uf the person immediately selling to bim which 19 chatgeabl: 


. 
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with ad valorem duty in respect of the consideration paid by him, and 
fs duly stamped accordingly, any conveyance to be afterwards made 
to him of the same property by the origival seller shall be chargeable 
with a duty equal to that which would be chargeable on a conveyance 
for the paaleniien obtained by such original seller ; or where such 


duty would exceed five rupees, with a duty of five rupees. 
E.—Duty by whom payable. 


29. In the absence of an agreement to the 
Duties by whom payable. contrary, the expense of providing the proper 
stamp shall be borne— 

(a) in the case of any instrument described in numbers 2, 11, 13, 
14, 15, 24, 28, 29, 30, 44, 53, 54, 55, 57, and 60 (a) and (6) of the first 
schedule—by the person drawing, making, or executing such instru- 
ment: 
' (6) in the case of a policy of insurance—by the insured : 

(c) in the case of a conveyance—by the grantee: in the case of a 
lease or agreement to lease—by the lessee or intended lessee : 
| (d) in the case of a counterpart of a lease—by the lessor : 
__ (e) in the case of an instrument of partition—by the parties there- 
to in proportion to their respective shares in the property comprised 
therein, or when the partition is made in execution of an order passed 
by a Revenue Authority, in such proportion as such Authority directs ; 

(f) in the case of an instrument of exchange—by the parties in 
equal shares ; and 
. (g) in the case of a certificate of sale—by the purchaser of the 
property to which such certificate relates, 


CHAPTER III. 
ADJUDICATION AS TO STAMPS. 


$0. When any instrument, whether executed or not, and whether 
_ Adjudication as to proper previously stamped or not, is brought to the 
‘stainp. _ tollector, and the person bringing it applies to 
have the opinion of that officer as to the duty (if any) with which it is 
chargeable, and pays a fee of such amount (not exceeding five rupecs 
aud not less than eight annas) as the Collector may in each case direct 
the Collector shall determine the duty (if any) with which, in his judg- 
ment, the instrument is chargeable : 
and may, for that purpose, require to be furnished with an abstract 
Collector may callforab. Of the instrument, and also with such affidavit 
utract aud ovidence. or other evidence as he may deem necessary to 
prove that all the facts and circumstances affecting the chargeability of 
the inatrument with duty, or the amount of the duty with which it is 
chargeable, are fully and truly set forth therein, and may refuse to pro- 
ceed upon any such application until such abstract aud evidence have 
beuo furnished accordingly : : 


Provided that no evidence furnished in pursuance of this section 


shal} be used against an raon i ivi 

Provi : : y person in any civil 
pina : proceeding, except in an enquiry as to he duty 
.with which the iustrument to which it relates is chargeable; and. every 
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person by whom any such evidence is furnished shall, on payment of 
the full duty with which the instrument to which it relates 1s charge- 
able, be relieved from any penalty he may have incurred under this 
Act by reason of the omission to state truly in such instrument any of 
the facts or circumstances aféresaid. 


$1. When an instrument brought to the Collector under section 80 
is, in his opinion, one of a description charge- 
Certificate by Collector. able with Naty, and 

(a) the Collector determines that it is already fully stamped, or 

(b) the duty determined by the Collector under section 30, or 
such a sum as, with the duty rahe! paid in respect of the instrument, 
is equal to the duty so determined, has been paid, 

the Collector shall certify by endorsement on such instrument that 
the full duty (stating the amiount) with which it is chargeable has been 

aid. 
° When such instrument is, in his opinion, not chargeable with duty, 
the Collector shall certify in manner aforesaid that such instrument is 
not so chargeable. 

Any instrument upon which an endorsement has been made under 
this section shal] be deemed to be duly stamped or not chargeable with 
duty, as the case may be ; and, if chargeable with duty, shall be receiv- 
able in evidence or otherwise, and may be acted upon and registered as 

if it had been originally duly stamped : 
Nothing in this section shall authorize the Collector to endorse— 
any instrument executed or first executed in British India, and 
brought to him after the expiration of one mouth from the date of ita 
execution or first expiration (as the case may be) ; 

auy instrument executed or first executed out of British India, and 
brought to him after the expiration of three months after it has beea 
first received in British India; or 

any instrument chargeable with the duty of one anna, or any bill 
of exchange or promissory note, when brought to him after the drawing 
or execution thereof on paper not duly stamped. 


82. Every payment of a fee under section 30 shall be made in 
Payment of fees under stamps, or cash, as the Governor-Geueral in 
section 30 how made. Council may by rule direct, 


CHAPTER IV. 
INSTRUMENTS NUT DULY STAMPED. 


Examination and iti. 33. Every person having, by Jaw or con- 
pounding of instruments. sent of parties, authority to receive evidence, and 
every person in charge of a public office, except an officer of polité, 
_ before whom any instrument chargeable, in his opinion, with duty, 
18 produced or comes, iu the performance of his functions, shall, if 1% 
appears to bim that such instrument is not duly stamped, impound 
the same. | 
For that purpose every such person shall examine every instru- 
ment 80 chargeable, and so produced or comiug before him, in order to 
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ascertain whether it is.stamped with a stamp of the value and descrip- 
tion required by the law iv force in British India when such instrument 
was executed or first executed : 

Provided that nothing herein contained shall be deemed to require 
any Magistrate or Judge of a Criminal Court to examine or impound 
any instrument coming before him in the course of any proceeding 
other than a proceeding under chapter forty or chapter forty-one of 
the Code of Criminal Procedure, or chapter eighteen of the Presidency 
Magistrates’ Act: 

Provided also that, in the case of a Judge of a High Court, the 
duty of examining and impounding any instrument under this section 
may be delegated to such officer as the Court appoints in this behalf. 

The Local Government may, from time to time, in cases of doubt, 
determine who shall be deemed to be, for the purpose of this section, 
persons in charge of public offices. 


34. No instrument chargeable with duty shall be admitted in 
Instramenta not duly eVidence for any purpose by any person having, 
stamped inadmissible in by Jaw or consent of parties, authority to receive 
evidence, deo. evidence, or shall be acted upon, registered, or 
authenticated by any such person or by any public officer, unless such 
instrument is duly stamped : 
Proviso. Provided that— 
Jat, any such instrument, not being an instrument chargeable with 
Inatrumonta admissible @ duty of one anna only, or a bill of exchange 
on payment of duty and or promissory note, shall, subject to all just 
Penalty, exceptions, be admitted in evidence on pay- 
ment of the duty with which the same is chargeable, or (iu the case of 
au instrument insufliciently stamped) of the amount required to make 
up such duty, together with a penalty of five rupees, or when ten times 
the amount of the proper duty or deficient portion thereof exceeds five 
rupees, of a sum equal to ten times such duty or portion ; 


2nd, nothing herein contained shall prevent the admission of any 

and in cortain criminal instrument in evidence in any proceeding in a 

proceedings. Criminal Court other than a proceeding under 

chapter forty or chapter forty-one of the Code of Criminal Procedure, 
or chapter eighteen of the Presidency Magistrates’ Act; 


3rd, when an instrument has been admitted in evidence, such 
Admission of instrument admission shall not, except as provided in sec- 
hot to be questioned. tion 50, be called in question at any stage of 


the same suit or proceeding on the ground that the instrument has not 
been duly stamped. 


35. When the person impounding an instrument under sec- 
r anal raniente impounded tion 33 has, by law or consent of parties, 
ess authority to receive evidence, and admits such 
instrument in evidence upon payment of a penalty as provided by sec- 
tion 34, he shall send to the Collector an authenticated copy of suck 
instrument, together with a certificate in writing, stating the amount 


of the duty and penalty levied in respect thereof, aud shall senc 
tee era to the Collector, or to such person as he may appoint in 
‘thi 
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In every other case, the person so impounding an instrument shall 
send it in original to the Collector. 


36. When a copy of an instrument is sent to a Collector under the 
Collector’s power to re- first paragraph of section 35, he may, if he 
fond pévalty paid ander thinks fit, upon application made to him in this 
section 35, 1st para. behalf, refund any portion of the penalty ia 
excess of five rupees which has beeu paid in respect of such instrument, 
or 
when such instrument has been impounded only because it has 
been written in contravention of section 12 or section 13, be may refund 
the whole penalty so paid. 


87. When the Collector impounds any instrument under sec- 

Collector's power to tion 33, or receives any instrument sent to him 

stamp instruments im- under the second clause of section 35, he shall 
pounded. adopt the following procedure :— 

(a.) If he is of opinion that such instrument is duly stamped, or 
is not chargeable with duty, he shall certify, by endorsement thereon, 
that it is duly stamped, or that it is not so chargeable (as the case may 
be), and shall, upon application made to him in this behalf, deliver such 
instrument to the person from whose possession it came into the hands 
of the officer impounding it, or as such person may direct. 

(6). If the Collector is of opinion that such ilustrument is charge- 
able with duty, and is not duly stamped, he shall require the payment 
of the proper duty, orthe atmouut required to make up the same, 
together with a penalty of five rupees; or if ten times the amount of 
the proper duty or of the deficient portion thereof exceeds five rupees, 
then such penalty, not less than five rupees and not more than ten 
times the amount of such duty or portion, as he thinks fit : 


Provided that, when such instrument has been impounded only 
because it has been written in contravention of section 12 or section 13, 
the Collector may, if he thinks fit, remit the whole penalty prescribed 
by this section. 

Every certificate under clause a of this section shall, for the pur- 
pose of this Act, be conclusive evidence of the matters stated therein, 

Nothing in this section applies to an instrument chargeable with a 
duty of one anna ouly, or to a bill of exchange or promissory note. 


38. If auy instrument chargeable with duty, and which is not. 
Instraments unduly duly stamped, is produced by any person of his. 
atamped by accident. own motion before the Collector within one 
year from the date of its execution or first execution, aud such person 
brings to the notice of the Collector the fact that such instrument is 
not duly stamped, aud offers to pay to the Collector the amount of the 
proper duty, or the amount required to make up the same, and the 
Collector is satisfied that the omission to duly stamp such instrument 
has been occasioned by accident, mistake, or urgent necessity, he may, 
instead of proceeding under sections 33 and 37, receive such amount, 
and proceed as uext hereinafter prescribed, 
Nothing in this section applies to an instrument chargeable with 
a duty of one anna only, or to a bill of exchange or promissory note, 
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- $0. When the duty and penalty (if any) leviable in respect of 
Endorsement of inetra. ®DY instrument have been paid under section 
mente on which duty haa 34, section 37, or section 38, the person admit- 
been paid under section $4, ting such instrument in evidence, or the Oul- 
97, oc 88. lector (as the case may be), shall certify by 
endorsement thereon, that the proper duty, or (as the case may be) the 
roper duty and penalty (stating the amount of each), have been 
evied in respect thereof, and the name and residence of the person pay- 
ing them. 

: Every instrument so endorsed shall thereupon be admissible in. 
evidence, and may be registered and acted upon and authenticated as 
if it had been duly stamped, aud shall be delivered on his applicatiou 
in this behalf to the persun from whose pussessiou it came into the 
hands of the officer impounding it, or as such person may direct : 

Provided that no instrument which has been admitted in evidence 
upon payment of duty and a penalty under section 34 shall be so 
delivered before the expiration of one mouth from the date of such 
impounding, or if the Collector has certified that its further detention, 
ig necessary and has not cancelled such certificate : 

Provided also that nothing in this section shall affect, the Code of 
Civil Procedure, section 144, clause 3. 


40, The paymevt of a penalty under this chapter in respect of an. 
Prosecution for offence instrument shall oot bar the prosecution of any 
against stamp-law. person who appears to have committed an 
offence against the stamp-law in respect of such instrument : 
But vo such prosecution shall be instituted in the case of any 
Bebelan: lustrument in respect of which such a penalty: 
has been paid, unless it appears to the Collect- 
or that the offence was committed with an iuteation of evading pay- 
ment of the proper duty. 


41. When any duty or penalty has been paid, under section 34, 
Persons paying duty or Section 37, or section. 88, by any person in re- 
penalty may recover same spect of an instrument, and by agreement, or 
in cortain oases. under the provisions of section 29 or any other 
enactment in foroe at the time such instrument was executed, some, 
other person was bound to bear the expense of providing the proper 
stamp fur such instrument, the first-mentioned person shall be entitled 
to recover from such other person the amount of the duty or penalty so 
paid; and for the purpose of such recovery any certificate granted in 
reapect of such instrument under section 39 shall be conclusive evi- 
dence of the matters therein certified. 


42. When any penalty is paid under section 34 or 37, the Chief 
Remission of penalty paid Controlling Revenue Authority may, upon 
under section 34 or 87. application in writing made within one year 
from the date of the pay:nent, refund such penalty wholly or in part. 
43. If any instrument, sent to a Collector under the second para- 
Won-liability. for leas of raph of section 35. be lost, destroyed, or 
instruments sent under damaged during transmission, the pereou send-, 
section 35. ing the same shall not be linble for such, loss, 
destraction, or damage. 
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When any instrument is about to be so-sent, the person from 
Copy may be made of in. Whose possession it came inta the hands of tha 
struments so sent. person impounding the same may require a 
copy thereof to be made at the expense of such first-mentioned person, 
and authenticated by the person impounding such instrument, 


44. When any bill of exchange or promissory note chargeable 
Power of payee to stamp With the duty of one auna, or any cheque, ig 
bille, notes, aud cheques re- presented for payment unstamped, the person, 
ceived by him unstamped. to whom it ia so presented may affix thereta 
the necessury adhesive stamp, and, upon cancelling the same in manner 
hereinbefore proses may pay the sum payable upon such bill, uote, 
or cheque, and may charge the duty against the person who ought to 
have paid the same, or deduct it from the sum payable as aforesaid, and 
such bill, note, or cheque, shall, so far as respects the duty, be deemed 
good and valid, 
But nothing herein contained shall relieve any person from any 
penalty he may have incurred in relation to such bill, note, or cheque. 


CHAPTER V. 
REFERENCE AND REVISION, 


45. If any Collector acting under section 30, section 37, or sec- 
Procedure where Colles. tion 38, feels doubt as to the amount of duty 
tor feels donbt as toduty with which any iustrument is chargeable, he 
chargeable, uasy draw up a statement of the case, and 
refer it, with his own opinion thereon, for the decision of the Chief 
Controlling Revenue Authority, and such Authority shall consider the 
case and send a copy of its decision to the Collector, and he shall 
proceed to assess and churge the duty (if any) in conformity with such 
decision, 


46. The Chief Controlling Revenue Authority may state any case 
Reference by Revenue referred to it under section 45 or otherwise 
Authority to High Court. coming to its notice, and refer such case with 
its own opinion thereon, if the case arises in the territories for the time 
eae administered by the Governor of Fort Saint George in Council or 
the Governor of Bombay in Council—to the High Court of Judicature 
at Madras or Bombay, as the case may be: if it arises in the North- West-. 
arn Provinces or Oudh—to the High Court of Judicature for the North- 
Western Provinces: if it arises in the territories for the time being 
dministered by the Lieutenant-Governor of the Panj&b—to the Chicf 
Svuurt of the Panjdb: if it arises in the Ceutral Provinces—to. the. 
tigh Court of Judicature at Bombay; and if it arises in any other part 
of British India—to the High Court of Judicature at Fort William. 
Every such case shall be decided by not less than three Judges 
of the High Court or Chief Court to which it is referred, aud in case of 
lifference the opinion of the majority shall prevail. 
47. If the High Court or Chief Court is not satisfied that the. 


Power of Court tocalifor statements coutained in the case are sufficient; 
{arther particulars. to enable it to determine the questions raised, 


shereby, the Court may sefer the cage buck wo the Revenue, Authority 


434 STAMP, _ {1879, 


by which it was stated, to make such additions thereto or alterations 
therein as the Court may direct in that behalf. 


48, The High Court or Chief Court, upon the hearing of any 
Procedure in disposing of such case, shall decide the questions raised 
reference. thereby, and shall deliver its judgment thereon, 
containing the grounds on which such decision is founded : and it shall 
send to the Revenue Authority by which the case was stated, a copy of 
such judgment under the seal of the Court and the signature of the 


Registrar, and the Revenue Anthority shall, on receiving such copy, 
dispose of the case conformably tosuch judgment. 


49. If any Court other than a Court mentioned in section 46 feels 
Reference by other Courts doubt as to the amount of duty to be paid ia 
to High Court. respect of any instrument under the first pro- 
viso to section 34, the Judge may draw up a statement of the case, 
and refer it with his own opinion thereon for the decision of the High 
Court or Chief Court to which, if he were the Chief Controlling Reve- 
nue Authority, he would, under section 46, refer the same, and such 
Court shall deal with the case as if it had been referred under 
section 46, and send acopy of its judgmeut under the seal of the 
Court and the signature of the Registrar to the Judge making the 
reference, who shall, on receiving such copy, dispose of the case conform- 
ably to such judginent. 


References made under this section, when made by a Court subor- 
dinate to a District Court, shall be made through the District Court, 
and, when made by any subordinate Revenue Court, shall be made 
through the Court immediately superior. 


50. When any Court in the exercise of civil or revenue jurisdic- 
Revision of certain deci. tion makes any order admitting any instrument 
sions of Courta rogurding iu evidence as duly stamped or as not requiring 
the aufficiency of stumps. 4 stamp, or upon payment of duty and a 
penalty under section 34, the Court to which appeals lie from, or re- 
ferences are made by, such first-mentioned Court, may, of its own 
motion, or on the application of the Collector, take such order into con- 
sideration; and if it is of opinion that such instrument should not have 
been admitted in evidence without the payment of duty and penalty 
under section 34, or without the payment of a higher duty and penalty 
than those paid, may record a declaration to that effect, and determine 
the amount of duty with which such instrument is chargeable, and may 
require any person in whose possession or power such instrument then 
is 80 produce the same, aud may impound the same when produced. 


When any declaration has been recorded under this section, the 
Court recording the same shall send a copy thereof to the Collector, 
and, where the instrument to which it relates has been impounded or 
is otherwise in the pussessiou of such Court, shall also send him such 
instrument ; aud thereupon the Collector may, notwithstanding any- 
thing contained in the order admitting such instrument in evidence, or 
in any certificate granted uoder section 39, or in section 40, prosecute 
any person for any offence against the atamp-law which the Collector 
cousiders him to have committed in respect of such instrument, 
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Provided that no such prosecution shall be instituted where the 
amount (including duty and penalty) which, according to the determi- 
nation of such Court, was payable in respect of the instrument under 
section 34, is paid to the Collector, uuless he thinks that the offence 
was committed with an intention of evading payment of the proper 
duty : 

Provided also that, except for the purposes of such prosecution, no 
declaration made under this section shall affect the validity of any 
order admitting any instrument iv evidence, or of any certificate granted 
under section 39, 


CHAPTER VI. 
ALLOWANCES FOR SPOILED STAMPS AND STAMPS NO LONGER REQUIRED, 


51. Subject to such rules as may be made by the Governor-Gene- 
Allowance for spoiled ral in Council as to the evidence which the 
stamps. Collector may require, allowance shall be made 
by the Collector for impreased stamps spoiled in the cases hereinafter 
mentioned, namely :— 

(a) The stamp on any paper inadvertently and undesignedly 
spoiled, obliterated, or by any means rendered unfit for the purpose 
intended, before any instrument written thereon is executed by any 

erson : 

. (b) The stamp used or intended to be used for any bill of ex- 
change, cheque, or promissory note, signed by or on behalf of the drawer 
or intended drawer, but uot delivered out of his hands to the payee or 
intended payee, or any person on his behalf, or deposited with any per- 
son as a security for the payment of money, or in any way negotiated, 
issued, or put in cireulation, or made use of in any other manner, and 
which, being a bill of exchange or cheque, has not been accepted by 
the drawee, and provided that the paper on which avy such stamp is 
impressed does not bear any signature intended as or for the acceptance 
of any bill of exchange or cheque, to be afterwards written thereon: 

(c) The stamp used or intended to be used for any bill of ex- 
change, cheque, or promissory note, signed by or on behalf of the drawer 
thereof, but which, from any omission or error, has been spoiled or ren- 
dered useless, although thesame, being a bill of exchange or cheque, 
may have been presented for acceptance, or accepted or endorsed, or, 
being a promissory note, may have been delivered to the payee, pro- 
vided that another completed and duly stamped bill of exchange, cheque, 
or promissory note is produced identical in every particular, except in 
the correction of such omission or error as aforesaid, with the spoiled 
bill, cheque, or note: 

(ad) The stamp used for any of the following instruments, that is 

, to say— 

(1) an instrument executed by any party thereto, but afterwards 
found by a competent Court to be absolutely void iv law 
from the beginning: 

(2) an instrament executed by any person, but afterwards found 
unfit, by reason of any error or mistake therein, for the pur- 

: | pose originally intended : 
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(3) an instrument executed by any party thereto, but which, by 
reason of the death of any person, by whom it is necessary 
that it should be executed, without having executed the 
same, or of the refusal of any such person to execute the 
same, or to advance any moey intended to be thereb 
secured, cannot be completed so as to effect the intended 
transaction in the form proposed : 

(4) an instrument executed by any party thereto, which for want 
of the execution thereof by suine tnaterial party, and his 
inability or refusal to sign the same, is, in fact, iucomplete 
and insufficient for the purpose for which it was intended : 

(5) an instrument executed by any party thereto, which, by reason 
of the refusal of any person to act under the same, or by 
the refusal or non-acceptance of any office thereby granted, 
totally fails of the intended purpose : 

(6) an instrument executed by any party thereto which becomes 
useless in consequence of the transaction intended to be 
thereby effected being effected by some other instrument 
duly stamped : 

(7) an instrument executed by any party thereto, which is inadver- 
tently and undesignedly spoiled, and in lieu whereof another 
instrument made between the same parties and for the 
kame purpose is executed and duly stamped : 

Provided that, in the case of an executed instrument— 

(a) auch instrument is given up to be cancelled : 

(6) the application for relief is made within six months after the 
date of the instrument, or, if it is not dated, within six 
months after the execution thereof by the persun by whom 
it was first or aloue executed, except where, from unavoid- 
able circumstances, any instrument for which another instru- 
ment has been substituted cannot be given up to be cancel- 
led within the aforesaid period, and in that case within six 
mouths after the date or execution of the substituted in- 
strument, and except where the spoiled instrument haa been 
aent ont of British India, and in that case within six mouths 
after it has been received back in British India: 


Provided also that, in the case of stamped paper not having any 
executed instrument written thereon, the application for relief is made 
within six months after the stamp has been spoiled as aforesaid. 


562, When any person has inadvertently used, for an instrument 
Allowaues for misused Chargeable-with duty, a stamp of a description 
stampe. other than that prescribed for such instrument 
by the rules made under this Act, or a stamp of greater value than was 
necessary, or has inadvertently used any stamp for au instrument not 
chargeable with any duty, or wheu any stamp used for au instrument has 
been inadvertently reudered uselosa under section 14, owing to euch in- 
atrument having been written in contravention of the provisions of sec- 
tion 12, the Collector may, on application made within six months after 
the date of the instrument, or, if it is not dated, within six months after 
the execution thereof by the persun by whom it was first or alone executed, 
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and upon the instrament, if chargeable with duty, being re-stamped with 
the proper duty, caucel and allow as spoiled the stamp so misused or 
rendered useless. 


53,.In any case in which allowance is made for spoiled or misused 
Allowance under sections stamps, the Collector may give in lieu thereof 
Sl and 53 howtobe made, (a) other stamps of the same description and 
value, or (0), if required, and he thinks fit, stamps of any other descrip- 
tion to the same amount in value, or (¢), at his discretion, the same 
value in money, deducting one anva for each rupeé or tractiou of a 
rupee. 
54. When any person is possessed of a stamp which has not been 
Allowance for stamps not spoiled or rendered unfit or useless for the 
required for nse. purpose intended, but for which he has no 
immediate use, the Collector shall repay to such person the value of 
such stamp in money, deducting one anna for each rupee or portion of 
@ rupee, upon such person delivering up the same to be cancelled, and 
proving to the Colleotor's satisfaction that it was purchased by such 
rson with a bond jide intention to use it, and that he has paid the 
full price thereof, and that it was so purchased within the period of six 
months next preceding the date ov which it is so delivered. 


CHAPTER VII. 
SUPPLEMENTAL PROVISIONS. 


65. The Local Government, subject to the control of the Governor- 
- Power to make roles re- General in Council, may make rules consistent 
Iating to sale of stamps. herewith for regulating the supply and sale of 
stamps and stamped papers, the persons by whom alone such sale is to 
be conducted, and the duties and remuncration of such persons, 


Power to make rules ge- 56. The Governor-General in Council may 
neraily to carry out Act. ‘make rules consistent herewith to carry out 
generally the purposes of this Act. 


57. All powers to make appointments, rules, and orders conferred 
Certain powers exercise. by this Act, may be exercised from time to time 
able from time to time. as occasion requires. 


All rales made under this Act, other than rules made under sec- 
tion 55, shall be published in the Gazette o 
Publication of rolea. India, aud all rules made under section me 
shall be published in the local Gazette. All rules published as required 
by this section shall, upov such publication, have the force of law, 


58. Any person receiving any money exceeding twenty rupees in 
Obligation togive receips amount, or any bill of exchange, cheque, or 
certain promissory note for an amount exceeding 

twenty rupees, or receiving in satisfaction of a debt any moveable pro- 

perty exceeding twenty rupees in value, shall, on demand by the person 

Ln ing or delivering such money, bill, cheque, note, or property, give a 
uly stamped receipt for the same, 
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@9. Nothing herein contained shall be deemed to affeet the duties 
chargeable uader any enactment for the time 
Baving as to Court-fees. — heing in force relating to Court-fees, ' : 


60. Every Local Government shall cause this Act to be earefully 

Act to be translated, in. translated into the principal vernacular lan- 

dexed, and sold choaply. guages of the territories admisistered by it, iA 

fall alphabetical index shall be added to every such translation, and the 

translation and index shall be printed and sold to the public at a price 
mot exceeding four annas per copy. 


CHAPTER VITI. 
CaiminaL OFFENCES AND PROCEDURE. 


61. Any person drawing, making, issuing, endorsing, or traasferring 
Penalty for executing, OF signing otherwise than as a witness, or pra- 
&o., instrument uot daly senting for acceptance or payment, or accepting, 
stamped, paying, or receiving payment of, or in any man- 
ner negotiating any bill of exchange, cheque, or promissory note without 
the same being duly stamped, 

auy person executing or signing otherwise than as a witness any 
other instrument chargeable with duty without the same being duly 
stamped, and any person voting or attempting to vote under any proxy 
not duly stamped, 

shall, for every such offence, be punished with fine which may ex- 
tend to five hundred rupees : 

Provided that, when any penalty has been paid in respect of any 
instrument under section 34, section 37, or section 50, the amount of 
wich penalty shall be allowed in reduction of the fine (if any) subse- 
quently imposed under this section in respect of the same instrument, 
apon the person who paid such penalty. 


62. Any person required by section 11 to cancel an adhesive 
Penalty for failare to stamp, and failing to cancel such stamp in 


cancel adhesive atamp. manner prescribed by that section, shall he 
punished with fine which may extend to one hundred rupees. | 
Penalty for omission to 63. Any person who, with inteat to 


ser a provisions of defraud the Goverament of any duty, 


(a) executes any instrament in which all the facts and circum- 
stances required by section 27 to be set forth in such instrument are 
wot fully and truly set forth, or 

(6) being employed or concerned in er about the preparation of 
any instrument, neglects or omits fully and traly to set forth therein 
all suoh facts and circumstances, 

shall be punished with fiue which may extend to five thoysand 
rupees, 

64. Any person who, being required under section 56 to give w 

Penalty for refusal to eceipt, refuses or neglects to give the same, or 
give ‘and for devioss who, with intent to defraud the Government of 
to evade daty on receipts. any duty, upon a payment ef money or delivery 
of property exceeding twenty rupees.in amount or value, gives.a seecipt 
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foe at’ avheunt or valtie not exceeding twenty rupees, or sepaifates 
or divides the money or property paid or delivered, shall be punished 
wita fine whith may extend to one hundred rupees. 

Penalty for not making 
out policy, ' 

(a) receives, or takes credit for, any premium or consideration for 
gny coutract of insurance, and does not, withiu one month after receiv- 
ing, or taking credit for, such premium or consideration, make out and: 
execute a duly stamped policy of such insurance ; or 

(6) tnakes, executes, or delivers out any policy which is not daly 

of tiuking! &c., any poli. stamped, or pays or allows in account, or agrees 
cy nos duly stamped. to pay or allow in account, any money upon, or 
| in respect of, any such policy, 

shall be punished with fine which may extend to two hundred 
rupees; 

66. Any person drawing or executing a bill of exchange or a 

Pansies “tec wot dieu policy of murine insurance purporting to be 
fall number of bills or ma. “rawn or executed in a set of two or more, and 
rine polices purporting to not at the same time drawing or executing on 
be in seta, paper duly stamped the whole number of bills 
er policies of which such bill or policy purports the set to consist, shall 
be punished with fine which may extend to one thousand rupees. 


67. Whoever, with intent to defraud the Government of duty 
Penalty® for post-dating Graws, makes, or issues any bill of exchange or 
bills, do. ; promissory note bearing a date subsequent tc 
that on which such bill or note is actually drawn or made, and whoever 
knowing that such bill or note, has been so post-dated, endorses, trans- 
fers, presents for acceptance or payment, or accepts, pays, or receives 
payment of, such bill or note, or in any manner negotiates the same, 
aud whoever, with the like intent, practises, or Is concerned in, any 
or other devices to de- act, contrivance, or device not specially provid- 
fraud the revenue. ed for by this Act or any other law for the time 
being in force, 
shall be punished with fiue which may extend to one thousand 
rupees. 


68. Any person appointed to sell stamps who disobeys any rule 
Penalty for breach of rule made under section 55, and any person not so 
relating to sale of stamps appointed who sells or offers for sale any stamp, 
and for unauthorized sale. = shajJl be punished with imprisonment for a term 
which may extend to six months, or with fine which may extend to five 
hundred rupees, or with both. 


69. No prosecution in respect of any offence punishable under this 
Institution and conduct Act, or the General Stamp Act, 1869, or any 
of progecations. Act thereby repealed, shall be instituted with- 
out the sanction of the Collector or such other officer as the Local 
car aaaea generally, or the Collector specially, authorizes in that 
half. 
The Chief Controlling Revenue Authority, or any officer authorized 
by it in this behalf, may stay any such prosecution or compound any 
puch offence, 


65. Every person who— 
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70. No Magistrate other than a Presidency Magistrate and a Magis- 

Jurisdiction of Magis. tfate whose powers are not less than those of a: 

trates. Magistrate of the second class shall. try any 
offence under this Act. 


71, Every such offence committed in respect of any instrument 
Place of trial. may be tried in any district or presidency-town 

; in which such instrument is found, as well as 

in any district"or presidency-town in which such offence might be tried 
under the law relating to criminal procedure for the time being in foree. 


72. Nothing in this Act shall be deemed to prevent any person 
Operation of other Jawa from being prosecuted under any other law for 
not barred. any act or omission which constitutes an offence 
against this Act, or the rules made under it: ' 
. Provided that no person shall be punished twice for the same 
offence. 
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. SCHEDULE 1. ~? 


STAMP-DUTY ON INSTRUMENTS. 


(See section 8.) 


———————————<—<——=_ rrr eee nm reneneencrennrermgs 


DESCRIPTION oF INSTRUMENT. 


Proper STAMP-DUTY. 





1,.ACKNOWLEDG- 


56. AGREEMENT 


Bee 





. AGREEMENT 


MENT of a debt ex- 
ceeding twenty rupees 
in amount or value, 
written or signed by or 
on behalf of a debtor 
in order to supply 
evidence of such debt 
in any book (other 
than a banker’s pass- 
book) or on a separate 
piece of paper, when 
such book or paper is 
left in the creditor's 
possession eee 


-ADMINISTRA- 


TION-BOND eee 
ADOPTION-DEED ... 


AFFIDAVIT or de- 
claration in writing 
on oath or affirmation 
made before a person 
authorized by law to 
administer an oath ... 
Exemptions, Schedule 
II. (No. 1). 
TO 


LEASE ... eee 


OR 
MEMORANDUM 
OF AN AGREE- 
MENT... eee 


tions, Schedule 
II. (No. 2). 


See Instrument, No. 38. 


(a.) If relating to the sale 


of any Government 
security, share in a 
Company or Asso- 
ciation, or Bill of 
Exchange 


(5.) Where by the owner or 


page i of land in 
@ village in the Bom- 
bay Presidency agrees 
to relinquis his 
rights therein to the 
Government, and to 
accept rights in other 
Jand in exchange for 
the right so relin- 
quish ove ose 


(c.) If not otherwise 


ee 
vided for by this 
Act ee6 e¢e 


One anna. 


The same duty as a Secu- 
rity-Bond (No. 14). 


One rupce. 


The same duty as a Lease 
(No. 39). 


One anna. 


Four annas. 


Eight annas. 
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SCHEDULE I.—(continwed). 
StamP-Dury on InmetauMEnTs—foontinued). 








(See section &.) 
Descriprion oF INSTRUMENT. | Proves BYAMP-DUTY. 
6. APPOINTMENT, in | 
execution of a power, 
whether of trustees or : 


of property moveable 
or immoveable, where 
made by —s writing 
not being a Will”... eis eee ... | Fifteen rupees. 


7. APPRAISEMENT or 
valuation made other- 
wise than under an 
order of the Court in 
the course of 4 suit... ses eae o. | The same duty ag an Award 
(No. 10). 


30 Exemptions, Schedule 
lI. (Nos, 3 & 4). 


APPRENTICESHIP- 
DEED ... we Sve Justrument, No. 31. 


8. ARTICLES OF AS.- 
SOCIATION OF A 
COMPANY eee eve ese ... | Lwenty-five rupees, 


9% ARTICLES OF 
CLERKSHIP or con- 
tract, whoreby any 
erson firet becomes 
ound to serve as a 
dlerk in order to his 
adiniasion as an Attor- 
ney in any High 
Court eve asi eee oe ...| Two hundred and fifty 


rupees. 
ASSIGNMENT o. See Conveyance, No. 21, 
and J'runsfer, No. 60. 
AUTHORITY TO 
ADOPT... .» Bee Inatrwment, No. 38. 
0 AWARD, that is to ((a.) Where the amount or 
gay, any decision in value of the property 
writing by an arbi- to which the award 
trator or umpire ona relates as set forth in 
reforence made other- such award does not 
wise than by an onder] - exceed Rs. 1,000 ... |The same duty as a Bond 
of the Court in the (No. 13) for such amount. 


course of a suit =... 
(d.) In any other case... | Five rupees. 
Joo Exemption, Schedule 

Il. (No. 6). 


ay 
a 
ry ” 
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SCHEDULE 1 —(continued). 
Sramp-pury on inetromenrs—(continwed). 
(See section &.) 





DEsoRIPTION oF INSTRUMENT. Provrr STamp-pvUry, 





ras 





((a.) When payable on de- 
mand and the amount 
exceeds Rs. 20 _—.,... | Ge anna. 


| 


‘“ “et 
g% | ed. 
ae 
(b.) When payable other- If draw ae a, a 
wise than on de- | see a aed 
mand, but not more | "8'Y: | ¢ S 2 | & = 
than one year after ies as ae 2 
date or sight. | ao re mh 
peas] ~~ © hen | 





Ra. A. P. Rs. A. P. (Ra. 


J 
0 


If the amount of the Rs. 





bill or note does not 

exceed 200;}0 2001 001 0 

If it exceeds 200 and does 
notexcoed 400}/0 4 0}0 2 02 0 
HN. ITANGE OR sal " a eed te ee 2 
MISSURY NOTE,{ » 600 1,000}010 010 5 O00 4 0 
| rani " 1,000 1,2001/012 010 6 OO 4 O 
currency-note aes 1,200 160011 0 00 8 006 0 
_ 1,600 2,500'1 8 0012 00 8 O 


For every Rs. 2,500 or part 
thereof in excess of Rs. 


2,500 up to Rs. 10,000... 1 8 0012 O18 8 O 


i 


For every Rs. 5,000 or part 
thereof in excess of Rs. 
10,000 up to Rs. 30,000...13 0 O11 8 O10 0 


And for every Re. 10,000 or 
art thereof in excess of 


830,000 .«. 16003 0 02 0 0 


(c.) When payable at more 
than one year after 
date or sight es |The same duty as a Bond 
(No. 13) for the emount 
of such bill or note. 
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SCHEDULE I.—(continued). 
STAMP-DUTY ON INSTRUMENTS—(continued). 
(See section 5.) 





pease resort er faeeSSGP OTS SRSTUY TD SP SST EST oa 


Descrirrion oF INSTRUMENT. Prorgr Sramp-poury. 





12. BILL OF LADING ... sare as ... | Four annas. 


See Exemption, Schedule If a Bill of Lading is drawn 
LI. (No. 7). in parts, the proper stamp 
therefor must be borne by 
each one of the set. 
( When the amount or 


value secured does’ Res. 

not exceed ve 10 | Two annas. 
18. BOND (not otherwise | When such amount 
See Administration- Bond 


When such amount 
or value exceeds 
Rs. 50, but does 
not exceed «» 100} Eight annas. 


provided for by this or value exceeds 
Act) ... eae eee Rs. 10, but does 

not exceed «» 60] Four annas, 
No. 2), Custome- 
Sond (No. 24), In- 
demnity-Bond —_(No. 


28), Security-Bond 
(No. 14). 


See Exemptions, Schedule 
IL. (No. 8). 


and for every Rs. 
100 or part thereof 
in excess of Rs. 100 
upto a. ... 1,000 | Eight annas. 


and forevery Ra. 500 
or part thereof in 
excess of ... ... 1,000 | Two rupees eight annas. 


GAGE-DEED _ exe- secured does not 

cuted by way of se- exceed... «-» 1,000 | The same duty asa Bond 
curity for the due exe- (No. 13). 

cution of an_ office, 
or to account for mo- 
Ley received by virtue 
thereof ons one 


(6.) Inany othercase —_... | Five rupees. 


Bee rary ieee g Schedule 
II. (Nos. 8 and 12). 


16. BOTTOMRY-BOND, 
that is to say, any in- 
atrument whereby the 
master of a aca-going 
ship borrows money 
on the security of the 
ship to enable him to 
preserve the ship or 
prosecute her voyage ... bee see | The same duty as a Bond 
(No. 13). . 


ioosenaeneaneneereanemmanes aneemenmenemmarenmenmenmnmaunemmemmnemmmnnrennnnneneiinmenenene ren n T 


14. BOND OR MORT- | (a.) Whentheamount§ Rs. 
L 
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SCHEDULE I.—(oontinued). 
SraMp-DUTY ON INSTRUMENTS—(continwed). 
(See section 6.) 





DesornIPprion OF INSTRUMENT. Proper StaMPp-DUTY. 








vod 


16. CERTIFICATE OF 
SALE granted to the 
purchaser of any pro- 
perty sold by public 
auction by a Civil or 
Revenue Court, or 
Collector or other 
Rovenue-officer ... is ones eee | Thesame duty as a Convey- 

ance (No. 21) for a consi- 
derution equal to the 
amount of the purchase- 
money. 


17. CERTIFICATE OR 
OTHER DOCDU- 
MENT evidencing the 
right or title of the 
holder thereof, or any 
Other person, either to 
any shares, scrip, or 
stock in oer of any 
Company or Associa- 
tion, or to become 
proprietor of shares, 
scrip, or stock in or 
of any Company or 
Association sks vee se ». | One anna, 


18, CHARTER-P ARTY, 
that is to say, any in- 
strument (except an 
agreement fer the 
Imre of a tug-steamer) 
whereby a vessel or 
some specified princi- 
pal part thereof is let 
for the specified pur- 
poses of the charterer ves eee «- | One rupee. 


19. CHEQUE, for an 
amount exceeding 
twenty rupees eee ove oes e+» | One anna, 


20. COMPOSITION. 
DEED, that is to say, 
any instrument exe- 
cuted by a debtor 
whereby he conveys his 
property for the bene- 
fit of his creditore, or 


 itamataatatatan naiaanenaaeataa cine ani ete aera ene eminent ene 
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SCHEDULE I.—(continued). 
SraMp-DUTY ON INSTRUMENTS—(continued), 


(See section 6.) 


Fen a SE cS ae a 


DESCRIPTION OF INSTRUMENT. 


' Prorer STAMP-pUTY. 





whereby payment of 
@ composition or di- 
vidend on their debts 
is secured to tho cre- 
ditors, or whereby pro- 
vision is made for the 
continuance of the 
debtor's business, un- 
der the supervision of 
inspectors or under 
letters of Hcense, for 
the benefit of his cre- 
Aitors 


21, CONVEYANCE, not 
being a TRANSFER 
mentioned in No. 60. 


Bee Exemptions, Schedule 
II, (Nos. 5 and 17). 


CO-PARTNERSHIP 


22. COPY OR EXTRACT, 
certified to be a true 
copy or extract, by or 
by order of any pub- 
lic officer, and not 
chargeable under the 
law for the time being 
in force relating to 
Oourt-fees ... 


See Exemptions, Schedule 
IL. (Nos. 9 and 10). 


eee 


When the amount of 
the consideration 
for such convey- 
ance as wet forth 
therein docs not ; 
exceed .,, 50 


aoa 


When it exceeds Ra. 


50, but does not ex- 


ceed 100 


eee eee 


For every Rs. 100 or 
part thereof in ex- 
cess of Rs. 100 up 
to wae ase 

and forevery Rs, 500 
or part thereof in 
excess of e-. 1,000 


’ 


See Instrumeut, No. 32. 


(a.) If the original was 
not chargeable with 
duty, or if the duty 
with which it was 

chargeable does not 

exceed one rupee... 


(d.) In any other case 


eee 


Ten rupees, 


| Kight annas. 


One rupee. 


One rupee. 


Five rupees. 


Eight annas. 


One rupee. 


Daan eee eseeeeennenetmenenennetmemeeeniennenm ee ee eee 
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SCHEDULE I.—(continued). 
Sramp-puTy on [NstRuUMENTS—(continwed). 


(See section 8.) 





DESCRIPTION OF INSTRUMENT. 


Proper STAMP-DUTY. 





23. 


24. 
25. 


26. 


COUNTERPART OR 
DUPLICATE of any 
instrument chargeable 
with duty, and in re- 
spect of which the pro- 
per duty has been 
paid eee 


CUSTOMS.-BOND ... 


DECLARATION OF 
ANY TRUST of or 
concerning any pro- 
perty, when made by 
rae writing not boing 
a Will 


aoe eee 


DELIVERY-ORDER 
IN RESPECT OF 
GOODS, that is to say, 
any instrument enti- 
tling any person there- 
in named, or his as- 
signa, or the holder 
thereof, to the delivery 
of an goon lying in 
any dock or port, or 
in any warehouse in 
which goods are stored 
or deposited on rent 
or hire, or upon any 
w a) such = instru- 
ment being signed by 
or on behalf of the 
owner of such goods 
upon the sale or trans- 
fer of the propert 
therein, when = snch 
goods exceed in value 
twenty rupecs 


DEPOSIT OF TITLE- 
DEEDS . 


DISSOLUTION OF 
‘ PARTNERSHIP .,. 
DUPLICATE oes 


(a.) If the duty with which | The same duty as is payable 
the original instru- igi 
ment is chargeable 
does not exceed one 


rupec. 
(b.) If any other case 


See Instrument, No. 29. 


See Instrument, No. 33. 


See Counterpart, No. 23. 


on original. 


One rupee. 


Tho same duty as a Secu- 
rity-Bond (No. 14). 


... | Fifteen rupees. 


One anna. 





stamP: 


[ists 


SCHEDULE I.—(continued), 
SramP-DUTY ON INSTRUMENTS-—(oontinwed). 


(See section 6.) 


—EEEEEEEEeeEeeee————————————— SSE 


DESCRIPTION oF INSTRUMENT. 





27. ENTRY AS AN AD- 
VOCATE VAKIL, 
OR ATTORNEY 
ON THE ROLL OF 
ANY HIGH 
COURT in exercise 
of powers conferred 
on such Oourt by 
Letters Patent was 


Bee Exemption, Schedule 
Il. (No. 11). 


EXCHANGE .... 
EXTRACT 


eae 


«ee See Instrument, No. 


eee Sce Copy, No. 22. 


In the case of an Advo- 
cate or Vakil 


Paorzn STamp-DvUTyY. 





.-. | Five hundred rupees. 


In the case of an Attorney.| Two hundred and fifty 


35. 


FURTHER CHARGE ... See Instrument, No. 30. 


GIFT 

28. INDEMNITY-BOND 

INSPECTORSHI P- 
DEED 


eve 


29. INSTRUMENT 
EVIDENCING AN 
AGREEMENT TO 
SECURE THE RE- 
PAYMENT OF A 
LOAN made upon 
the deposit of  title- 
deeda or other valn- 
able security, or upon 
the hypothecation of 
moveable property ... 


80. INSTRUMENT 
POSING A_ FUR- 
THER CHARGE 
ON MORTGAGED 
PROPERTY 


IN-’ 


»». See Instrument, No. 36. 


ees eee 


See Composition-deed, No. 20. 


(a.) When such loan is re- 
payable more than 
three months, but 
not more than one 
year, from the date 
of such instrament. 


(.) When such loan is re- 
payable not more 
than three months 
from the date of such 
instrument. 


(a.) When the original 
pertenee is one of 
the description re- 
ferred to in No. 44, 
clause (a), of this 
schedule, 


(6.) When such mortgage 
ig one of the descrip- 
tion referred to 
No. 44, clause (0), 
of this schedule. 


rupees. ; 


The same duty as a Secu 
rity-Bond (No. 14). 


The same duty as a Bill of 
Exchange (No. 11 (3)) for 
the amount secured, 


Half the a payable on a 
Bill of Exchange (No. 11 
(6))} for the amount se- 
oured. 


The same duty as a Convey- 
ance (No. 21) for a con- 
sideration equal to the 
amount secured by such 
instrument, 


The same duty as a Bond 
(No. 18) for the amount 
seoured by such instru- 
ment. 
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SCHEDULE L—(acntinued), 


Gramp.purr on IngraumenTs—(ocondinyed), 
(See section &,) 





Desomiprion oF INSTRUMENT, Prorges STAMP-DUTY. 





31. INSTRUMENT OF 
APPRENTICH- 
8 HI P, including 
every writing relat- 
ing to the service or 
tuition of any appren- 
tice, clerk, or servant, 
placed withany master 
to learn any profession, 
trade, or employment, 
except articles of 
clerkship (No, 9 of 
this schedule) eae eee ene ee. | Five rupees, 


See Exemption, Schedule 
II. (No. 12 (c)). 


82. INSTRUMENT OF 
CO-PARTN E R- 
SHIP eve oun aoe eos eee Ten rupees, 


INSTRUMENT OF 
DISSOLUTION OF 
PARTNERSHIP... a oF ... | Five rupees. 


& 


INSTRUMENT OF 
DIVORCE, that ia to 
gay, any instrument 
by which any person 
effects the dissolution 
of his marriuge ove one eee eae One rupee, 


‘85. INSTRUMENT OF 
EXCHANGE of any 
property ee dex were «| Thesame duty as a Convey- 
ance (No. 21) for a consi- 
deration equal to the value 
of the property of greater 
value as set forth in such 
instrument. 


- 


86. INSTRUMENT OF 
GIFT (OTHER 
THAN A SETTLE- 


MENT OR WILL). ‘os aes eee | The same duty as a Convey- 
ance (No. 21) for a consi- 


deration equal to the value 
of the property as set 
forth in such instrument. 





SCHEDULE I—(contimued). 
Srame-DuUTY ON INsTRUMENTS—(oontinued). 
(See section 6.) 





DESCRIPTION OF INSTRUMENT. Proper STaMP-pDUTY. 








7. INSTRUMENT OF 
eee oe eee oo. | The same duty as a Bond 
sat (No. 13) for the amount 
| of the value of the pro- 
perty divided as set forth 
WINSTRUMENT in such instrument, 
OTHER THAN A 
ILL) CONFER- 
RING OR PUR- 
PORTING TO CON- 
FER AN AUTHOR- 
ITY TO ADOPT eee eee avo ees Ten rupees. 


INSURANCE. | See Policy, No. 49. 


(a.) Where by such lease 
the rent is fixed and 
no premium is paid 
or delivered and such 
lease purports to be 
for a term— 
of less than one year ... | The same duty as a Bond 
(No. 13) for the whole 
amount payable or deliver- 
able under such lease, 
of not Joss than one year, 
but not more than 
three years «| The same duty as a Bond 
(No. 13) for the average 
annual rent reserved. 


9. LEASE. exceeding three years ... | Thesameduty as a Convey- 

See Agreement to lease ance (No. 21) for a consi- 

(No. 4). deration equal to the 

Seo Exemptions, Sche- amount or value of the 

dule in (No. 13.) eromee annual rent re- 
served. 


(6.) Where by such lease 
the rent is fixed and 
no premium is paid 
or delivered and such 
lease does not pur- 
port to be for any 
detinite term -.. | Thesame duty as a Convey- 
ance (No. 21) fora consi- 
deration equal to the 
amount or value of the 
ayerope annual rent which 
would be paid or delivered 
for the first ten years if 
the lease continued so 
long. 


SOLE LSAT esesseanpnenstnsnasannngytih 


SCHEDULE 1—(continued). 
Sramp-puty on InstrumEntrs—(continued). 





DzSCRIPTION OF INSTRUMENT. 


Proper STAMP-DUTY. 





(c.) Where the lease is 
granted fora fine or 
preminm, and where 
no rent is reserved ... 


89. LEASE—(contd.). ; 
See Agreement to lease | (a.) Where the lease is 


(No. 4). granted for a fine or 
Sec E.xcemptions, Sche- premium in addition 
dule I]. (No. 13). to rent reserved =... 


40. LETTER OF ALLOT- 

MENT OF SHARES 

in any Company or 

roposed Company, or 

in respect of any loan 

to be raised by any 

Company or proposed 
Company ... eee nee eee ose 


41. LETTER OF CRE- 
DIT, that is to say, 
any instrument by . 
which one person au- 
thorizes another to 
give credit to the per- 
son in whose favour it 
is drawn 08 oes eee aoe eee 


LTE TELCO LIES 


ute 


The same duty asa Convey- 
) 


ance (No. 21) for 8 consid- 
eration equal to the 
amount or value of such 
fine or premium as set 
forth in the lease, 


The same duty ns a Convey- 


ance (No. 21) for a consi- 
deration equal to the 
amount or value of such 
fine or premium as set 
forth in the lease, in ad- 


dition to the duty which 


would have been payable 
on such Jease if no fine or 
premium had been puid 
or delivered : 


Provided that, when an 


agreement to lease is 
stamped with the aa 
valorem stamp required 
for a Jease, and a lease in 
pursuance of such agree- 
ment is subsequently oxe- 
euted, the duty on such 
lease shali not exceed 
eight aunas. _ 


One anna. 


One anna. 


meena i are meee adamantane manne een eel 


i, an STAN, ‘T1era 


SCHEDULE L—(contiaued}. 
Sramp-pDuTY ON INSTRUMENTS-—(continued), 





Descriprion or INSTRUMENT. Praorrr STAMP-DUTY. 








42. LETTER OF  LI- 
CENSE, that is to say, 
any agreement  be- 
tween a debtor and hia 
ereditors that the 
lattor shall, for a spe- 
cified time, suspend 
thoir claima, and allow 
the debtor to carry on 
business at his own 
discretion ... eee oer ee o.. | Len rupees, 


48. MEMORIANDUM 
OF ASSOCIATION 
OF ACOMPANY ... ses eas ... | Fifteen rupees. 


(a.) When at the time of | The sane duty asa Convey- 
execution possession} ance (No. 21) for a consi- 
of the property or| deration equal to the 
any part of the pro-| amount secured by suck 


44. MORTGAGE-D EED ]. perty comprised in| deed. 
not provided for by such deed is given 
No. 14, No. 15, No. by the mortgagor or 
29, or No. 55 of this agreed to be given.. 


adhedule aee ees 


Ree Exemptions, Schedule 

Il. (No. 12 and No. 14 (d)). | (6.) When at the time of | The same duty as a Bon¢ 
execution possession| (No. 13) for the amoun 
isnotgivenoragreed{ secured by such deed. 
a given as afore- 
Bui eee one 


45. NOTARIALAOCT, 
that is to say, any 
instrument, endorse- 
ment, note, attesta- 
tion,  cortificate, or 
entry made or signed 
by s Notary Public in 
tho execution of the 
duties of hie office, or 

by any other person 

lawfully acting as a 

Notary Public Geo soe eve oo. | One rupee. 


46. NOTE OR MEMO- 
RANDUM, sent by a 
Broker or Agent te 
hie principal, intimat- 
ing the pweehase or 


ay 
Ace E STAMP. 638 


SCHEDULE I.—(continued). 
Sramp-purr on InerRuMENTs—(continued). 
(See section 6.) 





Descriprion or INsTRUMENT. Prorer Stramp-pury, 








gale on accountof such 
principal of any goods, 
stock, or marketable 
security exceeding in 
value twenty rupees... rer ar ... | One anna, 


47. NOTE OF PROTEST 
BY THE MASTER 
OF A SHIP Sey sits oon 


PARTITION os See Justrument, No. 37. 
PARTNERSHIP... Sce Jnstrument, Nos. 32 


and 33. 
48. PETITION FOR 
LEAVE TO FILE 
A SPECIFICATION 
OF AN = INVEN- 
TION, or for the ex- 
tension, of the term of 
the exclusive privilege 
of making or using 
or selling such inven- 


tion in India ees aes es ... | One hundred rupees. 


... | Hight annas. 








Senasmnisinaashed area ae enero nrnancerer wanenasranegges 


If drawn in 
i I a duplicate, for 
bly: each part. 





(a.) In the case of BSea- 
insuranvce— Re. A. P. Rs. A. P. 
When the amount 
insured does not Rea. ; 
exceed cee = 4, 000 0-4 0 020 
Aud for every fur- 
ther sum of Rs. 
1,000 or part 
49. POLICY OF INSUR- thereof in excess 
ANCE. ie abe of fee «. 1,000 0 4 0 02 0 
See Exemption, Schedule (d.) In the case of 
Il. (No. 14 (a)). any other ineur- 
uuce— 
When the amount 
: insured does not 
exceed «« 1,000 06 90 @ 3 0 
And for every far- 
ther sum of Rs. 
1,000 or part 
thereof in excess 
of ase «ss 1,000 0 6 O 0 8 0 


QE NL LS I INNES TE TETRA NE LIE DEERE IIE DOS RE EARLIER EEE LIGETI OE CE ENCLOSE SE TELL DE BANE CEN NSF OO ELD NIST 


a 
“7% 
, , 


STAMP, 


SCHEDULE I.—(continued). 


{187¢.. 


Stamp-puty on INSTRUMENTS—(continued). 


(See section 6.) 





DESCRIPTION OF INSTRUMENT, 


Proper STAMP-DUTY. 





60. POWER-OF-ATT OR- 
NEY, a bein : 
roxy chargeable 

ede No. a1. 


(a.) When executed for the 
sole purpose of pro- 
curing the presenta- 
tion of one or more 
documents for regis- 
tration in relation to 
@ single transaction.. 


(3.) When authorizing one 


persOn or more to 
act in a single trans- 
action other than 
that mentioned 
in (a) eee eee 


(c.) When authorizing not 


more than five per- 
sons to act jointly 
and severally in more 
than ono transaction 
or generally ese 


(d.) When authorizing 


more than five but 
not more than ten 
persons toact jointly 
and severally in more 
than one transaction 
or gencrally ose 


(e.) In any other case... 


Explanation.—For the purposes of this number more 
persons than ons, when belonging to the same firm, 
shall be deemed to be one person. 


PROMISSORY NOTE ... is ideas of Exchange, No. 


PROTEST, that is to say, 
i 8 a No 
Publi or other person 
lawfally acting as euch, 

attestin fs the onour 

of « bill of exchange or 
promissory note een 


See Notarial Act, No. 45. 


Eight annas. 


One rupee. 


Five rupees, 


Ten rupees, 


One rupee for each person 
authorized. - 
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SraMp-DuTY ON INSTRUMENTS—/(oontinued). 
(See section 6.) 





—_ ee a nN EL Ae oN CY AI Re em ee ety epic a Whe 


DesorniPrion oF INSTRUMENT. Proper STamp-pvury. 








PROTEST BY THE 
MASTER OFA 
SHIP, that is to say, 
any declaration of the 
particulars of her voy- 
age drawn up by him 
with a view to the ad- 
justment of losses or 
the calculation of 
averages, and every 
declaration in writing 
made by him against 
charterers or the con- 
signees for not londing 
or unloading the ship, 
when such declaration 
is attested or certified 
by a Notary Public or 
other person lawfully 
acting as such oo. See Notarial Act, No. 45. 


51, PROXY empowering } 
any person to vote at 
any one meeting of— 


(a) Members of a Com- 

pany whose stock or 

de is or are divi- 

ded into shares and 
transferable : ae dea oo» | One anna, 


(3.) Municipal Commis- 
sioners : 


(c.) Proprietors, Members, 
or Contributors to 
the funds of any 


Institution Pee 
52.RECEIPT FOR 
ANY MONEY OR 


OTHER PRO PER- 
TY THE AMOUNT 
ORVALOUE OF 
WHICH EXCEEDS 
TWENTY RUPEES a ser ooo } One anna. 


Bee fate 18h Schedule 
If. (No. 15). 





SCHEDULE L—{contisiised). 
Stawe-pury on inerrumestTs—(eontinued). 
(See section &.) 










See 


DesonieFIOn OF INSTRUMENT. | Prorzz SFaMP-DUTY. 





(a.) If the consi- | 
deration for 


which the pro- 
perty was 
mortgaged 
does not ex- Ra. 

68. RE-CONVEYANCE cecd ... 1,000 | Thesameduty as a Convey- 
OF MORTGAGED ance (No. 21) for the 
PROPERTY es amount of such considera- 

tion as set forth in the 
ré-COnVeyance, 

(b.) In any other case... | Ten rupees. 

(a.) If the amount 

54. RELEASE, that is to or value of the 
ah any instrument clan does not 
whereby a person re- exceed »-. 1,000 | The same duty asa Bond 
nouncos acluim upon (No. 13) for such amount 
another person or or value as set forth in the 
aguinst any specified release. 


propert oan eee 
en (o.) In any other case... | Five rupees, 


56. RESPONDENTIA- 
BOND, that is to say, 
any instrument secur- 
ing a loan on the eargo 
laden or to be laden on 
board a ship and mak- ' 
ing repayment ocontin- 
nt on the arrival of 
the cargo at the port 
of destination oe seg ss ...| The same duty as a Bond 
(No. 18). 


56. REVOCATION OF 
ANY TRUST of or 
naar aah i any ab 
erty any instru- 
aul Sher’ tan a 
Will eee een 9en Bes eee eae0 Ter rupecs. 


67. SETTLEMENT —s see ove se .. | The same dufy a¢ « Bond 
No. 13) fora sum equal to 

the amountor valueof the 

setiled aif 


Forth in such settlement. 


EAE TN I TN LTTE TAI TESTES SR LEE LTE TIL EE IITA TS TLIO STB DE LEER D SES AEN SOIT SOE A DE NII ATTICA ac SS SINCERE RS oy 


wey STREP. att. 
SOHEDULE L—(oontinued). 


Sramp-pury on IearnumenTs—(continaed). 
(See section 6.) 





Descautprion or InsTRUMENT. Prorrs STamp-pvury. 





3. SHIPPING-ORDER 
for or relating to the 
conveyance of goods 
on board of any vessel. nee oss ». | One anna. 


SPECIFICATION... See Petition, No. 48. 


(a.) When the duty with 

which the Icase is 

"9. SURRENDER OF chargeable does not 
LEASE sie. sts exceed fiverupees,.. | The duty with which such 


lease is chargeuble. . 
Jee Exemption, Schedule 


IL, (No. 16). 
(5.) In any other case... | Five rupees. 
(a.) Of shares in a Com- 
pany or Associution. | One-quarter of the duty 
payable on a Conveyance 
(No. 21). 
(b.) Of any interest se- 
cured by a Bond, 
Lease, Mortgage- 
deed, or Policy of 
Insurance— 
1, If the duty on such 
Bond, Lease, Mort- 
gage-deed, or Policy 
‘0. TRANSFER ees docs not exceed five 
TUPCCE see »- | Che duty with which such 
3eo Exemptions, Schedule Bond, Lease, Mortgage- 
Il. (No. 17). deed, or Policy of Insur- 


ance is chargeable. 
2. In any other case ... | Five rupees. 


(c.) Of any property under 
the Administrator- 
General’s Act, 1874, 
section 31... eos | Tom rupees. 


(@) Of any _ trust-pro- 
perty from one 
trustee to another 
trustee without con- 
sideration ... oo | Five rupees. 


TRUST ... eee eo. See Deciaration, No. 25. 
Revocation, No. 56. 





£78 STAMP, prays, 
SCHEDULE I—(continued). 


STAMP-DUTY ON InsTRUMENTS——(continued). 
(See section 6.) ‘ 





DESCRIPTION OF INSTRUMENT. Proven Stamp-pyry. 





VALUATION ee See Appraisement, No, 7. 


61. WARRANT FOR 
GOODS, that is to 
say, any instrument 
evidencing the title of 
any person therein 
named, or his assigns, 
or the holder thereof, 
to the property in any 
goods lying in or upon 
any dock, warehouse, 
or wharf, such instru- 

ment being signed or 

certified by or on be- 

half of the person in 

whose custody such 

goods may be ove Four annas. 


——— 


Ags Ly | BTAMP:: 47%, 
‘SCHEDULE II. 
INSTRUMENTS EXEMPTED FROM STAMP-DUTY, 


1. Affidavit ardeclaration in writing when made— 

(a) as . oe of enlistment under the Indian Articles 
of War; 

(5) for the immediate purpose of being filed or used in any 
Court or before the officer of any Court; or 

(c) for the sole purpose of enabling any person to receive any 
pension or charitable allowance, 

2, Agreement or memorandum of agreement— 

(a) for or relating to the sale of goods or merchandise exclu- 
sively, not being a note or memorandum chargeable 
under No. 46 of Schedule I.; 

(b) for service in British Burma under the Chief Commissioner 
of that Province entered into between Natives of India 
emigrating to British Burma and the Superintendent of 
State Emigration or other Government officer acting as 
representative of the said Chief Commissioner ; 

(c) made by raiyats for the cultivation of the poppy for Go- 
vernment ; 

{d) made in the form of tenders to the Government of India 
for or relating to any loan; 

(e) made regarding the occupancy of land denoted’by a survey- 
pumber, and the payment of revenue therefor, under 
Bombay Act I. of 1865; 

(f) made oe the European Vagrancy Act, 1874, sec- 
tion 17. 

3. Appraisement or valuation made for the information of one 
party only, and not being in any manner obligatory be- 
tween parties either by agreement or operation of law. 


4, Appraisement of crops for the purpose of ascertaining the amount 
to be given to a landlord as rent. 


5. Assignment of copyright by entry made under Act No, XX. of 
1847, section 5. 


6. Award under Bombay Act VI. of 1873, section 81, or Bombay 
Act ITI. of 1874, section 18. 

7. Bill of lading, when the goods therein described are received at 
a place within the limits of any port as defined under the 
Indian Ports Act, 1875, and are to be delivered at another 
place within the limits of the same port, 


8. Bond when executed by— 


(a) the sureties of middlemen (lambarddrs or khattaddrs’ 
taking advances for the cultivation of the poppy for 
Government ; 

(b) headmen nominated under rules framed in accordance wit 
Bengal Act III. of 1876, section 99, for the due perfor- 
manee of their duties under that Act ; 


STAMP, {19%a. 
SCHEDULE Ii.--(continued). 


INSTRUMBNTS EXEMPTED FROM STAMP-DYTY—(ogntinued). 


(c) any person for the purpose of guaranteeing that the local 
income derived from private subscriptions to a chari- 
table dispensary or hospital or any other object of 
public utility shall not be less than a specified sum 
per mensem. 

9, Copy of any paper which a public officer is expressly required 
by law to make or furnish for record in any public office 
or for any public purpose. 


10. Copy of registration of emigrants furnished under section 27 
or section 29 of the Indian Emigration Act, 1871. 
11. Entry— 

(a) of an advocate, vakil, or attorney, on the roll of any High 
Court, when he has previously been enrolled in a High 
Court established by Royal Charter ; 

(b) on the roll of any High Court as an attorney, of an 
articled clerk bound as such before this Act comes 
into force, 

12. Instruments— 

(a) executed by persons taking advances under the Land 
Improvement Act, 1871, or by their sureties, as 
security for the repayment of such advances ; 

(b) executed by officers of Government or their sureties to 
secure the due execution of an office or the due 
accounting for money received by virtue thereof ; 

(c) of apprenticeship executed by a Magistrate under Act 
X1X. of 1850, or by which a person is apprenticed 
by or at the charge of any public charity, 

18. Leases and Counterparts— 

(a) Lease of fisheries granted under the Burmah Fisheries 
Act, 1875; 

(b) Lease executed in the case of a cultivator without the 
payment or delivery of any fine or premium when a 
definite term is expressed and such term dogs not 
exceed one year, or when the annual rent reserved 
does not exceed one hundred rupees ; 

(c) Counterpart of avy lease granted to a cultivator. 

14, Letter— 
(a) of cover or engagement to issue a policy of insurance : 
Provided that, unless such letter or engagement bear 
the stamp prescribed by this Act for such policy, 
nothing shall be claimable thereunder, nor shall it be 
available for any purpose except to campel the deli- 
very of the policy therein mentioned ; 
(3) of hypothecation accompanying a bill of exchange. 
15. Receipt— es 

{a) endorsed on or contained io any instrument duly stamped, 
er exempted under this schedule, No, 18, acknow- 
ledging the receipt of the consideration-money therein 
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SCHEDULE Il —(continued). 
INSTRUMENTS EXEMPTED FROM STAMP-DUTY—(continued), 


expressed, or the receipt of any principal-money, in- 
terest, or annuity or other periodical payment thereby 
secured ; 

(6) for any payment of money without consideration ; 

(c) for any payment of rent by a cultivator on account of 
land assessed to Government revenue, or (in the Pre- 
sees of Fort St. George and Bombay) of indm 
ands ; 

(d) for pay by non-commissioned officers or soldiers of Her 
Majesty’s Army, or Her Majesty's Indian Army, when 
serving in such capacity ; 

(e) for pensions or allowances by persons receiving such pen- 
sions or allowances in respect of their service as such 
non-commissioned officers or soldiers, and not serving 
the Government in any other capacity ; 

(f) given by holders of family-certificates in cases where 
the person from whose pay or allowances the sum 
comprised in the receipt bas been assigned is a non- 
commissioned officer or soldier of either of the said 
Armies, and serving in such capacity ; 

(g) given by a headman or lawbarddr for land-revenue or 
taxes collected by him; 

(hk) given for mouey or securities for money deposited in 
the hands of any banker, to be accounted for: 

Provided tle same be not expressed to. be received of, or 
by the hands of, auy other than the person to whom 
the same is to be accounted for: 

Provided also, that this exemption shall not extend to a 
receipt or acknowledgment for any sum paid or de- 
posited for or upon a letter of allotment of a share, or 
In respect of a call upon any scrip or share of or in 
any Company or Association, or proposed or intended 
Company or Association. 

16. Surrender of lease when such lease is exempted from duty, 


17. Transfers by endorsement— 
(a) of a bill of exchange, cheque, or promissory note ; 
(b) of a bill of lading ; 
(c) of a policy of insurance ; 
(d) of mortgages of rates and taxes authorized by any Act 
for the time being in force iv British India ; 
(e) of securities of the Government of India; 
(f) of a warrant for goods (No. 61 of Schedule I). 


{General Exemption. 


18. Any instrument executed by, or on behalf of, or in favour of, 
Government in cases where, but for this exemption, the 
Government would be liable to pay the duty chargeable 
in respect of such instiument, aus 


482. STAMP, 


SCHEDULE IIL 
Acts RepeaLen. 


ee a 


Number and year. Subject or short title. Extent of repeal. 


enn 0 








XX. of 1847 _.... | Copyright -. {In section five, the words 
“ without being subject to any 
stamp or duty.” 


X. of 1866 _... | The Indian Companies Act. | In section eleven, the words, 
“shall bear the suine stamp 
as if it were a deed, and.” 


In section sixteen, the words 
“they shall bear the same, 
stump as if they were con- 
tained in a deed.’ 


XVIII. of 1869 _—... | The General Stamp Act ... | The whole. 


VIT. of 1871... 


The Indian Emigration Act.| In sections twenty-seven and 
twenty-nine, the words, “ which 
@linll not require a stamp.” 


XIX. of 1878 =... | The North-Western Pro-{|In section one hundred and 
vinces Land-Revenue Act,} eighty-three, the words 


1873. ‘stamped or.” 


Il. of 1874 —... | The Adininistrator-G e n e- | In section thirty-one, the words, 
ral’s Act. “bearing a stamp of ten ru- 
pees and.” 


IX. of 1874 .,..; The European Vagrancy | In section seventeen, the words, 
Act. My ay be on unstamped paper 
and,” 


XV. of 1876 ~—s.... | Bombay Manicipal Deben- | In section two, the words, “and 
tures, no such indorsement shall be 
chargeable with any stamp- 

doty.” 
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THE LEGAL PRACTITIONERS’ ACT. 
) NO. XVIII. OF 1879. 


Receivep rue G.-G’s ASSent ON THE 29TH OcTORER 1879. 


An Act to consolidate and amend the law relating to 
Legal Practitioners. 


WHKREAS it is expedient to consolidate and amend the law relating 

to legal practitioners in the Lower Provinces of 

Preamble. Bengal, the North-Western Provinces, the 

Panjéb, Oudh, the Central Provinces, and Assam, and to empower each 

of the Local Governments of the rest of British India to extend to the 

territories administered by it such portious of this Act as such Goveru- 
meut may think fit; It is hereby enacted as follows :— 


_ CHAPTER I. 
PRELIMINARY. 
1. This Act may be called “The Legal Practitioners’ Act, 1879,” 
Short title. and shall come iuto force on the first day of 
Commencement. January, 1880, 


This section and section 2 extend to the 
qocal- extent. whole of British India. 

The rest of this Act extends, in the first instance, only to the ter- 
ritories respectively administered by the Lieutenant-Governors of the 
Lower Provinces of Bengal, the North-Western Provinces, and the Pan- 
jab, and the Chief Commissioners of Oudh, the Central Provinces, and 
Assan. But any other Local Government may, from time to time, by 
notification in the official Gazette, extend all or any of the provisions of 
the rest of this Act to the whole or any part of the territories under 
its administration, 


2. Oa and from the first day of January, 1880, the enactments 
mentioned in the firat schedule hereto annexed 
shall be repealed to the extent specified therein. 
All rules and appointments made, penalties prescribed, fees fixed, 
persons admitted, names enrolled, certificates 
issued, sanctions given, and orders passed under 
any enactment hereby repealed, shall be deemed to be respectively made, 
i fixed, admitted, enrolled, issued, given, and passed under 

is Act. 
All references made to any enactment hereby repealed, in any Act 
References to repealed of Regulation passed, or notification published, 
eubotmente. shall be read as if made to the correspouding 

provisions of this Act. 


Repeal of enactments. 


Saving of rules, &. 


Ss LEGAL PRACTITIONERS. [1879. 


3. In this Act, unless there be something repugnant in the snbject 

; : or coutext,— — . 
ae Faage” meals the presiding judicial officer in every Civil and Cri- 
“ Judge” s minal Court, by whatever title he is designated : 
“Subordinate Court” means all Courts subordinate to the High 
Court, including Courts of Small Causes estab- 

“Subordinate Court”: lished under Act No, IX. of 1850 or Act No. 

XI. of 1865: - 

“ Revenue-office” includes all Courts (other than Civil Courts) 
trying suits under any Act for the time being 
in force relating to landholders and their ten- 
ants or agents: 

“ Legal practitioner” means an advocate, vakil, or attorney of any 

High Court, a pleader, muklhtér, or revenue- 
“ Legal practitioner” : agent, 


“« Revenue-office” : 


CHAPTER II. 
Or ADVOCATES, VAKILS, AND ATTORNEYS, 


4, Every person vow or hereafter entered as an advocate or vakil 
on the roll of any High Court under the Let- 
ters Patent constituting such Court, or as an 
advocate on the roll of the Chief Court of the Panjab, shall be entitled 
to practise in all the Courts subordinate to the Court on the roll of 
which he is eutered, and in all revenue-ofttices situate within the local 
limits of the appellate jurisdiction of such Court, subject nevertheless 
to the rules in force relating to the language in which the Court or 
office is to be addressed by pleaders or revenue-agents ; and any person 
so entered who ordinarily practises in the Court on the roll of which he 
is entered or seme Court stibo:dinate thereto shall, notwithstanding 
anything herein coutained, be eutitled, as such, to practise in any Court 
in British India other than a High Court on whose roll he is not en- 
tered, or with the permission of the Court, in any High Court on whose 
roll he is not entered, and in any revenue-office: 
Provided that no such vakil shall be entitled to practise under this 
section before a Judge of the High Court, Division Cuurt, or High 
Court exercising original jurisdiction in a presidency-town. 
Every person now or hereafter entered as an attorney on the 
Atisenaye Of High Conv roll of anv High Court shall be entitled to 


practise in all the Courts subordinate to such 
High Court and in all revenue-officers situate within the local limits of 


the appellate jurisdiction of such High Court, and every person so en- 
tered who ordinarily practises in the Court on the roll of which he is so 
entered or some Court subordinate thereto shall, notwithstanding any- 
thing herein contained, be entitled, as such, to practise in any Court in 
British India other than a High Court established by Royal ter on 
the roll of which he is not entered and in any revenue-ofiice, 

The High Gourt of the province in which an attorney practise. 
under this section may, from time to time, make rules declaring what 


shall be deemed to be the functions, powers, and duties of an attorney 
80 practising. 


Advocates and vakils. 
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CHAPTER IIL 
Or PLEADERS AND MUKRTARS. 


Diwas toqekowalen auto 6. The High Court may, from time to time, 
qualification, &c., of plead- make rules consistent with this Act as to the 
ers and mukhtérs, following matters (uamely) :— 

(a) the qualifications, admission, and certificates of proper persons 
to be pleaders of the subordinate Courts, and of the revenue-offices 
situate within the local limits of its appellate jurisdiction, and, in the 
case of a High Court not established by Royal Charter, of such Court ; 

(b) the qualifications, adinission, and certificates of proper persous 
to be mukiitaérs of the subordinate Courts, and, in the case of a High 
Court not established by Royal Charter, of such Court ; 

(c) the fees to be paid for the examination aud admission of such 
persons ; and 

(d) the suspension and dismissal of such pleaders and mukhtérs, 

All such rules shall be published in the local official Gazette, and 
shall thereupon have the force of law: Provid- 
ed that, in the case of rules made by a High 
Court not established by Royal Charter, such rules bave been previously 
approved by the Local Government, 


7. Ou the admission, under section 6, of any person as a pleader 
Certifcates to pleaders or mukhtér, the High Court shall cause a cer- 
and mukhtars. tificate, signed by such officer as the Court, from 
time to time, appoints in this behalf, to be issued to euch person, author- 
izing him to practise up to the end of the current year in the Courts, 
and, in the case of a pleader, also the revenue-oftices, specified therein. 

At the expiration of such period, the holder of the certificate, if he 
desires to continue to practise, shall, subject to any rulea consistent with 
this Act which may, from time to time, be made by the High Court in 
this belialf, be entitled to have his certificate renewed by the Judge of 
the District Court within the local limits of whose jurisdiction he then 
ordinarily practises, or by such officer as the High Court, from time to 
time, appoints in this behalf. 

On every such renewal, the certificate then in possession of such 
ely or mukhtér shall be cancelled and retained by such Judge or 
officer, 

Every certificate so renewed shall be signed by such Judge or officer, 
and shall continue in force up to the end of the current year. 

Every Judge or officer so renewing a certificate shall notify such 
renewal to the High Court, 


8. Every pleader holding a certificate issued under section 7 may 
Pleaders on enrolment ®Pply to be enrolled in any Court or revenue- 
may practice in Courts and office mentioned therein, and situate within 
revenue-offices. the local limits of the appellate jurisdiction 
of the High Court by which he has been admitted; and, subject 
to such rules consistent with this Act as the High Court or the 
Ohief Controlling Revenue-Authority may, from time to time, make im 
this behalf, the presiding Judge or officer shall enrol him accordingly ; 
and thereupon he may appear, plead, and act in such Court or o 
and in auy Court or reveuue-office subordinate thereto, 


Publication of rules, 
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9. Every mukhtar holding a certificate issued under section 7 may 
Mukhtére, ov enrolment, apply to be enrolled in any Civil or Crimina, 
may practise in Courts. Court mentioned therein, and situate within the 
sane limits ; aud, sulject to such rulesas the High Court may from titac 
to time make in this behalf, the presiding Judge shall enrol him accord- 
ingly; and thereupon he may practise as a mukhtér in any such Civi 
Court and any Court subordinate thereto, and may (subject to the provi- 
sions of the Code of Criminal Procedure) appear, plead, and act in an, 
such Criminal Court and any Court subordinate thereto. 


10. Except as provided by this Act or any other enactment for the 

No person to practise as time being in force, no person shall practise 

pleader or mukhtar unless 88 & pleader or mukhtér in any Court no 

qualified. established by Royal Charter unless he hold. 

a certificate issued under section 7 and has been enrolled in such Cour’ 
or iv some Court to which it is subordinate: 


Provided that persons who have been admitted as revenue-agents 
Rovenue agents may ap- before the first day of January, 1880, and holc 
penr, plead,and actin Mun- certificates, as such, under this Act in the terri- 
sife’ Oourts inamts ander tories administered by the Lientenant-Governo 
Bengal Ree NEMS OE ASS uf Bengal, mav be enrolled in manner providec 
by section 9 in any Munaifs’ Cont in the said territories, and, on being 
fo enrolled, may appear, ple.d, and act in such Court in suits under 
Bengal Act No VIII. of 1869 (to amend the procedure in suits be- 
tween Lundlord and Tenant), or under any other Act for the time 
being in force regulating the procedure in suits between landholders 
aud their tenants and agents, 


11, Notwithstanding anything contained in the Code of Civil Pro- 
Powor to declare fauc- cedure, the High Court may, from time to time, 
tions of mukhtéru. make rules declaring what shall be deemed tc 
be the functions, powers, and duties of mukhtérs practising in the 
subordinate Courts, and, in the case of a High Court not established by 
Royal Charter, in such Court, 


12. Tie High Court may suspend or dismiss any pleader or mukh- 
Susponsion and diemiae. tar holding a certificate issued under section 7 
sal of pleaders and mukh- who is couvicted of any criminal otfence imply- 
tae oe of criminal ing a defect of character which unfits him to 
be a pleader or mukhtér, as the case may be. 
Suspeusion and dismissal 
of pleaders aud mukhtars 13. The High Court may also, after such 
saad coe anprofessional enquiry as it thiuke fit, suspend or dismiss 


_ any pleader holding a certificate as aforesaid who takes instruc- 
tions in auy case except from the party on whose behalf he is retained, 
or @ private servant of such party, or sume person who is the recognizee 
agent of such party within the meaning of the Code of Civil Proce- 

ure, or : 

any pleader or mukht&r holding a certificate as aforesaid who is 
guilty of fraudulent or grossly improper conduct, in the discharge of his 

professional duty, or for any other reasonable cause. 3 
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44. If any such pleader or mukhtér practising in any subordinate 
Procedure when charge Oourtor in any reveune-office is chaiged in 
of unprofessional conduct such CVourt or office with taking instructions 
6 bronghs in subordinate except as afuressid, or with any such miscon- 
pee Ce ore duct aa aforesaid, the presiding officer shall 
send hima cupy of the charge, and also a notice that, on a day to be 
therein appointed, such charge will be taken into consideration. 

Sach copy aud notice shall be served upon the pleader or mukhtde 
at least fifteen days befure the day so appointed. 

Qn such day or on any day subsequent «day to which the enquiry may 
be adjourned, the presiding officer shall receive and record all evidence 
properly produced in support of the charge, or by the pleader or mukh- 
tar, and shall proceed to adjudicate on the charge. 

If such officer finds the charge established, and considers that the 
pleader or mukhtdr should be suspended or dismissed in consequence, 
he shall record his finding and the grounds thereof, and shall report the 
same to the High Court; and the High Court may acquit, suspend, or 
dismiss the pleader or mukltér, 

Any District Judge, or with his sanction any Judge subordinate to 

Suspension pending in. him, any District Magistrate, or with his sanc- 
vestigation. tion any Magistrate subordinate to him, and 
any Revenue Authority not inferior to a Collector, or with the Cullect- 
or’s sanction any Revenue Officer subordinate to him, may, pending 
the investigation and the odes of the High Court, suspend from 
prictice any pleader or mukhtér charged before bim or it under this 
ReEChION,. 

Every report made to the High Court under this section shall 

(4) when made by any Civil Judge subordinate to the District 
Judve, be made through such Judge ; 

(6) when made by a Magistrate subordinate to the Magistrate of 
the District, be made through the Magistrate of the District and the 
Se-sions Judge; 

(c) when made by the Magistrate of the District, be made through 
the Sessions Judge ; 

(d) when made by any Revenue Officer subordinate to the Chicf 
Controlling Revenue Authority, be nade through such Revenue Author- 
ities as the Chief Controlling Revenue Authority may, from time to 
tine, direct. 

Every such report shall be accompanied by the opinion of each 
Judge, Magistrate or Revenue Authority through whom or which it is 
made, 


15. The High Court, in any case in which a pleader or mukhtdér 
Power to call for recora [48 been acquitted under section 14 otherwise 
in case of acquittal under than by an order of the High Court, may call 
pection 14. for the record, and pass such order thereon as 
it thinks fit. 
16. Notwithstanding anything contained in any Letters Patent or 
Power to make ralesfor in the Code of Civil Procedure, section 37 
mukhtdrs on eppellate side clause (a), any High Cont established by Ruoy- 
“of High Conrt. al Charter may, from time to time, make rule. 
Consiate::t with thig Act 9 to the folluwioo matters (uamely) — 
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(u) the qualifications and admission of proper persons to be mukh- 
térs practising on the appellate side of such Court ; a 

(b) the fees to be paid for the examination and admission of such 

@rsOus ; . 

J (c) ‘the security which they may be required to give for their 
honesty and good conduct ; : 

(d) the suspension and dismissal of such mukhtars; and 

(e) declaring what shall be deemed to be their functions, powers, 
and duties ; 

and may prescribe and émpose fines for the infringement of such 
rules not exceeding in any case five hundred rupees; and such fines, 
when insposed, may be recovered as if they bad been imposed in the 
exercise of the High Court’s ordinary original criminal jurisdiction. 


CHAPTER IV. 
Or REVENUVE-AGENTS, 
Dawer bo: wieke: waleeces 17, The Chief Controlling Revenue 
to qualifications, &c., of Authority may, from time to time, make rules 
revenue-agenta. consistent with this Act as to the following 


matters (namely) :— 

(a) the qualifications, admission, and certificates of proper persons 
to be revenue-ageuts ; 

(6) the fees to be paid for the examination and admission of such 
persons ; 

(c) the suspension and dismissal of such revenue-agents ; and 

(d) declaring what shall be deemed to be their functions, powers, 
aud duties. 

All such rules shall be published in the 
local official Gazette, and shall thereupon have 
the force of law, 


18. On the admission of any person as a revenne-agent under sec- 
Certificates to revenue. tion 17, the Chief Controlling Revenue Autho- 
agente. rity shall cause a certificate, signed by such 
officer as such Authority from time to time appoints in this behalf, to 
be issued to such person, authorizing him to practise up to the end of 
*the current year iu such revenue-offices as be specified therein. 

At the expiration of such period, the holder of the certificate, if he 
desires to continue to practise, shall be entitled to have his certificate 
renewed by the Secretary of the Chief Controlling Revenue Authority, 
or by any other officer authorized by such Authority in that behalf. 

On every such revewal, the certificate then in the possession of such 
revenue-agent shall be cancélled and retained by such Secretary or other 
0 


Publication of rules. 


r. 

Every certificate so renewed shall be sigued by such Secretary or 

other officer, and shall continue in force to the end of the current year. 
Every officer so renewing a certificate shall notify the renewal te 

the Chief Controlling Revenue Authority. 
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19. Every revenue-agent holding a certificate issued under section 
Enrolment of revenne. 18 may apply to be enrolled in any revenue- 
agent. _ Office mentioned therein, and situate within the 
limits of the territory under the Chief Controlling Revenue Authority ; 
and, subject to such rules as the Chief Controlling Revenue Authority 
may, from time to time, ‘make in this behalf, the officer presiding in 
such office shall enrol him accordingly, and thereupon he may practise 
. a revenue-agent in such office aca in any revenue-office subordinate 
thereto. 

20. Except as provided by this Act ér any other enactment for the 

No person tonctasagent time being in force, no person, other than a 
in revenue-offices unless pleader duly qualified under the provisions 
qualified. ereinbefore contained, shall practise as a reve- 
uue-agent in any revenue-office, unless he holds a certificate issued 
under section 18, and has been enrolled in such office or some other office 
to which it is subordinate : 

Provided that any person duly authorized in this behalf may, with 
the sanction of the Chief Controlling Revenue Authority, or of an 
officer empowered by the Local Government in this behalf, transact all 
or any business in which his principal may be concerned in any 
revenue-oliice. 

The sanction mentioned in this section may be general or special, 
and may at any time be revoked or suspended by the authority or 
officer grauting the same, : 

21. The Chief Controlling Revenue Authority may suspend or dis- 

Dismissal of revenue. Miss any revenue-agent holding a certificate 
e-ent convicted of criminal issned under this Act who is convicted of any 
offence. criwinal offence implying a defect of character 
which unfits him to be a revenue-agent, 

22. The Chief Controlling Revenue Authority may also, after 

Dismiseal of revenue. Making such enquiry as it thinks fit, suspend 
agent guilty of unprofes- or dismiss any revenue-agent holding a certifi- 
sioual conduct. cate issued under this Act who is guilty of 
fraudulent or grossly improper conduct in the discharge of his profes- 
sional duty, or for any other reasonable cause. 


23. If any revenne-agent holding a certificate issued under this 
Procedure when revenue. Act is charged with any such conduct in any 
agent is so charged in office subordinate to the Chief Controlling Re- | 
subordinate offive. venue Authority, or in the Qourt of auy Munsif, 
the officer at the head of such office, or such Munsif, as the case may be, 
shall send him a copy of the charge, and also a notice that, on a day to 
be therein appointed, such charge will be taken into consideration. | 
Such copy and notice shall be served upon the person charged at 
Jeast fifteen days before the day so appointed. On such day or on an 
other day to which the enquiry may be astjourned, the officer or Munsif 
shall receive all evidence properly produced in support of the charge 
or by the person charged, and shall proceed to adjudicate on the charge. 
If the officer or Munsif finds the charge established, and considers 
that the person charged should be suspended or dismissed in couse- 
queure, he shall record bis finding and the grounds thereof, and report 
) M. G2 
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the same to the Chief Controlling Revevue Authority; and. sach 
Authority shall proceed to acquit, suapend, or dismiss him, — 

Any revevue-officer not inferior to a Collector, and, with the Col- 
lectur’s sauctiou, any revenue-offices subordinate to him, or any Muausif 
in hia district, may, pending the investigation and the orders of the 
Chief Controlling Revenue Authority, suspend frum practice any 
reveaue-agent charged before him under this section, 

Where any officer acting under this section is subordinate to the 
Commissioner of a Division, he shall transmit the report through such 
©ommissioner, who shall forfvard with the same an expression of his 
own opinion on the case. —— ; 

24. The Chief Controlling Revenue Authority, in any case in which 

Power to Chief Control. ® revenue-agent has been acquitted under seo- 
Jing Revenne Authority to tion 23 otherwise than by an order of the Chief 
eal} for record. Controlling Revenue Authority, may call for 
the record, and pass such order thereon as seems fit. 





CHAPTER V. 
Or CERTIFICATES, 


25, Every certificate, whether original or renewed, issued under this 
Act, shall be written upon stamped paper of 
the value prescribed therefor in the second 
schedule hereto annexed: 

Provided that a certificate issucd on or after the first day of July 
in any year may be written ov stamped paper of half the value so 
preacrihed, 


26, When any pleader, muklitér, or revenue-agent, is suspended or 
Dismissed practitioners dismissed under this Act, he shall forthwith 
to suxrengler certifivater. deliver up his certificate to the Court or officer 
at the head of the office before or in which he was practising at the 
time he was so suspended or dismissed, or to any Court or officer ta 
which the High Court or Chiet Controlling Revenue Authority (as the 
case may be) orders him to deliver the same, 


ee for certificates. 





CHAPTER VI. 
Or THE REMUNERATION OF PLEADRRS, MUKHTARS, AND 
REVENVE- AGENTS, 


27. The High Court shall, from time to time, fix and regulate the 
High Court and Chief fees payable by any party in respect of thr 
Qontrolling Revenue Antho. fees of his adversarv’s advocate, pleader, vakil. 
to fx fees on civil and) =mukhtdr, or attorney upon all proceedings (a, 
yovenue-proceedings. on the appellate side of such Court, ():in the 
case of a High Court not established by Royal Charter on ite origins. 
side, and ¢¢) im subordinate Courts. 

The Chief Controlling Revenue Authority shall, from time to time 
fix and regulate the fees payable upon all proceedings in the revenne- 
offices by any party in respect of the fees of his adversary’s. advocate 
pleader, vakil, attorney, mukhtér, or revenue-ageut, 
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Tables of the fees so fixed akall be published in the total dBicial 
tte. = 

Exteption as to agents Nothing in this section applies to the 
inentioned iu section 20. agents meiitioned in the proviso to section 

28. No agreement entered into by auy pleader, mukhtdr, or reve- 

nue-agent with any person retaining or employ- 
ing him respecting the amount and manner of 
payment for the whole or any part of any past dr future servicés, fees, 
charges, or disbursenients in respect of business done or to be dove b 
euch pleader, mukhtér, or reventie-agent, shall be valid, ubless it is made 
in writing, signed by such person, and is, within fifteen days from the 
day on which it is executed, filed in the District Court, or in some 
Court in which some portion of the business in respect of which it has 
been executed has been or is to be done. 


29. Where a suit is brought to enforce any such agreement, if the 
Power to modify or cdn- agreement is nut proved to the fair and rgason- 
oe] agreements. able, the Court muy reduce the amount pay- 
able thereunder or order it to be cancelled, aud the costs, feék, charges, 
and disbursements in respect of the business doue to be aseertained is 
the same manner as if no such agreement had been made. 


30. Such an agreement shall exclude any further claim of the 
Agreements to exclude pleader, mukhtdr, or revenue-ageut beyond the 
further claims. terms of the agreement with respect to any 
services, fees, charges, or disbursements in relation to the conduct and 
completion of the business in respect of which the agreemeut is made 
except such services, fees, charges, or disbursements, if apy, as are 
expressly excepted by the agreement. 


31. A provision in any such agreement that the pleader, mukhtér. 
Reservation of respon- OF revenue-agent, shall not be liable for tegli- 
aibility for negligence. geuce, or that he shall be relieved from any; 
¥ ibelity to which he would otherwise be subject as such pleader 
Inukbtér, or revenue-ayent, shall be wholly void. 


Agreements with clients. 








CHAPTER VIL 
PuNALTILES, 


32. Any person who practices in any Court or revenue-office in 
On persons illegally prac. COUtravention of the provisions of sectiun 1C 
{ising as plesders, m tara, or section 20 shall be liable, by order of such 
reveune-agects. Court or thé officer at the head of such office, 
td 4 fitie Pe exceediig ten tinies the amount of the stainp required by 
this Act for a certificdte authorizing hini so to prdctise in such Court 
or office, and, in défault of payment, to imprisonment iu the civil jail, 
fet a term which may exténd to six months. 
He shall atso be iucapable of maintaining any suit for, or enforeing 
tiny lieh with respect to; avy fee or reward for, or with respect to, wny- 
dente or any disbursement made by him as pleader, mukhtét, &¢ 
fevonud-ageat whilst he bas been contrareniug the provisions of éithe? 
of such sections, —. 


, 
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| Any pleader, mukht4r, or revenue-agent failing to deliver up 

On oe ts ais. his certificate as required by section 26, shail 

mianed Blsaaen, &o., failing be liable, by order of the Court, Authority, or 

to deliver certificate. officer to which or to whom, or according to 

whose orders, the delivery should be made, to a fine not exceeding two 

hundred rupees, aud, in default of payment, to imprisonment in the 
civil jail for a term which may extend to three months, 


$4, Any pleader, mukhtdr, or revenue-agent, who, under the pro- 
On suspended or dis. Visions of this Act, has been suspended or dis- 
missed practitioner prace missed, and who, during such suspension or 
tising during suspension or gfter such dismissal, practises as a pleader, 
eae mukhtér, or revenue-agent in any Court or 
revenue-office, shall be liable, by order of such Court or the officer at 
the head of such office, to a fine uot exceeding five hundred rupees, 
and, in default of payment, to imprisonment in the civil jail for a term 
which may extend to six months. 
85. Every order under section 32, 33, or 34, shall be subject to 
- revision by the High Court where the order 
peveaion St Sues: has been passed by a subordinate Court, and 
by the Chief Controlling Revenue Authority where the order has been 
passed by an officer subordinate to such Authority, 


Penalty for receiving or 36. Whoever commits any of the follow- 
giving commission, ing offences :— 
_ (a) solicits or receives from any legal practitioner any gratification 
in consideration of procuring or having procured his employment in 
any legal business; 

(6) retains any gratification out of remuneration paid or delivered, 
or agreed to be paid or delivered, to any legal practitioner for such 
employment; ; 

(c) being a legal practitioner, tenders, gives, or consents to the 
retention of any gratification for procuring or baving procured the 
employment in any legal business of himself or any other legal practi- 
tioner, one 
shall be punished with simple imprisonment for a term which may 
extend to six months, or with fine which may extend to five hundred 
rupees, or with both. 


CHAPTER VIII. 
MISCELLANEOUS, 


87. To facilitate the ascertainment of the qualifications mentioned 
Local Government to in sections 6 and 17 respectively, the Local 
: appoint examiners, Government shall, from time to time, appoint 
persons to be examiners fur the purposes aforesaid, and may, from time 
to time, make regulations for conducting such examinations. 


38, Except as provided by sections 4, 5, 16, 27, 82, and 36, nothin, 
Exemption of High Courts ‘2 this Act applies to advocates, vakils, an 
practitioners from certain attorneys admitted and enrolled by any High 
perta of Ant. oo Court under the Letters Patent by which such 
Court is constituted, or to mukhtdra practising in such Court, or to 
advocates enrolled by the Chief Court of the Panjab. - 
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$9. When any person who holds a certificate as a mukhtér under 
Suspension or dismissal Sectiou 7, and a certificate as a revenue-agent 
of person holding mukbtér under sectiun 18, is suspended or dismi in 
= revenne-agent's certif- one of such capacities, he shall be deemed to be 
suspended or dismissed, as the case may be, 
also in the other. 
40. Notwithstanding anything hereinbefore contained, no pleader, 
Pleadora, &o., not to he wukhtér, or revenue-agent, shall be suspended 
suspended or dismissed or diamissed under this Act unless he bas been 
without being heard. allowed an opportunity of defending himself 
before the Authority suspending or dismissing him. 


Advooates of Panjib Chicf 41. In the Panjdb Courts Act, 1877, after 
Coart. section #5 the following shall be inserted (that 
18 to Say) :-— 

“ 42. The Chief Court may, from time to time, with the previous 
sanction of the Local Government, make rule as to the qualifications 
and admission of proper persons to be advocates of such Court. 

“ Subject to such rules, the Chief Court may admit and enrol euch 
and so many advocates as it thinks fit; and such advocates shall be 
entitled to appear for the suitors of such Court, and to plead or to act, 
or to plead and act, for such suitors according as such Court may by 
its rules determine, and subject to such rules. 

“The Chief Court may dismiss any advocate eo enrolled, or suspend 
him from practice. 

“ Provided that no such advocate shall be dismissed or suspended 
under this section unless he has been allowed an opportunity of defend- 
ing himself befure the Chief Court,” 


FIRST SCHEDULE. 
ENACTMENTS REPEALED—(see section 2). 





careaed proven 


Number and date of OO ae _ 
enactments. Title. Extent of repeal. 


Act XX. of 1865 ...| To amend the law relating to Pleadera | The whole. 








and Mukhtérs, 
Act XXIX. of 1865... | To amend the Pleaders, Mukhtérs, and | So much as has not 
Revenue-agents Act, 1865. been repealed, 


Act IX. of 1866... | To extend to the Sadr Court of the North- | The whole. 
Western Provinces certain provisions 
of the Pleaders, Mukhtdra, and Reve- 
nue-agents Act, 1865, and of Act 
No. XXIX, of 1865. 


Act IV. of 1876 _... | To authorize Revenue-agents to practise | The whole. 
in certain suits in the Munsife’ Courts 
of the Lower Provinces of Bengal. 


Act XVII. of 1877 ... | The Panjéb Courts Act, 1877 oe Sections 42,43, 44, 
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SECOND SCHEDULE. 
Vaiue oF Stamps ror CERTIFICATES, 
(See seetbon 25.) 

L 


for u Gertifidute authorizing tho holder to prattize as a pleader— 

(a) In the High Court and any subordinate Court—rupees fifty : 

(8) In any ‘Court of Small Causes in a Presidency-town—rupees twenty-five : 

(c) In all other subordinate Courts—rupees twenty-five : 

(d) In the Courts of Subordinate Judges, Munsifs, Assistant Commissioners, 
Extra Assistant Commissioners, and Tahailddrs, in Courts of Small Causes outside the 
Presidency-towns, and in all Criminal Courts subordinate to the High Court—rupees 
fifteen : 

(¢) In the Courts of Munsifs and any Civil or Criminal Court of first instance 
not hereinbefore spegifically mentioned—rupees five. 


Il. 


For a certificate authorizing the holder to practise as a mukhtér— 

(f) In the High Court and any subordinate Court—rupees twenty-five : 

(g) In any Court of Small Causes in a Presidency-town—rupees fifteen : 

(A) In all other subordinate Courte—rupees fifteen : 

(i) In the Courts of Subordinate Judges, Munsifs, Asvistant Commissioner#, 
Extra Assistant Commissioners and Tahsilddrs, in Courts of Small Causes outside the 
Presidency-towns, and in all Criminal Courts subordinate to the High Court—rupees 
ten ; 

(j) In the Courts of Munsifs and any Civil or Criminal Court of first instance 
not hereinbefore speciticully mentioned——rapecs five. 


Til, 


For a certificate authorizing the holder to practise as a revenue-agent— 

(4%) In the office of the Chief Controlling Revenue Authority and in any 
Revenue-office subordinate to such Authority—rupees fifteen : 

(2) In the office of a Gemmissioner and in any Revenue-office subordinate to a 
Commissioner—rupees ten : 


Catt (m) In the sag et = a Collector and in any Revenue-office subordinate to a 
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. THE PROBATE AND ADMINISTRATION ACT. 
NO. V. OF 1881. 


Reogiv{en tur G.-G’s ASSENT ON THE 2lst JaNUaRY 188}, 


An Act to provide for the grant of Probates of Wille and Lettera of 
Adminiatration to the Estates of certain deceased persons. 


WHEREAS it is expedient to provide for the grant of probate of 

wills and letters of administration to the estates 

Preamble. ef deceased persons in cases to which the In- 

dian Sucoession Act, 1865, does pot apply ; It is hereby eyacted ag fol- 
lows :— 





CHAPTER I. 


PRELIMINARY. 


1. This Act may be called “The Probate 
Short title, and Administration Act, 1881” ; 


Local extent. It applies to the whole of British India ; 


and it shall come inte force en the first 
Commenooment, day of April, 1881. 


2. Chapters II. to XITI., both inclusive, of this Act, shall apply in 

the case of every HindG Muhummadan, Bud- 

Personal application, dhist, and persou exempted under section 332 

of the Indian Succession Act, 1865, dying before, on, or after the said 
first day of April, 1881: 

Provided that nothing herein contained shall be deemed to render 
invalid any trausfer of property duly made before that day: 

Provided also that, except in cases to which the Hindi Wills Act, 
1870, applies, no Court in any local area beyond the limits of the towns 
of Calcutta, Madras, and Bombay, and the territories for the time being 
administered by the Chief Commissioner of British Burma, and no 
' High Court in exercise of the concurrent jurisdiction over such loca 
aven hereby conferred, shall receive applications for probate or letters o. 
administration until the Local Government has, with the previous sanc. 
tion of the Governor-General ia Council, by a notification in the officia 
Gazette, authorized, it so to do. 

: 3. In this Act, unless there be sometbin- 
lates oanee repugnant in the aubject or context — : 

* province” includes any division of British India having a Oour’ 
of the Inst resort : 

“miner” means any person subject to the Indian Majority Aet 
1875, who has not attained his majority within the meaning of tha. 
Act, and any other persouw who has nut cowpleted his age of eightee: 
yeurs ; and “ minority ” means the status of any such person ; 


ano 


= 
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« will” means the legal declaration of the intentions of ‘the testator 
with respect to his property, which he desires to be carried into effect 
after his death : 

“codicil” means an instrument made in relation to a will, and 
explaining, altering, or adding to its dispositions. It is considered as 
forming ee part of a will , gz ; 

“ specific legacy” means a legacy of specified property: 

* Heaibuslective legacy” means a legacy directed to be paid out of 
specified propery 

“ probate” means the copy of a will certified under the seal of a 
Court of competent jurisdiction, with a grant of admiuvistration to the 
estate of the testator : 

“executor” means a person to whom the execution of the last will 
of a deceased person is, by the testator’s appointment, confided : 

“administrator” means a person appointed by competent authority 
to adiniuister the estate of a deceased person when there is no exe- 
cutor: and 

“ District Judge” means the Judge of a principal Civil Court of 
origival jurisdiction. 


' CHAPTER II. 
Or GRANT OF PROBATE AND Letrexs OF ADMINISTRATION, 


4. The executor or administrator, as the case may be, of a deceased 
Character and property Person, is his legal representative for all 
of executor or administra. purposes, and all the property of the deceased 
tor as euch, person vests in him as such. 
But nothing herein contained shall vest in an executor or admini- 
strator any property of a deceased person which wauld otherwise have 
passed by survivorship to some other person. 


5. When a will bas been proved and deposited in a Court of com- 
Adminiatration with copy Petent jurisdiction, situated beyond the limits 
auncaad of authenticated of the province, whether in the British dowi- 
copy of will proved abroad. ions, or in a foreign country, and a properly 
nuthenticated copy of the will is produced, letters of administration 
may be granted with a copy of such copy annexed. 


Probate only to appoint. 6. Probate can be granted only to an exe- 
ed exeoutor. cutor appointed by the will. 
Appointment express or 7. The appointment may be express or by 
plied. necessary implication, 
Illustrations. 


(a.) A wills that C be his executor if B will not. B is appointed executor by 
implication. 

(b.) A gives a legacy to B and several legacies to other persons, among the rest 
to hie danghter-in-law C, and adda, “ but should the within-named € be not living, I 
do constitute and appoint B my whole and sole executrix." C is appointed execu- 
trix by implication. 

(¢c.) Aappoints several persons executors of his will and codicile, and his nephew 
pibbasaaeee | leratee, and in another codicil are these words :—“ I appeint my pd athe 
my residaury legates to discharge all lawful demands against my will and codivile, 
signed of different dates.” The nephow is appointed an executor by implication, — 


iy eis »,! - ‘ 4 : a4 
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' Peteddts to whom probate B. Probate cannot be granted to any person 
‘Tenens be granted. who is @ minor or is of unsouad mind, 

_ Great of probate to 9. When several executors are appointed 
scleral ecient diferent probate may be granted to thean all simultane 
times, ously or at different times, 


Illustration. 


A is an executor of B’s will by express appointment, and C an execntor of it by 
implication. Probate may be granted to A and C at the same time, or to A first and 
then to C, or to O first, then to A. 


10. If a codicil be discovered after the grant uf probate, a separate 

Separate probate of cudi- Probate of that codicil may be granted to the 

Sil digoovered after graat executor, “if it iu no way repeals the appoint- 
of probate, ment of executors made by the will. 

If different executors are appointed by the codicil, the probate 
| Procedure when different Of the will must be revoked, and a new 
executors appointed by probate grauted of the will aud the codicil 
codisil. together, 

11. When probate has been granted to several executors, and one 
- Asornal of representation of them dies, the entire representation of the 
60 surviving executor. testator accrues to the surviviug executor or 

executors, 

12. Probate of a will when granted establishes the will from the 
death of the testator, and renders valid all tus 
termediate acts of the executor as such, 


To whom hdminiatration 13. Letiers of administration cannot he 
may not be grauted. granted to any person who is a minor or ia of 
unsound mind. 
14, Letters of'administration entitle the administrator to all rights 
_ -Bect of letters of ad- belonging to the iutestate as effectually as if 
ministration. the administration had been granted at the 
moment after his death. 
15. Letters of administration do not render valid any iutermediate 
| Atee not validated by acta of the adininistrator tending to the dimi- 
administration. nution or damage of the intestate’s estate, 
16. When a person appointed an executor has not renounced the 
- Qpeant of administration executorship, letters of administration shall 
‘where executor has not re. not be granted to any other person until a cita- 
nounced. tion has been issued calling upon the executor 
to accept or renounce his executorsbip ; 
except that, when one or more of several executors has or have 
| proved a will, the Court may, on the death of 
Rrception. the survivor of those who have proved, grant 
etters of administration without citing those who have not coved. 


17, The renunciation may be made orally in the presence of the 
' Form anf effect of re- Judge, or by a writing sigued by the pers 
nanciation of executorship. renouncing, and when made ehall preclude him 
Tron = thereafter applying for probate of the will appointing him 
axecutor, a 


Effect of probate. 


» 
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18, If the executor renounce, or ae hedpegee the oS 

tor Within the time limited for the acceptance or 

piipepeaanpsrdy aneinant refusal thereof, the will may be proved, and 
within time limited. letters of administration with a copy of the 
will annexed may be granted to the person who would be entitled ta 
administration iu case of intestacy. vr 


Grant of administration 19. When the deceased has made a will, 
ia or residuary but bas not appointed an executor, or 
when he has appointed an executor who is legally incapable or re- 
fuses to act, or has died before the testator, or before he has proved the 
will, or 
when the executor dies after having proved the will, but before he 
has administered all the estate of the deceased, 


an universal or a residuary legatee may be admitted to prove the 
will, and letters of administration with the will annexed may be 
grant to him of the whole estate, or of so much thereof as may be 
unadministered. : 


20. When a residuary legatee who has a beneficial interest sur- 
Right to administration vives the testator, but dies before the estate 
of representative of deceuas- has been fully administered, his representative 
od residuary lagatee. has the same right to administration with the 
will annexed as such residuary legatee. 


21, When there is no executor and no residuary legatee or repre- 
Grant of administration S8¢Ntative of a residuary legatee, or he declines 
where no executor, nor re- or i8 Incapable to act, or cannot be found, the 
siduary legates, nor repre- person or persons who would be entitled to 
sentative of such loyatee. + the administration of the estate of the deceas- 
ed if he had died intestate, or any other legatee having a beneficial 
interest, or a creditor, may be admitted to prove the will, and letters 
of administration may be granted to him or them accordingly. 


22. Letters of administration with the will annexed shall not be 
Citation before grautof granted to any legatee other than an universal 
administration to legatee or a residuary legatee, until a citation has been 
cther than universal or resi- issued and published in the manner hereinafter 
pies mentioned, calling on the next-of-kin to accept 
or refuse letters of administration, 


23. When the deceased has died intestate, administration of his 
To whom administration estate may be granted to any person who, ac- 

may be granted. cording to the rules for the distribution of the 
estate of an intestate applicable ju the case of such deceased, would be 
entitled to the whole or any part of such deceased’s estate. 

When several auch persons apply for administration, it shall be in 
the discretion of the Court to grant it to any one or more of them. 

When no such. person applies, it may be granted to a creditor of 

deceased, : 


a 
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Bt 8 CHAPTER III. 
Or Limtep Grants. 
; (a.)\—Grants limited in Duration. 


_  && When the will has been lost or mislaid since the testator’ 
_ Probate of copy or draft death, or has been destroyed by wrong or ac- 
of loat will. cident and not by any act of the testator, anc 
a copy or the draft of the will has been preserved, probate may be 
granted of such copy or draft, limited until the original or a properl- 
authenticated copy of it be produced, 


25. When the will has been lost or destroyed, and no copy has 

Probate of contents of been made, nor the draft preserved, probate 

lost or destroyed will. may be granted of its contents, if they can b 
established by evidence, 


26. When the will is in the possession of a person, residing out c 
Probate of copy where the province in which application for probat 
original oxista. is made, who has refused or neglected to deli. 
ver it up, but a copy has been transmitted to the executor, and it i 
necessary for the interests of the estate that probaté should be grantec 
without waiting for the arrival of the original, probate may be grantec 
of the copy so transmitted, limited until the will or an authenticatec 
copy of it be produced. 


27. Where no will of the deceased is forthcoming, but there i 

Administration until will Teason to believo that. there is a will in exist: 

prodaced. ence, letters of administration may be grantec 
limited until the will or an authenticated copy of it be produced, 


(b.)—Grants for Use and Benefit of Others having Right. 


28. When any executor is absent from the province in whict 
Administration with will @pplication is made, and there is no executo 
anuexed to attorney of ab- within the province willing to act, letters o 
sent exccutor. administration with the will annexed may be 
ranted to the agent of the absent cxecutor, for the use and benefit c 
fis principal, limited until he shall obtain probate or letters of admini- 
stration granted to himself. 
ye me ane eer 29. When any person to whom, if present 
annexed to attorney of ab. letters of administration with the will annexec 
sent person, who, if present, might be granted, is absent from the province 
at eeeanats entitled to admi- Jetters of administration with the will annexec 
; may be granted to his agent, limited as above- 
mentioned. 
30. When a person entitled to administration in case of intestacy 
Adminiatration to attor. i8 absent from the province, and uo persor 
ney of absent person enti- equally entitled is willing to act, letters of ad- 
a a in case =miuistration may be granted to the agent of 
= A the absent person, limited as before mentioned. 
81. When a minor is sole executor or sole residuary legatee, letters 
Administration during Of administration with the will aunexed may 
minority of sole executor or be granted to the legal guardian of such tinor, 
poskiuary legates. or to such other person as the Court shall 
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think fit, until the minor has attained his majority, at which period, and 
not before, probate of the will shall be granted to him. 


$2, When there are two or more minor executors and no executor 
Administration during Who has attained majority, or two or more re- 
minority of several execu. siduary legatees and no residuary legatee who 
tors or residuary legatees. has attained majority, the grant sball be limated 
until one of them has attained his majority. 


$3. If a sole executor or a sole universal or residuary legatee, or 9 
Administration for use person who would be solely entitled to the 
wad benefit of lunatio. estate of the intestate aceording to the rule for 
the distribution of intestates’ estates, applicable in the case of the 
deceased, be a minor or lunatic, letters of administration with or with- 
out the will annexed, as the case may be, shall be granted to the person 
to whom the care of his estate has been committed by competent author- 
ity, or, if there be no such person, to such’ other person as the Court 
thinks fit to appoint, for the use and benefit of the minor or lunatic, 
until he attains majority or becomes of sound mind, as the case may be. 


$4. Pending any suit touching the validity of the will of a deceased 
Administration pendente person, or for obtaining or revoking any probate 
or any grant of letters of administration, the 
Court may appoint an administrator of the estate of such deceased 
person, who shall have all the rights and powers of a general adminis- 
trator, other than the right of distributing such estate; and every such 
administrator shall be subject to the immediate control of the Court, 
and shall act under its directivu. 


" (e)—For Special Purposes. 


35. If an executor be appointed for any limited purpose specified 
Probate limited to pur. in the will, the probate shall be limited to that 
pose specified in will. urpose, and if he should appoint an agent to 
take administration on his behalf, the letters of administration with the 
will annexed shall accordingly be limited. 


36. If an executor appointed generally give an authority to an 
Administration with wil) attorney to prove a will on his behalf, and the 
annexed limited to partioa- authority is limited to a particular purpose, the 
lar purpose. letters of administration with the will annexed 
shall be limited accordingly. 


ST. Where a person dies, leaving property of which he was the 
Administration limitea 980le or surviving trustee, or in which he had a 
to trust-property. beneficial interest on his own account, and leaves 
no general representative, or one who is unable or unwilling to act as 
auch, letters of administration, limited to such property, may be grantec 
to the beneficiary, or to some other person on his behalf. 


38. When it is necessary that the representative of a person de- 
Administration Hmited ceased be made a party to a pending suit, anc 
to suit. the executor or person entitled te administra. 
tion ie unable or unwilling to act, letters of administration may be 
granted to the vominee of a party in such suit, limited for the parpos 
of representing the deceased in the said suit, or in any other suit whi 
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may be commenced in the same or in any other Court between the 
parties, or any other parties, touching the matters at issue in the said 
suit, and until a final decree shall be made therein and carried into 
complete execution. 


$9. If, at the expiration of twelve months from the date of any 
Administration limited to probate or letters of administration, the exeou- 
purpose of becoming party tor or administrator to whom the same has or 
7 auit to dlr a ca have been granted is absent from the province 
sd acalaa within which the Court that has granted the 
probate or letters of administration is situate, such Court may grant, to 
any person whom it thinks fit, letters of administration limited to the 
purpose of becoming and being made a party to a suit to be brought 
against the executor or administrator, and carrying’ the decree which 
may be made therein into effect. 


40. In any case in which it appears necessary for preserving the 
Administration limitedto Property of a deceased person, the Court within 
gollectiou and preservation whose district auy of the property is situate 
of deceased’s property. may graut, to any person whom such Court 
thinks fit, letters of administration limited to the collection and pre- 
servation of the property of the deceased, and giving discharges fur 
debts due to his estate, subject to the directions of the Court, 


41, When a person has died intestate, or leaving a will of which 
A edtateabetcnaeaminte there is no executor willing and competent to 
trator, of person cther than ct, or where the executor is, at the time of the 
one who under ordinary death of such person, resident out of the pro- 
aaa pesageele te a vince, and it appears to the Court to be neces- 
sary or convenient to appoint sume person who 
administer the estate or any part thereof other than the person who 
under ordinary circumstances would be entitled to a grant of adminis- 
tration, the Judge may, in his discretion, having regurd to consangui- 
nity, amount of interest, the safety of the estate, and probability that it 
will be properly administered, appoiut such person as be thinks fit to be 
admiuistrator ; ; 

and in every such case letters of administration may be limited or 

not as the Judge thinks fit. 


(d.)—Grants with Exception. 


42, Whenever the nature of the case requires that an exception 
Probateor administration be made, probate of a will or letters of admini- 
with will annexed subject stration with the will anvexed, shall be granted 
to exception. subject to such exception. 
43, Whenever the nature of the case requires that an exception 
Administration with ex. be made, letters of administration shall be 
osption. granted subject to such exception. 


(¢e.)\—Granis of the Rest. 


44. Whenever 9 grant, with exception, of probate or letters of 
Probate or administra. adininistration, with or without the will annex- 
tion of rest, * ed, has been made, the person entitled to pro- 
bate or administration of the remainder of the deceased's estate my 
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take a grant of probate or letters of administration, as the case may be, 
of the rest of the deceased's estate, 


(f.)—Grants of Effects unadministered. 


45. If the executor to whom probate has been granted has died 

Grant of offects unad- leaving a part of the testator's estate unad- 

ministered. ministered, a new representative may be ap- 
pointed for the purpose of administering such part of the estate. 


46. In granting letters of administration of an estate not fully ad- 
Rulos as to grants of of. Ministered, the Court shall be guided by the 
fecta unadministered. sume rules as apply to original grants, and shall 
grant letters of administration to those persous ouly to whom original 


grants might have been made. 


47, When a limited grant has expired by effluxion of time, or the 
Administration when }i. Happening of the event or contingency on which 
mited, grant expired, and it was limited, and there is still some part of 
atill some part of estate the deceased’s estate unadministered, letters of 
Bpeleuurer administration shall be granted to those pereous 
to whom origiual grants might have been made. 


CHAPTER IV. 
ALTERATION AND. REVOCATION OF GRANTS. 


48. Errors in names and desctiptions, or in setting forth the time 
| Whaterrora may bo reo- 8nd place of the deceased’s death, or the pur- 
tified by Court. pose in a limited grant, may be rectified by the 
Court, and the grant of probate or letters of administration may be 
altered aud amended accordingly. 


Pracsdure whens coediei 49. If, after the grant of letters of ad- 
discovered after grant of ministration with the will annexed, a codicil be 
administration with will discovered, it may be added to the grant on due 
ee proof and identification, and the grant altered 

and amended accordingly. 


Revocation or anuulment 50. The grant of probate or letters of ad- 
for juat cause. ministration may be revoked or annulled for 
: just cause. 

“ Just cause.” Lazplunation.—" Just cause” is— 


ist, that the proceedings to obtain the grant were defective in 
substance ; 

@nd, that the grant was obtained fraudulently by making a falee 
suggestion, or by concealing from the Court something material to the 


a. 
Srd, that the grant was obtained by means of an untrue allega- 
tion of a fact essential in point of law to justify the grant, though such 
allegation was made in ignorance or ivadvertently ; | 
_ $th, that the grant has become useless and inoperative through 
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Illustrations.’ 

re The Court by which the grant was made had no jurisdiction. 

(4.) The grant was made without citing parties who ought to have been cited. 

(c.) The will of which probate was obtained was forged or revoked. 

| (d.) A obtained letters of administration to the estate of B as hia widow, but 

‘t has since transpired that she was never married to him. 

(e.) A has taken administration to the estate of B as if he had died intestate, 
out a will has since been discovered. 

(f.) Since probate was granted, a later will has been discovered. 

(g-) Since probite was granted, a codicil has been discovered, which revokes or 
dds to the appointment of executors under the will. 

(k.) The person to whom probate was, or letters of administration were, granted, 
aas subsequently become of unsound mind, 


* 


CHAPTER V. 


OF THE PRACTICE IN GRANTING AND REVOKING PROBATES AND 
LETTERS OF ADMINISTRATION, 


Jndisdiction of District 51. The District Judge shall have juris- 
Judge in granting andre- diction in granting and de he | probates and 
voking probated, &eo. letters of administration in all cases within 


his district. 


52. The High Court may, from time to time, appoint such judicial 
Power to appoint Dele- officers within any district as it thinks fit to 
gate of District Judge to act for the Distyict Judge as Delegates to grant 
deal with non-contentious probate and letters of administration in non- 
cages. contentious cases, within such local limits as it 
may from time to time prescribe : 

Provided that, in the case of High Courts not established by Royal 
Charter, such appointment be made with the previous sanction of the 
Local Government. 

Persons so appointed shall be called “ District Delegates,” 


63, The District Judge shall have the like powers and authority 
District Judge’s powers in relation to the granting of probate and letters 
ss to grant of probate and of admiuistration, and all matters connected 
administration. therewith, as are by law vested in him in relation 
to any civil suit or proceeding dopending in his Court. 
&4, The District Judge may order any person to prodyce and 
District Judge may order bring into Court any paper or writing being or 
person to produce testa. purporting to be testamentary, which may be 
mentary papers. shown to be in the possession or under the 
control of such person ; - 
and if it be not shown that any such paper or writing ia in the 
ion or under the control of such person, but there is reason to 
Pelieve that he has the knowledge of any such paper or writing, the 
Court may direct him to attend for the purpose of being examined re- 
spectin the same, 
and he shall be bound to answer such questions as may be put to 
him by the Court, and,.if so ordered, to produce and bring in such paper 
or writing, and shall be subject to the like punishment under the 
Yndian Penal Code, in case of default in not attending or in not answer- 
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ing such questions or not bringing in such paper or writing as he 
would hae been subject to ia case le had been a party to a suit, aad 
had made such default, ; ; ; , 

aud the cvsts of the proceeding shall be in the discretion of the 
Judge. 


55. The proceedings of the Court of the District Judge, in rela 
Proceedings of District tion to the granting of probate and letters of 
Jodge's Court in relationto administrativn, shall,except as hereinafter other- 
probate and adininistration. wise provided, be regulated, so far as the cir- 
cumstances of the case will admit, by the Code of Civil Procedure, 


56. Probate of the will or letters uf administration to the estate 
When probate or admini- Of a deceased person may be granted by the 
stration may be granted by District Judge under the seal of his Court, if 
District Judge, it appears by a petition, verified as hereinafter 
mentioned, of the person applying fur the same that the testator or 
intestate, as the case may be, had, at the time of his decease, a fixed 
lace of abode or any property, moveable or immoveable, within the 
jurisdiction of the Judge. : 


57. When the application is made to the Judge of a District in 
Disposal of application Which the deceased had no fixed abode at 
made to Jadge of District the time of his death, the Judge mary, in his 
Vane hapa had no discretion, refuse the application, if in his judg- 
more ment ft could be disposed of more justly or 
conveniently in another district, or, where the application is for letters 
of administration, grant them absolutely, or limited to the ‘property 
within his own jurisdiction, 


58. Probate and letters of administration may, upon application 
Probate andlettersofad. for that purpose to any District Delegate, be 
ministration may be grant- granted by him in any case in which there is 
od by Delegate. no contention, if it appears by petition (verified 
as hereinafter mentioned) that the testator or intestate. as the case may 
be, at the time of his death, had his fixed place of abode within the 
jurisdiction of such Delegate. 


59. Probate or letters of administration shall have effect over all the 
OConclttsiveness of probate Ptoperty,. moveable or immoveable, of the de- 
or letters of administration. ceased throughout the province in- which the 
same is granted, and shall be conclusive as to the representative title 
a, pce all debtors of the deceased, and all persons holding property 
whieh belongs to him, and shall afford fall indemnity to all debtors pay- 
ing their debts, and all persons delivering up such property to the per- 
won oto such probate or letters of administration shall have been 
ran $ 
. Provided that probates and letters of administration granted by a 
Sffevt of antimited pro. High Court established by Royal Charter, or 
bates, &o., granted by cer. by the Chief Court of the Panjab, or. by the 
ean aes apr of rie Erootdes of Rangoon, shall, aol 
erwise @ grant, have like effect throughout whol 
eeu ghout the who 
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60. Whenever a grant of probate or letters of administration is 
Transmission of certifi. Made by a Court with such effect as last afore- 
pore ty Coark granting un- said, the Registrar, or such other officer as the 
cilia Osc. ate, &c., to Court making the grant appoints in this behalf, 
shall send to each of the other Courts em- 
powered to make such grants, a certificate to the following effect :— 
“I, A. B., Registrar, [or as the case may be] of the High Court of 
Judicature at [or as the case may be], hereby certify that on 
the day of . 188 the High Court of Judicature at 
{er as the case may be] granted probate of the will [or letters of ad- 
ministration of the eatate] of C. D., late of , deceased, to Z. F'. 
of , and C. H,, of , and'that such probate [07 letters] has 
[or have] effect over all the property of the deceased throughout the 
whole of British India ;” 


and such certificate shall be filed by the Court receiving the same, 


61. The application for probate or letters of administration, i 
Conclusiveness of appli. ™ade and verified in the manner hereinafter 
cation for probate or ad- mentioned, shall be conclusive for the purpose 
ministration, if properly of nuthorizing the grant of probate or adminis- 
male snd: y erates: tration, and no such grant shall be impeachec 
by reason that the testator or intestate had no fixed place of abode, or 
no property within the district at the time of his death, unless by 
provecding to revoke the graut if obtained by a fraud upun the Court. 


62. Application for probate or for letters of administration with the 
Petition Sée' probate. will annexed shall be made by a petition dis- 
tinectly written in English or in the language ir 
ordinary use in proceedings before the Court in which the application i: 
made, with the will, or, in the cases mentioned in sections twenty-four 
twenty-five, and twenty-six, a copy, draft, or statement of the content. 
thereof annexed, and stating 
the time of the testator’s death, 
that the writiug anuexed is his last will and testament, or as the 
case may be, 
that it was dnly executed, 
the amount of assets which are likely to come to the petitioner’. 
hands ; Hr 
and, where the application is for probate, that the petitionersis the 
. executor named in the will. 
In addition to these particulars, the petition shall further state, 
when the application is to the District Judge, that the deceasec 
at the time of his death had a fixed place of abode or had some propest.” 
situate within the jurisdiction of the Judge; and, 
when the application is to a District Delegate, that the deceased a 
the time of his death had a fixed place of abode within the jurisdiction 
of such Delegate. 
63. In cases wherein the will, copy, or draft is written in any lan- 
Tn what oases translation guage other than English, or than that io ordi- 
of will to be annexed to pee nary use in proceedings before the Court, ther 
tition, shall be a translation thereof annexed to th 
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petition by a translator of the Court, if the language be one for which a 

Vorifcation of transla. translator is appointed ; or, if the will, copy, or 
tion by person other than draft be in any other language, then by any 
Conrt sranemtor. person competent to translate the same, in 
which case such translation shall be verified by that person in the fol- 
lowing manner :— 

“1 (A. B.) do declare that I read and perfectly understand the 
language and character of the original, and that the above is a true and 
accurate translation thereof.” 

64. Application for letters of administration shall be made by peti- 

Petition for letters of ad- tion distinctly written as aforesaid, and stat- 
ministration. ing— 

the time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respective 
Tesicdences, 

the right in which the petitioner claims, 

‘ auee amount of assets which are likely to come to the petitioner's 
hands. 

In addition to these particulars the petition shall further state, 

when the application is to a District Judge, that the deceased at 
the time of his death had a fixed place of abode or had some property 
situate within the jurisdiction of the Judge; and, 

when the application is to a District Delegate, that the deceased at 
the time of his death had a fixed place of abode within the jurisdiction 
of such Delegate. 

Every person applying to any of the Courts mentioned in the 
Additional stntementa in proviso to section fifty-nine for probate of a 
petition for probate, Xo. will or letters of administration of an estate, 
intended to have effect throughont British India, shall state in his peti- 
tion, in addition to the matters respectively required by sections sixty- 
two and sixty-four, that to the best of his belief no application has been 
made to any other Court for a probate of the same will or for letters of 
administration of the same estate, intended to have such effect as last 
aforesaid, 

or, where any such application has been made, the Court to which 
it was made, the person or persons by whom it was made, and the 
proceedings (if any) had thereon, 

Aud the Court to which any application is made under the proviso 
to section fifty-nine may, if it think fit, reject the same, 

66. The petition for probate or letters of administration shall in 

Petition for probate or all cases be subscribed by the petitioner and 
ace to be signed his pleader, if any, and shall be verified by the 
: petitioner in the following manner or to the 

hike effect :-— 

“I (A. B), the petitioner in the above petition, declare that what 
ia stated therein is true to the best of aag information and belief.” 

67. Where the application is for probate, or for letters of adminis- 

Verification of petition tration with the will annexed, the petitiou shall 
for probate by one witness also be verified by at least one of the witnesses 
to will. to the will (when procurable), in the manner 
or to the effect following :— aa 
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“TI (C.D), one of the witnesses to the last will aud testament of 
the testator mentioned ia the above petition, declare that I was pre- 
sent and saw the said testator affix his signature (or mark) thereto (ae 
the case may be) (or that the said testator acknowledged the writing 
annexed to the above petition to be his last will and testament ia my 
presence).” 

68. If any petition or declaration which is tereby required to be 

Ponishment for false Veritied contaius any averment which the per- 
averment in petition or de. sou muking the verification knows er believes 
claration. to be false, such person shall be aubject to pun- 
ishment according to the provisions of the law for the time being in 
force for the punishment of giving or fabricating false evideuce, 


District Jadge may exa- 69. In all cases it shall be lawful for the 
maine petitioner in person, District Judge or District Delegate, if he 
thinks fit, 


to examine the petitioner in person upon oath, and also : 
to require to further evidence of the due execution of the will, or 
require farther evidence, the right of the petitioner to the letters of ad- 
ministration, as the case may be, and 
to issue citations calling upou all persons claiming to have any 
and issue citations to in- interest in the estate of the deceased to. come 
Bpect proceedings. and see the proceedings before the grant o 
probate or letters of administration, 
The citation shall be fixed up in some conspicuous part of the 
. Publication of citation,  Court-house, and also in the office of the Col- 
; lector of the District, and otherwise publishec 
or made known in such manuver as the Judge or Delegate issuing the 
same may direct. 
70. Caveats against the grant of probate or letters of administra- 
Caveats against grant of tiou may be lodged with the District Judge, o 
probate or administration. a District Delegate ; aud immediately on any 
caveat being lodged with any District Delegate, he shall send a cop; 
thereof to the District Judge; and immediately on a caveat being 
entered with the District Judge, a copy thereof shall be given to the 
District Delegate, if any, within whose jurisdiction it is alleged the 
deceased had his fixed place of abode at the time of his death, and tc 
any other Judge or District Delegate to whom it may appear to the 
District Judge expedieut to transmit the same. 


Form of caveat. z 71, The caveat shall be to the following 
effect :-— 

* Let nothing be done in the matter of the estate of 4. B., late 

of , deceased, who died on the day of at withou 


notice to CO. D. of 


72, No proceeding shall be taken on a petition for probate or letter: 

After entry of caveat, no Of administration after a caveat against the 
erccoviing taken on peti- graut thereof has been entered with the Judg 
pcesleing after notice to or District Delegate to whom the applicatior 

oe has been made, or notice thereof has been given 

ef ite entry with some other Delegate, until after such notice to the 


person by whom the same has been entered as the Court shal) think 
reasonable, 
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73. A District Delegate shall not grant proves 2 ee of ad- 
; ministration in any case lv which there is con- 
BS stared ras sere ie tention ag to red graut, or in which it other- 
administration. wise appears to him that probate or letters of 
administration ought not to be granted in his Court. 
Explanation.—By “contention” is understood the appearance of 
any one in person, or by his recognized agent, or by a pleader duly ap- 
pointed to act on his behalf, to oppose the proceeding. 


74, In every case in which there is no contention, but it appears 
P to the District Delegate doubtful whether the 
ower to trauamit state- ce “ 
ment to District Judge in probate or letters of administration should or 
doubtful cases where no shwvuld not be granted, or when any questior 
cuntention, arises in relatiun to the grant, or application 
for the grant, of any probute or letters of administration, the District 
Delegate may, if he thinks proper, transmit a statement of the matter 
in question to the District Judge, who may direct the District Delegate 
to proceed in the matter of the application, according to such instruc- 
tions as to the Judge may seem necessary, or may forbid avy further 
proceeding by the District Delegate in relation to the matter of suck 
application, leaving the party applying for the grant in question tc 
make application to the Judge. 


75. In every case in which there is contention, or the Distric 
— ee eer Delegate is of opinion that the probate or let- 
rocedcare where taore ie : k cee sige od .- 
contention, or Disttict Dele. *&"S of administration should be refused in hi. 
gate thinka probate or let- Court, the petition, with any documents tha 
ters of administration may have been filed therewith, shall be returnec 
should be refused in his t¢ the person by whom the application wa 
Oourt, . ‘ 
made, iu order that the same may be presentec 
to the District Judge; unless the District Delegate thinks it necessary 
for the purposes of justice, to impound the same, which he is hereb, 
authorized to do; and in that case the same shall be sent by him te 
the District Judge, 


76. Whenever it appears to the Judge or District Delegate tha 
Grant of probate to be probate of a will should be granted, he shal 


ander seal of Court. grant the same under the seal of his Court ir 
manner following :— 
“I, , Judge of the District of ‘ [or Delegate ap. 


pointed for granting prebate or letters of admi 
ee nistratiou in (here insert the limits of the Dele. 
gate's jurtediction)), hereby make known that on the day c 
in the year the last will of , late of , 

copy whereof is hereunto annexed, was proved and registered befor 
me, and that administration of the property and credits of the sail 
deceased, and ia any way concerning his will, was nted to 

the executor in the said will named, he having undertaken to adminis 
ter the same, and to make a true inventory of the said property an 
credits, aud to exhibit the same at or before the expiration of si 
months from the date of this grant, and also to render a true accoun 


of the eaid property and credits within one year from the same date. 
“The day of 18” . 


Form of such grant, 
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77. Whenever it appears ta the District Judge or District Dele- 
Grant of letters of admi. gate that letters of administration to the estate 
nistration to be under seal of a persou deceased, with or without a cop: 


of Court. of the will annexed, should be granted, he 

shall grant the same under the seal of his Court in manner following :-— 

alt F , Judge of the District of , [or Delegate appointed 

for granting probate or letters of administration 

Mormob enon grent: (here insert the limits of the Delegate’s juria- 

diction)], hereby make known that on the day of letters 
of administration (with or without the will annexed, as the case ma 

be) of the property and credits of » late of , deceased, 

were granted to , the father (or as the case may be) of the 


deceased, he having undertaken to administer the same, aud to make 
a true inventory of the said property and credits, and to exhibit the 
same in this Court at or before the expiration of six months from the 
date of this grant, and also to render a true account of the said property 
and credits within one year from the same date, 


“The day of is. .” 


78. Every person to whom any grant of letters of administration 
is committed, and, if the Judge so direct, any 
person to whom probate is granted, shall give 
a bond to the Judge of the District Court to enure for the benefit of 
the Judge for the time being, with one or more surety or sureties 
engaging for the due collection, getting in, and administering the estate 
of the deceased, which bond shall be in such form as the Judge frowr 
time to time by any geueral or special order directs, 


Administration-bond. 


79. The Court may, on application made by petition, and on being 
Assignment of adminis. satisfied that the engagemeut of any such bonc, 
tration-bond. has not been kept, and upon such terms as t¢ 
security, or providing that the money received be paid into Court, or 
otherwise as the Court may think fit, assign the same to some proper 
erson, who shall thereupon be entitled to sue on the said bond in 
bis own name as if he same had been originally given to him instead 
of to the Judge of the Conrt, and shall be entitled to recover thereon, 
as trustee for all persons interested, the full amount recoverable in 
respect of any breach thereof. 


80. No probate of a will shall be granted until after the expiration 
Time before which pro. Of seven clear days, aud no letters of adminis- 
bate or administration shall tration shall be granted until after the expira- 
not be granted, tion of fourteen clear days, from the day of the 
testator or intestate’s death. 


81. Until a public registry for wills is established, every District 
Filing of original witlsof JUdge and District Delegate shall file aud 
which probate or admini. preserve among the records of his Court all 
stration with will annexed original wills of which probate or letters of 
granted. administration with the will annexed may be 
granted by him: aod the Local Goveroment shall make regulations for 
the preservation and inspection of the wills so filed as aforesaid, 
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,  Aftoe grant of pitobste Or tethers’ of peered hint i ne 
na. of eld “ other than the persdn to whont the seme -eball 
ofuinkaration tone taste, have been granted shall have power to sue or 
&o,, until same revoked, prosecute any suit, or otherwise act ae repre- 
scntative of the deceased, throughout the province in which the same’ 
may have been granted, until such probate or letters of administration 
sual have been recalled or revoked. 


case before the District Judge in which there is con- 

Bbc hase heme tention, the S rpoaeding shall take, as nearly us 
ensee, may be, the form of a suit, according to the 
provisions of the Cede of Civil Procedure, in which the petitioner for 
probate or letters of administration, as the case may be, shall be the 
plaintiff, and the person who may have appeared as aforesaid to oppose 
the grant shall be the defendant. 


84. Where any probate is, or letters of administration are, revoked, 
Payment to executor or ll payments bond fide made to any executor 
administrator before pro- or administratur under such probate or ad- 
bate or administration ministration before the revocation, thereof shall, 
revoked. notwithstanding such revocation, be a legal 
discharge to the person making the same ; 


avd the executor or administrator who shall have acted under any 
Right of sach exeontor Such revoked probate or administration may 
or administrator to recoup retain aud reimburse himself out of the assets 
himeelf. of the deceased in respect of any payments 
yoade by him which the person to whom probate or letters of admini- 
stration shall be afterwards granted might have lawfully made. 


85. Notwithstanding anything hereinbefore contained, it shall, ex- 
Power to refuse letters cept in cases to which the Hindt Wills Act, 
‘ Of administration, 1870, applies, be in the discretion of the Court 

to make an order freer for reasons to be recorded by it in writing, 
to grant any application for letters of administration made under this Act, 


86, Evory order made by a District Judge or District Delegate by 
Appeals from orders of virtue of the powers hereby conferred upon 
District Judge, him shall be subject to appeal to the High 
Court under the rules contained in the Code of Civil Procedure appli- 
_ eable to appeals. 
87. The High Court shall have concurrent jurisdiction with the 
ay va aaa of District Judge in the exercise of all the power 


hereby couferred upon the District Judge. 








CHAPTER VI. 
Or rae Powers or aN EX&ecutor OB ADMINISTRATOR. 


88. Au exeoutor or administrator has the same power to sue in ré- 

In respect of causes of Spect of all causes of action that survive thi 

action surviving deceased, deceased, and may exercise the same power. 

and debts due at death. for the recovery of debts due to him at thi 
time of bis death, as the deceased had when living. 





administratora, exce : 

famation, assault as defined in the Indian Penal Code, or other par- 

bonal injuries uot causing the death of the party, and except also cases 

where, aftor the death of the party, the relief seught could not be en- 

joyed, or granting it would be nugatory, 
Illustration. 

A collision takes place on a railway in consequence of some neglect or default of 
the officials, and a passenger is severely hurt, but not eo as to cause death. He a 
wards dies without having instituted any suit. The cause of action does not survive. 

90. An executor or administrator has power, with the consent of 

Power of executor orad- the Court by which the probate or letters 
ministrator to dispose of of admiuistration was or were | babe to dis- 
property. pose of the property of the deceased, either 
wholly or in part, in such manner as he thinks fit: 

Provided that the Court may, when granting probate or letters of 
administration, exempt the executor or admiuistrator from the neces- 
sity of obtaining such consent as to the whole or any specified part of 
the assets of the deceased. 

Tilustrations. 

a. deceased has made a specific bequest of part of his pro . The 
ee Ry having assented to the hea ent: eel the subject of it with prises 
of the Court. The sale is valid. 

(b.) The executor, in the exercise of his discretion, mortgages a part of the 
Eunvorestle estate of the deceased with the consent of the Court. The mortgage ie 
Valid. 

91. If an executor or administrator purchases, either directly or 

Purchase by execator or indirectly, any part of the property of the de- 
admivistrater of deceased’s ceased, the rale is voidable at the instance of 
property. any other person interested in the property 

sold, 

92. When there are several executors or administratovs, the powers 

Powers of several exoon. Of all may, in the absence of any direction to 
torsor adminwtratoraexer- the contrary in the will or graut of letters of 
ciseable by one. administration, be exercixed by any one of them 
who has proved the will or taken out administration. 


Lllustrations. 


a.) One of several executors has power to release a debt due to the deceased. 

-) One has power to surrender a lease. 

c.) One has power to sell the property of the deceased, moveable or immoveable. 
.) One has power to ament to a legacy. 

e.) One has gated to endorse a promissory note payable to the deceased. 

(f.) The witl appoints A, B,C, and D to be executors, and directs that two of 
them shall be a quorum. No act can be done by a single executor. 


98. Upon the death of one or more of several executors ot admi- 
Burvieal of powers on Histrators, all the powers of the office become, 
death of one of several exe- in the absence of any direction to the contrary 
eutors or administrators. in the will or grant of letters of admiuistra- 
tion, vested iu the survivors or survivor. 
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‘94. The administrator of effects unadministered has, with reapect 
Powers of administrator 0 such effects, the same powers as the original 
of effects unsdministered, executor or administrator. me 

Powors of administrator 95. Ao administrator during minority has 


during minority. all the powers of an ordinary administrator. 
96, When probate or letters of administration shall have been 
Powers of married exe, granted toa married woman, she has all the 
cutrix or adminiatratrix. ‘powers of an ordinary executor or administra- 
tor. 





CHAPTER VII. 
Or tHe Duties oF AN EXECUTOR OR ADMINISTRATOR, 


97. It ia the duty of an executor to provide funds for the perform- 

An to deceased’s funeral ance of the necessary funeral ceremonies of 

ceremonies. the deceased in a manuer suitable to his condi- 
tion, if he has left property sufficient for the purpose. 


98. An executor or administrator shall, within six months from the 
Inventory and account, grant of probate or letters of administration, 
exhibit in the Court by which the same has or 
have been granted an inventory containing a full and true estimate of 
all the property in possession, and all the credits, and also all the debts 
owing by any pcrson or persona to which the executor or administrator 
isentitled in that character, and shall in like manner, within one year 
from the date aforesaid, exhibit an account of the estate, showing the 
assets that have come to his hands, and the manner in which they have 
been applied or disposed of. 


99. In all cases where it is sought to obtain a grant of probate or 
Inventory toinclude pro. letters of administration intended to have effect 
perty in any part of British throughout the whole of British India, the 
ndia, executor, or the person applying for administra- 
tion, shall include in the inventory of the effects of the deceased all his 
‘moveable or inmoveable property situate in British India : 
Aud the value of such property situate in each province shall be 
separately stated in such inventory, and the probate or letters of admi- 
nistration shall be chargeable with a fee corresponding to the entire 


amount or value of the property affected thereby wheresoever situate 
within British India, ’ 


100. The executor or administrator shall collect, with reasonable 

As to property of, and diligence, the property of the deceased and the 

debts owing to, deconsed. a that wére due to him at the time of his 
eath. 


101. Funeral expenses to a reasonable amount, according to the 
Expovace to be paid bp- bs by and quality of the deceased, and death- 
fore all debte. bed charges, including fees for medical attend- 
ance, and board and lodging for one month previous to his death, are 
to be paid before all debts, 
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102. The expenses of obtaining probate or letters of administra- 
“ Wepenses'to be'pald next tion, including the costs incurred for or in re- 
after such expenses. spect of any judicial proceedings that may be 
hecessary for administering the estate, are to paid next after thd 
funeral expenses and death-bed charges. 


103. Wages due for services rendered to the deceased within three 


Wages for certain ser- months next precediug his death by any labour- 
vioes to be next paid, and er, artizan, or domestic dervant, are next to be 


then ther debts. paid, and then the other debts of the deceased 
according to their respective priorities (if any). 
Save as aforesaid, all 104 Save as aforesaid, no creditor is to 


debts to i 1 
ie snr paid equally and have 
But the executor or administrator shall pay all such debts ag he 
knows of, including his own, equally and rateubly, as far as the assets 
of the deceased will extend. 
‘Debte to be paid before 105. Debts of every description must b4 
legacies. paid before any legacy. 


106. If the estate of the deceased is subject to any contingent 

Excoutor or adminiatra. liabilities, an executor or administrator is nut 

tor not bonud to pay lega- bound to pay any legacy without a sufficient 

vies without indemuity. indemnity to meet the liabilities whenever 
they may become due. 


107. If the assets, aftcr payment of debts, necessary expenses, and 
Abatement of general lo. specific legacies, are not sufficient to pay all the 
gacies. general legacies in full, the latter shall abate or 
be diminished in equal proportions ; 
and, in the absence of any direction to the contrary in the will, 
Executor not to pay ono the executor has no right to pay one legatee in 
Jegatce in preference to preference to another, nor to retain any money 
another, on accouut of a legacy to himself or to duy per- 
son for whom he is a trustee. 


‘108, Where there is a specific legacy, and the assests are sufficient 
' Non-abatement of apedi- for the payment of debts and necessary expen- 
fio legacy when assets suff. ses, the thing specified must be delivered tu 
mento pay debts. the legatee without any abatement. 


109. Where there is ademonstrative legacy, and the assets are su ffi- 
Right under demonstra. cient for the payment of debts and necessury 
tive legacy when aeseta expenses, the legatee has a preferential) claim 
sufficient to pay debta and = for payment of his legacy out of the fund frou 
ee ce ie which the legacy is directed to be paid until 
such fund is exhausted, and if, aftes the fund is exhansted, part of tha 
legacy stills remains uopaid, he is entitled to rank for the remainder 
against the general assets as fora legacy of the amouut of such aupaid 
remainder, ; 
110. If the assets are not snfficient to answer the debts and the 
Ratedble abatement of specific legacies, an abatement shall be wade 
apecific legacies. from the latter rateably in proportion to their 
respective amouats; - 


a right of priority over another. 
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Tllustration. 


ueathed to B a diamond-ring, valued at 5CO rupees, and to C a horse, 
“ian ny BO rupees. It is found necessary to sell all the effects of the testator, 
and his ansots, after payment of debts, are only 1,000 rupees. Of this sum rupees 
333-5-4 are to be paid to B, and rupees 666-10-8 to C. 


111. For the purpose of abatement, a legacy for life, a sum appro- 

Legacies treated as ge: priated by the will to produce an aunuity, aud 

neral for purpose of abate-+ the value of an annuity when uo sum has been 

mont, appropriated to produce it, shall be treated as 
general legucies, 


CHAPTER VIII. 
Or 1He EXecutTor’s Assent To A Leaacy. 
Assent necessary to com- 112. The assent of the executor is neces« 
plote legateo’s title. sary to complete a legatee’s title to his legacy. 
Lllustrations. | 


(a.) A by his will bequeaths to B his Government paper, which is in deposit 
with the Bank of Bengal. The Bank has no authority to deliver the sccuritics, no 
B a right to take possession of them, without the assent of the executor. 

O) A by his will has bequeathed to C his house in Calcutta in the tenancy o: 
B. is not entitled to receive the rents without the assent of the executor. 


113. The assent of the executor to a specific bequest shall he suffi- 
Rffoct of excoutor’sassent cient to divest his interest as executor therein 
to apecific legacy. aud to transter the subject of the bequest tc 
the legates, unless the nature or the circumstances of the propert, 
require that it shall be transferred in a particular way. ” 


Makara of Amaeiit. This assent may be verbal, and it may be 
either express or implied from the conduct o. 
the executor, 


Tiustrationa. 


(a.) A horse is bequeathed. The executor requests the legatee to dispose o 
it, or a third party proposes to purchase the horse from the executor, and he direct 
him to apply to the legatee. Assent to the legacy is implied. 

(b.) ‘Phe interest of a fund is directed by the will to be applied for the main- 
tenance af the logatee during his minority. The exceutor commences so to app] 
it. This is an assent to the whole of the bequest. 7 


(c.) A bequest is made of a fend to A, and after him to B. The exe 
the interest of the fund to A. This is an implied assent to the bequest to. 3 oe 


(d.) Executors dic after paying all the debts of the testator, but - 
faction of specific legacies. Asseut to the legacies may be dace ue before satis 


(e.) A person to whom a specific article has been bequeathed tak ; 
of it and retaina it without any objection on the part of ‘the Seeccer. Bie Gasca: 
may be presumed, 


114, The assent of an executor to a legacy may be conditional, anc 


Cosditional assent. if the condition be one which he has a right t 
eae and it is not performed, there is. a 
Assen 
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Ittustrationa, 


(a.) A bequeaths to B his lands of Sulténpur, which at the date ofthe will, anc 
at the death of A, were subject to a mortgage for 10,000 rupees. The executor 
assents to the bequest on condition that B shall, within a limited time, pay the 
amount ay on the mortgage at the testator's death. The amount is not paid. There 
is no aysen 


_ (6) The executor assents to a bequest on condition that the legatee shall pa 
him a sum of money. The payment is not made. The assent is nevertheless valid, 


115. When the executor is a legatee, his assent to bis own legacy 
Assent of executor tohis is necessary to complete his title to it, in the 
own legacy. gaine way as it is required when the bequest 
is Ky another person and his assent may iu like mauner be express or 
implied. 

. Asseut shall be implied if in his manner of administering the 
property he does any act which is referable 
to bis character of legatee and is not referable 
to his character of executor. 


Implied assent. 


Itlustration. 


An executor takes the rent of a house or the interest of Goverament-securities 
bequeathed to him, and upplies it to his own use. This is assent. 


“@ffect of executor's as- 116. The assent of the executor to a legacy 
sent. gives effect to it from the death of the testator. 
Ilustrationa. 


(a.) A legatee sells his legacy before it is assented to by the executor. The 
executor’s subsequent assent operates for the benefit of the purchaser, and com- 
pletes his title to the legacy. 2 

(b.) A bequeaths 1,000 rupees to B with interest froin his death. Tho executor 
does not assent to this legacy until the expiration of a year from A's death. B is 
entitled to interest from the death of A. 


Exeoutor when to deliver 117. An executor is not bound to pay or 
legavies. deliver any legacy until the expiration of one 
year from the testator’s death. 
Illustration. 


A by his wil! directs his legacies to be paid within six months after his death. 
The executor is not bound to pay them before the expiration of a year. 


CHAPTER IX, 
Or THE PaYMENT AND APPORTIONMENT OF ANNUITIES, 


118. Where an annuity is given by the will, and no time is fixed 

Commencement of an. fer its commencement, it shall commence from 

nuity when no time fixed the testator’s death, aud thé first payment shall 

by will be made at the expiration of a year next after 
that eveut, 


119. Where there is a direction that the annuity shall be paid 

When annuity, to be paid Quarterly or monthly, the first payment shall 

> evicted or monthly, frat be due at the end of the first quarter or first 

due. month, as the case may be, after the testator’. 

death, and shall, if the executor think fit, be paid when due; but the 
executor shall not be bound to pay it till the end of the year, 
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420. Where there is a direction that the first payment-of an 
: . ... annuity shall be made within, one .month or 

| Date of successive Pay* an uber division of time from the death © 
qmente when first payment DY | rom { ata ©, 
directed to be made within’ the testator, ar on a day certain, the suqcessiy: 
given time, oran dey cer- payments are to be made on the anniversary 
ioe of the earliest day on which the will author: 
izes the first payment to be made; —— etd 
Apportionment where and if the annuitant dices in the interva 
annuitant dies between between the times of payment, an appartionec 
times of payment. share of the annuity sball be paid to hia re- 
presentative. : 


CHAPTER X. | 
Or THE INVESTMENT OF FUNDS TO PROVIDE FOR LEGACIES, _ 
121. Where a legacy, not being a specific legacy, is given for life, 
Investment of sam be. the sum bequeathed shall, at the end of the 
queathed whore legacy, not year, be invested in such securities as the High 
specific, given for life, Court may, by any general rule to be made 
from time to time, authorize or direct, and the proceeds thereof shal 
be paid to the legatee as the same glall accrue due. 
122, Where a general legacy is given to be paid at a future time 
Investment of genoral le. the executor shall invest a sum sufficient to 
gecy, tobe paid ot future meet it in securities of the kind mentioned in 


time, the last preceding section. 
ae The intermediate interest shall form part 
Intermediate interest. of the residue of the testator’s estate. 


128. Where an annuity is given, and no fund is charged with its 
Procedure when no fund Payment or appropriated by the will to answer 
charged with, or appropri. it, 9 Government-annuity of the specified 
sted to, annuity. amount shall be purchased ; or, ‘ 
if no such annuity can be obtained, then a sum sufficient to pro- 
duce the annuity shall be invested for that purpose in such securities 
as the High Court may, by auy general rule to be made from time to 
time, authorize or direct, ‘ : 
124. Where a bequest is contingent, the executor is not bound to 
Transfer to residuary le. Juvest the amount of the legacy, but may 
gatee of contingent be. transfer the whole residue of the estate to the 
anon reaiduary legatee (if anv) on hig giving suffi- 
cient security for the payment of the legacy if it shall become due. 
125. Where the testator has bequeathed the residue of his estate 
Tnvestment of residue be. wa person tor life with & direction that ib 
qneathed for life, with di- aball be invested in certain specified securitied, 
oe im epeci- go much of the estate as is not at the time of 
" his death invested in securities of the specified 
kind ghall be converted into money and invested in such securities. 


126. Such conversion and iuvestment as ave contemplated by the 
‘Time and mannes of opa. last preceding section shall be made at such 


yamion and inveatngys. times: and in such mauner as the executor in his 
discretion thinke fit ; : 3 
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~ and, ‘wnéil euch conversion and investment shall be completed, the 
. Interest-payable #itd in, person who would be for the me , ing entis 
vestment, tled to the iucome of the fuud when so invest: 
ed shall receive interest at the rate of six per cent, per annum upon 
the market-value (to be computed as of the date of the testator’s death: 

of such part of the fund as shall not yet have been so invested. 


‘127. Where, by the terms of a bequest, the legatee is entitled to 
Procedure where minor ‘%#@ immediate payment or possession of the 

entitled to immediate pay. Money or thing bequeathed, but is a minor, 
ment or possession of bee and there is no direction in the will to pay it 
quest, and no direction to to any person on his behalf, the executor or 
pay to person on his behalf, .iministratur shall pay or deliver the same 
into the Court of the District Judge by whom, or by whose District 
Delegate, the probate was, or letters of administration with the will 
annexed were, granted, to the account of the legatee, unless the lega- 
tee be a ward of the Court of Wards; and, if the legatee be a ward of 
the Court of Wards, the legacy shall be paid into that Oourt to his 
account ; 

and such payment into the Court of the District Judge, or inte 
the Court of Wards, as the case may be, shall be a sufficient discharge 
for the money so paid; 

and such money, when paid in, shall be invested in the purchase 
of Government-securities, which, with the interest thereon, shall be 
transferred or paid to the person entitled thereto, or otherwise applied 
for his benefit, as the Judge or the Court of Wards, as the case may be, 
may direct. 





CHAPTER XI. 
Or THe Propuce AND INTEREST OF LEGACIES, 


Legatee’s title to produce 128. The legatee of a specific legacy is en- 
of specific legacy. titled to the clear produce thereof, if any, from 
the testator’s death. ; 


Exception.—A specific bequest, contingent in its terms, does not 
comprise the produce of the legacy between the death of the testator 


and the vesting of the legacy. 
The clear produce of it forms part of the residue of the testatur’s 


estate, 
Illustrations, 


(a.) A bequeaths hie flock of sheep to B. Between the death of A and delivery 
by his executur the sheep are shorn, or some of the ewes pruduce Jambs. The wool 
‘and lambs are the property of B. : 

ie A bequeaths his Governmont-seeurities to B, but postpones the delivery of 
them till the death of GC. The interest which falls dae between the death of A a 
the no of C belongs to H, and must, unless he is a minor, be paid to him ae it, w 
received. 

(c.) The testator ae ras all his four per cent. Government promissory notes 
to A. when he shall complete the age af 18. A, if he complete that age, is entitled 
_ tp receive the notes,. but. the interest which accrues in rcapect of them, between. the 
testator’s death and A's cumpleting 18, forms part. of the residue. 


é 
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129. The legatee under a gentral residuary 
legatee’s titl a. ; | 
Bl genie of rediduary bequest is entitled to the produce of the re- 
and, siduary fund from the testator’s death, 


Exception.—A, general residuary bequest contingent in its terms 
Joes not comprise the income which may accrue upon the fund bequeath- 
3d between the death of the testator and the vesting of the legacy. 


Such income goes as undisposed of. 
Illustrations. 


(a.) The testator bequeaths the residue of his property to A, a minor, to be paid 
‘o him when he shall complete the age of 18. The income from the testator’s death 
‘elongs to A. 

@) The testator bequeaths the residue of his property to A when he shall com- 
dlute the age of 18. A, if he complete that age, is entitled to receive the residue. 
‘he income which has accrued in respect of it since the testaturs’s death goes as un- 
lisposed of. 


tntavast <ehen- no tine 130. Where no time has been fixed for the 
‘xed for payment of generul payment of a general legacy, interest begius to 
agavy, run from the expiration of one year from the 


testator’s death, 


Exceptions —(1.) Where the legacy is bequeathed in satisfaction 
»f a debt, interest runs from the death of the testator. 


(2.) Where the testator was a parent or a more remote ancestor of 
he legatee, or has put himeelf in the place of a parent of the legatee, 
he legacy shall bear interest from the death of the testator, 


(3.) Where a sum is bequeathed to a minor with a direction to 
vay for his maintenance out of it, interest is payable from the death of 
‘he testator, 


131, Where a time has been fixed for the payment of a general 


ancy, interest begins to run from the time so 
xed, 


The interest up to such time forms part of the residue of the tes- 
“ator’s estate. 


Eaception.— Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a parent of 
-he legatee, and the legatee is a minor, the legacy shall bear interest 
‘rom the death of the testator, unless a specific sum is given by the 
will for maintenance, or unless the will contains a direction to the 
contrary. seat | 

| . dhe rate of interest shall be six 

Bate of interest. cent, per annum. iad 

133, No interest is payable on the arrears of an annuity within 

No interest on arreare of line year ag me nie Ke the testator, 
annulty within first year ough @ period earlier than the expiration of 
after tostator’s death. that year may have been fixed by the will for 
making the first payment of the annuity, 

134 Where a sum of money is directed to be invested to produce 


Interest on sum to be in. @11 ADOUIty, interest is payable on it from ‘the 
vested to produos annuity. death of the testator, ° 3 


Interest when timo fixed. 


a 


“, | CBAPTER XIt. : 
Or tHe Rerunpine Or Legacies, , 


135. An executor who has paid a legacy under the order of a: 
‘Refnnd of legacy paid Judge is entitled to call upon the legatee to 
under Judge's orders. refund in the event of the asseta proving is- 
‘ufficient to pay all the legacies. | 


136. When an executor has voluntarily paid a legacy, he cannot 
No refund if paid volun. call upon a legatee to refund in the event of the 
tarily. assets proving insufficient to pay all the legacivs, 

137. When the time prescribed by the will for the performance of 
" Refund when legacy be. ® Condition has elapsed, without the condition 
comes due on performance having been performed, and the executor has 
vest nee within farther thereupon, without fraud, distributed the assets, 

in such case, if further time has, under the 
second clause of this section, been allowed for the performance of the 
epndition, and the condition has been performed accordingly, the legacy 
cannot be claimed from the executor, but thuse to whom he has paid it 
are liable to refund the amount. 

Where the will requires an act to be performed by the legatce 
within a specified time, either as a condition to be fulfilled before the 
legacy is enjoyed, or as a condition upon the uon-fulfilment of which 
the subject-matter of the bequest is to go over to another person, or 
the bequest is to cease to have effect, the act. muat be performed within 
the time specified, unless the perfuriance of it be prevented by frand, 
in which case such further time shall be allowed as 1s requisite to make 
up for the delay caused by such fraud. 


138, When the executor has paid away the assets in legacies, and 

When each legateecom. he is afterwards obliged to discharge a debt 

pellable to refund in pro- of which he had no previous notice, he is 

portion, entitled to call upon each legatee to refund in 
proportion, 

139. Where an executor or administrator has given such notices 
as the High Court may, by any general rule to 
be made from time to time, prescribe, for cre- 
ditors and others to send in to him their claims ngainst the estate of 
the deceased, he shull, at the expiration of the time therein named for 
sending in claims, be at liberty to distribute the assets, or any part 
thereof in discharge of such lawful claims as he knows of, and shall not 
be liable for the assets so distributed to any person of whose claim he 
has not had notice at the time of such distribution ; 

'  _ but nothing herein contained shall prejudice the right of any cre- 

Creditor may follow ditur or claimant to follow the assets, or any 
assets. part thereof, in the hands of the persons who 
may have received the same respectively. 

140. A creditor who has not received payment of his debt may 
- Qreditor may call apon call upon a legatee who has received payment 
legatee to refund. of his legacy to refund, whether the assets of 
the testator’s eatate were or were not sufficient at the time of his death 
to pay beth debts and legacies, and whether the payment of the legacy 
by the executor was vuluutary or nvt, 


- a 
ca 
" 


Distribution of assets. 
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When legates, not atic oe received payment of his legacy, or thy than 
=a section 140, eaonet beet saipalied to refund under the lest pre- 
oblige one paid in fullto re. cadiug section, cannot oblige one who has re~ 
call ceived payment in fall to refand, whether the 
le were paid to him with or without suit, although the assets have 


subsequently become deficient by the wasting of the executor, 


142. If the assets were not sufficient to arth the Nese - 

the time of the tectator’s death, a legatee who 

his Ses prised pari has not received payment of his legacv must, 

executor, if solvent. before he can call on a satisfied legatee to 

refund, first proceed agaiust the executor if he is solvent; but, if the 

executor is insolvent or not hable to pay, the unsatisfied legatee can 
oblige each satisfied legatee to refund iu proportion. 


143. The refunding of one legatee to another shall not exceed the 

Limit to refunding ofone 8um by which the satisfied legacy ought to 

legatee to another. have been reduced if the estate bad beer pro- 
perly administered. 


Lilustration. 


A has bequeathed 240 1upees to B, 480 1upees to C, and 720 rnpeestoD The 
arsots are only 1,200 rupees, and, if properly administered, would give 200 rupees to 
B, 400 rupees to C, and 600 1upees to D = C and D have been oid their legacies in 
full, leaving nothing to B. B can oblige C to refund 80 :upees, and D to refund 120 
rupees. 

Refunding to be withont 144. The refunding shall in all cases be 
faterest. without interest, 

145. The surplus or residue of the deceased’s property, after pay- 

Residue after usual pay. ment of debts and legacies, shall be paid to 


ments to be paid to res the residuary legatee when any has been 
daary legatec. appuinted by the will. 





CHAPTER XIiT, 


Or THE LIABILITY OF AN EXECUTOXK OR ADMINISTRATOR FOR 
DEVASTATION, 


146. When an executor or admivistrator misapplies the estate of 

Liatilty of executor or the deceased, or subjects it to loss or damage, 

admiuwtiator for dovasta- he ts liable to make good the loss or damage so 
tion. occasivued, 


Lliustrations. 


(a.) The executor pays out of the eatate an unfounded claim. He is Kable to 
malce pocd the loss canned by the payment. 

(6.) The deceased had a valuable lease renewable by notice, which the exeoutor 
weglecta ta give at the proper time. The executor w lable to make good the loss 
naused by the neglect. 

(c.) The deceased had a lease of lees value than the rent payable for it, but 
eeminable on notice at a particular time. The executor neglects to give the notion. 
He is lable to make good the lues. 





of the 
good the amount. ; et 
ame ee " Iinstrations. * 
* © (@y The exeoutor absolutely releases a debt due to the deceased frome solren! 
pomnee, ov compounds with a debtor who is able to pay in full. The executor istiabl: 
make 


good the amount so lost. 
The executor neglects to sue for a debt till the debtor is able to io the Ao. 


db. 
Sor the mitation of suits, and the debt is thereby lost to the estate. The executor 


ie liable bo make good the amount of the debt. 


CHAPTER XIV, 
MISCELLANEOUS, 

Provisions appliad to ad- 148. In Chapters VIII, [X., X., and XII 
winistrator with will an. of this Act the provisions as to an executor shal. 
moxed, upply also to an adiniuistrator with the will an- 

nexed, 

Saving-claase. 149. Nothing herein contained shall— 


(a) validate any testamentary disposition which would otherwise 
have been invalid; 

(6) invalidate any such disnosition which wonld otherwise have 
been valid; 

(c) deprive any person of any right of maintenance to which he 
would otherwise have been entitled ; or 

(@) affect the rights, duties, and privileges of the Adininistiatoc- 
Gencial of Bengal, Madras, or Bombay. 


150. No proceedings to obtain probate of a will, or letters of ad- 
eiiate wed eaiaiaistek: ministration to the estate, of any Hind4, Ma- 
tion in case of persona ex- hammadan, Buddhist, or person exempted under 
empted from Succession gection 332 of the Indian Succession Act, 1865, 
Act, to be granted only shall be instituted in any Court in British 
‘ander this Act. : . ‘ 
India except under this Act, 


151, In Act No, XXVII. of 1860 (An Act far facilitating the col- 
Repeal of portions of Act lection of debts on successions, and for the se- 
XXVILI. of 1860. curity of parties paying debts to the represen- 
tatives of deceased persons), sections 15 and 16 and the proviso to sec- 
tion 13 shall be repealed. 
152. The grant of probate or letters of administration under this 
Grant of probate or ad. Act in respect of any property shall be deemed 
ministration to supsraede to supersede any certificate previously granted 
certificateunderActXXVII. in reapect of the same property under the said 
ee ie Bombay Rega- Act No. XXVII. of 1860, or Bombay Regula- 
Pee hore a rineg: tion No. VIIL. of 1527; and when, at the time 
of the graut of such probate or letters, any suit or other proceeding 
instituted by the holder of such certificate regarding such property 1s 
pending, the person to whom such graut is made shall, on applying to 
the Court in which auch suit or proceeding 19 pending, be entitled to 
take the place of such holder in such suit or proceeding : 


M. 66 
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Provided that, when any certificate is superseded under this sec- 
tion, all payments made to the ‘holder of such certificate in ignorafice < 
such supersession shall be held good agatnat claims under the probatc 
or letters of administration. 


188. In the Court-fees Act, 1870, Schedule L, Nos, 11 and 12, in 
Amendment of Court-feeg the third column, after the words “amount 
Act, * or value,” the following sball be inserted 

namely :-— 

“ Provided that when, after a certificate has been granted as afore- 
said in respect of any estate, probate or letters of administration is or 
are granted in respect of the same estate, the fee payable in respect o 
such latter graut shall be reduced by the amount of the fee paid ir 
respect of the former grant.” 


Amendment of Hindé 154, The following amendments shall bc 

Wille Act. made in the Hindd Wills Act, 1870 (namely) :-— 

(a.) For the portion of section two commencing with the words 
“sections one hundred and seventy-nine” and ending with the words 
“administrator with the will annexed,” the words “and section one 
hundred and eighty-seven” shall be substituted. 

(b.) The third clause of section three and the last clause of section 
six shall be repealed, 

(c.) In section six, for the words “one hundred and three and one 
hundred and eighty-two” the words “ and one hundred and three” shal 
be substituted. 


155, All grants of probate of the will or letters of administratior 
Validation of granta of to the estate of any deceased Hind4, Muham. 
probate and administration madan, or Buddhist, or any person exemptec 
made in British Barma. under section 332 of the Indian Succession Act 
1865, which, before this Act comes into force, have been made in Britist 
Burma, shall, whenever such grant would have been lawful if this Ac 
had been in force, be deemed to have been made in accordance with 


Ww. 
156. In the second schedule to the Indian Limitation Act, 1877 
Amendment of Act XV. No. 43, after the figures “ $21,” the followin_ 
of 1877. i shall be inserted, namely—"“ or under the Pro. 
bate and Administration Act, 1881, section 139 or 140.” 
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THE NEGOTIABLE INSTRUMENTS ACT. 
NO. XXVI. OF 1881. 


RECEIVED THE G.-G.’s ASSENT ON THE 9TH DECEMBER 1881. . 
An Act to define and amend the law relating to Promisaory Notes, 
Bills of Exchange, and Cheques. 
WHEREAS it is expedient to define and amend the law relatin 
to promissory notes, bills of exchange, an 
Preamble. cheques; It is hereby enacted as follows :— 


CHAPTER I, 
PRELIMINARY, 
; 1. This Act may be called “The Negoti- 
Short title. able Instruments Act, 1881 :” 
It extends to the whole of British India; but nothing herein con- 
tained affects the Indian Paper Currency Act, 


Local extent. 1871, section 21, or affects any local usage re- 
Saving of usages relating ating to any instrument in an oriental lan- 
to hundis, de. guage: Provided that such usages may be ex- 


cluded by any words in the body of the instrument, which indicate an 

intention that the legal relations of the parties 

Commencement. thereto shall be governed by this Act; and it 
‘hall come into force on the first day of March, 1882. 


2. On and from that day the enactments specified in the schedule 
hereto annexed shall be repealed to the extent 


Repeal of enactments. = mentioned in the third column thereof, 


Interpretation-clause. 8. In this Act— 
. “ Banker ” includes also persons or a cor- 
“ Banker ; poration or company acting as bankers; and 


“ Notary public” includes also any person appointed by the Go- 
_ Soe vernor-General in Council to perform the func- 
Notary public. tions of a notary public under this Act. 


CHAPTER II. 
Or Notes, Bits, ANv CHEQUES. 


4. A “ promissory rien is an instrument in writing (not being a 
« Promissory note.” nk-note or a currency-note) containing an un- 
conditional undertaking, signed by the maker, 
to pay a certain sum of money only to, or to the order of, a certain per- 
‘on, or to the bearer of the instrument. 
) Iustrations. 
A signs inetraments in the following terms :— 
(a.) “I promiee to pay B or order Rs. 500.” 
(b.) “I saoajend sn myself to be indebted to B in Rs. 1,000, to be paid on de- 
pand, for value received.” 
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(c.) “Mr. B, IO U Ra. 1,000.” _ 
(d.) “I promise to pay B Rs. 500 and all other sums which shall be due to him.” 


(e.) “I promise to pay B Re. 500, first deducting thereout any money which he 


may owe me. : 
(f/-) “I promise to pay B Ra. 500 seven days after my marriage with C.” 


(g.) “I promise to pay B Rs. 500 on D’s death, provided D leaves me enough to 


pay that sum.” 
(A.) “*I promise to pay B Rs. 600, and to deliver to him my black horse on Ist 


January next.” 
The instruments respectively marked (a) and (3) are promissory notes. The 


instruments respectively marked (c), (@), (e), (7 ), (g), and (A) are not promissory notes. 


6. A“ bill of exchange” is an instrument in writing containing an 

ee : unconditional order, signed by the maker, 

Bib of exchange: directing a certain person to pay a certain sum 

of money only to, or to the order of, a certain person or to the bearer 
of the instrument. 

A promise or order to pay is not “ conditional,” within the meaning 
of this section and section four, by reason of the time for payment of 
the amount or any instalment thereof being expressed to be on the lapse 
of a certain period after the occurrence of a specified event which, ac- 
cording to the ordinary expectation of mankind, is certain to bappen, 
although the time of its happening may be uncertain. 

The sum payable may be “certain,” within the meaning of this 
section and section four, although it includes future interest or is 
payable at an indicated rate of exchange, or is according to the course 
of exchange, aud although the instrument provides that, on default‘ of 
payment of an instalment, the balance unpaid shall become due. 


The person to whom it is clear that the direction is given, or that 
payment is to be made, may be a “certain person” within the meanin 
of this section and section four, although he is mis-named or designated 
by description only. 

6. A “cheque” is a bill of exchange drawn on a specified banker 

Aibieuant and not expressed to be payable otherwise than 
oan on demand. 


7, The maker of a bill of exchange or cheque is called the “ drawer;” 


I : eaante : 
« Drawor.” “ Drawee.” ed Late thereby directed to pay is called the 


When in the bill or in any indorsement thereon the name of any 
ag , person is giveu in addition to the drawee to be 
rawee in case of need.” resorted to in case of need, such person is called 
a “drawee in case of need.” . 

After the drawee of a bill has signed his assent upon the bill, or, if 
2 ss there are more parts thereof than one, apen 
meas aie one of such parts, and delivered the same, or 
given notice of such signing to the holder or to some person on his 
behalf, he is called the “ acceptor.” 
When acceptance is refused and the bill is protested for non- 
“ . acceptance, and any person accepts it eeupra 
Ride for hoacur.” —_s»rotest for honour of the drawer or of any one 

of the indorsers, such person is called an “ acceptor for honour.” 
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The person named in the instrument, to whom or to whose order 
the money is by the instrument directed to be 
paid, is called the “ payee.” 
8. The “ holder” of .a promissory note, bill of exchange, or cheque, 
\ Holder.” means any persen entitled in his own name to 
: the possession thereof aud to receive or recover 
the amount due thereon from the parties thereto, 
Where the note, bill, or cheque is lost or destroyed, its holder is 
the person so entitled at the time of such loss or destruction. 
9 “ Holder in due course” means any person who for consideration 
- , became the possessor of a promissory note, bill 
Holder in due course.” of exchange, or cheque if payable to bearer, 
or the payee or indorsee thereof, if payable to, or to the order of, a 


™ Payee! : 


? 

before the amount mentioned in it became payable, and without 
having sufficient cause to believe that any defect existed iu the title of 

the person from whom he derived his title, 
10. “ Payment in due course” means payment in accordance with 
7 , the apparent tenor of the instrament in good 
Payment in due course.” faith and without negligence to any person in 
possession thereof under circumstances which do not afford a reasonable 
ground for believing that he is uot entitled to receive payment of the 

amount therein mentioned. 

11. A promissory note, bill of exchange, or cheque drawn or made 
in British India, aud made payable in, or drawn 
anand jostrament: ye avy person resident in, British India, shall 


be deemed to be an inland instrument. 
: 12, Any such instrument not so drawn 
Foreign instrument. made or made payable shall be deemed to be 


a foreign instrument, 


13. A “ negotiable instrument” means a promissory note, bill of 

« Negotiable inst 4, exchange, or cheque expressed to be payable to 

eames a specified person or his order, or to the order 

of a specified person, or to the bearer thereof, or to a specified person 
or the bearer thereof. 


14. When a promissory note, bill of exchange, or cheque is trans- 
ferred to any person, so as to constitute that 
person the bolder thereof, the instrument is 
said to be negutiated, 


15. When the maker or holder of a negotiable instrament signs 

cc ey the same, otherwise than as such maker, for 

the purpose of negotiation, on the back or face 

thereof or on a slip of paper annexed thereto, or so signa for the same 

purpose a alamped paper intended to be completed as a negotiable ins 
strument, he is said to indorse the same, and is called the “ indorser,” 

16. If the indorser signs his name only, the indorsement 1s said to 

Indoreement “in blank” be “in blank,” and if he addsa dir ectin to pay. 

ond “in fall.” the amount mentioned in the instrument to, or 


Negotiation. 
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to the order of, a specified person, the indorsement is said to be “ in full ;” 
. and the person so specified is called the “in- 
* Indorsee. dorsee” of the instrument, 


17. Where an inatrument may be construed either as a promissory 

: note or bill of exchange, the holder may, at bis 

Ambiguous instruments. glection, treat it as either, and the instrument 
shall be thenceforward treated accordingly. : 


18. If the amount undertaken or ordered to be paid is stated differ- 

Where amount is stated COtly in figures and in words, the amount stated 

differently in figures and in words shall be the amount undertaken or 
words. ordered to be paid. 


19, A promissory note or bill of exchange, in which no time for 
Instruments payable on payment is specified, and a cheque, are payable 
demand. on demand, 


20, Where one person signs and delivers to another a paper stamp- 
Inchoate stamped instrn- ed in accordance with the law relating to nego- 
ments. tiable instruments then in force in British India, 
and either wholly blank or having written thereon an incomplete nego- 
tiable instrument, he thereby gives primd-facie authority to the holder 
thereof to make or complete, as the case may be, upon it a negotiable 
instrument, forjany amount specified therein and not erie the 
amouut covered by the stamp. The person so signing shall be liable 
upon such instrument, in the capacity in which he sigued the same, to 
any holder in due course for such amount: provided that no person 
other than a holder in due course shall recover from the person deliver- 
ing the instrument anything in excess of the amount intended by bim 
to be paid thereunder, 


21. In a promissory note or bill of exchange the expressions ‘‘ at 


* At aight.” sight” and “on presentment” mean on demand. 
‘* Ou presentment.” The expression “ after sight” means, in a pro- 
“ After sight.” missory note, after presentment for sight, and, 


in a bill of exchange, after acceptance, or noting for non-acceptance, or 
protest for nou-acceptance. 
“ Maturity.” 22, The maturity of a promissory note or 
cee of exchange is the date at which it falls 
ue. 

Every promissory note or bill of exchange which is not expressed 
to be payable on demand, at sight, or on present- 
pays'ot grace: ment, is at maturity on the third day after the 

day on which it is expressed to be p#yable. 


23, In calculating the date at which a promissory note or bill of 
Calculating maturity of exchange, made payable a stated number of 
bill or note payableaomany months after date or after sight, or after a cer- 
months after date or sight. tain event, is at maturity, the period stated 
shall be held to terminate on the day of the month which corresponde 
with the day on which the instrument is dated, or presented for accept- 
ance or sight, or noted for non-acceptance, or protested for non-acceptance, 
or the event happens, or, where the instrument is a bill of exchange 
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made payable a stated number of months after sight, and has been ac- 

septed for honour, with the day on which it waa so accepted. If the 

month in which the period would terminate has no correspuidiug day, 

the period shall be held to terminate on the last day of such muath. 
Illustrations. 


| (a.) A negotiable arabe ht, dated 29th January, 1878, is made payable at one 
month after date. The instr¢ ment is at maturity on the third day after the 38th 
February, 1878. . ‘3 : 

(b.) A negotiable inatrament, dated 30th August, 1878, is made payable three 
months after date. The instrument is at maturity on the 3rd December, 1878. 

(c.) A promissory note or bill of exchange, dated 3let August, 1878, is made pay- 
able three months after date. The instrument is at maturity on the 3rd December, 
1878. 


24, In calculating the date at which a promissory note or bill of 
Calculating maturity of exchange made payable a certain number of 
bill or note payable somany days after date or after sight or after a certain 
days after date or sight. event 1s at maturity, the day of the date, or of 
presentment for acceptance or sight, or of protest for non-acceptance, or 
on which the event happens, shall be excluded. 


25, When the day on which a promissury note or bill of exchange 

When day of maturity is is at maturity isa public holiday, the instru- 

@ holiday. ment shall be deemed to be due on the next 
preceding business-day. 

Eaplanation.—The expression “ public holiday” includes Sundays : 
New-Year’s day, Christmas day: if either of such days falls on a Sun- 
day, the next following Monday: Good-Friday ; and any other day 
declared by the Local Government, by notification in the official Gazette, 
to be a public holiday. 





CHAPTER ITI. 
. Paagtirs To Notss, Bits, anv CHEQUES, 


26. Every person capable of contracting, according to the law to 

. Capacity to make, &c., Which he is subject, may bind himself and be 

promissory notes, &o. bound by the making, drawing, acceptance, 

indorsement, delivery, and negotiation of a promissory note, bill of ex- 
change, or cheque. 

A minor may draw, indorse, deliver, and 

Minor. negotiate such instruments so as to bind all 

parties except himself. 

Nothing herein contained shall be deemed to empower a corpora- 

tion to make, indorse, or accept such instruments except in cases in 

which, under the law for the time being in force, they are so empowered. 


27. Every person capable of binding himself or of being bound, as 
mentioned in section twenty-six, may so bind 
Agency. himself or be bound by a duly authorized agent 
acting in his name. 
A general authority to transact business, and to receive and dia- 
charge debts, does not confer upon an agent the power of accepting or 
indorsing bills of exchange so as to bind his principal, | 
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An authority to draw bills of exchange does not of itself import 
an authority to indorse. 
28, An agent who signs his name to a promissory note, bill of ex- 
Liability of agent sign change, or cheque, without indicating thereon 
ing. that he signs as agent, or that he does not 
intend thereby to incur personal responsibility, is liable personally on 
the instrument, except to those who induced him to sign upon the 
belief that the principal only would be held liable. 


29. A legal representative of a deceased person who signs his name 

Liability of logel repre. 0 @ prowissory note, bill of exchange, or cheque, 

sentative signing. is liable personally thereon, unless he expressly 
limits his liability to the extent of the assets received by him as such, 


30. The drawer of a bill of exchange or cheque is bound, in case 

of dishonour by the drawee or acceptor thereof, 

Liability of drawer. to compensate the flolder. ntl Petar a 

of dishonour has been given to, or received by, the drawer as herein- 
after provided. 


81. The drawee of a cheque having sufficient funds of the drawer 
Liability of drawee of in his hands properly applicable to the pay- 
cheque. ment of such cheque must pay the cheque 
when duly required so to do, and, in default of such payment, must 
compensate the drawer for any loss or damage caused by such default. 


$2. In the absence of a contract to the contrary, the maker of a 
Liability of maker of note promissory note and the acceptor before ma- 
and sccoptor of bill. turity of a bill of exchange are bound to pay 
the amount thereof at maturity according to the apparent tenor of the 
note or acceptance respectively, and the acceptor of a bill of exchange 
at or after maturity is bound td pay the amount thereof to the holder 
on demand. 
In default of such payment as aforesaid, such maker or acceptor is 
bound to compensate any party to the note or bill for any loss of damage 
sustained by him and caused by such default. 


83. No person except the drawee of a bill of exchange, or all or 
Only drawee can bo ac. fome of several drawees, or a person named 
ceptor except in need or for therein as a drawee in case of need, or an ac- 
honour. ceptor for honour, can bind himself by an ac- 
ceptance, 
84. Where there are several drawees of a bill of exchange who are 
Acceptance by several vot partners, each of them can accept it for 
drawees not partners. himself, bu® none of them can accept it for 
another without his authority. 


38, In the absence of ; ples to the contrary, whoever indorses 
ae and deliveis a negotiable instrument before 
Liability of indorser, maturity, without 6 such indorsemcnt, ex- 
avessly excluding or making conditional his own liability, is bound 
hereby to every subsequent holder, in case of dishonour by the drawee, 
acceptor, or maker, to compensate such holder for any loss or damage 
yaneed to him by such dishonour, provided due notice of dishonour, has 


yeen given to, or received by, such indorser as hereinafter provided, 
> 
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Kvery indorser after dishonour is liable as upon an instrument 
payable on demand. 


36. Every prior party to a negotiable instrument is liable thereor 
Liability of prior parties to ® bolder in due course until the instrument 
to holder in due course. is duly satisfied. 


37. The maker of a promissory note or cheque, the drawer of - 
Maker, drawer, and ac- Dill of exchange until acceptance, and the ac- 
Geptor principals. ceptor, are, in the absence of a contract to the 
contrary, respectively liable thereon as principal debtors, and the other 
parties thereto are liable thereon as sureties for the maker, drawer, or 
acceptor, as the case may be. 


88. As between the parties so liable as sureties, each prior party is 

Prior party a principal in the absence of a contract to the contrary, alsc 

in respect of each subse- liable thereon asa principal debtor in respect o 
quent party. each subsequent party. 


Illustration. 


A draws a bill payable to his own order on B, who accepts. A afterwarda in- 
dorses the bill toC, Cto D, and Dto E. As between E and B, Bis the principa 
debtor, and A,C, and D are his sureties. As between E and A, A is the principa 
debtor, and C and D are his sureties. As between E and C, C ie the principal debto: 
aud D is his surety. 


39. When the holder of an accepted bill of exchange enters int 

Saretyship. any contract with the acceptor which, unde 

section 134 or 135 of the Indian Contract Ac 

1872, would discharge the other parties, the holder may expressly re 

serve his right to charge the other parties, and iu such case they ar 
not discharged. 


40. Where the holder of a negotiable instrument, without th 
Discharge of indorser’s consent of the indorser, destroys or impairs tl: 
liability. indorser’s remedy against a prior party, the i 
dorser is discharged from liability to the holder to the same extent & 
if the iustrument had been paid at maturity, 


Lilustration. 


A is the holder of a bill of exchange made payable to the order of B, whi: 
contains the following indorsements in blank :— 
First indorsement, “ B.” 
Second indorsement, “ Peter Williams.” 
Third indorsement, “ Wright & Co.” 
; Fourth indorsement, “ John BRozario.” 
_ This bill A be in auit against John Rozario, and strikes out, without John Rx 
zario'n consent, the indorsements by Peter Williams and Wright & Co. A is not et 
ed to recover anything from John Rozario. 


41. An acceptor of a bill of exchange already indorsed is not re 

Acceptor bound, although lieved from lialility by reason that such ir 

indoreement forged. dorsement is forged, if he knew or had reasc 
to believe the indorsement to be forged when he accepted tbe bill. 


42 An acceptor of a bill of exchange drawn in a fictitious nam 

Acceptance of bill drawn 1d payable to the drawer's order, is net, t 

in fictitious name, reason that such naine is fictitious, relieve 
MOAT 
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‘from liability to any holder in due course claiming under an_iudorse- 
mient by the same hand as the drawer’s signature, and purporting to be 
made by the drawer. 


43. A negotiable instrument made, drawn, accepted, indorsed, or 
Negotiable instrument transferred without consideration, or for a con- 
inade, &¢., withoat consi- sideration which fails, creates no obligation of 
deration, payment between the parties to the transac- 
tion, But if any such party bas transferred the instrament with or 
without indorsement to a holder for consideration, such holder, and 
every subsequent holder deriving title from him, may recover the 
amount due on such instrument from the transferor for consideration or 
avy prior party thereto. 

Eaception I.—No party for whose accommodation a negotiable in- 
strument has been nude, drawn, accepted, or indorsed, can, if he have 
paid the amount thereof, recover thereon such amouut from any person 
who became a party to such instrument for his acconmadation. 

Exception II—No party to the instrument who has induced any 
other purty to make, draw, accept, indorse, or transfer the same to him 
for a consideration which he has failed to pay or perform in full, sball 
recover thereon an amount exceeding the value of the consideration (if 
avy) which he has actually paid or performed. 


44. When the consideration for which a person signed a promissory 
Partial absence or failure uote, bill of exchange, or cheque consisted of 
of money-consideration, money, and was originally abseut in part or has 
subsequently failed in part, the sum which a bolder standing in imme- 
diate relation with such siguer is entitled to receive from him is propor- 
tionally reduced. 

Keplanation.—The drawer of a bill of exchange stands in imme- 
diate relation with the acceptor, The maker of a@ promissory note, bill 
of exchange, or cheque stands in immediate relation with the payee, and 
the indorser with his indorsee, Other signers may by agreement stand 
in immediate relation with a holder, 


Fllustration, 


A drawa a Dill on B for Rs. 500 payuble to the order of A. B accepts the bill, 
but subsequently dishonours it by non-payment. A sues B on the bill. B proves that 
it was aceepted for value aw to Ra. 400, and as an accommodation to the plaintiff as to 
the residue. A can only recover Rs. 400. 

45. Where a part of the consideration for which a person signed a 
Partin] failure of con. Promissory vote, bill of exchange, or cheque, 
sideration uot consisting of though nut consisting of mouey, is ascertain- 
money: able in money without collateral enquiry, and 
there has been a failure of that part, the sum which a holder standing 
in immediate relation with such signer is entitled to receive from bim 
is proportionally reduced. 


. 





CHAPTER IV. 
Or NEGOTIATION. 
48. The making, acceptance, or indorsement of a promissory note, 


bil] of exchange, or cheque is completed by de- 


Delivery. livery, actual or constructive, 
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As between parties standing in immediate relation, delivery to be 
2ffectual must be made by the party making, accepting, or indorsing the 
ostrument, or by a person authorized by him in that behalf. 

As between such parties and any holder of the instrument other 
shan a holder in due course, it may be shown that the instrument was 
delivered conditionully or for a special purpose only, aud not for the 
-urpose of transferring absolutely the property therein. 

_ A promissory note, bill of exchange, or cheque payable to bearer, 
is negotiable by the delivery thereof. 

A promissory note, bill of exchange, or cheque payable to order, is- 
xegotiable by the holder by indorsement and delivery thereof, 


47. Subject to the provisions of section fifty-eight, a promissory 
note, bill of exchange, or cheque -payable to 
bearer, is negotiable by delivery thereof. 


Exception.—A promissory note, bill of exchange, orcheque delivered 
yn condition that it is not to take effect except in a certain event, is 
10t negotiable (except in the hands of a holder for value without notice 
2% the condition), unless such event happeus. 


Negotiation by delivery. 


Ltlustrations. 


(a.) A, the holder of a negotiable instrument payable to bearer, delivers it to B’s 
agent to keep for B. The instrument has been negotiated. eu ttt 

(b.) A, the holder of a negotiable instrument payable to bearer, which is in the 
sands of A’s banker, who is at the time the banker of B, directs the banker to transfer 
he instrument to B’s credit in the banker’s account with B. The banker does so, and 
‘ecordingly now possesses the instrument as B’s agent. The instrument has been 
negotiated, and B has become the holder of it. 


48. Subject to the provisions of section fifty-eight, a promissory 
Negotiation by indorso- note, bill of exchange, or cheque payable to the 
ment. order of a specified person, or to @ specified 
yerson or order, is negotiable by the holder by indorsement and delivery 
shereof. 


48. The holder of a negotiable instrument indorsed in blank may, 
Convorsion of indorsc. Without signing his own name, by writing above 
ment in blank into indorse- the indorser’s signature a direction to pay to 
ment in full. any other person as indorsee, convert the in- 
lorsement in blank into an indorsement in full; and the holder does 
10¢ thereby incur the responsibility of an indorser. 


50. The indorsemeut of a negotiable instrument followed by delivery 
trausfers to the indorsee the property therein 
with the right of further negotiation; but the 
“‘ndorsement may, by express words, restrict or exclude such right, or 
may merely constitute the indorsee an agent to indorse the instrument, 
or to receive its contents for the iudurser, or for some other specified 
person. 


Effect of indorsement. 


dllustrations. 


B sigua the following indorsements on different negotiable instruments payable to 
(a. “Pay the contents to C only.” 
5.) “ Pay C for my use.” 
{e.) “Pay C or snler for the accgunt of B.” 
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(@.) “The within must be credited to C.” 
These ines exclude the right of further negotiation by C. 
e.) “Pay C.” 
‘ fy.“ Pay C value in account with the Oriental Bank.” 
(g-) “Pay the contents to C, being part of the gonsideration in a certain deed of 


a 


assignment executed by C to the indorser and others. 
These indorsements do not exclude the right of further negotiation by C. 


51. Every sole maker, drawer, payee, or indorsee, or all of several 

joint makers, drawers, payees, or indorsees, of a 

Who may nogosiete: negotiable instrument, may, if the negotiability 

of such instrument has not beeu restricted or excluded as mentioved iu 
section fifty, indorse and negotiate the same. 


Eaplanation.—Nothing in this section enables a maker or drawer 
to indorse or negotiate an instrument, unless he is in lawful possession 
or is holder thereof; or enables a payee or indorsee to iudorse or nego- 
tiate an inatrument, unless he is holder thereof. 


Lilustration. 


A bill is drawn payable to A or order. A indorses it to B, the indorsement not 
containing the words “our order” or any equivalent words. B may negotiate the in- 
strument. 


52. The indorser of a negotiable instrument may, by express words 
Indorser who excludes hig iu the indorsement, exclude his own liability 
own liability or makes it thereon, or inake such liability or the right ox 
conditional. the indorsee to receive the amount due thereon 
depend upon the happeniug of a specified event, although such event 
may never happen. 

Where an indorser so excludes his liability, and afterwards becomes 
the holder of the instrument, all intermediate indorsers are liable to 
him. 

Illustrations. 


(a.) The indorser of a negotiable instrument signs his name, adding the words— 
“ Without recourse.” | 

Upon this indorsement he incurs no liability. 

(6.) A is the payee and holder of a negotiable instrament. Excluding personal 
liability by an indorsement “ without recourse,” he transfers the instrument to B, and 
B indoresea it to C, who indorses it to A. A is not only reinstated in his former righta, 
but has tho rights of an indorsee against B and C. 


53. A holder of a negotiable instrument who derives title from a 
Holder deriving title from bolder in due course has the rights thereon of 
holder in due course, that holder in due course. 


54. Subject to the provisions hereinafter contained as to crossed 
Instrument indorsed in cheques, a negotiable instrumeut indorsed in 
blank. blank is payable to the bearer thereof, even 
although originally payable to order. 
55. If a negotiable instrument, after having been indorsed in blank 
Conversion af indoree- if judorsed in full, the amouut of it canpot bi. 
meut in blink inte indorse- claimed from the indorser in full, except by 
ment in full. the person to whom it has been indursed ir 
full, or by one who derives title through such person, 
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56. No writing on a negotiable instrument is valid for the purpose. 
Indorsement for part of Of negotiation if such writing purports to trans 
sum doc. fer only a part of the amount appearing to be 
due on the instrument; but where such amount has been partly paid, 
a note to that effect may be indorsed on the instrument, which may 

then be negotiated for the balance. 
idsai'capraseuiniew Gaze 57. The legal representative of a deceased 
not, by delivery only, nego- person cannot negotiate, by delivery only, » 
tinte instrament indorsed promissory note, bill of exchange, or cheque 
payable to order, and indorsed by the deceased, 

ut not delivered, 


58. When a negotiable instrumeut has been lost, or bas been 
Instrument obtained by Obtained froin any maker, acceptor, or holder 
unlawful means or for un- thereof by means of an offence or fraud, or for 
lawful consideration. an unlawful consideration, no possessor or inr 
dorsee who claims through the person who found or so obtained the 
instrument is entitled to receive the amount due thereon from such 
maker, acceptor, or holder, or from any party prior to such holder, unless. 
such possessor or indorsee is, or some person through whom he claims 
was, a holder thereof in due course, 


59, The holder of a negotiable instrument, who has acquired it 
Instrument acquired after after dishonour, whether by non-acceptance 
dishonour or when over-dae. or non-payinent, with notice thereof, or after 
maturity, has only, as against the other parties, the rights thereon of 
his transferor : 
Provided that any person who, in good faith and for consideration, 
Accommodation note or becomes the holder, after maturity, of a pro- 
bill. missory note or bill of exchange made, drawn, 
or accepted without consideration, for the purpose of enabling some 
party thereto to raise money thereon, may recover the amount of the 
note or bill from any prior party. 
Illustration. 


The soceptor of a bill of exchange, when he accepted it, depasited with the. 
drawer certain goods as a collateral security for the Lee eat of the bill, with power 
to the drawer to sell the goodsand apply the proceeds in discharge of the bill if it 
were not paid at maturity. The bill not having been paid at maturity, the drawer 
sold the goods and retained the proceeds, but indorsed the bill to A. A’s title is 
aubject to the same objection as the drawer’s title. 

60. A negotiable iustrument may be negotiated (except by the. 

Instrument negotiable till maker, drawee, or acceptor after maturity) untit 
payment or satisfaction. payment or satisfaction thereof by the maker, 
drawee, or acceptor at or after maturity, but not after such payment or 
satisfaction, 





CHAPTER V. 
Or PRESENTMENT. 

61, A bill of exehange payable after sight must, if go time or place 
Presentment for sccept- 18 specified therein for presentment, be present- 
ance, ed to the drawee thereof for acceptance, if he- 
cau, after reasonable search, be found, by a person entitied 40 defaand. 
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ceptan within a reasonable time after it is drawn, and in business 

oar Ane a bnsiness-day. In default of such presentment, no party 

thereto is liable thereon to the person making such default. _ 
If the drawee cannot, after reasonable search, be found, the bill is 

ishonoured, ; 

a If the bill is directed to the drawee at a particular place, 1¢ must 

be presented at that place; and if at the due date for presentment he 

cannot, after reasonable search, be found there, the bill is dishonoured. 


62. A promissory note, payable at a certain period after sight, must 
Presentmont of promis- be presented to the maker thereof for sight (if 
sory note for sight. he can, after reasonable search, be found) by a 
rson entitled to demand payment, within a reasonable time, after it 
is made-and in business hours on a business-day, In default of such 
presentment, no party thereto is liable thereon to the person making 
such default. 


68, The holder must, if so required by the drawee of a bill of 

Drawee’s time for deli. exchange presented to him for acceptance 

beration. allow the drawee twenty-four hours (exclusive, 
of public holidays) to consider whether he will accept it. 


64. Promissory notes, bills of exchange, and cheques, must be pre- 

Presentment for paymont, S8euted for payment to the muker, acceptor, or 

drawee thereof respectively, by or on behalf of 

the holder as hereinafter provided, In default of such presentment, 
the other partics thereto are not Jiable thereon to such holder. 


Bxception.—Where a promissory note is payable on demand, and 


is not payable at a specitied place, uo presentment is necessary in order 
to charge the maker thereof. 


65. Presentment for payment must be made during the usual hours 


Hours for presontmont, Of business, and, if at a banker's, within bank- 
ing hours. 


Presentment for payment - 86. A promissory note or bill of exchange, 
of instrument payable after made payable at a specified period after date or 
date or sight. sight thereof, must be presented for payment 

at maturity, 


67. A promissory note payable by instalments must be presentec 
Presentment for payment for payment on the third day after the date 
of promissory note payable fixed for payment of each instalment ; and non- 


by instalmenta, payment on such presentment has the “same 
effect as non-payment of a note at maturity. 


Preseatment for payment 68. A promissory note, bill of exchange, or 
of instrament payable at Cheque, made, drawn, or accepted payable at - 
place and not elee- specitied place, and not elsewhere, must, in orde 

oe to charge any party thereto, be presented fo: 

payment at that place, 
69. A promissory — or are of exchange made, drawn, or accept- 

Instrament payable at payable at a specified place, must, in orde 
specified placa, 7 


to charge the maker or drawer thereof, be pre- 
sented for payment at that place. 


i’ te vr 
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70, A promissory note or bill of exchange, not made payable a 
Presentment where no mentioned in sections sixty-eight and sixty: 
sxclasive place specified. nine, must be presented for payment at the 


ylace of business (if any), or at the usual residence, of the maker, 
Jrawee, or acceptor thereof, as the case may be. 


71. If the maker, drawee, or acceptor of a negotiable instrument, 
Presentment when maker, a8 00 known place of business or fixed resi- 
&o., hag no Known place of dence, and no place is specified in the instru- 
business or residence, ment for presentinent for acceptance or pay- 


ment, such presentment may be made to him in person wherever he can 
be fouud, 


72, A cheque must, in order to charge the drawer, be presented at 
Presentment of chequeto the bank upon which it is drawn before the 


charge drawer. relation between the drawer and his banker has 
been altered to the prejudice of the drawer. 


78. A cheque must, in order to charge any person except the 
Prosontmont of chequeto drawer, be presented within a reasonable time 
charge any other person. after delivery thercof by such person, 
74, Subject to the provisions of section thirty-one, a negotiable 
Presontment of instrn. instrument payable on demand must be _ pre- 


ment payable on demand. sented for payment within a reasonable time 
after it is received by the holder. 


75. Presentment for acceptance or payment may he made to the 
ee ae ere duly authorized agent of the drawee, makcr, or 
agont, representative of de. acceptor, as the case nay be, or, where the 
ceased, or assignee of insol. drawee, maker, or acceptor has died, to his lega. 


vent, representative, or, where he has been declarec 
an insolvent, to his assignee. ° | 


76. No presentment for payment is necessary, and the instrament 
When presentment uune- 18 dishonoured at the due date for preseutmen 

coasary. in any of the following cases :— 

(a) if the maker, drawee, or acceptor intentionally prevents the 
presentment of the instrument, or, 

if the instrument being payable at his place of business, he close: 
such place on a business day during the usual business hours, or, 

if the instrument being payable at some other specified place 
neither he nor any person authorized to pay it attends at such place 
during the usual buisness hours, or 


if the instrument not being payable at any specified place, he can- 
not, after due search, be found; 

(6) as against any party sought to be charged therewith, if he has 
eugaged to pay notwithstanding non-presentment ; 

(c) as against any party if, after maturity, with knowledge that the 
instrument has not been presented— 


he makes a part payment on account of the amount due on the 
instrument, 
or promises ta pay the amonnt due thereon in whole or in part, 


or otherwise waives his right to take advantage of any default ic 
presentment for payment # ° 
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(dy as against the drawer, if the drawer could uot éuffér damage 
from the want of such presentment, . 3 
77, When a bill of exchange, accepted payable at a specified bank, 
Liability of banker for has been duly presetited there for payment and 
negligently dealing with bill dishonoured, if the banker so negligently or 
presented for payment. improperly keeps, deals with, or delivers back 
auch bill as to cause loss to the holder, he must compensate the holder 
for such loss, 
CHAPTER VI. 
Or PaYMENT AND INTEREST, 
78. Subject to the provisions of section eighty-two, clause (c), 
To whom paymentahouid payment of the amount due on a promissory 
be made. note, bill of exchange, or cheque, must, in order 


to discharge the maker or acceptor, be made to the bolder of the 
instrument. 


79. When interest at a specified rate is expressly made payable on 
Interest when rate spe. ® promissory note or bill of exchange, interest 
cified. shall be calculated at the rate specified on the 
amount of the principal money due thereon, from the date of the in- 
strument, until tender or realization of such amount, or until such date 
after the institution of a suit to recover such amount as the Court 
directa, 


80. When no rate of interest is specified in the instrument, interest 
Interest when no rate on the amount due thereon shall, except in 
epecified. cases provided for by the Code of Civil Pro- 
cedure, section 532, be calculated at the rate of six per centum per annum, 
from the date at which the same onght to have been paid by the party 
charged, until tender or realization of the amount due thereon, or, 
until such date after the institution of a suit to recover such amount as 
the Court directa, 
Evplanation.—When the party charged is the indorser of an in- 
strument dishonoured by non-paynrent, he is liable to pay interest only 
from the time that he receives notice of the dishonour, 


81, Any person liable to pay, and called upon by the holder thereof 


Delivery of instrumenton pe , the amount due on a promissory note, 
peymeat, or indemnity in bill of exchange, or cheque, is, before payment, 
case Oak. 


entitled to have it shown, and is, on payment, 
entitled to have it delivered up, to him, or, if the instrument is lost or 
cannot be produced, to be indemnified against any further claim thereon 
against Lim, 





CHAPTER VIL: 
_ Or Discuaxck From Liazitiry on Norks, Bris, axp 
CHEQUES, | 
82. The nisker, acceptor, or indorser, re- 
_ Discharge from lability ghectively, of a negetinble instrument, is dis- 
charged frum liability thereom— - 
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{w) toa holder thereof who cancels such acceptor’s or indorser’s 

by cancellation ; name with intent to discharge bim, and to all 
parties claiming under such holder ; 

(6) to a holder thereof who otherwise discharges such maker, 


by release ; acceptor, or indorser, and to all parties deriving 
title under such holder after notice of such dia- 
charge ; 
(c) to all parties thereto, if the instrument is payable to bearer, 
by payment. or has been indorsed in blank, and such maker, 


os acceptor, or indorser mukvs payment in due 
cotrse of thé amount due thereon. 
83. If the holder of a bill of exchange allows the drawee more 
Discharge by allowing than twenty-four hours, exclusive of public 
drawee more than twenty. holidays, to consider whether he will accept the 
four hours to accept. same, all previous parties not consenting to such 
allowance are thereby discharged from liability to such holder. 


84. When the holder of a cheque fails to present it for payment 
When cheque not duly Within a reasonable time, and the drawer there+ 
presented. and drawer of sustains loss or damage from such failure, 
damaged thereby. he is discharged from liability to the holder, 


85. Where a cheque payable to order purports to be indorsed by 


Cheque payable fo order, OF On behalf of the payee, the druwee is dis- 
charged by payment in due course. 


86. If the holder of a bill of exchange acquiesces in a qualified 
Parties not consenting acceptance, or one limited to part of the sum 

discharged by qualified or mentioned in the bill, or which substitutes a 
limited acceptance. different place of time for payment, or which, 
where the drawees are not partners, is not signed by all the drawees, 
all previous parties whose consent is not obtained to such acceptance 
are discharged as against the holder and those claiming under him, 
@nless on notice given by the holder they assent to such acceptance, 

Eaplanation—An acceptance is qualified— 

(a) where it is conditional, declaring the payment to be depend- 
ent on the happening of an event therein stated ; 

(b) where it undertakes the payment of part only of the sum 
ordered to be paid ; : 

(c¥ where, no place of payment being specified on the order, it 
undertakes the payment at a specified place, and not otherwise or else- 
where; or where, a place of payment being specified in the order, it 
undertakes the payment at sume other place, and not otherwise or else- 
where ; 

(d) where it undertakes the payment at a time other than that at 
which under the order it would be legally due. 


87. Any material alteration of a negotiable instrument rendets 

Bifect of material altera- the same void as against any one who is a party 

tion. thereto at the time of making such alteration, 

aud does not consent thereto, unless it was made in order to carry out 

the common intention of the origizal parties ; 
*f &R 
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and any such alteration, if made by an indorsee, discharges his 
indorser from all liability to him in respect of 
Alteration by indorsee. the consideration thereof. 


The provisions of this section are subject to those of sections 
“wenty, forty-nine, eighty-six, and one hundred and twenty-five, 


88. An acceptor or indorser of a negotiable instrument is bound 
Acceptor or indorser by his acceptance or indorsement notwitbstand- 
sound notwithstanding pres ing any previous alteration of the iostru- 
ious alteration. ment. 


Pavinent ot tasteumeut 89. Where a promissory note, bill of ex 
>» which alteration is not change, or cheque, has been materially altered, 
apparent. but does not appear to have been so altered, 

or where a cheque is presented for payment which does not, at the 
ime of presentation, appear to be crossed, or to have had a crossing 
vhich has been obliterated, 

payment thereof by a person or banker liable to pay, and paying 
she same according to the apparent tenor thereof at the time of pay- 
neut and otherwise in due course, shall discharge such person or banker 
tom all liability thereon; and such payment shall not be questioned 
xy reason of the instrument having been altered, or the cheque crossed. 


Extinguishmont of rights 90. If a bill of exchange which has been 
f action on bill in acoept- negotiated is, at or after maturity, held by the 
o's bands. acceptor in his own right, all rights of action 


thereon are extinguished. 


CHAPTER VIII. 
Or Notice or DIsHONOUR. 


91. A bill of exchange is said to be dishonoured by non-acceptance 
Dishonour by non-ac- When the drawee, or one of several drawees not 
veptance. being partners, makes default in acceptance 
apon being duly required to accept the bill, or where presentment is 
axcused and the bill 1s not accepted. 


. Where the drawee is incompetent to contract, or the acceptance is 
qualified, the bill may be treated as dishonoured. . 


92. A promissory note, bill of exchanye, or cheque, is said to be 
* Dishonoar by non-pay- dishonoured by non-payment, when the maker 
ment. of the note, acceptor of the bill, or drawee of 
ra cheque, makes default in payment upon being duly required to pay 
she same, 


93. When a promissory note, bill of exchange, or cheque, is dis- 

By nnd to whom notice honoured by non-acceptance or non-payment, 
phould be given. the holder thereof, or some party thereto who 
‘emains liable thereon, must give notice that the instrument has been 
© dishonoured to all other parties whom the holder seeks to make 
severally liable thereon, and te some one of several parties whom be 
secks to make jointly liable thereon, 
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Nothing in this section renders it necessary to give notice to the 
maker of the dishonoured promissory note, or the drawee or acceptor 
of the dishonoured bill of exchange or cheque. 

94 Notice of dishonour may be given to a duly authorized agent 

Mode in which notice Of the person to whom it is required to be given, 
may be given. or, where he has died, to his legal representa- 
tive, or, where he has been declared an insolvent, to his assignee; may 

oral or written ; may, if written, be sent by post; and may be in any 
form ; but it must inform the party to whom it is given, either in ex- 
press terms or by reasonable intendment, that the instrument has been 
dishonoured, and in what way, and that he will be held liable thereon; 
and it must be given within a reasonable time after dishonour, at the 
place of business or (in case such party has no place of business) at the 
residence of the party for whom it is intended. 
' ‘Xf the notice is duly directed and sent by post and miscarries, such 
miscarriage does not render the notice invalid, 
' 95. Any party receiving notice of dishonour must, in order to 

Party receiving must render any prior party liable to himself, give 
transmit notice of disho- notice of dishonour to such party within a 
nour, reasonable time, unless such party otherwise 
receives due notice as provided by section ninety-three, 

96. When the instrument is deposited with an agent for present- 

ment, the ageut is entitled to the same time to 

Agent for presentment. sive notice to his principal as if he were the 
holder giving notice of dishonour, and the principal is entitled to a 
further like period to give notice of dishonour. 

97. When the party to whom notice of dishonour is despatched 

When party to whom is dead, but the party despatching the notice 


notice given is dead. is ignorant of his death, the notice is sufficient, 
nen mOWos or diakouour 98. No notice of dishonour is necessary— 
is unnecessary. 


(a) when it is dispensed with by the party entitled thereto ; 

(6) in order to charge the drawer, when he has countermanded 
payment; 

(ce) when the party charged could not suffer damage for want of 
notice ; 

(d) when the party entitled to notice cannot, after due search, be 
found ; or the party bound to give nctice is, for any other reason, unable, 
without any fault of his own, to give it; 

(e) to charge the drawers, when the acceptor is also a drawer ; 

(f) in the case of a promissory note which is not negotiable ; — 

(g) when the party entitled to notice, knowing the facts, promises 
unconditionally to pay the amount due on the instrument, 


CHAPTER IX. 
Or Noting anpD PRrorest, 
99. When a promissory note or bill of exchange has been dishonour- — 
_ Noting. ed by non-acceptance or- non-payment, the 
holder may cause such dishonour to be noted by 
& notary public upon the instrument, or upon a paper attached the eto, 
or partly upon each, 
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: uch note must be made within a reasonable time sftex dishanour, 
and must specify the date of dishonour, the reason (if any) assigned fay 
such dishonour, or, if the iustrument has not been expressly dishonoured, 
the reason why the holder treats it as dishonoured, =e the uetary’s 
charges. 


100. When a promissory note or bill of exchange has been dis- 

Probes. honoured by non-acceptance or non-payment, the 

holder may, within a reasonable time, cause such 

dishonour to be noted and certified by a uotary public. Such certificate 
is called a protest, 


When the acceptor of a bill of exchange has become insolvent, or 
Protest for better seon- his credit has been publicly impeached before 
rity. the maturity of the bill, the holder may, within 
a reasonable time, cnuse a notary public to demand better security of 
the acceptor, and, on its being refused, may, within a reasonable time, 
cause such facts to be noted and certified as aforesaid. Such certificate 
is called a protest for better security. 


Contents of protest. 101. A protest under section one hundred 
must contain— 

(a) either the instrument itself, or a literal transcript of the instru- 
ment and of everything written or printed thereupon ; 

(b) the name of the person for whom and against whomthe inatru- 
ment has been protested ; 

{c) a statement that payment or acceptance, or better security, as 
the case may be, has been demanded of such person by the notary public ; 
the terms of his answer (if any), or a statement that he gave no answer, 
or that he could not be found ; 

' (d@) when the note or bill has been dishonoured, the place and time 
of dishonour, and, when better security has been refused, the place and 
time of refusal ; 

(e) the subscription of the notary public making the protest; 

(f) in the event of an acceptance for honour or of a payment for 
honour, the name of the person by whom, of the person for whom, and the 
manner in which, such acceptance or payment was offered and effected. 


102, When a promissory note or bill of exchange is required by law 

Notice of protest. to be protested, notice of such Rapes: must be 

given instead of notice of dishonoar, in the 

same manner and subject to the same conditions; but the notice may 
be given by notary public who makes the protest. 


108, All bills of exchange drawn payable at some other place than 
Protest for non-payment the place meutioued as the residence of the 
after dishononr by non- drawee, and which are dishonoured by non- 
noceptance. acceptance, may, witbout further presentment 
to the drawee, be protested for non-payment, in the place specified for 
payment, unless paid before or at maturity. | 


104. Foreign billa of exchange must be protested for dishonour 
Proteat of foreign bills. when suc protest is required by the law of the 
place where they are drawn, . 
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CHAPTER X. 
Or ReasonaBLe TIME, 


105. In determining what is a reasonable time for presentment for 

acceptance or payment, for giving notice of die- 

Reasonable time. honour, and er noting, regard shall be had te 

the nature of the instrument and the usual course of dealing with re- 

spect to similar instruments ; and, in calculating such time, public holi- 
days shall be excluded. 


106. If the bolder and the party to whom notice of dishonour is 
Reasonable time of giv. given carry on business or live (as the case 
ing notice of dishonour. may be) in different places, such notice is given 
within a reasonable time if it is despatched by the next post or on the 
day next after the day of dishonour, 
If the said parties carry on business or live in the same place, such 
notice is given withiu a reasonable time if it is despatched in time to 
reach its destination on the day next after the day of dishonour, 


107. A party receiving notice of dishonour, who seeks to enforce 
Reagonable time for his right against a prior party, transmits the 
transmitting such notice. notice within a reasonable time if he transmits 
it within the same time after its receipt as he would have had to give 
notice if he had been the holder, 


CHAPTER XI. 


Or ACCEPTANCE AND PaYMENT FOR HONOUR AND REFERENCE 
IN CASE OF NEED, 


108. When a bill of exchange has been noted or protested for non- 

acceptance or for better security, any person 

Acceptance for honour. not being a party already liable thereon may, 

with the consent of the holder, by writing on the bill, accept the same 
for the honour of any party thereto. 

Unless the person who intends to accept supra protest first de- 
clares, in the presence of a notary, that he does it fur hcnour, and has 
such declaration duly recorded ‘n the notarial register at the time, his 
acceptance shall be a nullity. 

109, A person desiring to accept for honour must, in the presence 

How acceptance for Of a notary public, subscribe the bill with his 
honour must be made. own hand, and declare that he accepts under 

rotest the protested bill for the honour of the drawer or of a particular 
indorser whom he names, or generally for honour ; and such declaration 
must be recorded by the notary in his register. 

110. Where the Bate ite bg a a cane pasa 

Acceptance uot specifyi is made, it shall be deemed to be made for the 
for whose honour itis made honour of the drawer. 

111. An acceptor for honour bine ee pa pers sub- 

i sequent to the party for whose honour he 
ame a ial iS phy the a the bill if the drawee do 
not ; and sach party and all prior parties are liable in their respective 
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capacities to compensate the acceptor for honour for all loss or damage 
sustained by him in consequence of such acceptance, ; j 
But ao acceptor for honour is nut liable to the holder of the bill 
unless it is presented, or (in case the address given by such acceptor on 
the bill is a place other than the place where the bill is made payable) 
forwarded fur presentment, not later than the day next after the day of 
its maturity. ‘ . 
112. An acceptor for honour cannot be charged unless the bill bas, 
When acceptor for honour at its maturity, been presented to the drawee 
may be charged. for paymeut, aud has been dishonoured by him, 
and noted or protested for such dishonour. 


113, When a bill of exchange has been noted or protested for non- 

" aiyinent doe hodour: powers any person may pay the same for the 

onour of any party liable to pay the same 

provided that the person so paying has previously declared befvure a 

hotary public the party for whose honour he pays, and that such declara- 
ation has been recorded by such notary public, 


114. Any person so paying is entitled to all the rights, in respect 
Right of payer for honour. of the bill, of the holder at the time of suct 
payment, and may recover from the party for 
whose honour he pays all sums so paid, with interest thereon, and witk 
all expenses properly incurred in makiug such payment. 

115. Where a drawee in case of need is named in a bill of exchange 

Drawee in case of need, OF in any indorsement thereon, the bill is not 


dishonoured uutil it has been dishonoured by 
such drawee. 


, Acceptance and payment 116. A drawee in case of need may accept 
without protest. and pay the bill of exchange without previous 
protest. 
CHAPTER XII, 


Or COMPENSATION, 


117. The compensation payable in case of dishonour of a proniis- 
. Bales as to compensa. sory note, bill of exchange, or cheque, by any 
tion. party liable to the holder or any indorsee, shall 
(except in cases provided for by the Code of Civil Procedure, section. 
532) be determined by the following rules :— 

(a) the holder is entitled to the amount due upon the instrument, 
together with the expenses properly incurred in presenting, noting, and 
protesting it ; 

(6) when the person charged resides at a place different from that 
at which the instrument was payable, the holder is entitled to receive 
such sum at the current rate of exchange between the two places ; 

(c) an indorser who, being liable, has paid the amount due on the 
same, is eutitied to the amount so paid, with interest at six per centum 
per annum from the date of payment until tender or realization thereof’ 
together with all expenses caused by the dishonour aud payment ; 
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(d) when the person charged and sueh indorser reside ot different 
places, the indorser is entitled to receive such sum at the current rate 
.of exchange between the two places ; 


(e) the party entitled to compensation may draw a bill upon the 
party liable to compensate him, payable at sight or on demand, for the 
amount due to him, together with all expenses properly incurred by 
him. Such bill must be accompanied by the instrument dishonoured 
and the protest thereof (if any). If such bill is dishonoured, the party 
dishonouring the same is liable to make compensation thereof in the 
Satine mauner as in the case of the original bill. | 


CHAPTER XIII. 
SpeciaL Rutes or EvipENnor, 


~ Presamptions as to nego- 118, Until the contrary is proved, the 
tiable instruments, following presumptions shall be made :— 

(a) that every negotiable instrument was made or drawn for consi- 
deration, and that every such instrument, when 
it has been accepted, indorsed, negotiated, or 
transferred, was accepted, indorsed, negotiated, or transferred for consi« 
deration ; 


‘ of consideration ; 


(b) that every negotiable instrument bear- 
ing a date was made or drawn on such date ; 
(c) that every accepted hill of exchange 
aa to time of acceptance; was accepted within a reasonable time after its 
date aud before its maturity; 

(d) that every transfer of a negotiable in- 
strument was made before its maturity ; 
as to order of indorse- (e) that the indorsements appearing upon 
ments ; a negotiable instrument were made in thé 
order in which they appear thereon ; , 
(f) that a lost promissory note, bill of ex- 
change, or cheque, was duly etamped ; 

(g) that the holder of a negotiable instrument is a holder in dué 

that holder isa holder in course; provided that, where the instrament 
Aue course, has been obtained from its lawful owner, or 
from any person in lawful custody thereof, by means of an offence or 
fraud, or has been obtained from the maker or acceptor thereof by 
means of an offence or fraud, or for unlawful consideration, the bur- 
then of proving that the holder is a holder in due courge lies upon him. 


119. In a suit upon an instrument which has been dishonoured, 

Presumption on proof of the Court shall, on proof of the protest, pre- 

Protest. suine the fact of dishonour, unless and until 
such fact is disproved. 


120. No maker of a promissory note, and ne drawer of a Dill, of 
Eatop | sgainst den ing exchange or cheque, and no acceptor of a Di 
original va idity of invore 


ap to date ; 
as to time of tranafer; 


- gs to stamp; 


of exchange for the honour of the drawer, shall, 
: in a suit thereon by a holder in due course, 
tisha to deny the validity of the instrument as origivally made or 
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121. No maker of a promissory note, and no acceptor of & bill of 

pel against denying exchange payable to, or to the order of, a speci+ 

capecity of payestoiudorse. fied person, shall, in a suit thereon by a holder 

ip due course, be permitted to deny the payee’s capacity, at the date 
of the note or bill, to indorse the same, 

122. No ivdorser of a negotiable instrument shall, in a suit thereon 

by a subsequent holder, be permitted to deny 


B | against denyin : : 
igustee, Sag capecily: of the signature or capacity to contract of any 
prior party. prior party to the instrument, 
CHAPTER XIV. 


Or Crossep CHEQUES. 


123. Where a cheque bears across its face an addition of the word: 
“and company” or any abbreviation thereof 
between two parallel transverse lines, or of twc 
parallel transverse lines simply, either with or without the words “ not 


negotiable,” that addition shall be deemed a crossing, and the cheque 
shall be deemed to be crossed generally. 


Cheque crossed generally. 


124. Where a cheque bears across its face an addition of the name 

of a banker, either with or without the words 

Cheque crossed specially. « not negotiable,” that addition shall be deemed 

@ crossing, and the cheque shall be deemed to be crossed specially, and 
to be crossed to that bauker. 


125. Where a cheque is uncrossed, 
Crossing after issue. holder may cross it gene ally or specially. = 
ef Where a cheque is crossed generally, the holder may cross it spe- 
¢ . 
Where a cheque is crossed generally or specially, the holder may 
add the words “ not negotiable.” 

Where a cheque is crossed specially, the banker to whom it is cross- 
ed may again cross it specially to another banker, bis agent, for collec- 
tion. 


Payment of cheque cross- 126. Where a cheque is crossed generally, 
ed generally. the banker on whom ‘it is drawn shall’ net vy 
it otherwise than to a banker. 
Where a cheque is crossed specially, the banker on whom it is 
_ Payment of cheque cross. drawn shall not pay it otherwise than to the 
ed specially. erp to whom it is crossed, or his agent for 
collection. 


127. Where a cheque is crossed specially to more than one banker, 

Payment of chequecross. except when crossed to an agent for the purpose 

ed specially morethanonoe. of collection, the banker on whom it is drawn 
shall refuse payment thereof. 


128. Where the banker on whom a crossed cheque is drawn has 
Payment io due conrveof paid the same in due course, the banker payieg 
crossed cheque, the cheque, and (in case such cheque has come 
to the hands of the payee) the drawer thereof, shall respectiyelg he 
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entitled to the same rights, and be placed in the same position in all 
reapects, as they would respectively be entitled to and placed in if the 
pucant of the cheque had been paid to and received by tlie true owner 
ereot, . 
_ 129. Any banker paying a cheque crossed generally otherwise than 
Payment of crossed che- 0 & banker, or a cheque crossed specially other- 
que out of due course. wise than to the banker to whom the sanie ig 
crossed, or his agent for collection, being a banker, shall be liable to 


the true owner of the cheque for an loss he may sustain owing to 
th 
cheque having been so sail : : ; ° 


130. A person taking a cheque crossed generally or specially, bear- 
Cheque bearing “not ne. ing in either case the words “ not negotiable,” 
gotiable.” shall not have, and sball not be capable of 
giving, a better title to the cheque than that which the person from 
whom he took it bad. 


131. A banker who has,in good faith, and without negligence, 
Non-liability of banker Yeceived payment, for a customer, of a cheque 
receiving payment of che- crussed generally or specially to himself, shall 
qn not, in case the title to the cheque proves dé- 
fective, incur any liability to the true owner of the cheque by reason 
only of having received such payment, 





CHAPTER XV. 
Or BILLs IN Sets, 


132. Bills of exchange may be drawn in parts, each part beini 
numbered, and containing a provision that it 
Bevel bile shall continue payable only so long as the others 
remain unpaid. All the parts together make a set; but the whole set 
coustitutes only one bill, and is extinguished when one of the parts, if 
f. separate bill, would be extinguished, : 
Exception.—When a person accepts or indorses different pdrts of 
the bill in favour of different persons, he and the subsequent indorsers 
of each part are liable on such part as if it were a separate bill, 


133. As between holders in due course of different parts of the 

Holder of first acquired same set, he who first acquired title to his part 

part entitled to all. is entitled to the other parts and the money 
represented by the bill. 





CHAPTER XVI. 
Or INTERNATIONAL LAW. 


134, In the absence of a contract a the airway 6 the liability of 

Law governing liability the maker or drawer of a foreign promissory 
of maker, acesyice, pag note, bill of exchange, or cheque, is regulated in 
dorser of foreign instru- all essential matters by the law of the place 
pes where he made the instrument, and the re- 
spective liabilities of the acceptor and indorser by the law of the place 


the inetrument is made payable. 
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Illustration, 


A bill of exchange was drawn by A in California, where the rate of interest is 
5 per cent., and accepted by 8, Lag fa in Washington, where the rate of interest 
is 6 per cent. The bill is endoreed in British India, and is dishonoured. An action 
mm the bill is brought against B in British India. He is liable to pay interest at the 
‘ate of 6 per cent. only; but if A is charged as drawer, A is liable to pay intereat 


at the rate of 25 per cent. 


135, Where a promissory note, bill of exchange, or cheque, is made 
yable in a differeut place from that in which 


Law of place of payment pa 
roverns disbonour. it is made or indorsed, the law of the place 


where it is made payable determines what constitutes dishonour, and 
what notice of dishonour is sufficient. 


Lllustration. 


A bill of exchange drawn aud indorsed in British India, but accepted payable 

"n Franco, is dishonoured. The indorsee causes it to be protested for such dishonour, 
nd gives notice thereof in accordance with the law of France, though not in accord- 
‘noe with the rules herein contained in respect of bills which are not foreign. The 


notice is sufficient. 


186, If a negotiable instrument is made, drawn, accepted, or in- 
Instrument made, &6., dorsed out of British India, but in accordance 
out of British India, bat in with the law of British India, the circumstance 
eocordance with its law. that any agreement evidenced by such instru- 
ment is invalid according to the law of the country wherein it was en- 
tered into does not invalidate any subsequent acceptance or indorsement 
nade thereon in British Jndia. 


137. The law of any foreign country regarding promissory notes, 
Presumption asto foreign bills My exchange, and cheques, shall be pre- 
W. sumed to be the sa iti 

aaless and until the contrary is proved, ee ene ae 


SCHEDULE, 


(a.)—STATUTES, 








Mee eaten oeee epee estiey 





Seat 


Year and chapter. | Title. Extent of repeal. 


, Wm. III. C. 17 eee An Act for th bette 
Bille of Eschinge:. payment of Inland | The whole. 


&4Anna,c.8 ...) An Act for giving like remedy upon | The whole. 
foiniesory notes as is now used upon 
is of Exchange. and for the better 
payment of Inland Bills of Exchange. 
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(6.)—Acts or THE Governon-GENERAL IN Counocrt. 


a 





Number and year. | Title. | Extent of repeal. 
VI. of 1840... “| An Act for the amendment of the law | The whole. 
concerning the negotiation of Bills of 
Exchange. 


V. of 1866... .. | An Act to ‘amend 3 in certain respects the —- 11, 12, and 
Commercial Law of British India. 


XV. of 1874... ... | The Laws Local Extent Act, 1874  ...| The first sohedule, 
so far as relates 
toAct VL of 1840 
and Act V. of 
1866, sections 11- 
12, and 13. 


ae renee 


[ 548 ] 


THE INDIAN TRUSTS ACT. 
NO. II. OF 1882. 


Raeonrved tue G,-G.’s Assent ON THE 13TH JANUARY, 1882. 


An Act to define and amend the law relating to Private Trusts 
and Trustees. 


WHEREAS it is expedient to define and amend the law relating to 
private trusts and trustees ; It is hereby enacted 


ayer as follows :-— 
CHAPTER I. 
; PRELIMINARY. 
Short-title, 1. This Act may be called “The Indian 


Trusts Act, 1882”: and it shall come into force 
Qommencoment. on the first day of March, 1882. 

It extends in the first instance to the territories respectively admi- 
nistered by the Governor of Madras in Council, 
the Licutenant-Governors of the North-West- 
ern Provinces and the Panjab, the Chief Commissioners of Oudh, the 
Central Provinces, Coorg, and Assam; and the Local Government may, 
from time to time, by notification in the official Gazette, extend it to 
any othor part of British India. But nothing herein contained affects 
the rales of Muhammadan law as to waq/f, or 
the mutual relations of the members of an un- 
divided family as determined by any customary or personal law, or 
applies to public or private religious or charitable endowments, or to 
trusts to distribute prizes taken in war among the captors ; and nothing 
awe second chapter of this Act applies to trusts created before the 
Jld day, 

2. The Statute and Acts mentioned in the schedule hereto an- 
nexed shall, to the extent mentioned in the said 
schedule, be repealed in the territories to which 
this Act for the time being extends, 


3. A “trust” isan obligation annexed to the ownership of pro- 


Local extent. 


Savings. 


Repeal of enactments. 


Interpretation-olause, perty, and arising out of a confidence de taeer 
e . iu aud accepted by the owner, or declared and 
oes accepted by him, for the benefit of auother, or 


of another and the owner: 
the person who reposes or declares the confidence is called the 


“suthor of the trust”: “author of the trust”: the person who accepts 
* trastes’: the confidence is called the “ trustee”: the per- 

son for whose benefit the confidence is accepted 
“beneficiary”: is called the “ beneficiary”: the subject-matter 
“ trast-property’’: of the trust is called “ trust-property” or “ trust- 


“ beneficial interest’: money”: the “ beneficial interest” or “ interest” 
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of the heneficiary is his right against the trustee as owner of the truat- 
«instrament of trust”,  Proberty; aud the instrument (if any) by which 
ponre errors - trust is declared is called the “ instrument 
trust”: 
a breach of any duty imposed on a trustee, as such, by any law for 
Bi seeeecedty oe being in force, is called a “ breach of 
and in this Act, unless there be something repugnant in the sab- 
. ject or context, “ registered” meaus registered 
registered : under the law for the registration of documents 
for the time being in force: a person is said to have “ notice” of a fact 
So esa either when he actually knows that fact, or 
nome when, but for wilful abstention from inquiry or 
gross negligence, he would have known it, or when information of the 
fact is givetr to or obtained by his agent, under the circumatances men- 
tioned in the Iudian Contract Act, 1872, section 229; and all expressions 
Expressions defined in used herein, aud defined in the Indian Coatract 
Act IX. of 1872. Act, 1872, shall be deemed to have the mean- 
ings respectively attributed to them by that Act. 


CHAPTER II. 
Or THE CREATION OF TRUSTS. 


4. A trust may be created for any lawful purpose. The purpose of 
a trust is lawful unless it is (a) forbidden b 
Lawfal parpose. law, or (b) is of such a nature that, if permitted, 
it would defeat the provisions of avy law, or (c) is fraudulent, or (d) in- 
volvee or implies injury to the person or property of another, or (¢) the 
Court regards it as immoral or opposed to public policy. 


Every trust of which the purpose is unlawful is void. And where 
@ trust is ereated for two purposes, of which one is lawful and the othee 
ahaa and the two purposes cannot, be separated, the whole trust is 
void, 

Explanation.—In thia section, the"‘expression “law” includes, 
where the tzust-property is immoveable and situate in a fereign country, 
the law of such country. - 3 


IUustrations. 


a.) A conveys property. to B in trust to apply the profits to the nurture of 
fomat foandtinge to be trained up ag prostitutes. The trust is void. - 
(b.) A bequeaths property to B in trust to employ it in carrying on a smuggling 
business, and ont.of the pnofite thereof te support A’s children. 1 trust is void. 
(c.) A, while in insolvent circumstances, tranafers property to B in trust for A 
during his life, and after his death for B. A is declared an insolvent. The trust for 
A is invalid as agaiast his creditors, 
5. No trust in relation to immoveable property ie valid upless do- 
Trost of immoveable clared by a non-testamentary instrument in 
Writing signed by the author of the trust or 


property. 
the trustee and, registered, a” by, the: will.of the auther of the trast or - 
of the trustee, 
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No trusts in relation to moveable property is valid unless declared 
‘ateast of moveable pro. 98 aforesaid, or unless the ownership of the pro- 
perty. perty is transferred to the trustee. 

These rules do not apply where they would operate so as to effec- 
tuate a fraud. 


6. Subject to the provisions of section five, a trust is created when 

the author of the trust indicates with reason- 

* Grontion of trast. able certainty by any words or acts (a) an in- 

tention on his part to create thereby a trust, (b) the purpose of the 

trust, (c) the beneficiary, and (d) the trust-property, and (unless the trust 

is declared by will, or the author of the trust is himself to be the trus- 
tee) transfers the trust-property to the trustee, 

Illustrations. 

a.) A bequeaths certain Property to B, “ having the fullest confidence that he 
wll ispose of it for the benefit of C. This creates a trust so faras regards A 
and ©, 

(b.) A bequeaths certain property to B, “hoping he will continue it in the 
family.” This does not create a trust, as the beneficiary is not indicated with rea- 
souable certainty. 

(c.) A bequeaths certain property to B, requesting him to distribute it amongst 
such members of O’s family as B should think most deserving. This does not 
create a trust, for the beneficiaries are not indicated with reasonable certainty. 

(d.) A bequeaths certain property to B, are | him to divide the bulk of it 
among O's children. This does not create a trust, for the trust-property is not indi- 
cated ‘with sufficient certainty. 

(e.) A bequeaths a shop and stock-in-trade to B, on condition that he pays A’s 
debts and a legacy to C. This is a condition, not a trust for A’s creditors and ©, 

Who may create traste. 7. A trust may be created— 


(a) by every person competent to contract, and, 

(b) with the permission of a principal Civil Court of original juris- 
diction, by or on behalf of a minor; 

but subject in each case to the law for the time being in force as 
to the circumstances and extent in and to which the author of the trust 
may dispose of the trust-property. 


8. The subject-matter of a trust must be 
Bubject of trust. property transferable to the beneficiary. 
- = must not be a merely beneficial interest under a subsisting 
us 
9. Every person capable of holding pro- 
ipo wey pe beaeioey: perty may be a beneficiary. | ie 
A proposed uetceey may renou Saad pete under the trust 
y digclaimer a to the trustee, or b 
Disclaimer by benofloiary. setting up, with notice of the trust, a claim inn, 
consistent therewith, 
10. Every person capable {of holding property may be a trustee ; 
epee but where the trust involves the exercise of 
tay be trustee. discretion, he cannot execute it unless he is 
competent to contract. 


ne ho No one ia bound to accept a trust, 
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A trust is accepted by any words or acta of the trustee indicat- 
ing with reasonable certainty such accept- 
Acceptance of trust. ance, 

Instead of accepting a trust, the intended trustee may, within a 
reasonable period, disclaim it, and such dis- 
claimer shall prevent the trust-property from 
vesting in him. 

_ & disclaimer by one of two or more co-trustees vests the trust- 
xroperty in the other or others, and makes him or them sole trustee or 
rustees from the date of the creation of the trust, 


Illustrations. 


Disclaimer of trust. 


(a.) A bequeaths certain property to B and O, his executors, as trustees for D. 

3and C prove A’s will. This isin iteelf an acceptance of the trust, and B and 0 
old the property in trust for D. 

(5.) A transfers certain property to B in trust to sell it, and to pay, out of the 
oroceeds, A’s debts. B accepts the trust, and sells the property. So far as regards 
3, a trust of tho proceeds is created for A’s creditors. 

(c.) A bequeaths a lakh of rupees to B upon certain trusts, and appoints him his 
executor. B severs the lakh from the general assets, and appropriates it to the spe- 
rific purpose. This is an acceptance of the trust. 





CHAPTER ITI, 
Or tHe Duties AND LIABILITIES OF TRUSTEES. 


11. The trustee is bound to fulfil the purpose of the trust, and to 
obey the directions of the author of the trust 
given at the time of its creation, except as 
modified by the consent of all the beneficiaries being competent to 
sontract. : 
Where the beneficiary is incompetent to contract, his consent may, 
‘or the purposes of this section, be given by a principal Civil Court 
of original jurisdiction. | 
othing in this section shall be deemed to require a trustee to 
bey any direction when to do so would be impracticable, illegal, or 
nanifestly injurious to the beneficiaries, 


Explanation.—Unless a contrary intention be expressed, the 
purpose of a trust for the payment of debts shall be deemed to be (a) 
to pay only the debts of the author of the trust existing and recoverable 
at the date of the instrument of trust, or, when such instrument is a 
will, at the date of his death, and (5) in the case of debts not bearing 
interest, to make such payment without interest. 


Illustrations. 


(a.) A, a trustee, is simply authorized to sell certain land by public auction. He 
cannot sell the land by private contract. 


(d.} A, a trustee of certain land for X, Y, and Z, ia authorized to sell the land to 
B for a specified sum. X, Y, and Z, being competent to contract, consent that A may 
sell the land to C for a less sum. <A may sell the land accordingly. 

(c.) A, a trustee for B and her children, is directed by the author of the trust to 
lend, on B's request, truat-property to B’s husband, C, on the security of his bond. 
C becomes insolvent, and B requeste A to make the loan. A may refuee to make it. 


Trustee to execute trust. 
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9. & trustees is bound to soqaaint himself; as secon a8 possible, 
Ms toinform himself with the nature and circumstances of the tra 

of stave of trust-property. roperty ; to obtain, where necessary, a transfer 

of the trusat-property to himself; and (eubject to the provisions of the 


instrument of trust) te get in trust-moneys invested on insufficient or 


dous security. 
ae ? Lilustrations, 


trust-property is a debt outstanding on personal secutity. The instru- 

saan at igh oiicn the raaiss no discretionary power to leave the debt so outstatd~ 

ing. The trastee’s duty is to recover the debt without unnecessary delay. ; 

(4.) The trust-property is money in the bands of one of two cu-trustees, No 

discretionary power is given by the instrument of trust. The other co-trustee must 

not allow the former to retain the money for a longer period than the circumstances 
of the case required. 


13. A trustee is bound to maintain and defend all such suits, and 

Trasteo to protect title (subject to the provisions of the instrument of 

to trust-property. trust) to take such other steps as, regard being 

had to the nature and amount or value of the trust-property, may be 

reasonably requisite for the preservatiou of the trust-property aud the: 
assertion or protection of the title thereto. 

illustration. 
The trust-property is immoveable property which has been given to the author 


of the trust by an unregistered instrament. Subject to the provisions of the Indian 
Registration Act, 1877, the trustev's duty is to cause the instrument to be registered. 


Trastee not to aot up title 14. The trustee must not, for himself or 
adverae to benoficiary. another, set-up or aid any title to the trust- 
property adverse to the interest of the beneficiary. 


15, A trustee is bound to deal with the trust-property as carefully 
Care reqnired from a8 & man of ordinary prudence would deal with 
trustee. such property if it were bis own; and, in the 
absence of @ contract to the contrary, a trustee so dealing is not respon- 
sible for the loss, destruction, or deterioration of the trust-property. 
Itlustrations. 


(a.) A, living in Caloutta, is a trustee for B, living in Bombay. A remits trust.’ 
funds to B by bills drawn by a persun of undoubted credit in favour of the trustee 
as such, and payable at Bombay. The bills are dishonowred. A is net beand to 
make goud the loss. 

(6.) A, a trustee of leasehold property, directs the tenant to pay the rente on’ 
account of the trust to a banker, B, then in credit. The rents are accordingly paid 
to B, and A leaves the money with B only till wanted. Before the money is drawn. 
out, B becomes insolvent. A, having bad no reason to believe that B was in 
insolvent circumstances, is not bound to make goed the loss. 

(c.) A, @ trustee of two debts for B, releases one, and compounds the other, in’ 
die faith, and reasonably believing that it is for B's interest to do so. A is not 

ary bape aise eserves t ages to B. 

: a.) A, a trastee dir to ee @ trust-pro by anction, sells the same, 
bat ee not advertise the sale, and otherwise file te Peas pablo diligence. in inviting 
competition. A ia bound to make good the loss caused thereby to the beneficiary. 

(e.) A, . aap te B, in aaecntion i hg trust, sells “ _trost-property, bat 
from want of due diligence on his ai receive the purchase-money.. 
B Witetad co mekt goed ths bes thenshe aaa . 
r a! f) As pcgagr get ii policy ni insurance, has sb pre ia hand for payment 

@ premiums. ° ¢ pretniams, and the policy is consequently 
for fai A is bound to wake good the loss 'to-B. oe ae 
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. Xg.) A bequeaths certain monies to B and C as trustees, and authorises them to 
continue trust-moneys upen the personal security of a certain firm in which A had 
himaelf invested them. A dies, and a chauge takes place in the firm. Band O 
must not permit the monies to remain upon the personal security of the new firm. 

A, « trustee for B, allows the trast to be executed solely by his co-trustes, 
C. - eeerelies the trust-property. A is personally answerable for the loss result- 
ing : 


16. Where the trust is created for the benefit of several persons in 
Conversion of perishable succession, and the trust-property is of a wast- 
property, ing nature or a future or reversionary interest, 
the trustee is bound, unless an intention to the contrary may be infer- 
red from the instrument of trust, to convert the property into property 
of a permanent and immediately profitable character, 


Illustrations. 


(a.) A bequeaths to B all his property in trust for C during his life, and on his 
death for D, aud on D’s death for KE. A’s property consists of three leasehold houses, 
and there is nothing in A’'s will to show that he intended the houses to be enjoyed 
in specie. B should eell the houses, and invest the proceeds in accordance with 
section twenty. 

(6.) A bequeaths to B his three leasehold houses in Calcutta and all the furniture 
therein in trust for C during hia life, and on his death for D, and on D's death for 
E. Here an intention that the houses aud furniture should be enjoyed in specie 
appears clearly, and B should uot sell them. 


17. Where there are more beneficiaries than one, the trustee is 
Boca bound to be impartial, and must not execute 
aaa ee aaa the trust for the advantage of one at the ex- 

pense of another. 

Where the trustee has a discretionary power, nothing in this sec- 

tion shall be deemed to authorize the Court to control the exercise 
reasonably and in good faith of such discretion. 


Lilustration. 


A, a trustee for B, C, and D, is empowered to choose between several specified 
modes of investing the trust-property. A in good faith chooses one of these 
modes. The Court will not interfere, although the result of the choice may be to 
vary the relative rights of B, C, and D. 


18, Where the trust is created for the benefit of several persons in 

succession, and one of them is in possession of 

Trastes to prevent waste. the trust-property, if he commits, or threatens 

to commit, any act which is destructive or permanently injurious there- 
to, the trustee is bouad to take measures to prevent such act. 


19. A trustee is bound (a) to keep clear and accurate accounts of 
. @ocounte and informa. the trust-property, and (b), at all reasonable 
tion. times at the request of the beneficiary, to fur- 
nish him with full and accurate information as to the amount and state 
of the trust-property. 
? 20. Where the trust-property consists of money, and cannot be 
Investment of trast- applied immediately or at an early date to the 
money. purposes of the trust, the trustee is bound 
{subject to any direction contained in the instrument of trust) to invest 
the money on the following securities, and on no others :— 
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a) in promissory notes, debentures, stock, or other securities of the 
Pee of India, or of the United Kingdom of / Great Britain ang 
land ¥ ae: 
Z, “(b) ‘in bonds, debentures, and annuities charged by the Imperial 
Parliament on the revenues of India ; a AS 

(c) in stock or debentures of, or shares in, Railway or other Com- 
panies, the interest whereon shall bave been guaranteed by the Seoretary 
ef State for India in Council ; . 

d) in debentures or other securities for money issued by, er on 
behalf of, any municipal body under the authority of any Act of s 
legislature established in British India ; 7 

2) om a first. mortgage of immoveable property situate in British 
India: Provided that the property is not a leasehold for a term of years, 
and that the value of the property exceeds by one-third, or, if consist- 
ing of buildings, exceeds by one-half, the mortgage-money ; or 

(f) on any other security na ear authorized by the instrament 
of trust, or by any rule which the High Court may, from time to time, 
prescribe in this behalf: 

Provided that, where there is a person competent to contract, and 
entitled in possession to receive the income of the trust-property for 
his life, or for any greater estate, no investment on any security men- 
tioned or referred to in clauses (d), (e), and ( f), shall be made without 
his consent in writing. 

21. Nothing in section twenty shall apply to investments made 

Mortgage of land pledged before this Act comes into force, or shall be 
to Government under Act deemed to preclude an investment on a mort- 
XXVI. of 1871. gage of immoveable property already pledged 
as security for an advance under the Land Improvement Act, 1871, or, 

Deposit in Government in case the trust-money does not exceed three 
Savings Bank. thousand rupees, a deposit thereof in a Govern- 

ment Savings Bank. 


22. Where a trustee directed to sell within a specified time extends 

Bale by trustee directed such time, the burden of proving, as between 

to sell within apecifiedtime. himself aud the beneficiary, that the latter is 

not prejudiced by the extension, lies upon the trustee, unless the exten- 

rie has been authorized by a principal Civil Court of original juris- 
iction, 


Illustration. 
A bequeaths property te B, directing him, with all convenient and withi 
five years, to sell it, and apply the proceeds for the. benefit of C. In the eh of 


reasonable discretion, B postpones the sale for six years. The sale is not thereby 


rendered invalid, bat C, alleging that he has been inj ment, 
ingtitutes a suit against B to Sbtain com et: a eget pay en of 
proving that C has not been injured lies on pa 


28. Where the trustee commits a breach of trust, he is Hable to 
Liabitity fer breach of make good the loss which the trust-property or 
trust, the beneficiary bas thereby sustained, unless 
the beneficiary. has by fraud induced the trustee to commit the breach, 
or the beneficiary, being competent to contract, has himeelf, without 
coercion or undue influence having been brought te bear on him, 
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Goncurred in thé breach, or subsequently acquiesced therein, with full 
knowledge of the facts of the case and of his rights as against the trustee. 
| iA, trustee committing a breach of trust is not liable to pay interest 
except in the following cases — 
. €@) where he has actually received interest : , 
_ (0) where the breach consists in unreasonable delay in paying 
trust-money to the beneficiary : 
F (c) where the trustee ought to have received interest, but has not 
one 80: 

(d) where he may be fairly presumed to have received interest. 

He is liable, in case (a), to account for the interest actually received, 
and, in cases (6), (c), and (d), to account for simple interest at the rate 
of six per cent. per annum, unless the Court otherwise directs. 

(ce) Where the breach consists in failure to invest trust-money and 
to accumulate the interest or dividends thereon, he is liable to account 
for compound interest (with half-yearly rests) at the same rate, 

(f) Where the breach consists in the employment of trust-pro-. 
perty or the proceeds thereof in trade or business, he is liable to account, 
at the option of thd beneficiary, either for compound interest (with 
half-yearly rests) at the same rate, or for the nett profits made by such 
employment. 

Illustrations, 


(a.) A trustee improperly leaves trust-property outstanding, and it is conse- 
quently lost : he is liable to make good the property lost, but he is not liable to pay 
interest thereon. 

(8.) A bequeaths a house to B in trust to sell it and pay the proceeds to O. E 
neglects to sell the house for a great length of time, whereby the house is deteri- 
orated, and its market-price falls. B in answerable to C for the loss. 

(c.) A trustee is guilty of unreasonable delay in investing trust-money in ac- 
cordance with section twenty, or in paying it to the beneficiary. The trustee is 
liable to pay interest thereon for the period of the delay. 

d.) The duty of the trustee is to invest trust-money in any of the securitie” 
oned in section twenty, clause (a), (0%), (c), or (d). Instead of so doing, he 
retains the money in his hands. He is liable, at the option of the beneficiary, to be 
charged either with the amount of the principal money and intercst, or with the 
amount of such securities as he might have purchased with the trust-money wher 
a investment should have been made, and the intermediate dividends and interest 
erecon. 

(e.) The instrument of trust directs the trustec to invest trust-money either in 
any of such securities or on mortgage of immoveanble property. The trustee does 
neither. He is liable for the principal money and interest. 

(f.) The instrument of trust directs the trustee to invest trust-money in any of 
such securities and to accumulate the dividends thereon. The trustee disregards the 
direction. He is liable, at the option of the beneficiary, to be charged either with 
the amount of the principal money and compound interest, or with the amount of 
such secarities as he might have purchased with the trust-money when the invest- 
ment should have been made, together with the amount of the accumulation which 
would have arisen from a proper investment of the intermediate dividends. 

(g.) Trust-property is invested in ono of the securities mentioned in section 
twenty, clanse (a), (b), (c), or (d). The trustee sells such security for some purpose 
not authorized by the terms of the instrument of trust. He is liable, at the option 
of the beneficiary, either to replace the security with the intermediate dividends 
and interest thereon, or to account for the proceeds of the sale with interest thereon. 

(A.) The trust-property consists of land. The trastee s-lla the land to a pur- 
chaser for a consideration without notice of the trust. The trustee is liable, at the 
eption of the beneficiary, to purchase other lund of equal value to be settied upon 

like trust, or to be charged with the proceeds of the sale with interewt, 
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94, A trustee who is liable for : — i : breach of 
trust in respect of one portion of the ¢ . 
fe eee perty cannot set-off against his liability a gain 
which has accrued to sry portion of the trust-property through 
her and distinct breach of trust. 
grmiers for prede- 25. Where a trustee succeeds another, he 
oesuor’s default. is not, as such, liable for the acte or defaults of 
his predecessor. ; 

26. Subject to the provisions of sections thirteen and fifteen, ore 

Non-liability for co-tras- trustee is not, as such, liable for a breach of 
tee's default, trust committed by his co-trustee : 

Provided that, in the absence of an express declaration to the con- 
trary in the instrument of trust, a trustee is 80 liable— 

(a) where he has delivered trust-property to his co-trustee without 
ci to its proper application : : 

(6) where be allows his co-trustee to receive trust-property and- 
fails to make due enquiry as to the co-trustee’s dealings therewith, or 
allows him to retain it longer than the circumstances of the case reason~ 
ably require : 

(c) where he becomes aware of a breach of trust committed or 
intended by his co-trustee, and either actively conceals it or does not, 
within a reasonable time, take proper steps to protect the beneficiary's 
interest, 

A co-truetee who joins in signing a receipt for trust-property, and 

Joining in receipt forcon- proves that he has not received the same, is not 


formity. _ , auswetable, by reason of such signature only, 
for loss or misapplicatiou of the property by his co-trustee. 
Illustration. 


A bequesths certain property to B and C, and directs them to sell it and invest 
the proceeds for the benetit of D. B and C aocordingly sell the property, and the 
purchase ioney is received by B and retained in his hands. C pays no attention 
to the matter for two years, and then calls on B to make the investment. Bis unable 
to do eo, becomes insolvent, and the purchase-money is lost. C may be compelled 
to make good the amount. 

27. Where co-trustees jointly commit a breach of trust, or where 
Several liability of oo one of them by his neglect enables the other to 
trustocs, commit a breach of trust, each is lable to the 
beneficiary for the whole of the Joss occasioned by such breach. 
But as between the trustees themselves, if one be less guilty than 
Contribution ea between auotlier, and has had to refund the loss, the 
oo-trastees. former may compel the latter, or his legal re- 
presentative to the extent of the assets he had received, to make good 
such loss ; and if all be equally guilty, any one or more of the trustees 
who has had to refund the Joes way compel the others to contribute. 
Nothing in this section shall be deemed to authorize a trustee who 
has been gat ty of fraud to inatitute a suit to compel contribution. 
#8. When any beneficiary’s interest becomes vested in avother per- 
Non-liability of trustee 0D, and the trustee, not having notice of the 
paying without notice of vesting, pays or delivers trust-property to the 
transfer by beneficiary. person who would have been entitled thereta 
in the absence of such vesting, the trustee is not liable for the property 
80 paid or delivered, 
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, QQ... When’ the beucfiviary’s interest is forisited or awarded by tega 
Listeilivy of tin ates where adjudication, to Government, the: trustee i: 
wliciary’s:interest is for- bound to hold the trust-property to the exten’ 
foited to Government. - of such interest for the benefit of such perso” 
in such manner as the Government may direct in this behalf. _ 


"* "30, Subject to the provisions of the instrument of trust and o. 
ane } sections twenty-three and twenty-six, trustee 
Indemnity of trustees, shall be respectively chargeable only for suck 
moneys, stocks, funds, and securities as they respectively actually receive 
and shall not be answerable the one for the other of them, nor for an, 
banker, broker, or other person in whose hands any trust-property may 
be placed, nor for the insufficiency or deficiency of any stocks, funds, or 
securities, nor otherwise for involuntary losses. 


CHAPTER IV. 
Or THE RIGHTS AND POWERS OF TRUSTEES, 


31. A trustee is entitled to have in his possession the instrument 


Bight to title-deed. of trust and all the documents of title (if any* 
| relating solely to the trust-property. ° 


$2, Every trustee may reimburse himself, or pay or discharge out 
Right-to reimbursement of the trust-property, all expenses properly in- 
of expenses. curred in or about the execution of the trust 
or the realization, preservation, or benefit of the trust-property, or the 
protection or support of the beneficiary. 


If he pays such expenses out of his own pocket, he has a firs 
charge. upou the trust-property for such expenses and interest thereon 
but such charge (unless the expenses have been incurred with the sanc- 
tion of a principal Civil Court of original jurisdiction) shall be enforcec 
only by prohibiting any disposition of the trust-property without pre: 
vious payment of such expenses aud interest, 

Af the trust-property fail, the trustee is entitled to recover from 
the beneficiary personally on whose behalf he acted, and at whose re. 
quest, expressed or implied, he made the payment, the amount of suct 
expenres, 

Where a trustee bas, by mistake, made an over-payment to th 

Right to be recouped for beneficiary, he may reimburse the trust-pro-. 
erroneous over-pay ment. perty out of the beueficiary’s interest. If suck 
interest fail, the trustee is entitled to recover from the beneficiary per- 
sonally the amount of such over-payment, 


33. A person other than a trustee who has gained an advantag 
Right to indemnity from from a breach of trust must indemuif 
Rainer by breach of trust. trustee to the extent of the amount actually re. 
ceived by such person under the breach ; and where he is a beneficiary 
the trustee has a charge on his interest for such amount. 
Nothing in this section shall be deemed to entitle a trustee to b 
ear ata who has, ia committing the breach of trust, been guilty ¢ 
ad, - aoe 
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$4 Any trustee may, without institatin & suit, apply by petition 
Right to Hee to Coort #08 Sip tia Civil Court 5 original, Ja iadic- 
for ceinion in management tion for ite opivids, adyice, or directiow on any. 
of trast- . presesit questions respecting the sarap Pwr 
or administration of the trust-ppoperty, other than questions of detail, 
ditoulty, or importance, not proper ip the opinion of the Court acres 


es pode: of such ‘petition shall be served upon, and the hearing 
Fler pad hrepadley by, such of the persous interested iu:the appli- 
cation as the Court thicks fit.. | en 
‘The trustee stating io faith the facts in such petition, anit 
acting tipon the opinion, advice, or direction given ny te Court, shall be 
deemed, so far as regards his own responsibility, to have discharged his 
duty as such trustee in the subject-matter of the application, = 
The costs of every application under this section shall be in the 
discretion of the Court to which it is made. 


$5. When the duties of a trustee, as such, are completed, he is 
Right to settlement of entitled to have the accounts of lis administra- 
accounts. . tion of the trust-property examined and settled ; 
and, where nothing is due to the beneficiary under the trust, to ati ac- 
kvowledgment in writing to that effect. 


86. In addition to the powers expressly conferred by this Act and 
General authority of by the instrument of trast, and subject td the 
trnstes, restrictions (if any) contained in such instru- 
ment, and to the provisions of section seventeen, a trustee may do all 
acta which are reasonable and proper for the realization, protection, or 
benefit of the trust-property, and for the protection or support of a 
beneficiary who is not competent to contract. 

Every trustee in the actual possession or receipt of the rents and 
profits of land as defined in the Land Improvement Act, 1871, shall for 
the purposes of that Act, be deemed to be a landlord in possession, 

Except with the permission of a principal Civil Court of original 
juriadiction, no trustee shall lease trust-property for a term exceeding 
twenty-one years from the date of executing the lease, nor without 
reserving the best yearly rent that can be reasonably obtained, 

37, Where the trustee is empowered to sell any trust-property, he 

Powor to sell in lots, and may sell the same subject to prior charges or 
either by public auction or not, and either together or in lots, by public 
private contract. auction or private contract, and eitber at one 
ee or at several times, unless the instrument of trust otherwisd. 

irects. 


$8, The trustee making any such sale may insert such reasonable 
Power to sell under spe. Stipulations either as to title or evidence of 
cial conditions, title, or otherwise, in any conditions of sale or 
contract for sale, as he thinks fit; and may aleo buy-in the property or 
Power to buy-in aed re. any part thereof, at any sale by auction, and 
sell. rescind or vary any contract for sale, aud re-sell 
the property so bought in, or as to which the contract is se rescinded, 
rater being responsible to the beneficiary for any loss occasioned 
ere y: ; er 
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:. . Where a trustee is directed to.sell trust-property or to invest, trust- 
"Pimp aildwed for selling Money in the purchase of propertys-he may 
Srnst-preiperty. + a _Gxercise a reasonable disorétdon a8 be tlic time 
oe _ _@f effecting the sale or purobsse, | 
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‘**"¢a}} A bequesths property to B, directing ‘him to sell it with all conipenient 
8 and pay the proveots te O. This does not reader an immediste sale iarpeny 
By A beqaeathe erty to B, directing him to sell it at inch time and ia euch 
manner as he shall think fit and invest the proceeds for the benefit of ©. This does 
not.authorise B, as between him and C, to postpone the sale to an indefinite period. 


‘ 
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389, For the purpose of completing any such sale, the trustee shall 


7 have power to convey or otherwise dispose of 
ower to a : ° , 
i ee the property sold in such manner as may be 
necessary, 


.. MQ, A trustee may, at his discretion, call in any trust-property in- 
. Power: to vary invest. vested in any security, and invest the same on 
ment any of the securities mentioned or referred to 
ip section twenty, and from time to time vary any such investments for 
others of the same nature : 


Provided that, where there is a person competent to contract, and 
entitled at the time to receive the income of the trust-property for his 
life, or for any greater estate, no such change of investment shall be 
made without his consent in writing. 


41. Where any property is held by a trustee in trust for a minor, 
Power to apply property Such trustee may, at his discretion, pay to the 
of minors, &0., for their guardiaus (if any) of such minor, or otherwise 
maintenance, &o. apply for or towards his maintenanee or educa-. 
tion or advancement in life, or the reasonable expenses of his religious 
worship, marriage, or funeral, the whole or any part of the income to 
which hte may be entitled in respect of such property ; and such trustee 
shall accumulate all the residue of such income by way of See 
interest, by investing the same and the resulting income thereof from 
time to time in any of the securities mentioned or referred to in section 
twenty, for the benefit of the person who shall ultimately become en- 
titled to the property from which such accumulations have arisen: Pro- 
vided that such trustee may, at any time, if he thinks fit, apply the 
whole or any part of such accumulations as if the same were part of the 
income arising in the then current year. 


Where the income of the trust-property is insufficient for the 
minor's maintenance or education or advancement in life, or the reason- 
able expenses of his religious worship, marriage, or funeral, the trustee 
may, with the permission of a prineipal Civil Court of original jurisdic- 
tion, but not otherwise, apply the whole or any part of such property 
for or towards such maintenance, education, advancement, or expenses. 

Nothing in this section shall be deemed to affect the provisions of 
any local law for the time being in force relating to the persons and 
property of minors, : 


7 ws som ae 
$60 . : ‘ f 
© 1 


: es or trustee may give a receipt in writing for an 
= a ee money, secatities, or other aereabie a é y 
Power wo give receipts.  navable, transferable, or deliverable to them ‘or 
him by reason, or in the exercise, of any trust or power ; and, in the 
absence of fraud, such receipt shall discharge the person paying, trans- 
ferring, or delivering the same therefrom, and from seeing to the appli- 
cation thereof, or being accountable for any loss or misapplication 


thereof. 


a 


43. Two or more trustees acting together 
Power to compound, &c. may, if and as they think fit— 
(a) accept any cbmposition or any security for any debt or for any 
roperty claimed ; 
- Pa) allow any time for payment of any debt; 

(c) compromiee, compound, abandon, submit to arbitration, or 
otherwise settle any debt, account, claim, or thing whatever relating to 
the trust; and, ; 

(d) for any of those purposes, enter into, give, execute, and do 
such agreements, instruments of composition or arrangement, releases, 
and other things as to them seem expedient, without being responsible 
for any loss occasioned by any act or thing so done by them in good faith. 

he powers conferred by this section on two or more trustees 
acting together may be exercised by a sole acting trustee when by the 
instrument of trust (if any) a sole trustee is authorized to execute the 
trusta and powers thereof. 

This section applies only if and as far as a contrary intention is 
not expressed in the instrument of trust (if any), and shall have effect 
subject to the terms of that instrument and to the provisions therein 
contained, 

This section applies only to trusts created after this Act comes into 
force. 

44, When an authority to deal with the trust-property is given to 

Powor to several trustees several trustees, and one of them disclaims or 
of whom one disclaims or dies, the authority may be exercised by the 
dies. continuing trustees, unless from the terms of 
the instrument of trust it is apparent that the authority is to be exer- 
cised by a number in excess of the number of the remaining trustees. 


45. Where a decree has been made in a suit for the execution of 

Suspension of trustee's & trust, the trustee must not exercise any of 

powers. by decree. his powers, except in conformity with such 

decree, or with the sanction of the Court by which the decree has been 

eye ith where an appeal agaiust the decree is pending, of the Appel-~ 
urt, . 





CHAPTER V. 
Or THe DisaBizirizs or TRUSTEES. 


46. A trustee who has accepted the trust cannot afterwards re- 
Trustee caunot renounce ounce it, except (a) with the permission of 
after sooeptance, & principal Civil Court of original jurisdiction, 
or (6), if the beneficiary 1s competent to contract, with his consent, or 
(c) by virtue of a special power in the instrumet of trust. ; 
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£7. A trustee cannot delegate his office-or any of bis duties. either 
to a co-trustee or to a stranger, unless (a) the 
ene instrument of trust so provides, or (6) the 
Jelegation is in the regular course of business, or (c) the delegation is 


‘vecersary, or (d) the beneficiary, being competent to contract, cousents 
30 the delegation. ' 


Trustee cannot delegate. 


Explanation.—The appointment of. an attorney or proxy to do.an 
ct metely ministerial, and involving no {udependent discretion, is uot 
- delegation within the meaning of this Bection. 


' # 


MMilustrations. 


(a.) A bequeaths certain property to B and C on certain trusts to be executed 
yy them or the survivor of them or the assigns of such survivor. B dies. CU may 
equeath the trust-property to D and E upon the trusts of A’s will. 

(b.) Aisa trustee of certain property with power to sell the same. A may 
smploy an auctioneer to effect the sale. 


(c.) A bequeaths to B fifty houses let at monthly rents in trust to collect tlie 
‘ents and pay them to C. B may employ a proper person to collect these rents. 


48. When there are more trustees than one, all must join in the 
Co-trustees cannot act execution of the trust, except where the 1ustru- 
singly. ment of trust otherwise provides, 


49. Where a discretionary power conferred on a trustee is not 

Control of discretionary exercised reasonably and in good faith, such 

power. power may be controlled by a priucipal Civil 
Court of original jurisdiction. 


50. In the absence of express directions to the contrary contained 
Trustee may not charge in the instrumeut of trust or of a contract to 
for services. the contrary entered into with the beneficiary 
or the Court at the time of accepting the trust, a trustee has no right 
to remuneration for lus trouble, skill, and loss of time in executing the 
trust. 
Nothing in this section applies to any Official Trustee, Administra- 
tor-Geueral, Public Curator, or person huiding a certificate of adiminis- 
tration. 


51. A trustee may not use or deal with the trust-property for his 
Traatea may not use trast- OW profit or for any other purpose unconuected 
property for his own profit. with the trust. 


52. No trustee whose «uty it is to sell trust-property, and no agent 
Trastee for sale or his employed by such tru-tee for the purpose of 
ageut may not buy. the sale, may, directly or indirectly, buy the 
same or any interest therein, on his own account or as agent for’a 
third person. 
53. No trustee, and no person who has recently ceased to be a 
Trustee may not buy be. trustee, may, without the permission of a prin- 
neficiary’s interest without cipal Civil Court of original jurisdiction, buy 
permission. | or become mortgagee or lessee of the trust- 
property or any part thereof; and such permission shall not be given 


unless the proposed purchase, mortgage, or lease is manifestly for the 
advantage of the beneficiary, 
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And no trustee whose duty it ‘is ‘to bly ‘or to obtain & wibrtghge or 

lease of particular property for the beveficiary 

Trusteo for purchase. = may buy it, or any part thereof, or obtain a 
mortgage or lease of it, or any part thereof, for himself. 

54. ‘A trustee or co-trustee whose duty it as ve daar 

ou mortgage or personal security Must net lu- 

mage Gucialien — vest it pire none by, or on the personal 

security of, himself or one of his co-trustees, 





CHAPTER VI. 
Or tHe RIGHTS AND LIABILITIES OF THE BENEFICIARY, 


55. The beneficiary has, subject to the provisions of the instrument 
Rights to rents and pro- Of trust, a right to the rents and profits of the 
fits. trust-property. 


56. The beneficiary is entitled to have the intention of the author 
Rights to specific execu. Of the trust specifically executed to the extent 
tion. of the beneficiary's interest ; 
and, where there is only one beneficiary and he is competent to 
Right to tranafer of pos. contract, or where there are several beneficiuries 
‘ soasiow. and they are competent to contract and all of 
‘one mind, he or they may require the trustee to transfer the trast-pro- 
sperty to him or them, or to auch person as he or they may direct. 
When property has been transferred or bequeathed for the benefit 
‘of a married woman, so that she shull not have power to deprive herself 
of her beneficial interest, nothing in the second clause of this section 
applies to such property durivg her marriage, 


Mllustrations. 


(a.) Certain Government securities are given to trustees upon trast to accumu- 
late the interest uutil A attains the age of 24, and then to transfer the gross amount 
to him. A, on attaining majority, may, as the person exclusively interested in the 
‘truat-property, require the trustees to transfer it immediately to him. 

(4.) A bequeaths Rs. 10,000 to trustees upon trust to purchase an annuity for B, 


who has attained his majority, and is otherwise competent to contract. B may claim 
the Ra. 10,000. 


(¢.) A transfers certain property to B, and directs him to sell or invest it for the 
benefit of C, who is competent to contract. C may elect to take the property in its 


original character. 
57. The beneficiary has a right, as against the trustee and all per- 
Right to inepect andtake 8008 claiming under him with notice of the 
Copies of instrament of trust, to inspect and take copies of the instru- 
trast, accounte, &c, ment of trust, the documents of title relating 
solel to the trust-property, the accounts of the trust-property, and the 
Vouchers (if any) by which they are supported, and the cases submitted 
atid opinious taken by the trustee for his guidance in the discharge of 
‘his duty, 
_ B8. The beneficiary, if competent to contract, may transfer his inter- 
,, Bight to transfor bonefi. eat, but subject to the law for the time being 
cial interest, in force as to the circumstances and extent in 
and to which he may dispose of such interest : : 


Aor EI) TRAST $63 
Provided that when property is transferred or bape cer for the 
denetit of a married woman, so that she shall not have power deprive 
,ereelf of her beueficial interest, nothing iu this section shall authoriza 
aer to transfer such interest during her marriage, | 


59. Where no trustees are appointed, or all the trustees die, disclaim, 
_, Bight to ane for exeou- or are discharge, or where, for any other reason, 
iion of trast. the execution of a trust by the trustee ig of 
Jecomes impracticable, the beneficiary may institute a suit for the 
execution of the trust, and the trust shall, so far as may be possible, be 


axecuted by the Court until the appuiutmeut of a trustee or new 
trustee. 


60. The beneficiary has a right (subject to the provisions of the 

Bicht to _ instrument of trust) that the trust-propeity 
ae a oa shall be properly protected and held and ad- 
ministered by proper persous and by a proper number of such persons. 


Explanation I.—The followiug are not proper persons within the 
meauing of this section :— 


A person domiciled abroad: an alien enemy: a person having an 
interest inconsistent with that of the beneficiary: a person in insolvent 
circumstances; and, unless the personal law of the beneficiary allows 
otherwise, a married woman aud a minor. 


Explanation IT.—When the aduinistration of the trust involves 


the receipt and custody of money, the uumber of trustees should be 
two at least. 
Tilustrations. 


{a.) A, ene of several beneficiaries, proves that B, the trustee, has improperly 
disposed of part of the trust-property, or that the property is in danger from B's 
being in insolvent circumstances, or that he is incapacitated from acting as trustee. 
A may obtain a receiver of the trust-property. 

(6.) A ueaths certain jewels to B in trust for OC. 3B dies during A’s life. 
time; then A dies. C is entitled to have the property conveyed to a trustee for him. 

(c.) A conveys certain property to four trustees in trust for B. Three of the 
trustees die. B may institute a suit to have three new trustees appointed in the 
place of the deceased trustees. , 

(d.) A conveys certain property to three trustees in trust for B. Ail the 
trastees disclaim. B may institute a suit to have three trustees appointed in place 
of the trustees so disclaiming. 

(e.) A,a trustee for BK. refuses to act, or goes to reside permanently out of 
Byitish India, or is declared an insolvent, or compounds with his creditors, or guflers 
& co-trustee to commit a breach of trust. B may institute a suit to have A removed 
and 9 new trustee appointed in hia room. 


61. The beneficiary has a right that his trustee shall be compelled 
Right to compel toany to perform any particular act of his duty as 


ect of duty. such, and restrained from committing any con- 
templated or probable breach of trust. : 
| Illustrations. 


a.) A contracts with B to pay him monthly Rs. 109 for the benefit of C. B 
ties and signs a letter declaring that he will hold in trust for C the money s0 to 
be paid. A fails to pay the money in accordance with his contract. C may compel 
B on a proper indemnity to allow C to ste on the contract in J's name. 

(3.) A is trustee of certain land, with a power to sell the same and pay the 

to B and C equally. A is about to make an improvident sale of the land. 

hee” on bebalf of hisnself and C for an injunction w& restraiu A from making 
e sale, a 
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"89, Where a trustee bas wrongfully bought’ trast-property, the 
' Wrongful purchase by beneficiary has aright to have the property 
tastes. declared subject to the trust or retransferred 
by the trustee, if it remains in his hands unsold, or, if it has been 
bought from him by any person with notice of the trust, by such per- 
son, But in such case the beneficiary must repay the purchase-money 
aid by the trustee, with interest, and such other expenses (if any) as 
fe has properly incurred in the preservation of the property ; and the 
trustee or purchaser must (a) account for the nett profits of the pro- 
perty, (b) be charged with au occupation-rent, if he has been in actual 
possession of the property, and (c) allow the beneficiary to deduct a 
proportionate part of the purchise-money if the property has been 
deteriorated by the acts or omissions of the trustee or purchaser, 

Nothing in this sectiou— 0 

(4) impairs the rights of lessees and others who, before the institu- 
tion of a suit to have the property declared subject to the trust or 
retransferred, have contracted in good faith with the trustee or pur- 
chaser; or 

(b) entitles the beneficiary to have the property declared subject 
to the trust or retransferred where he, being competent to contract, has 
himself, without coercion or undue influence having been brought to 
bear on him, ratified the sale to the trustee with full kuowledge of the 
facts of the case and of his rights as against the trustee, 


63. Where trust-property comes into the hands of a third person 

Following trust-property iuconsistently with the trust, the beneficiary 

~-into the bands of third may require him to admit formally, or may in- 

POrevnss stitute a suit for a declaration, that the pro- 

perty is comprised in the trust, 

Where the trustee has disposed of trust-property, and the money or 

into that into which it Other property which he has received therefor 

‘hau beea converted. can be traced in his hands, or the hands of his 

legal representative or legatee, the beneficiary has, in respect thereof 

rights as uearly as may be the same as his rights in respect of the ori- 
giual trust-property, 


Tllustrations. 


(a.) A, @ trustee for B, of Ra. 10,000, wrongfully invests the Ra. i 
purchase of certain land. B is entitled to the teed. : piciaaaaaen: 

(6.) A, a trustes, wrongfully purchases land in hie own name, partly with his 
own money, partly with money subject to a trust for B. B is entitled to a charge 
ob the land for the amount of the trast-money so misemployed. 


Saving of rights of certain 64, Nothing in section sixty-three entitles 
transferees. the beneficiary to any right in respect of pro- 


_ perty in the bands of— 

_ (@) @ transferee in good faith for consideration withoat having 
notice of the trust, either when the purchase-money was paid, or wher 
the conveyance was executed, or— ; 

(6) a transferee for consideration from such & transferee. 
A judgment-creditor of the trustee attaching and purchasing trust- 


property is not @ transferee fur consideration within the meaning of thi: 
on. | 


‘+ Nothing in-section sixty-three applies to maney, curreticy > notes, 
“nd negotiable instruments in the hands of a bond fide holder to whom. 
‘rey have passed in circulation, or shail be deemed to affect the Indian 
Jontract Act, 1872, section 108, or the liability of a person to whom a 
jebt or charge is transferred. 


65. Where a trustee wrongfully sells or otherwise transfers trust- 
Acquisition by trastee of Property, and afterwards himself becomes the 
trust-property wrongfally owner of the property, the property again be- 
sonverted, comes subject to the trust, notwithstanding any 
want of notice on the part of intervening transferees in good faith for 
sonsideration. 


66. Where the trustee wrongfully mingles the trust-property with 
Right in case of blended his own, the beneficiary is entitled to a charge 
property. on the whole fuud for the amount due to hii. 


67. Ifa partner, beivg a trustee, wrongfully employs trust-pro- 
Wrongful employment by Perty in the business or ou the account of the 
partner-trustee of trust. partnership, no other partner is liable therefor. 
property for partnership in his personal capacity to the beneficiaries, 
PErposes unless he had notice of the breach of trust, 
The partuers having such notice are joiutly and severally liable for 
the breach of trust. 


Illustrations. 


(a.) A and B are partners. A dies, having bequeathed all his property to B in 
trust for Z, and appointed B his sole executor. B, instead of winding-up the affair. 
of the partnership, retains all the assets in the business. Z may compel him, as 
partner, to account for so much of the profits as are derived from A’s share of thi 
‘capital. B is alan anewerable to Z for the improper employment of A’s assets. 

(6.) A, a trader, bequeaths his property to B in trust for C, appoints B his sole 
executor, and dies. Hb enters into partnership with X and Y in the same trade, anc 
employs A’s assets in the.partnership-business. B gives an indemnity to X aud Y 
against the claims of C. Here X and Y are jointly liable with B to C as having 
knowingly become parties to the breach of trust committed by B. 


Sieicing ai breadh of Grae 68. Where one of several beneficiaries— 
(a) joins in committing breach of trust, or 

(d) Lagwingly obtains any advantage therefrom, without the con- 
sent of the other beneficiaries, or 

(c) becomes aware of a breach of trust committed or intended tc 
be committed, aud either actually conceals it, or does not, within - 
reasonable time, take proper steps to protect the interests of the othe 
beneficiaries, or 

(d) has deceived the trustee, and thereby induced him to comini 
a breach of trust, | 

the other beneficiaries are entitled to have all his beneficial interes 
impounded as against him and all who claim uuder him (otherwise 
than as transferees for consideration without notice of the breach) unti 
the loss caused by the breach has been compensated. 

When property has been transferred or bequeatiied for the beuefi 
of a married woman, so that she shall not have power tu deprive hersel 
of her beneficial interest, nuthiug in this sectioa applies to such propert, 
during her marriage. Lo 
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€9. Every person to. whom @ beneficiary transfers his interest has 

Rights and liebilities of the rights, aud is subject to the. liabilities, of 

beoucficiary’s transferee, the beuveficiary in respect of such iuterest at 
the date of the transfer. 


CHAPTER VII. 
Or VaACATING THE OFFICE OF THUSTEE, 


70, The office of a trustee is vacated by his 
death or by his discharge from his office. 


71, A trustee may be discharged from bis 
Tiacharge of trustes. office only as follows :— 


(a) by the extinction of the trust; 

(6) by the completion of his duties under the trust ; 

(c) by such means as may be prescribed by the instrument of 
trust ; ; 

(dq) by appointment under this Act of a new trustee in his place ; 

(e) by consent of himself and the beneficiary, or, where there are 
more beneficiaries than ove, all the beneficiaries being competent to 
coutract, or 

(/) by the Court to which a petition for his discharge is presented 
under this Act. 


72. Notwithstanding the provisions of section eleven, every trustee 
Petition to be dischurged May apply by petition to a principal Civil Court 
from trust. of original jurisdiction to be discharged from 
his office; and if the Court finds that there is sufficient reason for such 
discharge, it may diacharge him accordingly, and direct his costes to be 
paid out of the trust-property. But where there is no such reasou, 
the Court shall not discharge him, unless a proper ‘person can be found 
to take his place. 


78. Whevever any person appointed a trustee disclaims, or any 
Appointment of new trues. trustee, either original or substituted, dies, or 

tees on death, &o. ix, fur a coutinueus period of six months, absent 
from British India, or leaves British India for the purpose of residing 
abruad, or is declared an insolvent, or desires to be discharged from 
the trust, or refuses or beaomes, in the opinion of a priucipal Civil Court 
of original juriadiction, nufit or personally incapable to act in the trues, 
= — au inounsisteut trust, a pew trustee may be appoiuted in his 
piace by—— 

(#) the person nominated for that purpose by the inatrument of 
truat (if any), or 

(6) if there be no such person, or no such person able and willing 
to act, the author of the trust if he be alive and competent to contract. 
or the surviving or continuiog truatees or trustee for the time being, or 
legal representative of the last surviving and continuing trustee, or 
{with the ounsent of the Court) the retiring trustees, if they all retire 
simultaneously, or (with the like consent) the last retiring truatee. 

Every such appuintment aball be by writing upder the hand ¢ 
the person making it, 


Office how vacated. 


Avr IT. wnvsts. BaF 

On ‘an appointment of a new trnstee the number of trustees may 
be increased. : 

The Official Trustee may, with his consent, and by the-order‘of the 
Court, be appointed under this-section, in any case in whi¢h only one 
trustee is to be appointed and such trustee is to be the sole trustee, 

The provisions of this section relative to a trustee who ie dead in- 
elude the case of a person nominated trustee in a will but dying before 
the testator, and those relative to a continuing trustee include a refus-’ 
ing or retiring trustee if willing to act in the execution of the power. 


74. Whenever any such rend or anes occurs, ‘and it'is 
: found impracticable to appoint ‘a new ‘trustee 
nsec ne eee conden secon saventy. his: the beneficiary 
may, without instituting a suit, apply by petition to a principal Civil 
Court of original jurisdiction for the appomtment of a trustee or a new 
trustee, and the Court may appoint a trustee or a oew trustee accord- 
ingly. 
. th appointing new trustees, the Court shall have regard (a) to the 
Rule for selecting new Wishes of the author of the trust as expressed 
trustees. in or to be inferred from the instrument of 
trust; (b) to the wishes of the person (if auy) empowered to appoint 
new trustees; (c) to the question whether the appointment will promote 
or impede the execution of the trust, and (d) where there are more 
beneficiaries than one, to the interests of all such beneficiaries, 


75. Whenever any new trustee is appointed under section seventy- 
Vesting of trast-property three or section seventy-four, all the trust-pro- 
in new trustees. perty for the time being vested in the surviving 
or continuing trustees or trustee, or in the legal representative of any 
trustee, shall become vested in such new trustee, either solely or jointly 
with the surviving or continuing trustees or trustee as the case ma 
require, ' 
Every new trustee so appointed, and every trustee appointed by'a 
Powors of new trustees. Court either before or after the passing of this 
Act, shall have the same powers, authorities, 
and discretivos, and shall in all respects act, as if he had been originally 
nowinated a trustee by the author of the trust. 


76. On the death or discharge of one of several co-trustees, the 


Survival of trust. trust survives, and the trust-property passes to 
the others, unless the iustrument of trust ex~ 
pressly declares otherwise, 


CHAPTER VIII. 
Or tHE ExtTincrion oF Trusts. 


Trast how extinguished. 77. A trust is extinguished— 


‘{a) when its purpose is completely fulfilled ; or 

(6) when its purpose becomes unlawfal ; or 

(c) when the fulfilment of its purpose becomes imposnible by de- 
struction of. the trust-property or otherwise ; or 

“(d) whew the trust, being revocable, is expressly revoked. 


boi rhuses. eo 


: 78. A trust created by will may be re 
Revovation of trnat. voked at the pleasure of the testator. " 

A trust othe: wise created can be revoked only — : 

(a) where all the beneficiaries are competent to contract—by their 
consent ; x 
(5) "where the trust has been declared by a non-testamentary in- 
strument or by word of mouath—in exercise of a power of revocation 
‘expressly reserved to the author of the trust ; or 

(c) where the trust is for the payment of the debts of the author 
of the trust, and has not been communicated to the creditors—at the 
pleasure of the author of the trust. 


Illustration, 


A conveys property to B in trust to sell the same, and pay, out of the proceeds, 
the claims of A’sa creditors. A reserves no power of revocation. If no communica. 
tion haw been made to the creditors, A may revuke the trust. But if the creditofs 
are parties to the arrangement, the trust cannot be revoked without their consent. 


evanalion- ude ko delunt 79. No tiust can be revoked by the author 
what trustees have duly of the trust so as to defeat or prejudice what 
done. the trustees may have duly done in execution 


of the trust. 


CHAPTER IX. 
OF CERTAIN OBLIGATIONS IN TAE NATURE OF TRUSTS. 


Where obligation in na- 80. An obligation in the nature of a trust 
ture of trust is created. is created in the following cases. 


81. Where the owner of property trausfers or bequeaths it, and it 
Whore it does not appuar cannot be inferred, consistently with the attend- 
that transferor intended to aut cireumstances, that he intended to dispose 
disposo of beneficial in- of the bencticial interest therein, the transferee 
abate, or legatee must hold auch property for the 
benefit of the owner or his legal representative, 


Illustrations. 


(a) A conveya land to B without consideration, and declares no trust of any 
part. It cannot, consistently with the circumstances under which the transfer is 
raade, be inferred that A intended to tranafer the beneficial interest in the land. 3B 
holda the Jand for the benefit of A. 

(.) A conveys to B two fieldx, Y and Z, and declares a trust of Y, but says 
nothing about Z. It cannot, consistently with the circumstances under which the 
transfer ia made, be inferred that A intended to transfer the beneficial interest in 
2. B holds Z for the benefit of A. 

(e.) A transfers certain atock belonging to him into the joint names of himself 
and B. It cannot, consistently with the cireumstances under which the transfer is 
made, be inferred that A intended to transfer the beneficial interest in the stock 
eurieg hie life. A and B huld the atock for the benefit of A during his life. 

(@.) A makes a gift of certain lund to hin wife B. She takes the beneficial 
interest in the land free from any trust in favour of A, for it may be inferred from 
the circumstances that the gift was for Bs benefit. ; 


82. Where property is transferred to one person for a consideratio 
Tranafer to one for can- paid or provided by another person, and it, apP- 
eiderstion paid by another. pears that such other person did ugt intend to 


pay or provide such consideration for the benefit of the transferee, the 
transferee must hold the property for the benefit of the person paying 
or providing the consideration. om 

Nothing in this section shall be deemed to effect the Code of Civil 
Procedure, section 317, or Act No. Xf. of 1859 (to t¢mprove the law re- 
lating to sales of land for arrears of revenue in the Lower Provinces 
under the Bengal Presidency), section 36. 


83. Where a trust is incapable of being executed, or where the 
Trust incapable of exe- trust is completely executed without exhaust- 
cation or execated without ing the trust-property, the trustee, in the ab- 
exhausting trast-property. sence of a direction to the contrary, must hold 
the trust-property, or so much thereof as is unexhausted, for the benefit 
of the author of the trust or his legal representative, 


Miustrations. 
(a.) A conveys certain land to B-— 
“upon trust, and no trust is declared ; or 
“pon trust to be thereafter declared,” and no such declaration is ever made; or 
upon trasts that are too vague to be executed ; or 
upon trasts that become incapable of taking effect ; or 
“in trast for OC,” and C renounces his.interest’ under the trast. 
In each of these cases B holds the land for the benefit of A. 

_ (6.) A transfers Rs. 10,000 in the four per cents. to B, in trust to pay the 

interest annually accruing due to C for her fife. A dies. Then C dies. B holds 
the fund for the benefit of A’s legal representative. 
-  (¢.) A conveys land to B upon trust to sell it, and apply one moiety of the 
proceeds for certain charitable purposes, and the other for the maintenance of the 
worship of an idol. B sella the land, but the charitable purposes wholly fail, and 
the maintenance of the worship does not exhaust the second moiety of the proceeds. 
B holds the first moiety and the part unapplied of the second moiety for the benefit 
vf A or hie legal representative. 


(d.) A bequeaths Rs. 10,000 to B, to be laid out in bnying land to be conveyed 
for purposes which either wholly or partially fail to take effect. B holds for the 
benefit of A’s legal representative the undisposed of interest in the money or land 
if purchased. 

84. Where the owner of property transfers it to another for an 

“Pransfer for illegal pur- illegal purpose, and such purpose ig not carried 
pose. into execution, or the transferor is not as guilty 
as the transferee, or the effect of permitting the trausferee to retain the 
property might be to defeat the provisions of any law, the transferee 
must hold the property for the benefit of the transferor. 


~ 85. Where a testator bequeaths certain property upon trust, and 
Bequest for iJlegal pur. the purpose of the trust appears on the face 
pose. of the will to be uulawful, or during the testa- 
tor’s lifetime the legatee agrees with him to apply the property for an 
unlawful purpose, the legatee must hold the property for the benefit of 
the testator’s legal representative. 
Where property is bequeathed, and the revocation of the bequest 
Bequest of- which revo. i8 prevented by cvercion, the legatee must hold 
extion is prevented by coer- the property for the benefit of the testator’s 
clon. legal representative. 
86. Where property is transferred in pursuance of a contract which 
iene purauant tore 18 liable to rescission or induced by fraud or 
contract. mistake, the transferee must, on receiving 
: M, 72 
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notioe to that effect, hold the property for the benefit of the transferor 
subject to repayment by the latter of the consideration actualty paid, 


87, Where a debtor becomes the executor or other 1 represen- 
Debtor becoming credit. tative of his creditor, he must hold the debt for 
or’s representative. the benefit of the persons interésted therein. 


88, Where a trustee, executor, pater agent, director of a qom- 

Advantage gained by pany, legal adviser, or other person bound in a 
fidnciary. fiduciary character to protect the interésts of 
another person, by availing himeelf of his character, gains for hithself 
any pecuniary advantage, or where any person so bound enters into any 
dealings under circumstances in which his own interests are, or ‘tnay be, 
udverse to those of such other person, and thereby gains for himself 4 
pecuniary advantage, he must hold for the benefit of such other person 
the advantage so gained, 


Tilustratione. 


. Ca.) A, an executor, buys at an undervalue from B, a legatee, his claim under 
the will. Bis ignorant of the value of the bequest. A must hold fer the benefit 
of B the difference between the price and value. 


(6.) A, a trustee, uses the trust-property for the purpose of his own business. 
A holds for the benefit of his beneficiary the profits arising from such user. 
_ (¢.) A, @ trustee, retires from his trust in consideration of his successor paying 
him a aum of money. A holds such money for the benefit of his beneficiary. 


(d.) A, @ partner, buys Jand in his own name with fands belonging to the part- 
mership. A holds such land for the benefit of the partnership. 

¢.) A, © partner, employed on behalf of himself and his co-partners itt negotint- 
ing the terms of a tease, clandestinely stipulates with the lessor for payment to hime 
welf of a l4kh of rupees. A holds the lakh for the benefit of the partnership. 

(yf.) A aud B are partners. A dies. 3B, instead of winding up the affairs of the 
partnership, retains all the assets in the business. B must account to A’s legal repre- 
sentative fur the profits arising from A’s share of the capital. 

(9) A, an agent employed to obtain a lease for B, obtains the lease for ‘hhinself. 
A holds the lease for the benefit of B. 


(A.) A, a guardian, buys up for himself iocambrances on his ward B's eatate at 
an undervalue. A holds for the benefit of B the incumbrances so bought, and can 
only charge him with what he has actually paid. 

89. Where, by the exercise of undue influence, avy unlbeage J is 
Advantage gained by ex: gained in derogation of thé interests of .an- 
ercise of undue influence. other, the person gaining such advantage with- 
out consideration, or with notice that such influence has been exercised, 
‘must hold the eect for the benefit of the person whose interests 
“have been so prejudiced. 


90. Where a tenant for life, co-owner, mortgagee, or other qualified 
Advantage gained by qua. OWner of any property, by availing himself of 
lifled owner, hia position as such, gains an advastege in 
paige, Ss of the rights of the other persons interested in the property, 
‘or Where any such owner, a8 ig Wiese all persons int in pal 
property, gdins any advantage, he muat hold, for the benefit of all per 
eons so intereated, the eee 0 gained, but subject to repayment 
by such persons of their due share of the expenses properly incurred, 
and to an indemnity by the same persons against liabititios propery 
eontracted, in gaining such advantage. — 
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(#5 A, the tetiant for life of leaschold property, renews the lease fu his pwa 

ome and for bis own benefit. A holds the renewed lease for the beuefit of all 
the old leane. | | 
{b) to a Hindu family. A, one of its members, pays réng 
Srdar of the 


village belongs 
vc ade gy aod thereby procures his name to be entered as the in 
A holds the village for the benefit of himself and the other members. 
(c.) Am land to B, who enters into posseasion. B allows the Govern- 
gaent tevenue to fall into arrear with a view to the land being put up for sale and 
is becoming himself the paroneee of it. The land is accordingly sold to B. Syb- 
int to the repayment of the amount due on the mortgage and of his expenses pto- 
ly incurred as mortgagee, B holds the land for the benefit of A. 


91. Where a person acquires property with notice that another 
Property acquired with person has entered into an existing contract 
notice of existing contract. affecting that property, of which specific per- 
formance could be enforced, the former must hold the property for the 
benefit of the latter to the extent necessary to give effect to the contract. 


s fl 
Ps 


92. Where a person contracts to buy property to be held on trust 

Purchase by person con. for certain beneficiaries, and buys the property 

tracting to bay property to accordingly, he must hold the property for their 

be held on trust. benefit to the extent necessary to give effect to 
the contract, 


98. Where creditors compound the debts due to them, and one of 
Advantage secretly gain. Such creditors, by a secret arrangement with 
ed by one of several com. the debtor, gains an undue advantage over hi: 
pounding creditors. co-creditors, he must hold for the benefit of 
euch creditors the advantage so gained. 


94. In any case not coming within the scope of any of the preced- 
Constructive trusts in ing sections, where there is no trust, but thc 
oases not expressly pro. person having possession of property has not 
vided for. the whole beneficial interest therein, he must 
hold the property for the benefit of the persons baving such interest, or 
the residue thereof (as the case may be), to the extent necessary tc 
satisfy their just demands, 


Mlustrations. 


(a.) A, an executor, distributes the assets of his testator B to the legatees with- 
out havi d the whole of B’s debts. The legatees hold for the benefit of B’s 
rebar © extent necessary to satisfy their just demands, the assets so dis- 

uted. 

(3.) A by mistake assumes the character of a trustee for B, and under eolour of 
the trust receives certain money. B may compel him to account for such moneys. 
__{e.) A makes a gift of a lakh of rupees to B, reserving to himself, with B's 
assent, power to revoke af pleasure the gift as to Ra. 10,000. The gift is void as to 
Bs. 10,000, and B holds that sum for the benefit of A. 


95. The person holding property in accordance with any of the 

Obligor’s duties, liabili. preceding sections of this chapter must, so far 

ties, and disabilities, as may be, perform the same duties, and is sub- 

ject, so far as may be, to the same liabilities and disabilities, as if he 

tobe a@ trustee of the property for the person for whose benefit ‘he 
it: 


v7 THUS, fee 


Provided that (a) where he rightfully cultivates the property, or 
employs it in trade or business, he is entitled to reasonable remuners- 
tion for his trouble, skill, and loss of time in such cultivation or employ- 
ment; and (b) where he holds the property by virtue of a contract with 
the person for whose benefit he holds 1t, or with any one through whom 
such person claims, be may, without the permission of the Court, bug 

or become lessee or mortgagee of the property or any part thereof. 


96. Nothing contained in this chapter shall impair the rights of 

Baving of rights of bond transferees in good faith for consideration, or 

purchasers, create an obligation in evasion of any law for 
the time being in force, 


THE SCHEDULE, 


STATUTE. 
nr I ne nea 
Year and chapter. Short title. Extent of repeal. 





29 Car. II.,0.3 ... | The Statute of Frauds. | Sections 7, 8, 9, 10, and 11. 





Acts oF THE GOVERNOR-GENERAL IN COUNCIL, 








Namber and year. Short title. Extent of repeal. 


atm 


XXVIII. of 1866... | The Trustees’ and Mort- | Sections 2, 3, 4, 5, 32, 38, 34, 35, 36, 
gageces’ Powers Act,} and 37. 

1866. In sections 39 and 48 the word 

“trustee” wherever it occurs; and 

in section 43 the words “ manage- 

ment or” and “the trast-property 


zs or.” 


I. of 1877... renee Relief Act, | In section 12 the first illustration. © 
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THE. TRANSFER OF PROPERTY ACT. 
NO. IV. OF 1882. 


* 
RSCEIVED THE G.-G.’s ASSENT ON THE 17TH FEBRUARY, 1882. 


dn Act to amend the law relating to the Transfer of Property by act 
of Parties. 


‘WHEREAS it is sal to define ane amend certain parts of the 
Dies aw relating to the transfer of property by act 
sat of parties; It is hereby enacted as follows :— 


CHAPTER I, 
PRELIMINARY. 


1. This Act may be called “The Transfer 

aera of Property Act, 1882 :” 
It shall come into force on the first day of 

Oommencement. July, 1882 ; 
It extends in the first instance to the whole of British India except 
the territories respectively administered by the 
Extent. Governor of Bombay in Council, the Lieutenant- 
Zovernor of Panjd&b, and the Chief Commissioner of British Burma. 

But any of the said Local Governments may, from time to time, 
xy notification in the local official Gazette, extend this Act to the whole 
or any specified part of the territories under its administration. 

And any Local Government may, with the previous sanction of the 
Jovernor-General in Council, from time to time, by notification in the 
ocal official Gazette, exempt, either retrospectively or prospectively, 
shroughout the whole or any part of the territories admiuistered by 
uch 1 Government, the members of any race, sect, tribe, or class 
‘rom all or any of the following provisions, namely, sections forty-one, 
ifty-four, paragraphs two and three, fifty-nine, sixty-nine, ove hundred 
and seven, aud one hundred and twenty-three, 


2. In the territories . which this Act are ea sc ae pene: 

the enactments specified in the schedule hereto 

Repeal of Acta. annexed shall be re acted to the extent there- 

‘n mentioned. But nothing herein contained shall be deemed to affect— 

ee Se (a) the provisions of any enactment not 
abilities, = a hereby expressly repealed : 

(6) any terms or incidents of any contract or constitution of pro- 
~erty which are consistent with the provisions of this Act, and are 
allowed by the law for the time being in force: 

(ec) any right or liability arising out of a legal relation constituted 
yefore this Act comes into force, or atry relief in respect of any such 
‘ight or liability : or, 
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(d) save as provided by section fifty-seven and chapter four of this 
Act, any traosfer by operation of Jaw, or by, or in execution af, a decree 
or order of a Court of competent jurisdiction : and uothing ie the second 
shapter of this Act shall be deemed to affect any rule of Hindé, 
‘Lubaanmadan, or Buddhist law. 

3. In this Act, unless there is something 
Interpretation-clanse, repuguant in the subject or context,— 
. “immoveable property” does not include 
“immoveablo property standing timber, growing crops, or grass : 
? “instrument meaus & non-testamentary 
* instrament : instrument : 
“gegistered” means registered in British India under the law for 
the time being in force regulating the registra- 
“ regintered 1" tion of documents : 
“ attached to the earth :” “attached to the earth” means— 

(a) rooted in the earth, as in the case of trees and shrubs; 

(b) imbedded in the earth, as in the case of walls or buildings; or 

(0) attached to what is so imbedded for the permanent beneficial 
ypjoyment of that to which it is attached : 

and a person is said to have “ notice” of a fact when he actually 
knows that fact, or when, but for wilful absten- 
tion from an inquiry or search which he ought 
to have made, or gross negligence, he would have known it, or when 
information of the fact is given to or obtained by his agent under the 
circummatances mentioned in the Indian Contract Act, 1872, section 229. 


Bunohmenta relating to 4. The chapters and sections of this Act 
eontracta to be taken as which relate to contracts shall be taken as part 
part of Act XI. of 1872. of the Indiau Contract Act, 1872. 


* notice.” 





CHAPTER II. 
Or TRANSFERS OF PROPERTY BY ACT OF PaRTILES. 


(4,)-——-Zranafer of property, whether moveable or immoveable. 
§. In the following sections “ transfer of property” means an act b 
‘Trapafer of property’? Which a living person conveys property, in 
defined. present or in future, to one or more other living 
persone, or to himself and one or more other living persons, and “ to 
transfer property” is to perform such act, 


6. Property of any aha eg ae Sewer, except as otherwise 
rovide this Act or by any other law der 
What may be transferred. the time being in force : sites : 

(a) The chance of an heir-apparent succeetling to an estate, the 
chance of a relation obtaining a legacy on the death of a kingman, ér 
any other mere possibility of a Jike nature, cannot be transferred. 

(d) A mere nght of re-entry for breach of a condition snbecquedt 
cannot be transferred to any une except the owner of the property 
affected thereby. 4 

tc) An easement cannot be transferred apart from the dominant 
heritage. | Ha 
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.  (@) An interest in property restricted in its enjoyment to the owner 
petsonally caunot be transferred by him. 
—, {e) A mere right te sue for compensation for a fraud or for harm 
illegally caused cannot be transferred, 
ee H ) A public office cannot be transferred, nor can the salary of & 
public officer, whether before or after it has becume payable. 

(9) Stipends allowed to military and civil pensioners of Govern- 
ment and political pensions cannot be transferred. 

{k) No transfer can be made (1) in 8o far as it is opposed to the 
nature of the interest atfected thereby, or (2) for an illegal, purpose, or 
(3) t0 a person legally disqualified to be trausferee. 


¥. Every person competent to contract and entitled to transferable 
Parsons competent to property, or authorized to dispose of transfer- 
able property not his own, is competent to 
transfer such pioperty either wholly or in part, 
and ejther absolutely or conditionally, in the cireumstauces, to the 
extent, and in the manner, allowed aud prescribed by any law for the 
time being in force. 


8. Unless a different intention is expressed or necessarily implied, 
a transfer of property passes forthwith to the- 
transferee all the interest which the transferor 
is aa capable of passing in the property, and in the legal incidents 
thereo 

Such incidents inelude, where the poe is land, the easements 
annexed thereto, the rents and profits thereof accruing after the trans- 
fer, aud all things attached to the earth ; 
- and, where the property is machmery attached to the earth, the 
moveable parts thereof; 

and, where the property is a house, the easements annexed thereto, 
the rent thereof accruing after the transfer, and the locks, keys, bara, doors, 
windows, and all other things provided for permanent use therewith ; 

and, where the property is a debt or other actionable olaim, the 
securities therefor (except where they are also for other debte or claims 
not transferred to the transferee), but uot arrears of interest accrued 
before the transfer ; 
and, where the property is money or other property yielding income, 
the interest or income thereof accruing after the transfer takes effect. 


_ Operation of transfer. 


®. A transfer of property may be made without writing in it 
Baten tee sar which a writing is not expreasly requir 
40. Where property is transferred subject to a condition or limita- 
restraining tion absolutely restraining the transferee or an 
person claiming under him from parting wi 
or disposing of his interest in the property, the 
condition or limitation is void, except in the case of a lease where the 
eendition js for the benefit of the lessor or those claiming under him : 
provided that property may be transferred to or for the benefit of o 
women (not being a Hiadé, Muhammadan, or Buddhist), 80 that she 
shal} ast have power during ber marriage to transfer or charge the 
or her beneficial interest therein, - 


weld TRAWAFER OF PROPERTY, ° (188). 


11, Where, on a transfer of property, an interest therein is oreatec 

nesiciction repugnant 40 absolutely in favour of any person, but th: 
interest crenbeds terms of the transfer direct that such interes 
shall be applied or enjoyed by him in a parti- 
cular mauner, he shall be entitled to receive and dispose of such interes 
as if there were no such direction. 

Nothing in this section shall be deemed to affect the right & 
restrain, for the beneficial enjoyment of one piece of immoveable 
property, the enjoyment of another piece of such property, or to compe. 
the enjoyment thereof in a particular manner, 


12. Where property is transferred subject to a condition or limita 
Condition making in. tion making any interest therein, reserved or 
terest determinable on given toor for the benefit of any person, to 
insolvency or attempted cease on his becoming insolvent or endeavour- 
ienation. ing to transfer or dispose of the same, such 
condition of limitation is void. 
Nothing in this section apes to a condition in 8 lease for the 
benefit of the lessor or those claiming under him. 


43. Where, on a transfer of property, an interest therein is created 
Transfer for beuefit of for the benefit of a person not in existence at 
aaborn person, the date of the transfer, subject to a prior in- 
terest created by the same transfer, the interest created for the benefit 
of such person shall not tuke effect, unless it extends to the whole of 
the remaining interest of the transferor in the property. 
Illustration. 

A transfers property of which he is the owner to Bin trust for A and his in- 
tended wife successively for their lives, and after the death of the survivor for the 
eldest son of the intended marriage for life, and after bis death for A's second son. 
The interest so created for the benefit of the eldest son does take effect, because it 
does not extend to the whole of A’s remaining interest in the property. 

14, No transfer of property can operate to create an interest which 

is to take effect after the life-time of one or 
Rules sgainat perpetuity. more persons living at the date of such transfer, 
and the minority of some person who shall be in existence at the ex- 
piration of that period, and to whom, if he attains full age, the interest 
created is to belong. 
: 15. If, on a transfer of property, an interest therein is created for 
Transfer to class some the benefit of a class of persons with regard to 
of whom come under seo. eaome of whom such interest fails by reason of 
tlons 13 and 14. any of the rules contained in sections thirteen 
and fourteen, such interest fails as regards the whole class. 

16. Where an interest fails by reason of any of the rules contained 
‘Prenafer to take effecton in sections thirteen, fourteen, and fifteen, an 
Yelbere of prior tranafer. interest created in the same uasectiin aud 
intended to take effect after or upon failure of such prior interest, also 


la. 
17. The reatrictions in pray fourteen, fifteen, and sixteen, shail 
Transfer te not apply to property transferred for the benefit 
for bensdit of ey of the public in tae, sdeaasatank of religion, 
knowledge, commerce, health, safety, or any other object beneficial to 
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:  18.Where the terms of transfer of prpeny direct that the 
- Direction for acoumu- income arising from the property shall be accu- 
lation. mulated, such direction shall be void, and the 
property shall be disposed of as if no accumulation had been directed. 


Exception.—Where the property is immoveable, or where accumu- 
lation is directed to be made from the date of the transfer, the direction 
shall be valid in respect only of the income arising from the property 
within one year next following such date ; and at the end of the year 
such property and income shall be disposed of respectively as if the 
pace during which the accumulation has been dircéted to be made 

ad elapsed, 


19. Where, on a transfer of property, an interest therein is createc 

Veated interest. in favour of a person without specifying the 

time when it is to. take effect, or in terms speci- 

fying that it is to take effect forthwith or on the happening of an event 

which must happen, such iuterest is vested, unless a contrary intentior 
appears from the terms of the transfer. 

A vested interest is not defeated by the death of the transferee 
before he obtains possession. 

Explanation —An intention that an interest shall not be vestec 
is not to be inferred merely from a provision whereby the enjoyment 
thereof is postponed, or whereby a prior interest in the same propert, 
is given or reserved to some other person, or whereby income arising 
from the property is directed to be accumulated until the time o 
enjoyment arrives, or from a provision that if a particular event shal 
happen the interest shall pass to another person. 


20. Where, on a trausfer of property, au interest therein is createc 
When unborn peraon for the benefit of a person not therf living, he 
aoquires vested interest on acquires upon his birth, unless a contrary inten- 
transfer for his benefit. tion appear from the terms of the transfer, & 
vested interest, although he may not be entitled to the enjoyment 
thereof immediately on his birth, 


21. Where, on a transfer of property, an interest therein is createa 
Contingent interest. in favour of a person to take effect only on the 
happening of a specified uncertain event, or if 
a specified uncertain event shall not happen, such person thereby 
acquires a contingent interest in the property. Such interest becomes 
a vested interest, in the former case, on the happening of the event, in 
the latter, when the happening of the event becomes impossible. 


Exception.— Where, under a transfer of property, a person becomes 
entitled to an interest therein upon attaining a particular age, and the 
transferor also gives to him absolutely the income to arise from such 
interest before he reaches that age, or directs the income or so muck 
thereof as may be necessary to be applied for his benefit, such interest 
is not contingent. 


22. Where, on a transfer of property, an interest therein is created 

Transfer to members of in favour of such members only of a class as 

a. class who attains parti. shall attain a particular age, such iotereat does 

cular age. not vest in any member of the class who has 
not attained that age. 


afr fet 


878 rhanshen oF Peesenre, ' flesm 


$8. Where, on a transfer of ptopeity, &b intetést thetein is to 
accrue to a specifiéd person if a specified uncer- 

Trensfer contingent ou b : ‘ erg 
ppening of specified tain event shall happen, and no time is men 
uncertain event. tioned for the otcurrence of that event, the 
interest fails, unless such event happens before, or at the same time as 
the intermediate or precedent interest ceases to exist. : 
24. Where, on a transfer of propetty, an interest fhereitt is to 
Transfer to such of cer. accrue to such of certain persons as shall be 
tain persons as survive at surviving at some period, but the exact period 
tome period not apecified. = i, not specified, the interest shall ge to such of 
them as shall be alive when the intermediate or precedent interest 
teases to exist, unless a contrary intention appears from the terms of 


the transfer, 
Mllustration. 


A transfers property to B for life, and after his death to C and D, equally to be 
ivided between them, or to the survivor of them. C dies during the life of B. D 
iurvives B. At B’s death the property passes to D. 

25. An interest created on a transfer of property, and dependent 
upon a condition, fails if the fulfilment of the 
condition is impossible, or is forbidden by law, 
xr ig of such a nature that, if permitted, it would defeat the provisions 
of any law, or is fraudulent, or involves or implies injury to the person 
by property of another, or the Court regards it as immoral or opposed 
© publie policy, 


Ounditional transfer. 


Liilustrationa. 


(a.) A lets a farm to Bon condition that he shall walk a hundred miles in an 
our. The lease is void. 
(6.) A gives Ra. 600 to B on condition that he shall marry A’s daughter C. At 
the date of the transfer C was dead. The transfer is void. 
(c.) A transfers Ra. 500 to B on condition that she shall murder C. The transfer 


is void. 
_ (d.) A transfers Rs. 500 to his niece C if she will desert her husband. The trans- 
er is void. 
26. Where the terms of a transfer of property impose a condition 

Fulfilment of condition to be fulfilled before a person can take an 
yrecedent. interest in the property, the condition shall be 
Jeemed to bave been fulfilled if it has been substantially complied 
with, 

Lliustrations. 

(a.) A transfers Re. 5,000 to B on condition that he shall marry with the consent 
of C, D, and BE. Ev dies. B marries with the consent of C and D. B is deemed to 
pave fulfilled the condition. 

(3.) A transfers Ra. 5,000 to B on condition that he shall marry with the consent 
‘f 0, D, and E. B marries without the consent of C, D, and E, but obtains their 
‘Odtent after the marriage. B bas not fulfilled the condition. 


27. Where, on a transfer of property, an interest therein is created 
Conditional transfer to in favour of one person, and by the same traus- 
ne person opapled with action an ulterior disposition of the same 
ee ee interest is made in favoar of another, if the 
are of prior dispost Prior disposition under the transfer shall fail, 
she ulterior disposition shall take effect upon the failure of the prior 
Neptettion, althdugh the failure may not have occurred in the miaaxer 
sontemplated by the transferor, 


&er 19) PRANGFUR GF. PROPERTE, 579 


. But where the iutention of the parties to tho transaction a that 

the ulterior disposition shall take effect only in the event of the prjor 

disposition failiug in a particular manner, the ulterior disposition shal} 

not take effect unless the prior disposition fails in that manner. 
Iliustrations. 

(a.) A transfers Rs. 500 to B on condition that he shall exeoute a certain leasg 
within three months after A’s death, and if he should neglect to do so, toC. B diva 
in A‘s life-time. The disposition in favour of C takes effect. 

(d.) A transfers property to his wife; but in case she should die in his life-time, 
transfers to B that which he bad transferred to her. A and his wife perish together, 
under circumstances which make it impossible to prove that she died before him. 
The disposition in favour of B does not take effect. 

28. On a transfer of property an iuterest therein may be created 
Ulterior transfor condi. tO accrue to any person with the condition super- 
tional on happening or uot added that in case a specified uncertain event 
happening of specified ghall happen such interest shall pass to another 
one person, or that in case a specified uncertain 
event shall] not happen such interest shall pass to another persun. In 
each case the dispositions are subject to the rules contained in sections 
ten, twelve, twenty-one, twenty-two, twenty-three, tweuty-four, twenty- 
five, and twenty-seven. 


29, An ulterior disposition of the kind contemplated by the last 
Fulfilment of condition preceding section cannot take effect unless the 
subsequent. condition is strictly fulfilled. 
Liluairation. 
A transfers Bs. 500 to B, to be paid to him on his attaining his majority or 
marrying, with a proviso that, if B dies a minor, or marries without C’s consent, th, 


Res. 600 shall goto D. B marries when only 17 years of age, without C’s consent. 
The transfer to D takes effect. 


Pein age amet oo 30. If the ukerior disposition: is not valid 
terior diapositinn. 7 the prior disposition is not affected by it. 
Tillustration. 


_ A transfers a farm to B for her life, and, if she do not desert her husband, to C. 
B js entitled to the farm during her life as if no condition had been inserted. 

81. Subject to the provisions of section twelve, on a transfer of 
Condition that transfer Property an interest therein may be create 
shall tice have cack Fil with the condition superadded that it shall 
case specified uncevain cease to exist in case a specified uncertain event 

ent happens or does not stall happen, or in case a specified uncertain. 
ioe event shall not happen. 
Illustrations. 
(a.) A transfers a farm to B for his life, with a proviso that, in case B cunts down 
@ certain wood, the transfer shall cease fo have any effect. B cuts down the wood. 
He loses his life-interest in the farm. 
(4.) A transfers a farm to B, provided that, if B shall not go to England withia 
three years after the date of the transfer, bis interest in the farm shall cease. B does 
not go to England within the term prescribed. His interest in the farm ceases. 


$2. In order that a condition that an interest shall cease to exist 

Such condition must not may be valid, it is necessary that the event to 

be invalid. which it relates be one which eould legally con- 
giitute the condition of the creation of an interest, 


bd 
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- $3 Where, on a transfer: of property, at ‘interest - therein © ir 
" sti created subject to a condition that the pereon 
. Transfer conditional on : : oS : : 
performance of act, no time taking it shall perform a certain ‘act, but ae 
being specified tor perform- time js specified for the performance of the act, 
wens the condition is broken when be renders im- 
possible, permanently or for an indefinite period, the performance of the 
act, 
84, Where an act is to be performed by a person either as a condi- 
Transfer conditional on tion to be fulfilled before an interest created on 
performanoo of act, time be- a transfer of property is enjoyed by him, or as 
ing specified. a condition on the non-fulfilment of which thé 
interest is to pass from him to another person, and a time is specified 
for the perfurmance of the act, if such performance within the specified 
time ia prevented by the fraud of a person who would be directly bene- 
fited by non-fulfilment of the condition, such further time shall, as 
against him, be allowed for performing the act as shall be requisite to 
make up for the delay caused by such frand. But if no time 1s speci- 
fied for the performance of the act, then, if its performance is, by the 
fraud of a person interested in the uon-fulfilmeut of the condition, ren- 
dered impossible or indefinitely postponed, the condition shall, as againat 
him, be deemed to have been fulfilled. 


Election. 


35. Where a person professes to transfer property which he has no 
right to trausfer, and as part of the same traus- 
Floction when necessary, action confers any benefit-on the owner of the 
property, such owner must elect either to confirm such transfer or to 
dissent from it; and in the latter case he shall relinquish the benefit so 
souforred, and the benefit so relinquished shall revert to the transferor 
oy bis representative as if it had not been disposed of, 
subject nevertheless, 
where the transfer is gratuitous, and the transferor has, before the 
alection, died or otherwise become incapable of making a fresh transfer, 
and in all cases where the transfer is for consideration, 
to the charge of making good to the disappointed transferee the 
amount or value of the property attempted to be transferred to him. 


fllustration, 


The farm of Sult4npur is the property of C, and worth Rs. 800. A, by an in- 
strument of gift, professes to tranafer it to B, giving by the same inatrument Rs. 1,000 
tC. C elects to rotain the farm. He forfeits the gift of Rs. 1,000. 

In the same onse, A dies before the election. His representative must, out of the 
Ra. 1,000, pay Ra. 800 to B. 


The rule in the first paragraph of this section applies whether the 
transferor does or does not believe that which he professes to transfer 
to be his own. 

A person taking no benefit directly under a transaction, but deriv- 
ing a benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under the trans- 
action may in another dissent therefrom. 

& ion to the last preceding four rules—Where a particular 
benefit is expressed to be conferred on the owner of the property which 
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the transferor professes to transfer, and such beuefit is exprdssed ‘to be 
in lien of that property, if such owner claim the property, be must re- 
linquish the particular benefit, but he is not bound to relinguish auy 
other benefit conferred upon him by the same transaction, ss 
. Acceptance of the benefit. by the person on whom it is conferred 
coustitutes an election by him to confirm the transfer, if he is aware of 
his duty to elect and of those circumstances which would influence. the 
judgment of a reasonable man in making an election, or if he waives 
enquiry into the circumstances, 

Such knowledge or waiver shall, in the absence of evidence to the 
contrary, be presumed, if the person on whom the beuefit has been con- 
ferred has enjoyed it for two years without doing any act to express 
dissent, 

Such knowledge or waiver may be inferred from any act of his 
which renders it impossible to place the persons interested in the pro- 
perty professed to be trausferred in the same condition as if such act 
had not been done. 

Illustration. 

A transfers to B an estate to which C is entitled, and as part of the same transac- 
tion gives C acoal-mine. C takes possession of the mine, aud exhausts it. He hag 
thereby confirmed the transfer of the estate to B. 

If he does not, within one year after the date of the transfer, signify 
to the transferor or his representatives his intention to confirm or to 
dissent from the transfer, the transferor or his representatives may, upon 
the expiration of that period, require him to make his election; and if 
he dves not comply with such requisition within a reasonable time after 
he has received it, be shall be deemed to have elected to confirm the 
trausfer. 

In case of disability, the election shall be postponed until the dis- 
ability ceases, or until the election is made by some competent authority, 
Apportionment. 

$6. In the absence of a contract or local usage to the contrary, all 

Apportionmentof period. Tents, aunuities, pensions, dividends, and other 
joal payments on determinae periodical payments in the nature of income, 
tion of interest of person shall, upon the transfer of the interest of the 
entitled. person entitled to receive such payments, be 
deemed, as between the trausferor and the transferee, to accrue due 
from day to day, and to be apportionable accordingly, but to be payable 
on the days appointed for the payment thereof. 

37. When, in cousequence of a transfer, property is divided and 

Apportionment of benefit held in several shares, and thereupon the bene- 
of obligation on severance. fit of any obligation relating to the property as 
a whule passes from one to several owners of the property, the corres- 
ponding duty shall, in the abseuce of a contract to the contrary amongst 
the owners, be performed in favour of each of such owners in proportion 
to the value of his share in the property, provided that the duty can be 
severed aud that the severance does not substantially iucrease the bur- 
den of the obligation ; but if the duty cannot be severed, or if the se- 
verance would substantially increase the burden of the obligation, the 
duty shall be performed for the benefit of such one of the several own- 
ers as they shall jointly designate for that purpuse : 
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. Provided that'né person en whom the burdea of the olfligation lies 
shall be answerable for failune to discharge it in manner previded by 
this section, uuless and until he has had reasonable notice of the severe 
ance, . . : ’ 
' . Nothing in this section applies to leases for agricultural puzposes 
sinless and until the Local Government by notification in. the. official 
Gazette so directs, 
Liluatrations. ; | 

(a.) A sells to B, C, and D, a house situate in a village, and leased to E at an an- 
nual rent of Rs. $0 and delivery of ‘one fat sheep, B having provided half the pur- 
chase-money, and C and D one quarter each. E, having notice of this, must pay Rs. 15 
to B, Ra. 74 to C, and Rs, 74 to D, aud must deliver the sheep according to the joint 
direstion of B, C, aud D. . 

{b.) In the same eave, each house in the village being bound to provide ten days 
labour cach year on a dyke to paves! inundation, E had agreed as a term of his lease 
to perform tiie work for A. B, C, and D severally require E to perform the ten days’ 
work due on account of the house of each. E is not bound to do more than ten days’ 
work ip all, according to such directions as B, C, and D may join in giving. 


B.—Transfer of Immoveable Property, 


88. Where any person, authorized only under circumstances in 
Transfer by person author. their nature variable to dispose of immoveable 
ized anty ander certain cir- property, transfers such property for consider- 
eumstavoes to transfer. ation, alleging the existence of such circum- 
tances, they shall, as between the transferee on the one part and the 
traneferor and other persous (if any) affected by the transfer on the 
other part, be deemed to have existed, if the transferee, after using 
reasovable care to ascertain the existence of such circumstances, has 
acted in good faith. 

Illustration. 


| A,» Hinfld widow, whose husband has left collateral heirs, alleging that the pro- 
ith ear by ber as such is insufficient for her maintenance, agrees, for purposes 
nei religious nor charitable, to eell a field, part of euch property, to B. B satisfies 
himself by reasonable enquiry that the income of the property is insufficient for A’e 
wnaintenance, and that the sale of the field is necessary, and, acting in good faith, buys 
the field from A. As between B on the one part and A and the collateral heirs on t 
other part, a necessity for the sale shall be deemed to have existed. 


$9. Where a third person has a right to receive maintenance, or a 
‘Tvensier where third pep Provision for advaucement or marriage, from 
aon ia entitled to mainte. the profits uf immoveable property, and such 
mance. property is transferred with the iutention of 
defeating such right, the nght may be enforced against the transferee, 
if he has notice of such intention or if the transfer is gratuitous; but 
not against a transferee for consideration and without uotice of the 
right, nor against such property iu his handa, : 
| IUustration. 
A, a Hiadd, transfers Sulténpur to his sister-in-law B, in liex of ber claim net 
him for maintenance iu virtue of hia having become entitled to her deceased huaband's 


property, and agrees with her that, if she is dispossessed of Sultdnpar, A will transfer 
her an equal area out of such of several other specified villages in his possession ae 
aartias P prly A salle the p giahecbheony “4 ooo bays in faith, ogre 

of the agreement. 3 is di of Sultampur. She has ne claim on | 
willages transferred to C. 


# 
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40, Where, for the more beneficial enjoyment of his own immove- 
' Barden of vbligution im. able property, a third person has, independent- 
posing restriction on weof ly of any interest iu the immoveable property 
d, of another or of any easement thereon, a right 
to restrain the enjoyment of the latter property or to compel ite enjoy- 
ment in a particular manner, or 
’ where a‘third person is entitled te the benefit of an obligation 
or of obligation antexed Sfising out of contract aud annexed to the 
to ownership, bat not ownership of immoveable property, but uot 
amounting to interest or amounting to an interest therein or easement 
regener’ thereon, 
such right or obligation may be enforced agaiast a transferee with 
notice thereof or a gratuitons transferee of the property affected thereby, 
but not against a transferee for considerativun aud without notioe of the 
right or obligatiou, nor against such property in his hauds, 


Illustration, 


A contracts to sell Sulténpur to B. While the contract is still in foree, he salle 
Sult4npur to U, who has notice of the contract. B may enferve the contract against 
C to the same extent as against A. 


41. Where, with the consent, express or implied, of the persons 
Transfer by ostensible interested in immoveable property, a person 
owner. is the ostensible owner of such property, an 
transfers the same for consideration, the transfer shall not be void- 
able on the greund that the transferor was not authorized to make 
it: provided that the tratisferee, after taking reasonable care to ascertain 
that the transferor had power to make the transfer, has acted in good 
faith. 


42. Where a person transfers any immoveable property, reserving 
“Transfer by pereon hav- Power to revoke the transfer, and suhaequently 
ing authority to revoke transfers the property for consideration to an- 
former transfer. other transferee, such transfer operates in favour 
of such transferee (subject to any condition attached to the exercise of 
the power) as a revocation of the former trausferto the extent of the 
power, 

IUustration. 


A lets a house to B, and reserves power to revoke the Tease if, in the opinion of a 
Bpecified surveyor, B should make a use of it detrimental to its value. Afterwards A, 
thinking that such a use has been made, leta the house to C. This operates an a revo- 
cation of B's lease enbject to the opinion of the surveyor as to B's use ef the house 
having been detrimental to ite value. 


43. Where a person erroneously represents that he is authorized to 
Transfer by unauthorized transfer certain immoveable property, and pro- 
person whosubsequentlyse- fesses to transfer such property for censiesation, 
‘quires interest in property such transfer shall, at the option of the trane- 
‘transferred. feree, operate on any interest which the trans- 
feror may acquire in such property, at any time during which the con- 
tract of transfer subsists, # 
Nothiug in this section shall impair the right of transferees in gand 
faith for consideration without notice of the existence of the said option, 
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to 
TUustration. ; 
{nda who has separated from his father B, selle-to © three field, X,Y, an 
Z, es ee that A is erthoviael to transfer the samé. Of these fields Z does ne 
‘belong to A, it having been retained by B on the parvstots, bob on B's dying, Ass 
heir obtains Z. C, not having rescinded the contract of sale, may require A fo 
deliver Z to him. ; * ; 


44, Where one of two or more co-owners of immoveable property 
legally competent in that behalf transfers hic 
Transfer by oneco-ownery share of such property or any interest therein, 
the transferee acquires, as to such share or interest, and so far as is 
necessaty to give effect to the transfer, ‘the transferor’s right to jomt 
possession or other common or part enjoyment of the property, and to 
enforce a partition of the same, but subject to the conditions and habi- 
lities affecting, at the date of the transfer, the share or interest go 
transferred, 

Where the transferee of a share of a dwelling-house belonging to 
an undivided family is not a member of the family, nothing in this sec- 
tion shall be deemed to entitle him to jotat passession or other coummon 
or part enjoyment of the house, 


45. Where immoveable property is transferred for consideration to 
Joint transfer for consi. two or more persons, and such consideration is 
eration. paid out of a fund belonging to them in com- 
mon, they are, in the absence of a contract to the contrary, respectively 
entitled to interests in such property identical, as nearly as may he, 
With the interests to which they were respectively entitled in the fund; 
and where euch consideration is paid out of separate fends belonging 
to them respectively, they are, in the absence of a contract to the con- 
trary, respectively entitled to interests in such property in proportion to 
the shares of the consideration which they respeetively advanced, 


In the absence of evidence as to the interests in the fund to which 
they were respectively entitled, or as to the shares which they respect- 
ively advanced, such persons shulj be presumed to be equally interested 
in the property, 


, 46, Where immoveable property is transferred for consideration 
Transfer for consideration by persons having distinct interests therein, the 
persone having distinct = transferors are, in the absence of a contract to 
intereste. the contrary, entitled to share in the considera- 
tion equally, where their interests in the property were of equal value, 
and, where such Interests were of unequal value, proportionately to the 
value uf their respective interests, 


Illestrationes. 


(a.) A, owning a moioty, and B ang C, each a quarter share, of mauza Sulténpur, 
exchange an eighth ehare of that mauza for a quarter share of manza Lélnurea. There 
being no agreement to the contrary, A is entitled to an eighth share in pura, and 
B C each to a sixteenth ahare iv that mauza. ; 


(3. heing eatitled to a life-interest in mauza Atrali, and B and C to the rever- 
sion, e maven for Ra. 1,000. A’e life-interest ie ascertained to be worth Rs. 600, 
the reversion, Re. 400. A is entitled to reomve Re. 600 out of the purchase-money ; 
B end C to retbivs Ke. 40. 

* 
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47, Where several co-owners of inmoveable property transfer a share 
Trenafer ty co-owners of therein without specifying that the . transfer 
share in common property. {s to take effect on any particular share of 
shares of the transferors, the transfer, as among such transferors, takes 
effect on such shares equally where the shares were equal, and where 
they were unequal, proportionately to the extent of such shares. 
Jilustration. 
A, the owner of an eight-anna share, and B and C, each the owner of a four-anua 
share, in manre Sulténpur, transfer a two-anna share in the wauza to D, without upe- 


cifying from which of their several shares the transfer is made. To give effevt to 


share is taken from the share of A, and half an anna share from 
each of shares of B and C. 


48. Where a person purports to create by transfer at different 
Priority of righte created times rights in or over the same immoveable 
by transfer, property, and such rights cannot all exist or be 
exercised to their full extent together, each later created right shall, in 
the absence of a special contract or reservation binding the earlier 
transferees, be subject to the rights previously created. 


49. Where immoveable property is transferred for consideration, 
Transferee's right under 2nd such property or any part thereof is at the 
policy. date of the transfer insured against loss or 
damage by fire, the transferee, in case of such loss or damage, may, iv 
the absence of a contract to the contrary, require any money which the 
transferor actually receives under the policy, or so much thereof as may 
be necessary, to be applied in reinstating the property. 


80. No person shall be chargeable with any rents or profits of any 
Rent bond fide paid to immoveable property, which he has in gooc 
holder under def title. faith paid or delivered to any person of whor 
he in good faith held such property, notwithstanding it may mriieted. 5 
appear that the person to whom euch payment or delivery was € 
had no right to receive such rents or profits. 


Tllustratien, 


A lete a Geld to B at a rent of Res. 50,.a0d then transfers the field te C. B, hav 
dng no notice of the transfer, in good faith pays the rentto A. 8B is not changeabje 
with the rent so paid. 

61. When the transferee of aurea aber Hilt any ims 
provemen rovement on the property, believing in gooc 
bond Vide holders ar ae ith that he is absolutely entitled thereto, anc 
fective titles. he is subsequently evicted therefrom by an, 
person having a better title, the transferee has a right to require th: 
person causing the eviction either to have the value of the improvemen 
estimated and paid or secured to the transferee, or to sell his interest it 
the property to the transferee at the then market-value thereof irre- 
spective of the value of such improvement. : 
The*amount to be paid or secured in respect of such improvemen 
shall be the estimated value thereof at the time of the eviction. 
When, under the circumstances aforesaid, the transferee has plantec 
ex eown on the property crops which are growing when he is evictec 
he is entitled to suck crops and to froe ingress and egress & 


th 
gather and carry them, *, 
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62. During the active prosecution in any Court having authority 
" ‘Sransfer of propérty pend- in British India, or established: beyond the 
ing suit relating thereto, limits of British India by the Governor-General 
in Council, of a contentious suit or proceeding in which any right to 
immoveable property is directly and specifically in question, the: , 
cannot be transferred or otherwise dealt with by any party to the 
suit or proceeding so as to affect the rights of any other party thereto 
under any decree or order which may ‘be made therein, except under 
the authority of the Court and on such terms as it may impose, . 

B33, Every transfer of immoveable property, made with THtent to 
: defraud prior or subsequent transferees théreof 
for consideration, or co-owners or other persons 
having an interest in ench property, or to defeat or delay the oreditors 
of the transferor, is voidable at the option of any persen so defrauded, 
defeated, or delayed, 

Where the effect of any transfer of immoveable property is to 
defraud, defeat, or delay any such person, and such transfer is made 
-Dasseanacated or for a grossly inadequate consideration, the transfer may 
presamed to have been made with such iatent as aforesaid, 

Nothing contained iu this section shall impair the rights of any 
transferee in good faith and for consideration. 


: CHAPTER III. 
Or SaLys oF IMMOVEABLE PROPERTY, 
54. “Sale” is a transfer of ownership in exchange for a price paid 


Fraudulent transfer. 


' Bale” defined. or promised, or part-paid and part-pro : 
- Buch transfer, in the case of tangible immoveablé property of the 
, Bale how made, «— value of one hundred rapees and upwards, or ia 
ani the case of a reversion or other intangidlie thing, 


can be made only by a registered instrument, 
In the case of tangible immoveable property of a value less than 
one hundred rupees, such transfér may be made either by a registered 
dngtrument or by delivery of the property. 
: _ Delivery of taugible immoveable property takes place when the 
seller =— the buyer, or such person as he directs, in possession of the 
Property. 
A contract for the sale of immoveable property is a contract that a 
Contract for sale, . sale of such property shail take place on terms 
settled between the parties. 

'  —- Et does not, of itself, create any interest in or charge on euch 
‘property. | 
55, In the absence 6f a contract to the contrary, the ‘buyer-and 

Rights and Habilities of the seller of immoveable property igs seeped 
buyer and seller. are subject to the liabilities, and have the 
rights, mentioned in the rafes next following, or such of them as are 
applicable to the property sold: : | 4 

-_{@) to diane 40 the buye 2 property 
| {t) “to di to the buyer any material defect in the ‘of 
‘biok the seller is, and the buyer is net, aware, and which the buydr 
could not with ordinary care discover’ Ree 
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__ (B) to produce to the buyer on his request for examination all 
documents of title relating to the property which are in the sellers 
possession or power ; 

- (0) to answer to the best of his information all relevant queations 
put fo him by the buyer in respect to the property or the title thereto; 
_ 4d) on payment or tender of the amount due. in respect of the 
price, to exequie a proper conveyance of the property when the buyer 
tenders it to him for execution at a proper time and place; 

(e) between the date of the contract of sale and the delivery of the 
property, to take as much care of the property and all documents of title 
relating thereto which are in his possession, as an owner of ordinary. 
prudence would take of such property and documents ; 

_ §f) to give, on being so required, the buyer, or such person as he 
directa, such possession of the property as its nature admits; 

(g) to pay all public charges and rent accrued due in respect of 
the property up to the date of the sale, the interest on all incumbrances 
on such property due on such date, and, except where the property 
as sold subject to incumbrances, to discharge all incumbrances on the 
property then existing. 

'  (%.) The seller shall be deemed to contract with the buyer that the 
interest which the seller professes to trausfer to the buyer subsists, and 
that he has power to transfer the same: 

provided that, where the sale is made by a person in a fiduciary char- 
acter, he shall be deemed to contract with the buyer that the seller 
bas done no act whereby the property is incumbered or whereby he 
is hindered from transferring it. 

The benefit of the contract mentioned in this rule shall be annexed 
to, and shall go with, the interest of the transferee as such, and may be 
enforced by every person in whom that interest is for the whole or any 
part thereof from time to time vested, 

' (3.) Where the whole of the purchase-money has been paid to the 
seller, he is aslo bound to deliver to the buyer all documenta of title 
relating to the property which are in the seller's possession or power: 

provided that (a), where the seller retains any part of the property 
comprised insuch documents, he is entitled to retain them all, and (5), 
where the whole of such property is sold to different buyers, the buyer 
of the lot of greatest value is entitled to such documents. But in case 
(a) the seller, and in case (b) the buyer of the lot of greatest value, is 
bound, upon every reasonable request by the buyer, or by auy of the 
‘other buyers, as the case may be, and as the cost of the person making 
the request, to produce the said documents, and furnish ‘such true copies 
thereof or. extracts therefrom as he may require; and in the meantime, 
the seller, or the buyer of the lot of greatest value, as the case may be, 
ghall keep the said documents safe, uncancelled, and undefaced, unless 
prevented from so doing by fire or other inevitable accident ; 
| @) the seller is entitled — : 

- -{@) tothe rents and profita of the property till the ownership 
thereof passes to the buyer ; 

(b) where the ownership of the property has passed to the buyer 
before payment of the whole of the purchase-money, to a charge Bpem 
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the property in the hands of the buyer for the amount of: the' purchase- 
marey. a He ‘part thereof brandi unpaid, and for interest on such 
@mount or part. 

. (5) The buyer is bonnd— 

(a) to disclose to the seller any fact as to the nature or extent of 
the seller's interest in the property of which the buyer is aware, but of 
which he has reason to believe that the seller is not aware,'and which 
materially increases the value of such interest ; 

(b) to pay or tender, at the time and place of completing the sale, 
the purchase-money to the seller or such person as he directs : provided 
that, where the property is sold free from incumbrances, the buyer may 
retain out of the purchase-money the amount of any incumbrances on 
the property existing at the date of the sale, and shall pay the amount 
#o retained to the persons entitled thereto ; 

(c) where the ownership of the property has passed to the buyer, 
to bear any loss arising from the destruction, injury, or decrease in value 
of the property not caused by the seller ; 

(dl) where the ownership of the property has passed to the buyer 
as between himself and the seller, to pay all public charges and rent 
which may become payable in respect of the property, the principa 
moneys due on any incumbrances subject to which the property is sold. 
and the interest thereon afterwards accruing due. . 

(6.) The buyer is entitled— 

(a) where the ownership of the property has passed to him, to the 
benefit of any improvement in, or increase in value of, the property 
and to the rents and profits thereof ; 

(b) unless he has improperly declined to accept delivery of the 
property, toa charge on the property, as against the seller and al’ 
persons claiming under him witb notice of the payment, to the extent 
of the seller's interest in the property, for the amount of any purchase- 
money properly paid by the buyer in anticipation of the delivery. anc 

iuterest on such amount; and, when he properly declines to accep* 
the delivery, also for the earnest (if any) and for the costs (if any! 
awarded to him of a suit to compel specific performance of the contract 
or to obtain a decree for its rescission. 7 

An omission to make such disclosures as are mentioned in this 
share paragraph (1), clause (a), and paragraph (5), clause (a), is frau- 

ulent, 

56. Where two preperties are subject to a common charge, and one 

Sale of one of two pro. Of the properties is sold, the buyer is, as against 
pertiou subject tom common the seller, in the absence of a contract to the 
charge. coytrary, entitled to have the charge satisfiec 
out of the other property, so far as such property will extend. 


Discharge of Incumbrances on Sale. 


57. (a.) Where immoveable property subject to any incambrance 
Provision by Cours for Whether immediately payable or not, is sold by 
inoumbrences, and «ile the Court or in execution of a decree, or out o 
freed thasefvom. Court, the Court may, if it thinks fit, on the 
application of any party to the sale, direct or alow payment into Court 


' 
Ss r 
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0 @} ta the case of ae annual or monthly sum charged on the pro- 
Bee ae y nah daadoate capital sum charged on a determinable interest 
in the property,—of such amount as, when invested in secu- 
rities of the Government of India, the Oourt considers will 
+ be-sufficient, by means of the interest thereof, to keep down 
:, : of otherwise provide for that charge, and 3 ‘ 
{2} in any other case of a capital sum charged on the property,— 
the amount sufficient to meet the incumbrance and any 
interest due thereon. 

Bat in either case there shall also be paid into Court such addi- 
tional amount as the Court considera will be sufficient to meet the 
contingency of further costs, expenses, and interest, and any other con- 
tingeney, except depreciation of investments, not exceediug one-tenth 
part of the original amount to be paid in, unless the Court, for special 
reasons (which it shall record), thiuks fit to require a larger additional 
amount, 

(6.) Thereupon the Court may, if it thinks fit, and after notice to 
the incumbrancer, unless the Court, for reasons to be recorded ia writ- 
ing, thinks fit to dispense with such notice, declare the property to be 
freed from the incambrance, and make any order for conveyance, or 
vesting order, proper for giving effect to the sale, and give directions for 
the retentiou and investment of the money in Court. 

(c.) After notice served on the persons interested in or entitled to 
the money or fund iu Quurt, the Court may direct paymeut or transfer 
thereof to the persons entitled to receive or give a discharge for the 
same, and generally may give directions respecting the application or 
distribution of the capital or income thereof. ° 

(d.) An appeal shall lie from any declaration, order, or direction 
under this section as if the same were a decree. 

(¢.) In thia section “ Court” means (1) a High Court in the exercise 
of its ordinary or extraordiuary original civil jurisdiction, (2) the Court 
of a District Judge within the local limits of whose jurisdiction the 

perty or any part thereof is situate, (3) any other Court which the 
Racal Goverumeat may, from time to time, by uotificatiou in the official 
Gazette, declare to be competent to exercise the jurisdiction conferred 
by this section. 





CHAPTER IV. 
Or Morteaces or ImMOVEABLE PROPERTY AND CHARGER. 


58. (a.) A mortgage is the transfer of an interest in specific im- 
“Mortgage,” “mort. moveable property ‘for the purpose of securing 
,” and “mortgages” the payment of money advanced or.to be ad- 
: vanced by way of loan, an existing or future 
debt, or the performance of an engagement which may give rise to a 
pecuniary liability. 
. ‘The transferor is called a mortgagor, the transferee a mortgages ; 
the principal money and interest of which payment is secured for the 
time being are called the mo e-money, and the instrument (if any) 
by. which the transfer is effected is called a mortgage-deed, e 
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-. (b) Where, without delivering possession of the mortgaged preperty, 
. sie _ the mortgagor binds himself personally to pay. 
Bimple mortgage. the mortgage-money, and agrees, expressly or 
impliedly, that, ia the event of hia failing to pay sceording to his 
contract, the mortgagee shall bave a right to cause the mortgaged 
roperty to be sold, aud the proceeds of sale to be applied, so far as may 
necessary, in payment of the mortgage-money, the transaction is 
called. a simple mortgage, and the mortgagee a simple mortgagee. 
Mortgage by conditional {c.) Where the mortgagor ostensibly sella 
eale, the mortgaged property— “s 

on condition that on default of payment of. the mortgage-money 
on a certain date the sale shall become absolute, or | 

on condition that on such payment being made the sale shall 
beoome void, or ; 

on condition that on such payment being made the buyer aball 
transfer the property to the seller, ms 
the transaction is called a mortgage by conditional sale, and the 
mortgagee a mortgagee by conditional sale, 
_  {d,) Where the mortgagor delivers possession of the mortgaged 
property to the mortgagee, and authorizes him 
Usofructuary mortgage. t, retain such possession until payment of the 
toortgage-money, and to receive the rents and profits accruing from the 
property, and to appropriate them in lieu of interest, or ia payment of 
the mortgage-money, or partly in lieu of interest aud partly in. payment 
of the mortgage-money, the transaction is called an usufructuary mort- 
gage, and the mortgagee an usufructuary mortgagee. 
(e.) Where the mortgagor binds himself to repay the mortgage- 
money on a certain date, and transfers the 
English mortgage. mortgaged property absolutely to the mort- 
gagee, but subject to a proviso that he will re-trausfer it to the 
mortgagor upon payment of the mortgage-money as agreed, the trans- 
action is called an English mortgage. v 
59, Where the principal money secured is one hundred rupees or 
Mortgage when tobe by Upwards, a mortgage can be effected only by a 
seourance, registered instrument signed by the mortgagor 
and attested by at least two witnesses, 

Where the principal money secured is less than one hundred 
rupees, a mortgage may be effected either by an instrument signed and 
attested as aforesaid, or (except iu the case of a simple mortgage) by 
delivery of the property. | 

Nothing in this section shall be deemed to render invalid mort- 

made in the towns, of Calcutta, Madras, Bombay, Kxradchl, aud 
ngoon, by delivery to a creditor or his agent of documents of title to 
immoveable property, with intent te create a security thereon. == 


Rights and Liabilities of Mortgagor. _- 2 aes 

60, At any time after the principal money has become payable, the 
Right of mortgagor to mortgagor basa right,on payment or tender, 
redeom. at a proper time and place,.of the mor * 
money, ta require the mortgagee (a) to deliver the mortgage-deed {i 
any) to the murtgagos, (4) where the mortgagee is in possesion of the 
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inortgaged property, to detiver possession thereof to the mortgngor, and 
(oc) at the ooet of the mortgagor either to re-transfer the mortgaged 
property to him or to such third person as he may direct, or to execute 
and {where the mortgage has been effected by a registered instrument) 
to have registered an ackuewledgmeut in writing that auy right in 
sevoge en ot his interest transferred to the mortgagee has been extin- 
ished : 

ee Provided that the right conferred by thia section has not been 
extinguished by act of the parties or by order of a Court, 

e right conferred by this section is called a right to redeem, and 
& suit to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render ivvalid any pro- 
vision to the effect that, if the time fixed for payment of the principal 
money has been allowed to pass, or no such time has been fixed, the 
mortgagee shall be entitled to reasonable notice before payment or 
tender of such money. 

' Nothing in this section shall entitle a person interested in a share 

. (Redemption of portion of Only of the mortgaged property to redeem bis 

property, own share only, on payinent of a proportionate 

past of the amount remaining due on the mortgage, except where a 

snortga or, if there are more mortgagees than one, all such mort- 

gagees, has or have acquired, in whole or in part, the share of a mort- 
gagor, 

61. A mortgagor seeking to redeem any one mortgage shall, in the 

Right to redeem one of &@bsence of a contract to the contrary, be en- 
éwo properties seperately titled to do so without paying any money due 

under any separate mortgage made by him, or 
by any person through whom he claims, on property other than that 
comprised in the mortgage which he seeks to redeem. 


Iltsestration, 


A, the owner of farms Z and Y, mortgages Z to B for Re, 1,000. A afterwards 
¥ to B for Re. 1,000, making no stipulation as to any additional charge on 
Z. A may institute a suit for the redemption of the mortgage on Z alone. 


- Biont of usufruct 62. In the case of a usufructuary mortgage, 
mG recover posnee- the mortgagor has a right to recover possession 
wien. ef the property— 


{a) where the mortgagee is authorized to pay himself the mortgage- 

gant from the rents and profits of the property,-when such money 
’ 

| re) where the mortgageo is authorized to pay himself from auch 
‘rents and profits the interest of the principal movey,—when the term 
(if any) prescribed fer the payment of the mortgage-money has expired, 
and the mortgagor pays or tenders to the mortgagee the principal 
money, or deposits it ia Court as hereinafter provided. 
| 68. Where mortgaged property in possession of the mortgagee has, 
 Apoeenion to mortgaged during the continuance of the mortgage, re- 
property. ceived any accession, the mortgagor, upon ré- 
demption, shall, in the absence of a contract to the contrary, be entitled . 


id 


as against the mortgagee to such accession, 
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- Where such accession has snip ga = expense of the 
kowsion soquiredin vic. mortgagee, and is capable of 6 parate posses- 
tue of assaved owner- sion or enjoyment without detriment to the 
ship. principal property, the mortgagor desiring to 
take the accession must pay to the mortgagee the expense of acquiring 
it. If such separate possession or enjoyment is not possible, the acces- 
sion must be delivered with the property, the mortgagor being liable, 
in the case of an acquisition necessary to preserve the property from 
destruction, forfeiture, or sale, or made with his assent, to pay the 
proper cost thereof, as an addition to the principal money, at the same 
rate of interest. 

In the case last mentioned, the profits (if any) arising from the 
accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary, and the accession has been 
acquired at the expense of the mortgagee, the profits (if any) arising 
from the accession shall, in the absence of a contract to the contrary, be 
set off against interest (if any) payable on the money so expended, 


64. Where the moreege property is a lease for a term of years, 

Renewal of mortgaged aud the mortgagee obtains a renewal of the 
lense. lease, the mortgagor, upon redemption, shall, 
io the absence of a contract by him to the contrary, have the benefit 
of the new lease, 


65. In the absence of a contract to the contrary, the mortgagor 
Implied contracts by Shall be deemed to contract with the mort- 


; ee, 

(a) that the iistensat whigh the mortgagor professes to transfer to 
op mortgagee subsists, and that the mortgagor has power to transfer 
e same ; . 

(b) that the mortgagor will defend, or, if the mortgagee be in 
possession of the mortgaged property, enable him to defend, the mort- 
gagor's title thereto ; 

(c) that the mortgagor will, so long as the mo is not in 
possession of the mortgaged property, pay all public accruing 
due in respect of the property ; ; 

(d) and, where the mortgaged property is a lease for a term of years, 
that the rent payable under the lease, the conditions contained therein, 
and the contracts binding on the lessee, have been paid, performed, and 
observed down to the commencement of the mortgage ; and’ that the 
mortgagor will, so long as the security exists, aud the mortgagee is not 
iu poasession of the moraree TS erty, pay the rent reserved by the 
lease, or, if the lease be renewed, the renewed lease, perform the condi- 
tions contained therein, and observe the contracts binding on the lessee, 
and indemnify the mortgagee against all claims sustained by reason of 
the non-payment of the said rent or the non-performance or non- 
observance of the said conditions and contracts; ~ 

(e) and, where the mortgage isa second or subsequent incumbrance 
on the property. that the mortgagor will pay the interest from time tc 
time accruing due on each prior incumbrance as and when it becomes 
dae, and will, at the proper time, discharge the principal money due on 


a 


euch prior 
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Nothing in clause (c), or in clanse (d), so far as it relates to the 
payment of future rent, applies in the case of an usufractuary mortgage 
' The benefit of the contracts mentioned in this section shal! ve 
annexed to aud shall go with the interest of the mortgagee as such, anc 
may be enforced by every person in whom that interest is for the whole 
or any part thereof from time to time vested. 


66. A mortgagor in possession of the mortgaged property is no 
Waste by mortgagor in liable to the mortgagee for allowing the pro- 
posseasion. perty to deteriorate ; but he must not comnii 
any act which is destructive or permanently injurious thereto, if the 
security is insufficient or will be rendered insufficient by such act, 
Eaplanation.—A security is insufficient within the meaning of thi. 
section unless the value of the mortgaged property exceeds by one-third 
or, if consisting of buildings, exceeds by one-half, the amount for the 
tine being due on the mortgage. 


Rights and Liabilities of Mortgagee. 


67. In the absence of a contract to the contrary, the mortgagee 
Right to foreclosure or hus, at any time after the mortgage-money ha; 
sale. become payable to him, and before a decree ha 
been made for the redemption of the mortgaged property, or the mort 
gage-money has been paid or deposited as hereinafter provided, a righ 
to obtain from the Court an order that the mortgagor shall be absolute], 
debarred of his right to redeem the property, or an order that the pro 
perty be sold. 

A suit to obtain an order that a mortgagor shall be absolutely de 
barred of his right to redeem the mortgaged property is called a sui 
for foreclosure, 

Nothing in this section shall be deemed— 

(a) to authorize a simple mortgagee as such to institute a suit fo 
foreclosure, or an usufructuary mortgagee as such to institute a suit fo 
foreclosure or sale, or a mortgagee by conditional sale as such to iusti 
tute a suit for sale; or 

(6) to authorize a mortgagor who holds the mortgagee’s rights. a 
his trustee or legal represeutative, and who may sue for a sale of th 
property, to institute a suit for foreclosure ; or 

(c). to authorize the mortgagee of a railway, canal, or other work, i 
the maintenance of which the public are interested, to institute a sui 
for foreclosure or sale ; or 
,  (d) to authorize a person interested in part only of the mortgage 
money to tustitute a suit relating only to a a corresponding part of th- 
mortgaged property, unless the mortgagecs have, with the consent ¢ 
the mortgagor, severed their interests under the mortgage, 


Right to me for mort. 68. The mortgagee has a right to sne th 
gage-money. mortgagor for the mortgage-money in the fol- 
lowing cases only :-— 

‘ (a) where the mortgagor binds himself to repay the same: 
(6) where the mortgagee is deprived of the whole or part of b’ 
security by or in consequence of the wrongful act or defauly of th 


mortgagor : | 
M. 75 
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_ (c) where, the mortgagee being entitled to possession of the pro- 
perty, the mortgagor fails to deliver the same to him, or to secure the 
possession thereof to him without disturbauce by the mortgagor or any 
other person. 
Where, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property has been wholly or 
artially destroyed, or the security 1s rendered insufficient as definec 
in section sixty-six, the. mortgagee may require the mortgagor tu give 
him, within a reasonable time, another sufticient security for his debt 
and, if the mortgagor fails so to do, may sue him for the mortgage- 
money. 


69. A power conferred by the mortgage-deed on the mortgagee, or 
on any person on his behalf, to sell or concur 
in selling, in default of payment of the mort- 
gage-money, the mortgaged property, or any part thereof, withont the 
intervention of the Court, is valid in the following cases (namely)— 

(a) where the mortgage is an English mortgage, and neither the 
mortgagor nor the mortgagee is a Hind&, Muhammadan, or Buddhist ; 

(6) where the mortgagee is the Secretary of State for India in 
Oouncil ; 

(c) where the mortgaged property or any part thereof is situate 
within the towns of Calcutta, Madras, Bombay, Kardéchi, or Rangoon, 

But no such power shall be exercised unless and until— 

(1) notice in writing requiring payment of the principal money 
has been served on the mortgagor, or on one of several mortgagors, 
aud default has been made in payment of the priucipal money, or o1 
part thereof, fur three months after such service ; or 

(2) some interest under the mortgage amounting at least to five 
ae rupees is in arrear and unpaid for thiee months after becom- 
ing due, 

When a sale has been made in professed exercise of such a power, 
the title of the purchaser shall not be impeachable on the ground that 
no case had arisen to authorize the sale, or that due notice was not 
given, or that the power was otherwise improperly or irregularly exer- 
cised; but any person damnified by an unauthorized, or improper, or 
irregular exercise of the power, shall bave bis remedy in damages against 
the person exercising the power. 


The money which is received by the mortgagee, arising from the 
sale, after discharge of prior incumbrances (if any), to which the sale is 
not made subject, or after payment into Court under section fifty-seven 
of a sum to meet any prior incumbrance, shall, in the absence of a con- 
tract to the contrary, be held by him in trust, to be applied by him, 
firat, in payment of all costs, charges, and expenses properly incurred. by 
him as incident to the sale or any attempted sale ; and, secondly, in dis- 
charge of the mortgage-mouey and costs and other money (if any) due 
under the mortgage ; and the residue of the money so received shall be 
paid to the person entitled to the mortgaged property or authorized to 
give receipts for the proceeds of the sale thereof. 

Nothing in the former part of this section applies to powers con- 
ferred before this Act comes iuto force. 


Power of sale when valid. 
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The powers and provisions contained in sections six to nineteer 
{both inclusive) of the Trustees and Mortgagees’ Powers Act, 1866 
shall be deemed to apply to English mortgages, wherever in Britist 
Tudia the mortgaged property may be situate, when neither the mort- 
gagor nor the mortgagee is a Hind4, Muhammadan, or Buddhist, 


70. If, after the date of a mortgage, any accession is made to the 

Acceasion to mortgaged mortgaged property, the mortgagee, in the 

property. absence of a contract to the contrary, shall, for 
the purposes of the security, be entitled to such accession. 


Illustrations. 


(a.) A mortgages to B a certain field bordering on a river. The field is increased 
by alluvion. For the purposes of his security, B is entitled to the increase. 

(6.) A mortgages a certain plot of building land to B, and afterwards erects a 
house on the plot. Kor the purposes of his security, B is entitled to the house as well 
as the plot. 


71. When the mortgaged property is a lease for a term of years, 
Renewal of mortgaged aud the mortgagor obtains a renewal of the 
lease. lease, the mortgugee, in the absence of a con- 
tract to the contrary, shall, for the purpuses of the security, be entitled 
to the uew lease, 


72. When, during the continuance of the mortgage, the mortgagee 
- Rights of mortgagee in takes possession of the mortgaged property, be 
posseasion. may spend such money as is necessary— 


(a) for the due management of the property and the collection of 
the rents and profits thereof ; 

(5) for its preservation from destruction, forfeiture, or sale ; 

(c) for supporting the mortgagor's title to the property ; 

5 (d) for making his own title thereto good against the mortgagor ; 
and, 

(e) when the mortgaged property is a renewable leasehold, for the 
renewal of the lease ; 

and may, in the absence of a contract to the contrary, add such 
money to the principal money, at the rate of interest payable on the- 
priucipal, and, where uo such rate is fixed, at the rate of nine per cent, 
per annum. 

Where the property is by its nature insurable, the mortgagee may 
also, in the absence of a contract to the contrary, insure and keep in- 
sured against loss or damage by fire the whole or any part of such pro- 
perty ; and the premiums paid for any such inswrance shall be a charge 
on the mortgaged property, in addition to the pricacipal money, with 
the same priority and with interest at the same rate. But the amount 
of such insurance shall not exceed the amount specified in this behalf 
in the mortgage-deed or (if no such amount is therein specified) two- 
thirds of the amount that would be required in case of total destruc- 
tion to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the mortgagee 
to insure when an insurance of the property is kept up by or on behalf 
of the wortgagor to the amount in which the mortgagee is hereby au- 
thorized to insure, | 
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78. Where mortgaged ‘property is sold through failure to pay 
Charge on proceeds of atrears of revenue or rent due in respect thereof, 
sevenue-sale. the mortgagee has a charge on the surplus 
‘if any) of the proceeds, after payment thereout of the said arrears, for the 
‘mount remaining due on the mortgage, unless the sale has been occa- 
sioned by some default on his part. 


74. Any second or other subsequent mortgagee may, at any time 
Right of subsequent mort. @fter the amount due on the next prior mort- 
sngeo to pay uff prior mort- gage has become payable, tender such ansount 
ages. to the next prior mortgagee, and such mortgagee 
3 bonnd to accept such tender and tu give a receipt for such amount ; 
md (subject to the provisions of the law for the time being in force 
egulating the registration of documents) the subsequent mortgagee 
hall, on obtaining such receipt, acquire, iu respect of the property, all 
he rights and powers of the mortgagee, as such, to whom he has made 
uch tender. ' 
75. Every second or other subsequent mortgagee has, so far as 
Righta of mesne mort- ‘egards redemption, foreclosure, and sale of the 
ages against prior and mortgaged property, the same rights against 
ubsequent mortgagees. the prier mortgagee or mortgagees as his mort- 
‘agor has against such prior mortgagee or mortgagees, and the same 
‘ights against the subsequent mortgagees (if any) as he has against his 
nortgagor, 
Linbilities of mortgagee 76, When, during the continuance of the 
nm poxavasion, mortgage, the mortgagee takes possession of the 
mortgaged property— 
(a) he must manage the property as a person of ordinary prudence 
would manage it if it were his own ; 
, ) he must use his best endeavours to collect the rents and profita 
hereof ; 
(c) he must, in the absence of a contract to the contrary, out of 
‘he income of the property, pay the Government-revenue, all other 
sharges of a public nature accruing due in respect thereof during such 
wossession, aud any arrears of rent iu default of paymant of which the 
woperty may be summarily sold ; 
(ad) he must, in the absence of a contract to the contrary, make 
uch necessary repairs of the property as he can pay for out of the rents 
‘nd profits thereof after deducting from such rents and profits the pay- 
nents mentioned in clause (c) ae the interest on the principal money ; 
(e) he must not commit any act which is destructive or permanent- 
y injurious to the property ; 
. _ (#) where he bas insured the whole or any part of the property 
against loss or damage by fire, he must, in case of such loss or damage, 
ply any money which he actually receives under the pulicy, or so 
nuch thereof aa may be necessary, in reinstating the property, or, if the. 
mortgagor so directa, in reduction or discharge of the mortgage-money 3; 
(g) he must keep clear, full, and accurate accounts of -all sums 
‘eceived and spent by him as wortgagee, and, at any time during the 
yontinuance of the mor @, give the mor or, at bia request and 
vost, true copies of ts ge accounts aed of the voushers by which they 
are suppur ted ; oy 
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(hk) his receipts from the mortgaged property, or, where ‘such pro- 
perty is personally occupied by him, a fair occupation-rent in respect 
thereof, shall, after deducting the expeuses meutioued in clauses (c) aud 
(d), and interest thereon, be debited avainst him in reduction of the 
amount (if any) from time to time due to him on account of interest oa 
the mortyage- money, and, so far as such receipts exceed any interest due, 
in reduction or discharge of the mortgage-money ; the surplus (if any) 
shall be paid to the mortgagor ; 

(i) when the mortgagor tenders, or deposits in manner hereinafter 
provided, the amount for the time being due on the mortgage, the mort- 
gagee must, notwithstanding the provisiuns in the other clauses of this 
section, account for his gross receipts from the mortgaged property from 
the date of the tender or from the ea:liest time wheu he could take such 
amount out of Court, as the case may be. 

If the mortgagee fail to perform any of the duties imposed upon 

Loss occasioned by his him by this section, he may, when accounts are 
defialt, taken in pursuance of a decree made under this 
chapter, be debited with the loss (if any) occasioned by such failure. 


77. Nothing in section seveuty-six, clauses (b), (d), (g), and (2), ap- 
Receipts in lien of in- plies to cases where there is a contract between 
terest. the mortgagee and the mortgagor that the re- 
ceipts from the mortgaged property shall, so long as the mortgagee is 
in possession of the property, be taken in lieu of interest on the prin- 
cipal money, or in lieu of such interest and defined portious of the 
principal. 
Priority. 
78. Where, through the fraud, misrepresentation, or gross neglect 
Postponement of prior Of a prior mortgagee, another person has been 
mortgagee. induced to advauce money on the security of 
the mortgaged property, the prior mortgagee shall be postponed to the 
subsequent mortgagee. 
79. If a mortgage, made to secure future advances, the performance 
Mortgage to secure un- Of au engagement, or the balance of a runnin 
certain amount when maxi- account, expresses the maxiinum to be secur 
mum is expressed. thereby, a subsequent mortgage of the same 
property shall, if made with notice of the prior mortgage, be postponed 
to the prior mortgage in respect of all advances or debits not exceeding 
the maximum, though made or allowed with notice of the subsequent 


mortga 3. 
Illustration, 


A mortgages Sulténpur to his bankers, B & Co., to secure the balance of his ao. 
count with them to the extent of Rs. 10,000. Athen murtgages Sualtanpur to C, te 
secure Rs. 10,000, C having notice of the mortgage to B & Co., and C gives notice to 
B and Co. of the second mo e. At the date of the second mortgage, the balance 
due to B & Co. does not ex Ra. 5,000. B. & Co. subsequently advance to A sums 
making the balance of the account against him exceed the sum o Rs. 10,000. B & Co. 
are entitled, to the extent of Rs. 10,000, to priority over C. 


80. No mortgagee paying off a prior mortgage, whether with or 
without wotice of an intermediate mortgage, 

Tecking abolished. shull thereby acquire avy priority in reapect of 
his original security. And, except iu the case provided for by sgction 
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‘aventy-nine, no mortgagee making a subsequent advance to the mort- 
gagor, whether with or without notice of an intermediate ‘mortgage; 
shall thereby acquire any priority in respect of his security for such 
ubsequent advauce. 

, Marshalling and Contribution. 


81. If the owner of two properties mortgages them both to one 
person, and then mortgages oue of the properties 
to another persou who has not notice of the 
‘oriner murtgage, the second mortgagee is, in the absence of a contract 
‘o the contrary, entitled tu have the debt of the first mortgagee satisfied 
gut of the property not mortyaged to the second mortgagee so far as 
ach property will extend, but not so as to prejudice the rights of the 
irst_ mortgagee or of any other person having acquired for valuable 
ousideration an interest in either property. 


82. Where several properties, whether of one or several owners, are 
Contribution to mortgage- mortgaged tu secure one debt, such properties 
obt. are, in the absence of a contract to the contrary, 
able to contribute rateably to the debt secured by the mortgage, after 
educting from the value of each property the amount of any -other 
acumbrauce to which it is subject at the date of the mortgage, 

Where, of two properties belonging to the same owner, one is 
rortgaged to secure one debt, and then both are mortgaged to secure 
nother debt, and the former debt is paid out of the former property, 
sach property is, in the abseuce of a contract to the contrary, liable to 
ontribute rateably to the latter debt after deducting the amount of the 
vurmer debt from the value of the property out of which it has been 
raid. 

Nothing in this section applies to a property liable under section 
ighty-one to the claim uf the second mortgagee. 


Deposit in Court. 


83, At any time after the principal money has become payable, and 
Power to depositin Court before a suit for redemption of the mortgaged 
nonuey due on mortgage. property is barred, the mortgagor, or any other 
verson entitled to institute such suit, may deposit, in any Court iu which 
‘e might have instituted such suit, to the account of the mortgagee, the 
mount remaining due on the mortgage. 
The Court i thereupon cause written notice of the deposit to 
Right to money depositea be served on the mortgagee, aud the mortgagee 
oy mortgagor. may, on presenting a petition (verified in man- 
2er prescribed by law for the verification of plaints) stating the amount 
ben due on the mortgage, and his willingness to accept tle money so 
Jeposited in full discharge of such amount, and un depositing in the 
ame Court the mortgage-deed if then in his possession or power, apply 
‘or and receive the money, and the mortgage-deed so deposited shall 
ve delivered to the mortgagor or such other person as aforesaid. 


84. When the mortgagor or such other person as aforesaid has 
teudered or deposited in Court under section 

Cessation of interest. eighty-three the amount remaining due on the 
mortgage, interest ou the principal money shall cease from the date of 


Marshalling securities. 
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the tender, or as soou as the mortgagor or such other person as aforesaid 

has done all that has to be done by him to enable the mortgagee to. 

e such amount out of Court, aa the case may be. oe 

Nothing in this section or in section eighty-three shall be deemed 

to deprive the mortgagee of his right to interest when there exists a 

contract that he shall be entitled to reasonable notice before payment 
or fender of the mortgage-money. | 


Suite for Foreclosure, Sale, or Redemption, 


85. Subject to the provisions of the Code of Civil Procedure, sec- 
Parties to suits for fore. tion 437, all persons having an interest in the 
closure, sale, and redemp- property comprised in a mortgage must be 
tion, joined as parties to any suit under this chapter 
relating to such mortgage : Provided that the plaintiff has notice of such 
iuterest. 
Foreclosure and Sale. 


86. In a suit for foreclosure, if the plaintiff succeeds, the Court 
shall make a decree, ordering that an account 
be taken of what will be due to the plainuff 
for principal and interest on the mortgage, and for his costs of the 
suit (if any) awarded to him, on the day next hereinafter referred to, or 
declaring the amount 380 due at the date of such decree, 

aud ordering that, upon the defendant paving to the plaintiff or 
into Court the amount so due, on a day within six months from the 
date of declaring in Court the amount so due, to be fixed by the Court, 
the plaintiff shall deliver up to the defendant, or to such person as he 
appoints, all documents in his possession or power relating to the mort- 
gaged property, and shall transfer the property to the defendant free 
from all incumbrances created by the plaintiff or any person claiming 
under hit, or, where the plaintiff claims by derived title, by those under 
whom he claims; and shall, if necessary, put the defendant luto posses- 
sion of the property ; but 

that, if the payment is not made on or before the dav to be fixed 
by the Court, the defendant shall be absolutely debarred of all right 
to redeem the property. 


87. If payment is made of such amount and of such subsequent 
Procedure in case of pay- costs a8 are mentioned in section ninety-four, 
ment of amount due. the defendant shall (if necessary) be: put into 
possession of the mortgaged property. 
If such payment is not so made, the plaintiff may apply to the 
Order absolate for fore. Court for an order that the defendant and al 
closure. persons claiming through or under him be 
debarred absolutely of all right to redeem the mortgaged property, and 
the Court shall then pass such order, and may, if necessary, deliver 
ion of the property to the plaintiff : | 
Provided that the Court may, upon good cause shewn, and upon 
such terms (if any) as it thinks fit, from time. 
Power to enlargetime. +4 time postpone the day appointed for such 
payment, 


Decree in foreclosure-sui€. 


aes De ede, 


On the passing of an order under the second paragraph:of this 
wection the debt seeieed by the mortgage shall be deemed to: be 
discharged. # | 

In the Code of Civi} Procedure, Schedule IV., No. 129, for the words 
« Final decree,” the words “ Decree absolute” shall be. substituted. 


88, In a‘ suit for sale, if the plaintiff succeeds the Court shall 
pass a decree to the effect mentioned in the first 
Decree for sale, and second paragraphs of section eighty-six, and 
also ordering that, in default of the defendant paying as therein men- 
tioned, the mortgaged preperty, or a sufficient part thereof, be sold, and 
that the proceeds of the eale (after defraying thereout the expenses of 
the sale) be paid into Court and applied in payment of what is so found 
due to the plaintiff, and that the balance (if any) be paid to the defend- 
ant or other persons entitled to receive the sane. © 


In a suit for foreclosure, if the plaintitf succeeds, and the mortgage 
Power to decree sale in i8 not a mortgage by conditional sale, the Court 
Sereclosure-suit. / may, at the instance of the plaintiff, or of any 
pereon irterested either in the mortgage-money or iu the right of re- 
dem ption, if it thinks fit, pass a like decree (in liett of a degree for fare- 
elosure) on sych terms as it thinks fit, including, if it thinks fit, the 
deposit in Court of a reasonable sum, fixed by the Court, to meet the 
expenses of sale and to secure the performance of the terms. 


89. If in any case under section eighty-eight the defendant pays 
Procedure when defend. 0 the plaintiff or into Court on the day fixed 
ant pays umount due. as aforesaid the amount due under the mort- 
gage, the costa (if any) awarded te him and auch subsequent costs as are 
meutioued in section ninety-four, the defend- 
Grder absolute forsale. ait shall (if necessary) be put in possession of 
the mortgaged property; but if such payment is not so made, the plaint- 
iff or the defendant, a3 the case may be, may apply to the Court for ap 
order absolute for sale of the mortgayed property, and the Court shall 
theu pass an order that such property, or a sufficient part there, be 
sold, and that the proceeds of the sale be dealt with as is mentionéd in 
section eighty-eight; and thereupon the defendant's right to redecm 
and the security shall both be extinguished. 


90. When the nett proceeds of any such sale are insufficient to pay 
Recovery of balance due the amount due for,the time being on the mort- 
on w gage, if the balance is legally recoverable from 
the defendant otherwise than out of the property sold, the Gourt may 


pass a decree for such sum, 
Redemption. 


91. Besides the mortgagor, any of the following persons may re: 
Who may sue for redemp- deet, or institute a suit for redemption of, the 
oe mortgaged property :— - 
(@) any person (other than the mortgagee of the interest songht to 
ba redeemed) pring her Shag in or charge upon the property; 
(6) any petson Usivisig any interest in, or charge upon, the right to 
redeem the propesty;. « ee | 
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re a: any surety for the payment of the mortgage-debt ‘or any part 
 ] 

(d) the guardian of the property of a miner mortgagor on bebalf 

of such minor; 

(e) the committee or other legal curator of a lunatic or idiot mort- 

ren behalf of such lunatic or idiot ; 

(/) the judgment-creditor of the mortgagor, when he has obtained 
execution by attachment of the mortgagor's interest in the property ; 

(g) a creditor of the mortgagor who has, in a suit for the adminis- 
tration of his estate, abtained a decree for aale of the mortgaged property. 
_ faa ed paste 9%. In a suit for redemption, if the plaintiff 

i acetic succeeds, the Court shall pass a decree order: 
ing-— 

that an account be kee of what will be due to the defendant for 
the mortgage-money and for his costs of the suit (if any) awarded to 
him, on the day next hereinafter referred to, or declaring the amuunt 
so due at the date of such decree ; 

that, upon the plaintiff paying to the defendant or intu Court the 
amount so due on a day within six months from the date of declaring 
in Court the amount so due, to be fixed by the Court, the defendant 
shall deliver up to the plaintiff, or ta such person as he appoints, all 
documents in his possession or power relating to the mortgaged property, 
and shall re-transfer it to the plaiutiff, free from the moitgaye, and from 
all incumbrances created by the defendant or any person claiming under 
him, or, when the defendant claims by derived title, by these under 
whom he claims, and shall, if necessary, put the plaintiff into possession 
of the mortgaged property ; and 

that if such payment is not made on or before the day to he fixed 
by the Oourt, the plaintiff shall (unless the mortgage be simple or 
usufructuary) be absolutely debarred of all right to redeem the property, 
or (unless the mortgage be by conditional sale) that the property be sold. 

93..If payment is made of such amount and of such subsequent 

Te case of redemption, Costs a8 are mentioned in section ninety-four, 
possession. the plaintiff eball, if necessary, be put into pos- 
session of the mortgaged property. 

If such payment is nel Ai made, a pangeney may vaeel the 

mortgage is simple or usufructuary) apply to 
sala ecard the Coan for ai order that the plainti aud all 
persoas claiming through or under him be debarred absolutely of all 
right pasha: or (uoless the solaie My by conditional sale) for an 
grder mortgaged praperty be sold. 

If be applies for the boriiet order, the Court shall pass an order 
that the plaintiff and‘all persons claiming through or under him be 
absolutely debarred of all right to redeem the mortgaged property, and 
may, if necesaary, deliver possession of the property to the defendant, 

If he applies for the latter order, the Court shall pass an order 
that such property or a sufficient part thereof be sold, and that the 

of the sale (after defraying thereout the expenses of the sale) 
paid into Court and applied in payment Sy puts is found due to the 
paid to §@ piningid! or ober persons 


defendant, and that the be 
entitled to receivé-the cm 
M, 76 
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@u the passing of any order under this section the plaintiff's right 
to redeem and the security ica as regards the property affected by 
the order, both be extinguis : 

. Provided that the Court may, upon good cause shewn, and upon 

such terms (if any) as it think fit, from time to 

Power to enlarge time. time postpone day fixed under section 
ninety-two for payment to the defendant, 


94. In finally adjusting the amount to be paid to a mortgagee in 
Costs of mortgagee sub. case of a redemption or a sale by the Court 
sequent to decree. under this chapter, the Court shall, unless the 
conduct of the mortgagee thas been such as to disentitle him to costs, 
add to the mortgage-money such costs of suit as have been properly 
incurred by him since the decree for foreclosure, redemption, or sale 
up to the time of actual payment. : 


96, Where one of several mortgagors redeems the mortgaged pro- 
Charge of one of several perty, and obtains possession thereof, he has a 
co-mortgagora whoredeems. charge on the share of each of the other co- 
mortgagors in the property for bis proportion of the expenses properly 
inctrred in so redeeming and obtaining possession. | 


Sale of Property sulject to prior Mortgage. 
96. If any property the sale of which is directed under this chapter 
Bale of property subject is subject to a prior mortgage, the Court may, 
to prior mortgage. with the consent of the prior mortgagee, order 
that the property be sold free from the same, giving to such prior mort- 
gagee the same interest in the proceeds uf the sale as he had in the 
property sold. : 
Application of proceeds. 97. Such pie gear shall be brought into 
Court and applied as follows :— 
firet, in payment of all expenses incident to the sale or properly 
incurred in any attempted sale ; 
secondly, if the property has been sold free from any prior mortgag 
in payment of whatever is due on account of such mortgage ; ° 
thirdly, in payment of all interest due on account of the m 
in consequence whereof the sale was directed, and of the costs of the 
suit in which the decree directing the sale was made; 
fourthly, in payment of the principal money due on account of tha 
mortgage ; and 
astly, the reaidue (if any) shall be paid to the person proving him- 
self to be.interested in the property sold, or, if there be more such 
persons than one, then to such persons, according to their respecti¥ 
interests therein or upon their joint receipt. 
Nothing in this section or in section ninety-six shall be deemed t¢ 
affect the powers conferred by section fifty-seven. 


Anomalous Mortgages. 
96. In the case of a mortgage, not being a simple mortgage, 
Mortgage mot deseribead Mortgage by conditional sale, an usufructuar. 
in section 68, clauses (t), mortgage, or an English mortgage, or a combi 
(0), (d), and (6). _ gation of the first and third, or the second an 
hird, of such forma, the rights and liabilijes ofthe parties shall.b 


¥ 


ar TV.) TRANSFER OF PROPERTY. 603 


etermined by their contract as evidenced in the mortgage-deed, and 
io far as such contract does not extend, by local usage, 


Attachment of Morigaged Property. 


99. Where a mortgagee in execution of a decree for the satisfaction 
Attachmentof mortgaged Of any claim, whether arising under the mort- 
roperty. gage or not, attaches the mortgaged property, 
1¢ shall not be entitled to bring such property to sale otherwise than 
ry instituting a suit under section sixty-seven, and he may institute 
such suit notwithstanding anything contained in the Code of Civil 
Procedure, section 43. 
Charges, 
100. Where immoveable property of one person is by act of parties 
| or operation of law made security for the pay- 
Obarges. ment of money to another, and the transaction 
does not amount to a mortgage, the latter person is said to have a charge 
on the property; and all the provisions hereinbefore contained as to a 
mortgagor sliall, so far as may be, apply to the owner of such property, 
and the provisions of sections eighty-one and eighty-two, and all the 
provisions hereinbefore contained as to a mortgagee inatituting a suit 
for the sale of the mortgaged property, shall, so far as may be, apply to 
the person having such charge. 
Nothing in this section applies to the charge of a trustee on the 
trust-property for expenses properly incurred in the execution of his trust. 


101. Where the owner of a charge or other incumbrance on 
_ §xtinguishment of charg- immoveable property is or becomes absolutely 
e8, entitled to that property, the charge or iocum- 
brance shall be extinguished, unless he declares, by express words or 
necessary implication, that it shall continue to subsist, or such continu- 
ance would be for his benefit. 


Notice and Tender. 


102, Where the person on or to whom any notice or tender is to be 
‘ Service or tender on or served or made under this chapter does not 
to agent. reside in the district in which the mortgaged 
property or some part thereof is situate, service or tender on or to an 
agent holding a general power-of-attorney from such person or other- 
wise duly authorized to accept such service or tender shall be deemed 
sufficient. 

Where the person or agent on whom such notice should be served 
cannot be found in the said district, or is unknown to the person re- 
quired to serve the notice, the latter person may apply to any Court in 
which a suit might be brought for redemption of the mortgaged property, 
and such Court shall direct in what manner sitch notice shall be served, 
and any notice served in compliance with such direction shall be deemec 
sufficient. 

Where the person or agent to whom such tender should be made 
cannot be found within the said district, or is unknown to the persor 

. desiring to make the tender, the latter person may deposit in such 
Court as last aforesaid the':amount sought to be tendered, and such 
deposit shall have the effégé.of a tender of such amount, 
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108. Where, under the provisions of this chapter, a nétive is to bo 
Notice, &o,, toor by per- Served on or by, wr a tender or deposit made 
son incompetenttocontract, or accepted er taken out of Court by, any per- 
son incompetent to contract, such notice may be served, or tender or 
deposit made, accepted, or taken by the legal curator of the property of 
such person ; bat where there is no such curator, and it 78 requisite or 
Jesirable in the interests of such person that a notice should be served 
or a tender or deposit made ander the provisions of this chapter, applica- 
jion may be made to any Court in which a suit might be brought. for 
she redemption of the mortgage to appoint a guardian ad litem for the 
yurpose of serving or receiving service of such noti¢te, or making or 
ccepting such tender, or making or taking out of Court such deposit, 
‘nd for the performance of all consequential acts which could or 
yught to be done by such person if he were competent to contract ; 
and the provisions of Chapter XXXI. of the Code of Civil Procedure 
shall, so far as may be, apply to such application, and to the parties 
‘hereto, and to the gaardian appointed thereunder, , 


104. The High Court may, from time to time, make rules consistent 

tower to make rules. witb this Act for carrying out in itself, and in 

| the Courts of Civil Judicature subject to its 
“uperintendence, the provisions coutained in this chapter. 


CHAPTER V. 
Or Leases oF IMMOVEABLE PROPERTY. 


105, A lease of inimoveable property is a fransfer of a right to 
Lense defined. enjoy such property, made for a certain time, 
express or implied, or in perpetuity, in con+ 
sideration of a price paid or promised, or of money, a share of crops, 
service, or any other thing of value, to be rendered periodically or on 
specified occasions to the transferor by the transferee, who accepts the 
transfer on such terms, 
The transferor is called the lessor, the transferee is called the lessee, 
Lessor, lessee, premium, the price is called the premium, and the money, 
and rent defined. share, service, or other thing to be so rendered, 
is called the rent, 


106. In the absence of a contract or local law or usage to the con- 
Duration of certain leases trary, & lease of immoveable property for agri- 
in absence of written con. cnitural or manufacturing purposes shall be 
tract or looal usage. deemed to be a lease from year to year, termia 
nable, on the part of either lessor or lessee, by six months’ notice expiring 
with the end of a year of the tenancy; and a lease of immoveabie 
property for any other purpose shall be deemed to be a lease from month 
to month, terminable, on the part of either lessor or lessee, by fifteen 
days’ notice expiring with the end of a month of the tenancy. , 
Every notice under this section must be ia writing, signed by or 

on behalf of the person giving it, and tendored or delivered either person- 
ally to the party who is intended to be bound by it, or to one of bis 
family or servants at bis residence, or (if euch tender or delivery is sot 
practicable) affixed to.a conspicuous part ef the praperty,. _ yt 
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107. A lease of immoveable property from year to year, or for any 
eee ties ane * term exceeding one year, or reserving @ yearly 
reut, can be made only by a registered instru- 
ment, 
_ All other leases of immoveable property may be made either by 
an instrument or by oral agreement. 


108. In the absence of a contract or local usage to the contrary, 

Rights and liebilities of the lessor and the leusee of immoveable property, 

r and lessee. as against one another respectively, possess the 

rights and are subject to the liabilities mentioned in the rules next 
following, or such of them as are applicable to the property leased :— 


A.—Righis and Liabilities of the Lessor. 


(a) The lessor is bound to disclose to the lessee any material defect 
in the property, with reference to its intended use, of which the former 
is aud the latter is nut aware, avd which the latter could not with 
ordinary care discover : | 

{b) the lessor is bound on the lessee’s request to put him in posses- 
siou of the property : 

(c) the lessor shall be deemed to contract with the lessee that, if 
the latter pays the rent reserved by the lease, and performs the con- 
tracts bindiug ou the leasee, he may hold the property during the time 
limited by the lease without interruption. 

The benefit of such contract shall be anvexed to, and go with, the 
lessee’s interest as such, and may be enforced by every person in whom 
that interest is for the whole or any part thereof from time to time 


vested, 
B—Rights and Liabilities of the Lessee, 


(d) If during the continuance of the lease any accession is mad¢é 
to the property, such accession (subject to the law relating to alluvion 
for the time being in force) shall be deemed to be comprised in the lease : 

(6) if by fire, tempest, or fivod, or violence of au army or of a mob, 
or other irresistible force, any material part of the property be wholly 
destroyed or rendered substantially and permanently unfit for the 
aa ar for which it was let, the lease shall, at the option of the lessee, 

void: 

Provided that, if the injury be occasioned by the wrongful act or 
default of the lessee, he shall not be entitled to avail himself of the 
benefit of this provision : 

(f) if the lessor neglecta to make, within a reasonable time after 
notice, any repairs which he is bound to make to the property, the 
lessee may make the same himself, and deduct the expense of such re- 
pairs with interest from the reut, or étherwise recover it from the lessor : 

(g) if the lessor neglects to make any payment which he is bound 
to make, and which, if not made by him, is recoverable from the lessee 
or against the property, the lessee may make such payment hintself, 
and deduct it with interest from the reut, or otherwise recover it from 
the lessor: : 

(h) the lessees may remove, at any time during the continuance 
the lease, all things which he has attached to the earth ; provided he 
heaves the property in the atate in which he received it: 
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- (4) when a lease of uncertain duration determines by any means 
except the fault of the lessee, he or his legal representative is. entitled" 
to all the crops planted or sown by the lessee, and growing upon the 
property when the lease determines, and to free ingress and egress to 
gather and carry them: 

(j) the leasee may transfer absolutely, or by way of mortgage or 
sub-lease, the whole or any part of his interest in the property, and any 
tranaferee of such interest or part may again transfer it. The lessee 
shall not, by reason only of such transfer, cease to be subject to any 
of the liabilities attaching to the lease: 

nothing in this.clause shall be deemed to authorize a tenant having 
an untransferable right of occupancy, the farmer of an estate in res 
of which default has been made in paying revenue, or the lessee of an 
estate under the management of a Court of Wards, to assign his interest 
as such tenant, farmer, or leasee : 

(k) the lessee is bound to disclose to the lessor any fact as to the 
nature or extent of the interest which the lessee: is about to take, of 
which the lessee is, and the lessor is not, aware, and which materially 
increases the value of such interest : , 

(1) the lessee is bound to pay or tender, at the proper time and 
plece, the premium or reut to the lessor or his agent in this behalf: 

(m) the lessee is bound to keep, and on the termination of the 
lease to restore, the property in as good condition as it was in at the 
time when he was put in possession, Nes only to the changes caused 
by reasonable wear and tear or irresistible force, and to allow the lessor 
and his ageute, at all reasonable times during the term, to enter upon 
the property and inspect the condition thereof, and give or leave . notice 
of any defect in such condition ; and, when such defect has been caused 
by any act or default on the part of the lessee, his servants or agents, 
he is bound to make it good within three mouths after such notice has 
been given or left: 


(n) if the lessee becomes aware of any proceeding to recover the 
roperty or any part thereof, or of any encroachment made upon, or any 
interference with, the lessor’s rights concerning such property, he is 
bound to give, with reasonable diligence, notice thereof to the lessor: 
(0) the lessee may use the Perce and its products (if any) as a 
w of ordinary prudence would use them if they were his own; but 
e must not use, or permit another to use, the property for a purpose 
other than that for which it was leased, or fell timber, pull down or 
damage buildings, work mines or quarries not open when the lease 
was granted, or commit any other act which is destructive or perma- 
nently injurious thereto: 
_ {p) he must not, without the lessor’s consent, erect on the property 
any permanent structure, except for agricultural purposes : 
(gq) on the determination of the lease, the lessee is bound to put 
the lessor into possession of the h aigaubed 
- 109, If the lessor transfers the property leased, or any part thereof, 
Rights of lesecr’s trans. Of any part of his interest therein, the trans 
fores, feree, in the absence of a contract to the con- 
trary, shall arrope all the rights, and, if the lessee so elects, be subject 
to all the liabilities of the leasor as to the property or part transferred 
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so long as he is the owner of it ; but the lessor shall not, by reason only 
of suctr trausfer, cease to-be subject to any of the liabilities im posed 
upon him by the lease, unless the lessee elects to treat the transferee 
as the person liable to him: 

__ Provided that the transferee is not entitled to arrears of rent due 
before the trausfer, and that, if the lessee, not having reasou to believe 
that such: transfer has been made, pays rent to the lessor the leasee 
shall not be liable to pay such reut over again to the transferee, 

The lessor, the transferee, and the lessee, may determine what 
proportion of the premium or reut reserved by the lease is payable iu 
respect of the part so transferred, and, in case they disagree, such deter- 
mination may be made by any Court having jurisdictiou to entertain a 
euit for the possession of the property leased. 


110. Where the time limited by a lease of immoveable property is 
Exclosion ofdayonwhich expressed as commencing from a_ particular 
term commences, day, in computing that time such day shall be 
excluded. Where no day of commencement is named, the time so 
limited begins from the making of the lease, 

Where the time so limited is a year ora number of years, in the 

Duration of lease for a absence of an express agreement to the con- 
year. trary, the lease shall last during the whole anni- 
versary of the day from which such time commences, 

Where the time so limited is expressed to be terminable before its 

Option to determine expiration, and the lease omits to mention at 

whose option it is so terminable, the lessee, and 
not the lessor, shall have such option. 
—pikeetintion se nae ny lease of immoveable property de- 

(a) by efflux of the time limited thereby : 

(b) where such time is limited conditionally on the happening of 
some event—by the happening of such event : 

(c) where the interest of the leasor in the property terminates on, 
or his power to dispose of the same extends only to, the happening of 
any event—by the happening of such event: 

(d) in case the interest of the lessee and the lessor in the whole 
of the property become vested at the same time in one person in the 
same right : 

_ (e) by. express surrender; that is to say, in case the lessee yields 
up his interest under the lease to the lessor, by mutual agreement 
between them : 

(f/) by implied surrender : 

(g) by forfeiture; that is to say, (1) in case the lessee breaks an 
‘expreas condition which provides that, on breach thereof, the lessor may 
re-enter, or the lease shall become viod; or (2) in case the lessee re- 
‘nounces his character as such by setting up a title in a third person or 
by claiming title in himself; and in either case the lessor or his trans- 
feree does some act showing his intention to determine the lease : 

: (k) on the expiration of a notice to determine the lease, or to quit, 
pe of a to quit, the property leased, duly given by one party to 
0 - : 


Illuatration to clause { f ). | 


acoepts from his lessor a new tease of the property leased, to take effect 
ie soy pair gorse of the existing lease. This ys an implied surrender of the 
former lease, and such lease determines thereupon. 


112. A forfeiture under section one hundred and eleven, clause (9). 

is waived by acceptance of rent which has 

Waiver: of forfeiture. become due since the forfeiture, or by distress 

‘or such rent, or by any other act on the part of the lessor showing an 
ntention to treat the lease as subsisting: 

Provided that the lessor is aware that the forfeiture has been in- 
urred : 

Provided also that, where rent is accepted after the institution of a 
iit to eject the lessee on the ground of forfeiture, such acceptance is 
ot a waiver. 

118. A notice given under section one hundred and eleven, clause 

| (A), is waived, with the express or implied con- 
Waiver of notice to quit. sent of the person to whom it is given, by any 
ct on the part of the person giving it showing an intention to treat the 
pase as subsisting. 


Lliuetratione. 


(a.) A, the lessor, gives B, the lessee, notice to quit the property leased. The 
notice expires. B tenders, and A accepts, rent which has become due in respect of 
he property since the expiration of the notice. The notice is waived. 

(%.) A, the lessor, gives B, the lessee, notice to quit the property Jeased. The 
otice expires, and B remains in possession. A gives to B as lessee a second notice 
o quit. The first notice is waived. 


114. Where a lease of immoveable property has determined by 
Relief against forfeiture forfeiture for non-payment of rent, and the 
ww non-payment of rent. = leasor sues to eject the lessee, if, at the hearing 
f the suit, the lessee pays or tenders to the lessor the rent in arrear, 
sgether with interest thereon and his full costs of the suit, or gives 
uch security as the Court thinks sufficient for making such payment 
‘ithin fifteen days, the Court may, in lieu of making a decree for eject- 
_ent, pass an order relieving the lessee against the forfeiture ; and there- 
pon the — shall hold the property leased as if the forfeiture had 
ot occurred. 


115. The surrender, express or implied, of a lease of immoveable 
Effect of surrender and property does not prejudice an under-lease of 
orfeitnre on under-leases. the property or any part thereof previously 
ranted by the lessee, on terms and conditions substantially the same - 
except as regards the amount of rent) as those of the original lease; 
ut, uoless the surrender is made for the purpose of obtaining a new 
pase, the rent payable by, and the contracts binding on, the under- 
saseé, shall be respectively payable to and enforceable by the lessor. 


The forfeiture of such a lease annuls all euch under-leases, exce 
here such forfeiture has been procured by the lessor in fraud of the 
udgr-tqssees, or relief againet the forfeiture is granted under section 
me hundred and fourteen. — he 
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116. If a lessee or under-lessee of property remains in possession 
piece pte: thereof after the determination of the lease 
oning over. —_- granted to the lessee, and the lessor or his legal 
representative accepts rent from the lessee or under-lessee, or otherwise 
assents to his continuing in possession, the lease is, in the absence of an 
agreement to the contrary, renewed from year to year, or from month to 
month, according to the purpose for which the property is leased, as 
specified in section one hundred and six. 


Illustrations. 


(a) A lets a house to B for five years. B underlets the house to C at a monthly 
rent of Rs. 100. The five years expire, but C continues in possession of the house 
and pays the rent to A. C’s lease is renewed from month to month. 


(6.) A lets a farm to B for the life of C. C dies, but B continues in possession 
with A’s assent. B’s lease is renewed from year to year. 


117. None of the provisions of this chapter apply to leases for 
Exemption of leases for agricultural purposes, except in so far as the 
agricultural purposes, Local Government, with the previous sanc- 
tion of the Governor-General in Council, may, by notification published 
in the local official Gazette, declare all or any of such provisions to be so 
applicable, together with, or subject to, thoae of the local law (if any) 
for the time being in force, 


Such notification shall not take effect until the expiry of six months 
from the date of its publication, 





CHAPTER VI. 
Or EXCHANGES, 


118. When two persons mutually transfor the ownership of one 
thing for the ownership of another, neither 

“ Exchange " defined. thing or both things being money only, the 
transaction is called an “ exchange.” 


A transfer of property in completion of an exchange can be made 
only in manner provided for the trauefer of such property by sale. 


119. In the absence of a contract to the contrary, the party 
' Right of party deprived deprived of the thing or part thereof he has 
of thing received in ex- received in exchange, by reason of any defect 
change. in the title of the other party, is entitled at 
his option to compensation or to the return of the thing trausferred by 
him, 
"420. Save as otherwise provided in this chapter, each party has the 
Rights and liabilities of rights and is subject to the liabilities of a seller 
parties. as to that which he gives, and has the rights 
and is subject to the liabilities of a buyer as to that which he takes. 
: 121. On an exchange of money, each party 
. Mzohange of money. thereby warrants the genuineness of the money 
given by bim, ‘ 
M. 77 
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CHAPTER VII. 
Or Girts. 


122. “Gift” is the transfer of certain existing moveable or im- 
ea moveable property made voluntarily and without 
Gift” defined. consideration, by one person, called the donor, 
to another, called the donee, aud accepted by or on behalf of the donee. 
Acceptance when to be Such acceptance must be made during the 
made, life-time of the donor and while he is still 
capable of giving. 
If the donee dies before acceptance, the gift is void. 
123, For the purpose of making a gift of immoveable property, the 
transfer must be effected by a registered in- 
Transfer how effected. = strument signed by or on behalf of the donor, 
and attested by at least two witnesses. 
For the purpose of making a gift of moveable property, the transfer 
ray - effected either by a registered instrument signed as aforesaid or 
delivery. 
. Such delivery may be made in the same way as goods sold may be 
delivered. 
Gift of existing and future 124. A gift comprising both existing and 
property. future property is void as to the latter, 


125. A gift of a thing to two or more donees, of whom one does 
Gift to several, of whom not accept it, is void as to the interest which 
one dovs not accept. he would have taken had he accepted. 


126. The donor and donee may agree that on the happening of any 
When gift may be sue. specified event which does not depend on the 

pended or revoked, will of the donor a gift shall be suspended or 
revoked ; but a gift which the parties agree shall be revocable wholly 
or in part at the mere will of the donor is void wholly or in part, as the 
case may be, 

A gift may also be revoked in any of the cases (save want or failure 
of consideration) in which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked, 

Nothing contained in this section shall be deemed to affect the 
rights of transferees for consideration without notice. 


Iilustrations. 


(a.) A gives a field to B, reserving to himself, with B’s azsent, the right to take 
back the field in case B and his descendants die before A. B dies without descendants 
in A's lifetime. A may take back the field. 

(6.) A gives a lakh of soree to B, reserving to himself, with B’s assent, the 
tight to take back at pleasure Ka. 10,000 out of the lakh. The gift holds good as to 

. 90,000, but is void as to Rs. 10,000, which continue to belong to A. 


127. Where a gift is in the form of a single transfer to the same 

person of several things of which ove is, and 

Onerpus gifts, the others are not, burdened by an obligation, 
the donee can take nothing by the gift unless he accepts it fully. 

Where a gift is in the form of two or more separate and indepen- 

Gent transfers to the same person of several things, the donee is at 

Yiberty to nceept one of them and refuse the others, although the former 

may be beneficial and the latter onerous, 


* 
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A. donee not competent to contract, and accepting property bur- 
Onerous gift to disquali. dened by any obligation, is not bound by his 
fied person. acceptance, But if, after becoming competent 
to coutract, and being aware of the obligation, he retains the property 
given, he becomes so bound, 


Lllustratione. 


(a.) A has shares in X, a prosperons joint-stook company, and also shares in Y, 
& joiut-stock os in difficulties. Heavy calls are expected in reapect of the ahares 
in Y. A gives Ball bis shares in joint-stock companies. B refuses to accept the 
shares in Y. He cannot take the shares in X. 

(6.) A, having a lease for a term of years of a house at a rent which he and his 
representatives are bound to pay during the term, and which is more than the house 
qan be let for, gives to B the lease, and also, as a separate and independent transac- 
tion, asum of money. B refuses to accept the lease. He does not by this refusal 
forfeit the money. 


128, Subject to the provisions of section one hundred and twenty- 

Universal donee. seven, where a gift consists of the donor’s whole 

property, the donee is personally liable for all 

the debts due by the donor at the time of the gift to the extent of the 
property comprised therein. 


129. Nothing in this chapter relates to gifts of moveable property 
Baving of donations Made in contemplation of death, or shall be 
mortis causd and Muham- decmed to affect any rule of Muhammadan 
madan law. law, or, save as provided by section one hun- 
dred and twenty-three, any rule of Hindd or Buddhist law. 


CHAPTER VIII. 
Or TRANSFERS OF ACTIONABLE CLAIMS. 


130. A claim which the Civil Courts recognise as affording grounds 
for relief is actionable whether a suit for its 

Actionable claim. enforcement is or ig not actually pending or 
likely to become necessary. 


131. No transfer of any debt or any beneficial interest in moveable 
Transfer of debta. property shall have any operation against the 
debtor or against the person in whom the pro- 
perty is vested, until express notice of the transfer is given to him, 
unless he is a party to or otherwise aware of such transfer; and every 
dealing by such debtor or person, not being a party to or otherwise 
aware of, and not having received express notice of, a transfer, with the 
debt or property, shall be valid as against such transfer. 


Lilustration, 


¢ A owes money to B, who transfers the debt to C. B then demands the debt from 
“A, who, having no notice of the transfer, pays B. The payment is valid, and C 
enonot sue A for the debt. 


132. Every such notice must be in writing signed by the person 
Notice to be in writing making the transfer, or by his agent duly 
; authorized in this bebalf. 
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133, On receiving such notice, the debtor or person in. whom the 
Debtor to give effect to property 1s vested shall give effect to the trans- 
sraufer. , fer, unless where the debtor resides, or the pro- 
serty is situate, in a foreign country, and the title of the person’in 
whose favour the transfer is made is not complete according to the law: 
of such country. 


134. Where the transferor of a debt warrants the solvency of the 
Warranty of solvency of debtor, the warranty, in the absence of a con- 
Jebtor. tract to the contrary, applies only to his solvency 
+ the time of the transfer, and is limited, where the transfer is made 
‘or consideration, tv the atnount or value of such consideration. 


185. Where an actionable claim is sold, he against whom it is’ 
Discharge of person tade is wholly discharged by paying to the 
against whom olaim issold. buyer the price and incidental expenses of the 
sale, with interest on the price from the day that the buyer paid it. 
Nothing in the former part of this section applies— 
(a) where the sale is made to the co-heir to, or co-proprietor of, 
she claim sold; 
” (b) where it is made to a creditor in payment of what is due to 
im ; 
(c) where it is made to the possessor of a property subject to the 
actionable claim ; : 
(d) where the judgment of a competent Court has been delivered 
affirming the claim, or where the claim has been made clear by evidence; 
and is ready for judgment. 


136. No Judge, pleader, mukhtdér, clerk, bailiff, or other officer con- 
Incapacity of officers con. uected with Courts of justice, can buy any 
nected with Courts of jus- actionable claim falling under the jurisdiction 
tice. of the Court in which he exercises his functions, 


187. The person to whom a debt or charge is transferred shall 
Liability of transferee of take it subject to all the liabilities to which 
debt. 


the transferor was subject in respect thereof 
at the date of the transfer. 


Lilustration. 


A debenture is issued in fraud of a public sl ag to A. A-sells and transfer 


the debenture to B, who has no notice of the fraud. The debenture is invalid in the 
hands of B. 


188. When a debt is transferred for the purpose of securing ar 

“g a existing or future debt, the debt so transferred 
oneness ent if recovered by either the transferor or trans- 
feree, is applicable, first, in payment of the costs of such recovery 
secondly, in or towards satisfaction of the amount for the time being 
secured by the transfer ; aud the residue (if any) belongs to the transferor 


Saving of negotiable 189. Nothing in this chapter applies t' 
instraments, negotiable instruments, . 
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Year and chapter. Subject. Extent of repeal. 
27 Hen. VIII.,0. 10. | Uses... sei . | The whole. 
13 Eliz., oc. 6 »». | Fraudulent conveyances «| The whole. 
27 Eliz., o, 4 Fraudulent conveyances «| The whole, 
4 Wm. & Mary, c. 16. | Clandestine mortgages. The whole. 












Number and year. 


IX. 
XXXI. 
XI. 


XXVII. 


IV. 


KX. 


XVIII. 





(b.) Acrs OF THE GovinnoncGenenad IN  Councins 


a nerenenegaionan © 


of 1842 
of 1854 
of 1855 


of 1866 


of 1872 


of 1875 


of 1876 


. of 1877 


aae 


Subject. 


Lease and release one 


Modes of conveying land 


. | Mesne profits and improvements. 


Indian Trustee Act 


. | Panj4b Laws Act eee ais 


. | Central Provinces Laws Act 


* Specific Relief eee 


Oudh Laws Act see eee 


(c.) REGULATIONS, 


eee eee 


| 2 Extent of eal 


.«» | Lhe whole. 
. | Section 17. 


Section 1; in the title, the 
words “to mesne profits 
and’’ and in the preamble 
“to limit the liability for 
mesne profits and.” 


Section 31. 


So far as it relates to Bene 
gal Regulations I. of 1798 
and XVII. of 1806. 


So far as it relates to Ben- 
gal Regulations I. of 1798 
and XVII. of 1806. 


So far as it relates to Ben- 
ga Regulation XVII. of 


In sections 35 and 86, the 
words “in writing.” 


' 





Number and year. 


peng! Regulation I. | Conditional sales sue 
798. 


of 1 


Bombay 


of 1827. 


* 


Be Regulation | Redemption 
XVII. of 1806. 


Subject. 


eee ect oer 


Mortgagees in poems: 


| Extent of repeal. 


.»- | The whole Regulation. 


The whole Regulation. 


V. spp ve of debts: Inter- | Section 15. 
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THE INDIAN EASEMENTS ACT. 
NO. V. OF 1882. 


Reocervep tHe G.-G.’s ASSEN? ON THE 17TH FEBRUARY, 1882, 
An Act to define and ee to Easemente 


WENBEE, 


WHereas it is expedient to define and amend the law relating to 
emevts and Licenses; It is hereby enacted 


Preamble, as follows :-— 

PRELIMINARY, 

1, This Act may be called “ The Indian 
Bhort title, Easements Act, 1882 -:” 


It extends to the territories respectively administered by the 
Governor of Madras in Council and the Chief 


Local extent. Cae of the Central Provinces and 
oorg ; 
ad it shall come into force on the first 
Commencement. day of July, 1882. 


2. Nothiog herein contained shall be deemed to effect any law not 
hereby expressly repealed; or to derogate 
Savings. from— 

(a) any right of the Government to regulate the collection, reten- 
tion, and distribution of the water of rivers and streams flowing in natural 
channels, and of natural lakes and ponds, or of the water flowing, col- 
lected, retained, or distributed in or by any channel or other work con- 
structed at the public expense for irrigation ; 

(0) any customary or other right (not being a license) in or over 
immoveable property which the Government, the public, or any person 
may possess irrespective of othor immoeyeable property; or oi 

fo) any right acquired, or arising out of a relation created, before 
this Act comes into force. 


8. Sections 26 and 27 of the Indian Lamitation Act, 1877, and the 

of Act XV, of 1677, definition of “easement,” contained in that Act, 

sections 36 and 27. are repealed in the territories to which this 

Act extends. All references in any Act or Regulation to the said sec- 

tions, or to sections 27 and 28 of Act No. LX. of 1871, shall, in such 
territories, be read as made to sections fifteen and sixteen of this Act. 


CHAPTER I—Or EaseMENTs GENERALLY. 


4 An casement is a right which the owner or occu pier of certain 
“_... possesses, as such, for the beneficial enjoy- 
Basement” defined. ~ "of that land, to do and continue ay fon 
something, or to prevent and continue to pent something being done, 
in or upon, or in respect of, certain other land not his own. 


macula, eis 


The land for the beneficial enjoyment of which the right exists is 
Dominant and servient called the dominant heritage, and the owner or 
heritages and owners. == occupier thereof the domiuant owner; the land 
on which the liability is imposed is called the servient heritage, aud 
the owner or occnpier thereof the servient owner. 

Explanation.—In the first and second clauses of this section, thé 
expression “land” includes also things permanently attached to the 
earth; the expression “beneficial enjoyment” itcludes also possible 
convenience, remote advantage, and even a mete amenity ; and the ex- 
era “to do something ” includes removal and appropriation by the 

ominant owner, for the beneficial enjoyment of the dominant heritage, 

of any part of the soil of the servient heritage or anything growing or 

subsisting thereon. 
Ilustrations, 


(a.) A, as the owner of a certain house, has a right of way thither over his 
neighbour B’s land for purposes connected with the bencticial enjoyment of the 
house. This is an casement. 

(b.) A, as the owner of a certain house, has the right to go on his neighbour 

B's land, and to take water for the purposes of his household out of a spring therein. 
This is an easement. 

(c.) A, as the owner of a certain house, has the right to conduct water from B's 
stream to supply the fountains in the garden attached to the house. This is an 
easement. 

(d.) A, as the owner of a certain house and farm, has the right to graze a cer- 
tain number of his own cattle on B's field, or to take, for the purpose of being used 
in the house, by himself, his family, guests, lodgers, and servants, water or fish out 
of O's tank, or timber out of D’s wood, or to use, for the purposo of manuring his 
land, the leaves which have fallen from the trees on E's land. These are easements. 

(e.) A dedicates to the public the right to occupy the surfuco of certain land 
for the purpose of passing and re-passing. This right ie not an easement. 

( J.) A is bound to cleanse a watercourse running through his land, and keep it 
free from obstruction for the benefit of B, a lower riparian owner. This is not an 
easement. 


rs songedeode irre 5. Easements are either continuous or dis- 
apparent, easements. continuous, apparent or non-apparent. 


A coutinuous easement is one whose enjoyment is, or may be, con- 
tinual without the act of man. 

A discontinuous easement is one that needs the act of man for its 
enjoyment. 

An apparent easement is one the existence of which is shown by 
fome permanent sign which, upon careful inspection by a competent 
person, would be visible to him. ; 

A non-apparent easement is one that has no such sign, 


Illustrations. 


(a.) A right annexed to B’s house to receive light by the windows without ob- 
straction by his neighbour A. This is a continuous easement. 

(b.) A right of way annexed to A’s house over B's land. This is a discontinu- 
ous casement. ; , 

(c.) Rights annexed to A’s land to lead water thither across B’s land by an 
aqueduct, and to draw off water thence by a drain. The drain would be discovered 
upon careful inspection by a person conversant with such matters. These are apps: 
rent easements. ; ; 

@) A right annexed to A’s house to prevent B from building on bis owa luod. 
This is o nou-appsrent casement. 
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6. An easement may be permanent, or for a term of years or other 
“Basement for limited time limited period, or subject to periodical inter- 
or on condition. ruption, or exercisable only at a certain place, 
or at certain times, or between certain hours, or for a particular purpose, 
or on condition that it shall commence or become void or voidable on 
the happening of a specified event or the performance or non-perform- 
ance of a specified act. 

Basements restrictive of 7. Easements are restrictions of one or 
certain rights. other of the following rights (namely) :— 

(a) The exclusive right of every owner of immoveable property 

Exclusive rigit to enjoy. (subject to any law for the time being in force) 
to enjoy and dispose of the same and all pro- 
ducts thereof and accessions thereto. 


(6) The right of every owner of immoveable property (subject to 

Rights to advantages any law for the time being in force) to enjoy 

prising from situation. without disturbance by another the natural ad- 
vantages arising from its situation. 


Illustrations of the Rights above referred to. 


(a.) The exclusive right of every owner of land in a town to build on such 
land, subject to any municipal law for tho time being in force. 

(b.) The right of every owner of land that the air passing thereto shall not be 
unreasonably polluted by other persons. 

(c.) The right of every owner of a house that his physical comfort shall not be 
interfered with materially and unreasonably by noise or vibration caused by any 
other person. ” 

~ (2,) The right of every owner of land to so much light and air as pase vertically 
oy ; rete. 

‘+ (@.) The right of every owner of land that such land, in its natural condition, 
shal] have the support naturally rendered by the subjacent and adjacent svil of 
another person. 

L£rplanation.—Land is in its natural condition when it is not excavated and not 
subjected to artificial presaure ; and the “subjacent and adjacent svil’’ mentioned in 
this illustration means such soil only as in ita natural condition would support the 
dominant heritage in its natural condition. 

(f.) The right of every owner of land that, within his own limits, the water 
which naturally passes or percolates by, over, or through his land, shall not, before so 
pausing or percolating, be iceman aera by other persons. 

(g.) The right of every owner of land to collect and dispose within his own 
Nmits of all water under the land which does not pass in a defined channel, and all 
water on its surface which does not pass in a defined channel. 

(4.) The right of every owner of land that the water of every natural stream 
whioh passes by, through, or over his land ina defined natural channel shall be 
allowed by other persons to flow within euch owner’s limits without interruption and 
without material alteratioh in quantity, direction, force, or temperature; the right of 
every owner of land abatting on a natural lake or pond into or out of which a 
natural stream flows, that the water of such lake or pond shall be allowed by other 
persons to remain within such owner's limits without material alteration in quantity 
or temperature. : 

(i.) The right of every owner of upper land that water naturally rising in, or 
falling on, such land, and not passing in defined channels, shall be allowed. by the 
owner of adjacent lower land to run naturally thereto. 

Cj.) The right of every owner of land abutting ona natural stream, lake, or 

d to use and consume its water for drinking, household purposes, and watering 

is oattle and sheep; and the right of every such owner to use and consume the 

water for irrigating each land, and for the purposes of any manufactory situate 

Atherson, bie that he dues not thereby cause material injury to other like 
owners. 
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Eaplanetion.—-A natural stream is a stream, whether permanent or intermittent, 
tidal or tidelese, on the surface of land : ‘. ; 
ie pale cada a “ahha —— which flows by the operation 





CHAPTER II. 
THe Imposition, ACQUISITION, AND THANSFER OF EASEMENTS. 


8. An easement may be imposed by any one in the circumstances, 
Who may impose ease- @nd to the extent, in and to which he ma 
mente, transfer his interest iu the heritage on which 
the liability is to be imposed. 


Illustrations. 


(a.) A is tenant of B’s land under a jease for an unexpired term of twenty years, 
and has power to transfer his interest under the lease. A may impose an easement 
on the land to continue during the time that the lease exists or for any shorter 


period. 

(6.) A is tenant for his life of certain land with remainder to B absolutely. A 
cannot, tinless with B’s consent, impose au easement thereon which will continue after 
the determination of his life-interest. 

(c.) A, B, and C are co-owners of certain land. A cannot, withont the consent 
of B ahd C, impose an easement on the land or on any part thereof. 

(d.) A and B are lessees of the same lessor, A of a field X for a term of five 
eary, and B of a field Y fora term of tea years. A’s interest under his lease is 
ransferable; B's is not. A may impose on X, in favour of B,a right of way 

terminable with A's loase. 


9, Subject to the provisions of section eight, a servient owner may 
impose on the servient heritage any easement 
thet does not lessen the utility of the existing 
easement, But he cannot, witheut the consent of the dominant owner, 
iw pose an easement on the servient heritaye which would lessen such 
utility, 


Servyient owners. 


Mastrations. 


{a.) A haa, in respect of his mill, a right to the uninterrupted flow thereto, from 
rise to noon, of the water of B’s stream. B may grant to C the right to divert 
of the stream from toon to stiuset: provided that A’s supply is not thers. 
by diminished. 
A haa, in respect of his house, a right of way over B’s land. B may grant 
to O, as the owner of a neighbouring farm, the right to feed his cattle on the grass 
growing on the way: provided that A’s right of way is not thereby obstructed. 


10. Subject te the povinon of section sight, a lessor may A cia 
ortgagor on the property leased, any easement that does 
een ene "not derogate on the qlghte of the lessee as 
such, and a mortgagor may impose, on the property mortgaged, any 
easement that does not render the security insufficient, But a lessor 
or mortgagor cannot, without the consent of the lessee or mrortgagee, 
impose any other easement on such property, unless it be to take effect 
on the termination of the lease or the redemption of the mortgage, 
Explanation.—A security is insufficient within the meauing of 
this section unless the value of the mortgaged property exceeds by one- 
third, or, if consisting of buildings, exceeds by one-half, the amount for 
the time being due on the mortgage. | 
M. 78 
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11. No lessce or other person having a derivative interest may 
impose on the property held by him as such an 
Lessee. easement to take effect after the expiration of 
his own interest, or in derogation of the right of the lessor or the 

superior proprietor. 
12. An easement may be acquired by the owner of the immove- 
Who may acquire case- able property for the beneficial enjoyment of 
mente, which the right is created, or on his behalf, by 

any person iu possession of the same, 


One of two or more co-owners of immoveable property may, as 
such, with or without the consent of the other or others, acquire an 
easement for the beneficial enjoyment of such property. 


No lessee of immoveable property can acquire, for the beneficial 
enjoyment of other immoveable property of his own, an easement in or 
over the property comprised in his lease, 


Easements of necessity 13. Where one person transfers or be- 
and quasi easements. queaths immoveable property to another,— 


(a) if an easement in other immoveable property of the transferor 
or testator is necessary for enjoying the subject of the transfer or be- 
quest, the transferee or legatee shall be entitled to such easement; or 

(b) if such an easement is apparent and continuous, and necessary 
for enjoying the said subject as it was enjoyed when the transfer or be- 
quest took effect, the transferee or legatee shall, unless a different in- 
tention is expressed or necessarily implied, be entitled to such ease- 
ment ; 

(c) if an easement in the subject of the transfer or bequest is ne- 
oessary for enjoying other immoveable property of the trausferor or 
testator, the transferor or the legal representative of the testator shall 
be entitled to such easement; or 

(d) if such an easement is apparent and continuous, and nec 
for enjoying the said property as 1t was enjoyed when the transfer or 
bequest took effect, the transferor, or the legal representative of the 
testator, shall, unless a different intention is expressed or necessarily 
implied, be entitled to such easement, 

Where a partition is made of the joint property of several per- 
sons,— 

_ (e) if. an easement over the share of one of them is necessary for 
enjoying the share of another of them, the latter shall be entitled to such 
waa? i naleen ; a 

f) if such an easement is apparent and continuous, and necessary 
for enjoying the share of the latter as it was enjoyed when the parti- 
tion took effect, he shall, unless a different intention is expressed or 
necessarily implied, be entitled to such easement. 


The easements mentioved in this section, cla 
are called easements of necessity. ion, clauses (a), (0), and (¢) 


Where immoveable property ‘passes by operation of law, the per- 
‘sona from and to whom it so pasees are, for the purpose of this section, 
to be deemed, respectively, the transferor and transferee, | 


> 
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Tliustvations. 


(a.) A sella B a field then used for “a purposes only. It is inaccessible 
except by passing over A's adjoiaing land or by treapassing on the land of a stran- 
ger. B is entitled to a right of way, for agrioultural purposes only, over A's adjoin- 
ing land to the field sold. 

(%.) A, the owner of two fields, sells one to B, and retains the other. The field 
retained was at the date of the sale used for agricultural purposes only, and is inao- 
cessible except by passing over the field sold to B. A is entitled toa right of way, 
for agricultaral purposes only, over B’s field to the field retained. 


Cc.) A sells B a house with windows overlooking A’s land, which A retains. 
The light which passes over A’s land to the windows is necessary for enjoying the 
house as it was enjoyed when the sale tock effect. B is entitled to the light, and A 
cannot afterwards obstruct it by building on his Jand. 


(d.) A sells B a house with windows overlooking A's Jand. The right paasing 
over A’s land to the windows is necessary for enjoying the house aa it was enjoyed 
when the eale took effect. Afterwards A sclls the land to C. Here C cannot obstruct 
the light by building on the land, for he takes it subject to the burdens tu which it 
was subject in A’s hands. 


(e.) Ais the owner of a house and adjoining land. The house has windows 
overlooking the land. A simultaneously sells the bouse to B and the land to C. 
The light passing over the land is necessary for enjoying the house as it was enjoyed 
when the sale took effect. Here A impliedly grants b a right to the light, and O 
ay the land subject to the restriction that he may not build so as to obstruct such 
ight. 

(f.) Ais the owner of a house and adjoining land. The house has windows 
overlooking the land. A, retaining the house, sells the lund to B, without expressly 
reserving any easement. The light passing over the land is necessary for enjoying 
the house as it was enjoyed when the sale took effect. A is entitled to the light, 
and B cannot build on the land so as to obstruct such light. 


(g-) A, the owner of a house, sells Ba fuctory built on adjoining land. B i 
entitled, as against A, to pollute the air, when necessary, with smoke and vapours 
from the factory. 

(A.) A, the owner of two adjoining houses, Y and Z, sells Y to B, and retains Z. 
B is entitled to the benefit of all the gutters and draina common to the two houses 
and necessary for enjoying Y as it was enjoyed when the sale took effect, and A is 
entitled to the benefit of all the gutters and drains commen to the two houses and 
necessary for enjoying Z as it was evjoyed when the sale tuuk effect. 


(i.) A, the owner of two adjoining buildings, sells one to B, retaining the other. 
B is entitled to aright to lateral support from A’a building, and A is entitled to a 
right to lateral support from B’s building. 


i$ J.) A, the owner of two adjoining buildings, sells one to B, and the other to 
Cc. is entitled to latteral support from B's building, and B is entitled to lateral 
support from C's building. 


(k.) A grants lands to B for the purpose of building a house thereon. B is en- 
titled to such amount of lateral and subjacent support from A‘s land as is necessary 
for the safety of the house. 

(2.) Under the Land Acquisition Act, 1870, a Ruilway Company dag) Jue 
soquires a portion cf B’s land for the purpose of making a siding. Tho Company 
ie ontitled to such amount of lateral support from B’s adjoining land as is cesential 
for the safety of the siding. 


(m.) Owing to the partition of joint property, A becomes the owner of an 
upper room in a building, and B becomes the owner of the portion of the building 
immediately beneath it. A is entitled to such amount of vertical support from B's 
portion as is essential for the safety of the upper room. 


(n.) A lete a house and grounds to B fora particular business. B has wo acces: 
to them other than by crossing A's land. B is entitled toa right of way over tha‘ 
lund suitable to leo Basiioen ts bo corried on by E ix the house aad grounds 
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14. When right to a way of seecksity is created under section 
Direction of way of thirteen, the transferor, the legal representa- 
necessity. tive of the testator, or the owner of the shan 
over which the sight is exercised, as the ease may be, is entitled te 
set out the way; but it must be reasonably convenient fer the denié- 
nant owner, 
When the person so entitled to set out the way refuses or neglects 
to do so, the dominant owner may set it out. 


15. Where the aceess as use of light sire) to pag or any age 
. ip ve been peaceably enjoy erewith, as 
io is a easement, without interreption, and for 
twenty years, 

aod where support from one person's land, or things affixed thereto, 
has been peaceably received by another person’s land subjected tc 
artificial pressure, or by things affixed thereto, as an easement, without 
interruption, and for twenty years, 

and where a right of way or any other easement has been peace- 
ably and openly enjoyed by any person claiming title thereto, as an 
easement, and as of right, without interruption, and for twenty years, 

the right to such access and use of light or air, support, or other 
easement, shall be absolute, 

Each of the said periods of twenty years shal] be taken to be s 
period endiug within two years next before the institution of the suit 
wherein the claim to which auch period relates is contested, 


Explanation I.—Nothing is an enjoyment within the meaning o 
this section when it has been had in pursuance of an agreement witk 
the owuer or occupier of the property over which the right is claimed. 
and it 1s apparent from the agreement that such mght has not beer 
granted as an easement, or, if granted as an easement, that it has beer 
granted for a limited period, or subject to a coudition on the fulfilment 
of which it is to cease, 


Explanation IT.—Nothing is an interruption within the meaning 
of this section unless where there is an actual cessation of the enjoy- 
ment by reason of an obstruction by the act of some person other thar 
the claimant, and unless such obstruction is submitted to or acquiescec 
in for one year after the claimant has uotice thereof and of the person 
making or authorizing the same to be made. 


Explanation [T[—Suspension of enjoyment in pursuance of a 


contract between the dominant and servient owuers is not an ihterrup- 
tion within the meaning of this section, 


Explanation IV.—In the case of an easement to pollute water 
the said period of twenty years begins when the pollution first prejudi- 
ces perceptibly the servient heritage. 

When the prope:ty over which a right is claimed under this section 
belongs to Government, this section shall be read as if, for the words 
“twenty years,” the words “ sixty years,” were substituted. 

a.) A suit ie brought in 1883 for obstructing a right of way. The defendan 
ndniits the obuiruction, but denies the Tight of way. The plant proves thet Ut 


Acre V.) RASRMEMES. &31 


might was pescosbly and y enjoyed by him, claiming title therebo ps an ease- 
ment and as of right, ees interraption, from Ast January, 1862, to let January, 
2882. The plaintiff is entitled to judgment. 

_ £0.) Ta a like suit the plaintiff shows that the right was pence end openly 
enjoyed by him for twenty years. The defendant proves that for a year of that time 
the plaintiff was entitled to possession of the servient heritage as lessee thereof, and 
enjoyed the right as such lesece. The suit shall be dissnissed, for the right of way 
has not been enjoyed “as an earement” for twenty years. 

{c.) In a like anit the plaintiff shows that the right was ceably and opealy 
enjoyed by him for twenty years. The defendant proves that tho plaintiff on one 
occasion during the twenty years bad admitted that the user was not of right, and 
asked his leave to enjoy the right. The suit shall be dismissed, for the right of way 
has not been enjoy as of right” for twenty years. 


16, Provided that, when any land upon, over, or from which any 
Exclusion in favoerof re. easement has been enjoyed or derived, has beep 
vorsioner of servient heri. held under or by virtue of any interest for life, 
tage. or any term of years exceeding three years 
from the granting thereof, the time of the enjoyment of such easement 
during the continuance of such interest or term shall be excluded in 
the computation of the said last-mentioned period of twenty years, in 
case the claim is, within three years next after the determination of 
such interest or term, resisted by the person entitled, on such determiaa- 
tion, to the said land, 


Lllustration. 
A sues for a declaration that he is entitled to a right of way over B's land. A 


proves that he has ro SA the right for twenty-five years ; but B shows that ducing 
ten of these years C had a life-interest in the land ; that on C’s death B beeamne ean- 
titled to the land ; and that within two t haved after C’s death he contested A's claim 
to the right. The suit must be dismissed, aa A, with reference to the provisions of 
this section, has only proved enjoyment for fifteon yeurs. 


17, Easements acquired under section fifteen are said to be ac- 
Rights which canuot be quired by prescription, and are called preacrip- 
acquired ‘by prescription. tive rights. 
None of the fullowiog rights can be so acquired :—~ 
(a) a right which would tend to the total destruction of the subject 
of the right, or the property on which, if the acquisition were made, 
liability would be iauposed: 
@) a right to the free passage of light or air to an open space of 
round ; 
‘ (c) a right to surface-water not flowing in a stream, and not er- 
manently collected in a pool, tank, or otherwise ; 
(@) @ right to underground water not passing in a defined channel, 


18, An easement may be acquired in vir- 
Customary easemente. tue of a local custom. Such easements are 
called customary easements, 


Illustrations. 
{*) By the custem of a certain village every cultivator of village land fs en- 
itled, as euch, to graze his cattle on common peer: A having boceme the 
tenant of a plot of uncultivated Jand in the village breaks up and cultivates that 
prot. He ereby apqnires an .pxecment to gresc bis cattle in accertlapse mith the 


i) 


) By the custom of a certain town no owner or cocupier of a house can oped 
a ae ) iolow therein so as substantially to invade his neighbour's privacy, A 
builds a house in the town near B's house. A therenpon acquires an easement thaf 


t open new windows in his house so as to command a view of the portions 
at a's bouss hick are ordinarily excluded from observation, and B acquires a like 


easement with respect to A’s house, 

19. Where the dominant heritage is transferred or devolves, by act 

Transfer of dontinant of ties, or by operation of law, the transfer 

heritage passes eneement. or devolution shall, unless a contrary intention 

appears, be deemed to pass the easement to the person in whose favour 
e tranafer or devolution takes place. 

Illustration. 

A has certain land to which a right of way is annexed. A lets the land to B 

for twenty years. The right of way vests in B und bis legal representative su long 

as the lease continues. 


CHAPTER ITI. 
THe INCIDENTS OF EASEMENTS, 


20. The rules contained in this chapter are controlled by any con- 
Rules controlled by con- tract between the dominant and servient owners 
tract or title. relating to the servient heritage, and by the 
provisions of the instrument or decree (if any) by which the easement 
referred to was imposed, 
And when any incident of any customary easement is inconsistent 
Incidents of customary With such rules, nothing in this chapter shall 


easomenta. affect such incident. 

Bar to use noconnected 21. An easement must not be used for any 
with enjoyment, purpose not connected with the enjoyment of 
the dominant heritage. 

Lliustrations. 


(a) A, as owner of a farm Y, has a right of way over B’slandto Y. Lying 
beyond Y, A has another farm Z, the beneficial enjoyment of which is not necessary 
for the beneficial enjoymeut of Y. He must not use the easement for the purpose 
of passing to and from Z. 

(6.) A, as owner of a certain house, haa a right of way to and from it. For 
the pu of passing to and from the house, the right may be used, not only by 
A, but by the members of his family, his guests, lodgers, servants, workmen, visitors, 
and customers; for this is a purpose connected with the enjoyment of the dominant 
heritage. So, if A lets the house, he may use the right of way for the parpose of 
oullecting the rent and seeing that the house is kept in repair. 


22. The dominant owner must exercise his right in the mode which 
ig least onerous to the servient owner; and 
Bxorcise of easement. when the exercise of an easement can, without 
detriment to the dominant owner, be confined to a determingte part.of 
Confinement of exercise the servient heritage, such exercise shall, at 
of eascment. the request of the servieut owner, be 80 cou- 

fined. 

Iliustrations, 

(a.)} A has a right of way over B's field. A must enter the way at either end, 
any intermedi: nt. 


and net at any late 

f*) ‘A hee a right annexed to bis house to cut thatching-grass in B's swamp. 
Aw Sees Oh coment. must cut the grass eo that the plants may not be 
deatryy , r) 
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23. Subject to the provisions of section twenty-two, the dominant 
Right to} alter mode of Owner may, from time to time, alter the mode 
enjoyment. and place of enjoying the easement, provided 
that he does not thereby impose any additional burden on the servient 
heritage. 
Exception.—The dominant owner of a right of way cannot vary 


his line of passage at pleasure, even though he does not thereb impose 
any additional burden on the servient lieritage: : 


Tilustrations. 


(a.) A, the owner of a saw-mill, has a right to a flow of water sufficient to work 
the mill. He may convert the saw millinto a corn-mill, provided that it can be 
worked by the same amount of water. 

(d.) A has a right to discharge on B's land the rmin-water from the eaves of A’s 
house. This does not entitle A to advance his eaves if, by so doing, he imposes a 
greater burden on B's land. 

(c.) A, as the owner of a paper-mill, acinus aright to pollute a stream b 
pouring in the refuse-liquor produced by making in the mill paper from rags. id 
may pollute the stream by pouring in similar liquor produced by making in the mill 
paper by a new process from bamboos, provided that he does not substantially in- 
crease the amount, or injuriously change tho nature, of the pollution. 

(d.) A, a riparian owner, acquires, as againet the lower riparian owners, a pre- 
scriptive right to pollute a stream by throwing sawdust into it. This does not enti- 
tle A to pollute the stream by discharging into it poisonous liquor. 


24. The dominant owner is entitled, as against the servient owner, 
Right to do acts to todo all acts necessary to secure the full enjoy- 
seoure enjoyment. __ meut of the easement; but such acts must 
done at such time and in such manner as, without detriment to the 
dominant owner, to cause the servient owner as little inconvenience as 
possible ; and the dominant owner must repair, as far as practicable, 
the damage (if any) caused by the act to the servient heritage. 
< rights. Rights to do acts necessary to secure the 
— fall enjoyment of an easement are called ac- 
cessory rights. 


Lilustrations. 


(a.) A has an easement to lay pipes in B’s land to convey water to A's cistern. 
A may enter and dig the land in order to mend the pipes, but he muat restore the 
surface to its original state. 

(6.) A has an easement of ¢@ drain through B’s land. The sewer with which the 
drain communicates is altered. A may enter upon B's land and alter the drain, to 
adapt it to the new sewer, provided that he does not thereby impose any additional 
burden on B's land. ‘ 

(c.) A, as owner of a certain house, haga right of way over B’s land. The 
way is out of repair, or a tree is blown down and falls across it. A may enter on 
B's land and repair the way or remove the tree from it. 

(d.) A, as owner of a certuin field, has a right of way over B’s land. 5B renders 
the way impassable. A roay deviate from the way end pase over the adjoining land 
‘of B, provided that the deviation ie reasonable. 

(¢.} A, as owner of « certain house, has a right of way over B’s field. A may 
‘remove rocks to make the way. 

(f.) A has an easement of support from B's wall. The wall gives way. A 
may enter ig oa B's land and repair the wall. 

(g.)- A has an easement to have his land flooded by means of adam in B's 
gtream. The dam is half swept away by an inundation. A may enter upon 3's land 
and repair the dam. | 


26 EASEMENTS, fises 


46. The expenses tretrred in constructing works, or making sepairs 

Liability for expenses'ne. OF doing any ether act necessary for the use or 

deasaty for preservation of pteservation of an easement, must be defrayed 
emement, the deminant ower. 


26. Where an easement is enjoyed by means of an artificial work, 

Lidbility for damagefrom the dominant owner is liable to make compen- 

traut of repair. sation for any damage to the servient heritage 
atising from tle want of repair of such work, 


27. The servient owner is not bound to do anything for the benefit 
Servient owner not bound §=Of the dominant heritage, and he is entitled, as 
to do anything. against the dominant owner, to use the servient 
heritage in any way consisteut with the enjoyment of the easenient : 
but he must not do any act tending toe restrict the easement or to 
reuder its exercise less convetient. 
Tllustrations. 
(a.) A, a8 owner of a hoase, has a right to lead water and send sewage through 
p's land. B ie not bound as servient owner to clear the watervourse or scour thc 
wer, 
(b.) A grants a right of way through hie land to Bas owner of a fel. A. may 
food eattle on grass growing on the way, provided that B’s right of way is not 
{hereby obstructed ; but he mast not build « wall at the end of his land so as to 
prevent B from going beyend it, nor must he narrow the way vo as to reader the 
exercise of the right less casy than it was at the date of the grant. 
(c.) A, im respect of his house, is entitled to an easement of support frem B’s 
wal ig not bound as servient owner to keep the wall standing and in repair. 
Bat be must not pull down or weaken the wall so as to mike it incapable of render- 


ing the necessary support. ; . . 
(d.) A, in respect of his mill, is entitled to 6 waterdourse through B’s land. B 
must not ative stakes 90 as te obstruct the watercourse. 

.) A, in reapect of his house, ie entitled to 4 certain quantity of light passing 
ot land B must not plant trees so as to obstruct the passage to A’s windows 
ef that quantity of light. 

@8. With respect to the extent of easements and the mode ef their 

Extent of easements. enjoyment, the following provisions shall take 
efrect :—— 

Basement of necessity. __ Att easement of necessity is co-extensive 
with the neceasity as it existed when the ease- 
racdt was imposed. 

The extent of any other easement and the mede of its enj 

Odine cosvenate. must bo fixed with reference to the probable 

intention of the parties, and the purpose for 
which the a imposed or acquired. 
Tn the abseticd of evidence as to such intention and purpose— 

Right of way. (a) 8 right of way of any one kind does 

| not include a right of way of any other kind: 
4% the extent of a right to the passage of light or air to a certain 
Bight to light or air window, door, or other openiug, imposed by a 
red by gtaht. testamentary of non-testamentary instrument, 
is the quantity of light or aiz. that eutered the opening at the tinve the 
testator died or the non-teatamentary instrument was made : 
{d} the uxtet-of a presctiptive right to the passage of light or dir 


7 ‘< 3 %0 @ certais window, door, or other n ] 
light or = os that quantity of light or air which ‘hes boon 
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cougtemed go enter that opening during the whole af he greeeriptize 
“ried irrespectively of the purposes for which it bas been used : 
(d) the extent of a prescriptive right to pollute air or water is the 
Prescriptive right to extent of the pollution at the commencement 
volute air and water. of the period of user on completion of which 
the right arose: and 
(e) the extent of every other prescriptive right and the mode ‘of 
its enjoyment must be determined by the ac- 
customed user of the right. 


29. The dominant owner cannot, by merely altering or adding to 
Tasisee cl ccaseesak: the dominant heritage, substantially iucreuse 
an easement. 

Where an easement has been granted or bequeathed so that its 
extent ahull be proportionate to the extent of the dominant heritage, 
“ft the dominant heritage is increased by alluvion, the easement is pro- 
90rtionately increased, and if the domiuant heritage is diminished by 
jiluvion, the casement is proportionately diminished, 

Save as aforesaid, uo easement is affected by any change in the 
2xtent of the dominant or the servient heritage. 


Lilustrattona. 


(a.) A, the awner of a mill, haa acquired a prescriptive right to divert to his 
mill part of the water of astream. A alters the machinery of hia mill. He cannot 
“hereby increase his right to divert water. 

(b.) A has acquired an easement to pollute a stream by carrying on a manufac. 
‘are on ita banks by which acertain quantity of foul matter is discharged into it. 
A extends his works, and thereby increases the quantity discharged. He is respon- 
ible to the lower riparian ownerr for injury done by such increase. 

(c.) A, as the owner of a farm, has a right to take, for the purpose of manurin 
his farw, leaves which have fallen from the trees on B's land. A buysaa field, an 
unites it to his farm. A is not thereby entitled to tuke leaves to manure this field. 


Other prescriptive rights. 


30. Where a dominant heritage is divided between two or more 

Partition of dominant persons, the easement becomes annexed to each 

eritage. of the shares, but not so as to increase substan 

tially the burden on the servient heritage; provided that such annex- 

ation is consisteut with the terms of the instruinent, decree, or revenue 

proceeding (if any) under which the division was made, and in the case 
of prescriptive rights, with the user during the prescriptive period, 

Tllustrations. 

{a.) A house to which a right of way by a particular path i4 annexed is divided 
into twe parts, one of which is granted to A, the other to B. Each is entitled, in 
reapect of his part, to a right of way by the aume path 

(6.) A house to which is annexed the right of drawing water froma well to 
the extent of fifty buckets a day in divided into two distinct heritages, one of which 
is granted to A, the other to B. A and I are each entitled, in reapect of his heritage, 
to draw from the well fifty buckets a day ; bat the amount drawn by both must not 
exceed fifty buckets a day. _— 

(c-) i. having in respect of his house an easement of light, divides the house 
into three distinct heritages. Each of these continues to have the right to have its 
windows unobstructed. 


31. In the case of excessive user of an iearsch pe the sep ro 
Obstraction in case ofex- oWner may, without prejudice to any other 
osesive user. remedies to which he may. be entitled, abatruct 
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he user, but only on the servient heritage: provided that such user 
eine be peda an when the obstruction would interfere with the 
lawful enjoyment of the easement. 


Illustration. 


A, having a right to the free passage over B’s land of light to four windows 

six feet by feat ciareaeas their size and number. It is impossible to obstruct the 

neenge of light to the new windows without also obstructing the passage of light to 
fhe ancient windows. B cannot obstruct the excessive user. | 





*" CHAPTER IV. 
Tue DisTURBANCE OF EASEMENTS, 


82. The owner or occupier of the dominant heritage is entitled te 


Right toenjoyment with. enjoy the easement without disturbance by any 
out disturbance. other person. 


Iliustration. 


A, as owner of a house, bas a right of way over B’s land. C unlawfully enters 
on B's land, and obstructs A in his right of way. A may sue C for compensation, 
not for the entry, but for the obstruction. 


83. The owner of any interest in the dominant heritage, or the 
Suit for disturbance of occupier of such heritage, may institute a suit 
easowent. for compensation for the disturbance of the 
easement or of any right accessury thereto; provided that the disturb- 
ance has actually caused substantial damage to the plaintiff. 


Explanation I.—The doing of any act likely to injure the plaint- 
iff by atiecting the evidence of the easement, or by materially diminish- 
ing the value of the dominant heritage, is substantial damage within 
the meaning of this section and section thirty-four. 


Explanation [f.—Where the easement disturbed is a right to the 
free p e of light passing to the openings in a house, no damage is 
substantial within the meaning of this section, unless it falls withia the 
first Explanation, or interferes materially with the physical comfort of 
the plaintiff, or prevents him from carrying on his accustomed busines: 
in the dominant heritage aa beneficially as he had done previous to in- 
stituting the suit, 


Explanation ITIT.—Where the easement disturbed is a right tc 
the free passage of air to the openings in a house, damage is substan- 
tial within the oe of this section if it interferes materially witt 
the physical comfort of the plaintiff, though it ts vot injurious to bis 
health. 

TWustrations. 


(a.) A places a permanent obstruction in a path over which B, as tevant of C’ 
house, has a right of way. This is substantial damage to C, for it may affect th 
evidence of hie reversionary right to the easement. | 


b,) A, os owner of a house, has a right to walk al ide of Bs hous. 

B bull a verandah overhanging 5 way abot ten feet from the ground, and "0 f 
© oorasion any inconvenience ~panese using - is is 

substantial rp, A. ii re a‘ - 
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, 5&. The removal of the means of suppert to which a dominant. 
When ovuse of action OWner is entitled does not give rise to a right 
trivea for removal or eup- to recover compensation unless and until sub- 
port. stantial damage is actually sustained. 


35. Subject to the provisions of the Specific Relief Act, 1877, see- 

” Jnjanction to restrain dis. tions 52 to 57 (both inclusive), an injunction. 

tarbauge, may be granted to restrain the disturbance of. 
aD easement — 


(a) if the easement is actually disturbed,—when compensation for 
such disturbance might be recovered under this chapter : 
(6) if the disturbance is only threatened or intended,—when the 


act threatened or iutended must necessarily, if performed, disturb the. 
easement, 


36. Notwithstanding the provisions of section tweuty-four, the 
Abatement of obstruction Gominant owaer caunot himself abate a wrong- 
of easement, ful obstruction of ao easement. 





CHAPTER V. 
THe EXTINCTION, SUSPENSION, AND REVIVAL OF EASEMENTS. 


37. When, from a cause which preceded the imposition of an ease- 
Extinction by dissolution ment, the person by whom it was imposed 
of right of servient owner. ceases to have any right in tbe servient heri- 
tage, the easement is extinguished. 
_,  Haception.—Nothing iu this section applies to an easement law- 
fully imposed by a mortgagor in accordance with sevtiou ten. 


dilustrations. 


(a.) A transfers Sult4npur to B on condition that he does not marry C. B im- 
poses an easement on Sultiopur. Then B marries C. B's interest in Sultanpur ends, 
and with it the easement is extinguished. 


(b.) A, in 1860, lets Sulté4upur to B for thirty years from the dste of the louse. 

B, in 1861, imposes an easement on the Jand in favour of C, who enjoys the ease- 
‘ment peaceably and openly as an easement without interruption for twenty-nine years. 
B's interest in Sultanpur then ends, and with it C’s easement. 

(c.) A and B, tenants of C, have permanent transferable interests in their re- 
spective holdings. A imposes on his holding an easement to draw water from 2 tank 
for the purpose of irrigating B’s land. enjoys the easement for twenty years. 
Then A's rent falls into arrear, and his interest is sold. B's easement is extinguished. 

d.) A mortgages Sult4npur to B, and lawfully imposes an easewnent on the land 
in Pkt of C in accordance with the provisions at section ten. The tand ia sold to 
D in satisfaction of the mortgage-debt. The easement is not thereby extinguished. 


$8. An casement is extinguished when the 
dominant owner releases it, expreasly or im- 
pliedly, to the servient owner. 

Such release can be made only in the circumstaoces and to the 
extent iv and te which the dominant owner can alienate the domiuant 
heritage. 

, An easement may be released as to part only of the servient heri- 
tage. | 


Extinction by release. 


cd 
1 
" * 1 ‘ uf? 


tion I.—An easement is impliedly relensedes «26 f 
(a) where the domiuant owner expreasty anthoriaes = act. of a: 
permanent nature to be dene on the servient heritage, necessary 
consequence of which is to prevent his fnture. enjoyment of the ease. 
ment, and such act is done ia pursuauce of such authority ;__ he 
(b) where any permanent alteration is made in the dominant heri- 
tage of such a nature as to show that the dominant owner intended to 
‘cease to enjoy the easement in future. —w 
Explanation II.—Mere non-user of an easement is not an implied 
release within the meaning of this section, 
Illustrations. 


(a.) A, B, and C are co-owners of a honse to which an easement is annexed. 
A, without the consent oe nue C, deere the euscment. This release is effectual 
, uinst A and his legal representative. 
i (i) A paints B an pancinent cer A’s land for the beneficial enjoyment of his 
house. B assigns the house to C. B then purports to release the easement. The 
release is ineffectual. ; ae 

(c.) A, having the right tu discharge his eav sonata ac into B’s yard, expressly 
authorizes § to build ever this yard toa height which will interfere with the discharge. 
B builds accordingly. A’s easemont is extinguished to the extent of the interference, 

(d.) A, having an easement of light to a window, builds up that window with 
bricka and mortar so a8 to manifest an intention to abandon the casement permenently. 
The easoment is impliedly released. 

(e.) A, having a projecting roof by means of which he enjoys an easement to 
discharge eaves-druppings on B’s land, permanently alters the roof, so as to direct 
He min Refeyd ee ifferent channel, and discharge it on O’s land. The easement 
b impliedly released. 


39. An easement is extinguished when the servient owner, in 
exercise of a power reserved in this behalf, 

Bxtinotion by revocation. revokes the easement. 
40. An easement is extinguished where it has been imposed for a 
Extinction on expiration litnited period, or acquired on condition that it 
of limited period or happen- shall become void on the performance or non- 
ing of dissolving qundition. performauce of a specified act, and the period 

expires or the condition is fulfilled. 


Nxtingtion on termina. | 41. Ai easement of necessity is extin- 
tion of necessity. guished when the necessity comes to an end. 
Itlustration. : 


A grants B a field inaccessible se by passing over A’s adjoining land. B 
afterwards purchases a part of that land over which he can pass to his field. The 
Fight of way over A’s land which B had acquired is extinguished. 

42. Au casement is extinguished when it becomes incapable of 
Extinction of useless being at any time and under any circumstances 
envement. beueficial to the dominant owner. 


43. Where, by any permanent change in the dominant heritage, 
Extivetion by permazent the burden ov the servient heritage is mate- 
ghange in dominant heri- riglly increased, and cannot be reduced by the 
ae eee servient owuer without inserfering with the 
lawful enjoyment of the easement, the easement is extinguished, unless-- 
__, (4) it was, uxtended for the beueGcial enjoyment of the dominant 
heritage, to whatever extent the easement ahuuld be used; or “ 


(b) the injnry caused to the servient. owner hy the chahge is so 
slight that wo reasounble person. would complain of it; of 
.(c) the easement is an easement of necessity. i ec ae 
-Nuthing in thie section shall be deemed to apply to an easement 
entitling the dominant owner to support af the dominant heritage. _ 
44. An easement is extinguished where the serviert heritage is 
Extinction on permanent by superior foros 20 permanently altered that 
Iteration of servient heri- the dominant owner can ao lunger enjoy such 
by superior force. easement : 7 
Provided that, where a way of necessity is destroyed by superior 
force, the dominant owner has a right tu another way over the servient 
heritage ; and the provisions of section fourteen apply to such way. 


Lliustrations. 


(a.) A grants to B, as the owner of a certain house, 1 right to fish ina river 
ranning through A’s land. The river changes its couree permuauently, and rung 
thro C’s land. B's easement is extinguished. 

e) Access to a path over which A has aright of way is permanently cut off 
by an earthquake. A's right is extinguished. 


Extinction by destraction 45. An easement is extinguished when 
of either heritage. either the dominant or the servient heritage is 
completely destroyed, 

Iliustration. 


A has a right of way over a road running along the foot of a sea-cliff. The 
yoad is washed away by a permanent encroachment of the sea. A's easement is ex- 
tinguished. 


46. An easement is extinguished when the same person becomes 
Extinction by unity of Cutitled to the absolute ownership of the whole 
ownership. of the duminant and servieut heritages, 


Lilustrations. 


(a.) A, as the owner of a honee, has a right of way over B’s field. A mortgages 
his house, and B mortgages his ficld toC. Then C forecloses both mortgages, and 
becomes thereby absolute owner of both house and field. The right of way is ex 
tinguished. 

(4.) The dominant owner acquires only part of the servient heritage ; the ease- 
ment is not extinguished, except in the cage illustrated in section forty-one. 

{e.) gervient owner acquires the dominant heritage in connection with a 
third coe ; the easement is not extinguished. 

(a@.) The separate owners of two separate dominant heritages jointly acquire the 
rite ke Be is servient to the two separate heritages : the easements are not ex- 
tingu ‘ 

(¢.) The joint owners of the dominant heritage jointly acquiro the servient 

tage : the easement is extinguished. 

(/.) A single right of way exists over two servient heritages for the beneficial 
enjoyment of a single dominant heritage. The dosminant owner soquires one only of 
the servient heritages. The easement is not extinguished. 

9) A bas a right of way over B's road. B dedicates the road to the public. 
A's ag t of way is not extinguished. 


-47. A continuous easement is extinguished when it totally ceases 
Wetinotion by uon-eujoy. to be enjoyed as sucl for au unbroken period 
anent. of twenty years. 
A discontinuous easement is extinguished when, forse like peried, 
it has nut been enjoyeil as such. : 
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Such period shall be reckoned, in the case of a continuous ease- 
ment, from the day un which its enjoyment was obstructed by. the .ser-. 
vieut owner, or rendered impossible by the dominant owner; and, in 
the case of a discontinuous easement, from the day oa which it was last 
enjoyed by any person as domiuant owner. 

Provided that if, in the case of a discontinuous easement, the 
dumivaut owner, withia such period, registers, under the Indian Regie- 
tration Act, 1877, a declaration of his intention to retain such easement, 
it shall not be extinguished uutil a period of twenty years has elapsed 
from the date of the registration. 

Where an easeimeut can be legally enjoyed only at a certain place, 
or at certain times, or betweeu certain hours, or fur a particular purpose, 
ite enjoyment duriug the said period at another place, or at other times, 
or between otlier hours, or for another purpose, does not prevent its 
extinction under this section. 

The circumstance that, during the said period, no one was in pos- 
session of the servient heritage, or that the easement could not be 
enjoyed, or that a right accessury thereto was enjoyed, or that the 
dominant owner was not aware of its existence, or that he enjoyed it in 
iynorance of his right to do so, does not prevent its extinction under 
this section, | 

An easement is not extinguished under this section— 
(a) where the cessation is iu pursuance of a contract between the 
dominant and servient owners; 

(b) where the dominant heritage is held in co-ownership, and one 
of the co-owners enjoys the easement within the said period, or 

(o) Where the easement is a necessary easement. . 

here several heritages ace respectively subject to rights of wa 
for the benefit of a single heritage, and the ways are continuous, ach 
rights shall, for the purposes of this sectiou, be deemed to be a single 
easement, 
Tliustration. 


A has, as annexed to his house, rights of way from the high road thither over 
the heritages X and Z and the intervening heritage Y. Before the twent gon 
expire, A exercises his right of way over X. His rights of way over Y acd are 


not oxting: 
Rxtinetion of accessory 48. When an easement is extinguished, 
rights. the rights (if any) accessory thereto are also 
extinguished, 
Ellustration. 


A has an easement to draw water from B's well. As accessory thereto, he has 
a right af way over B's land to and from the well. The easement to draw water is 
extinguished uoder section forty-seven. The right of way is aleo extinguished. 
49. An eascinent is cary verre when the dominant owner becomes 
entitled to session of the servient beri 
_ Basponsion of easement. fF, 9 limited interest therein, or when 
servient owner becomes entitled to possession of the dominant heritage 
for a limited interest therein. ." 
50. The servient owner has no oe to require that an easement 
@ervieat owner not en. De continued; and, notwithstanding the pro- 
titled to require conti visions of section twenty-six, he is not entitled 
naanoe, to compensation for damage caused to the 


ervient heritage in consequence of the extinguishment or suspension 
of the easement, if the dominant owner has given to the servient owner 
such notice as will enable him, without unreasonable expense, to pretect 
the servient heritage from such damage. ! 
Where such notice has not been given, the servient owner is en- 
Compensation fordamage titled to compensation for damage caused to 


‘A 


7 
4 


saused by extinguishment. the servient heritage in consequenceé of such 


-xtinguishment or suspension, 
Illustration. 

- A,in exercise of an easement, diverts to his canal the water of B's stream. 
‘he diversion continues for many years, and during that time the bed of the stream 
vartly fills up. A then abandons his easement, and restures the atream to its ancient 
yourze. B’s land is consequently flooded. B sues A for compensation for the 
damage caused by the flooding. It is proved that A gave B a month’s notice of 
is intention to abandon the easement, and that such notice was sufficient ta enable 
3, without unreasonable expense, to have prevented the damage. The suit must be 
ismissed. 

51. An easement extinguished under section forty-five revives (a) 
when the destroyed heritage is, before twenty 

ears have expired, restored by the deposit of 
Huvion ; (6) when the destrayed heritage is a servient building, and, 
xefore twenty years have expired, such building is rebuilt upon the same 
ite ; and (c) when the destroyed heritage is a dominant building, and, 
xefore twenty years have expired, such building is rebuilt upon the 
same site and in such a manner as not to impose a greater burden on 
she gervient heritage. 

An easement extinguished under section forty-six revives when 
he grant or bequest by which the unity of ownership was produced is 
set aside by the decree of a competeut Court, A necessary easement 
2xtinguished under the same section revives whea the unity of owner- 
hip ceases from any other cause. 

A suspended casement revives if thé cause of suspension is removed 
xefore the right is extinguished under section forty-seven. 

. Illustration, 

A, aethe abeolute owner of field Y, has a right of way thither over B’s field 
». <A obtains from B a lease of Z for twenty years. The easement is suspended so 

as A remains lessee of Z. Bat when A assigns the lease to C, or surrenders it 
ob, the right of way revives. 


Revival of easemente. 


CHAPTER VI, 
LICENSES, 


52. Where one person grants to another, or toa definite number 

; of other persons, a right to do, or continne to 

License" defined. do, in or upon the immoveable property of the 

vrantor, something which would, in the absence of such right, be nnlaw- 

‘al, and such right does not amount to an easement or an interest ia 

she property, the right is called a license. 

53. A license may be granted by any one in the circumstances and 

to the extent in and to which he may transfer 

_ ne ay nes Heenee. is interests in the property affected by the, 
license. 


64. The grant of a license tuny be express or implied from the 
- Grant may be express cr conduct of the grautor, and an agreement 
Susplied. which purports to create an easement, but is 
ineffectual for that purpose, may operate to create a License. 


55, All licenses necessary for the enjoyment of any interest, or the 
licenses annex. exercise of any right, are implied im the con- 


ed by law.  gtitution of such. interest or right. Such hi- 
censes are called accessory licenses. 
Illustration. 


A sells the trees growing on his land to B. B is entitled to go on-the land abd 
take away the trees. 

56. Unless a different intention is expressed or necessarily implied, 
License when transfer. 8 liceuse to attend a place of public entertain- 
le. ment may be transferred by the licensee ; buf, 

save as aforesaid, a license cannot be tiausferred by the licensee or 
exercised by his servants or agents, 
Lllastrations. 


‘  {a.) A grantea B a right to walk over A’s field whenever he pleases. The right 
is not annexed to any immoveable property of B. The riglit cannot be transferred. 

(b.) The Government grant B a license to erect and use temporary grain-sheds 
on Government land. In the absence of express provision to the contrary, B's 
servants may enter on the land for the purpose of erecting sheds, erect the same, 
Geposit grain therein, and remove grain therefrom. 


57. The grantor of a license is bound to disclose to the licensee 
Grantor’a duty todiscloee any defect in the property affected by the 
defecta, license, likely to be dangerous to the person or 
property of the licensee, of which the grantor is, and the licensee is 
nul, aware, : 
58. The grantor of a license is bound not to do anything likely to 
Grantor's duty not to rendet the property affected by the license 
render property wnaafe. ons t00e to the person or property of the 
icenses, 


‘89. When the grantor of the license transfers the preperty affected 
Granter’s transferce not thereby, the transferee is uot as such bound by 
bonud by license. the license, 


Tissiise whew verceabla: 60. A license may be revoked by the 
grantor, anless— 
‘ (a) it is coupled with a transfer of property, and such tranefer is in 
orce : 
(56) the licensee, acting upon the license, has executed a work of a 
permanent character, aud iucurred expenses in the execution. 


Revocation express or 61. The revocation of a license may he 
implied. expreas or implied. 
Illnetrations, 


a.) A, the owner of a ficld, grants « license to B to use a path acrosy it. 
with t to revoke the license, locks a gate acroas the path. ‘The license is = 


woked, 
.)-&, the ewner of a fichd, grante a license to B to etack ha the field. 
PaO oad apes ltd The license is reveked. uv 
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a_uigonse when deemed re- = 2. A license is deemed to be revoked— 


(a) when, from a cause preceding the grant of it, the grantor 
eases to have any interest in the property affected by the license: 

(6) when the licensee releases it, expressly or impliedly, to the 
*rantor or his representative ; 

(c) where it has been granted for a limited period, or acquired on 
sondition that it shall become void on the performance or non-perform- 
Se of 9 specified act, and the period expires, or the condition is ful- 
led : 

(d@) where the property affected by the license is destroyed or by 

uperior force so permanently altered that the licensee can no longer 
>xercise his right : : 

(ec) where the licensee becomes entitted to the absolute ownership 
2 the property affected by the license: 

(f) where the license is grauted for a specified purpose, and the 
2urpose is attained, or abandoned, or becomes impracticable : 

(g) where the license is granted to the liceusee as holding a parti- 
sular office, employment, or character, and such office, ewployment, or 
sharacter ceases to exist: 

(hk) where the license totally ceases to be used as such for an un- 
»roken period of twenty years, and such cessation is not in pursuance 
of a contract between the grantor and the licensee: 

(i) in the case of an accessory license, when the interest or right 
:0 which it is accessory ceases to exist. . 

63. Where a license is revoked, the licensee is entitled to a reasonr 

Licensee's rights on re- bie time to leave the property affected thereby, 
vocation. and to remove any goods which he has been 
allowed to place on such property, 

64. Where a license has heen granted for a consideration, apd the 

Licensee's rights on evio- licensee, without any fault.of his own, is evict- 
tion. ed by the grantor before he has fully enjoyed, 
ander the licenga, She right for which he contracted, he is eutitled to 


‘ecgver compenastiam from the graytor, 
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THE POWERS OF ATTORNEY ACT. 
NO. VII. OF 1882. 


Recerven tHe G.-G’s Assent ON THE 24TH FeBruary, 1882, | 
An Act to amend the law relating to Powers-of-Attorney. 


For the purpose of amending the law relating to Powers-of-At- 
torney ; Itis hereby enacted as follows :— 


1. This Act may be called “ The Powers- 

sede of-Attorney Act, 1882 :” 

Pcca\actant: It applies to the whole of British India ; 
and it shall come into force on the first 

Commencement. day of May, 1882, 


2. The donee of a power-of-attorney may, if he thinks fit, execute 
Execution under power- of do any assurance, instrument, or thing in and 
of-attorney. with his own name and signature, and his own 
seal, where sealing is required, by the authority of the donor of the 
power; aud every assurauce, instrument, and thing so executed and 
done, sball bé as effectual in law as if it had been executed or done by 
the donee of the power in the name, and with the signature and seal, of 
the donor thereof, 
This section applies to powers-of-attorney created by instruments 
executed either before or after this Act comes into force, 


3. Any person making or doing any payment or act in good faith 
Payment by attorney un. 10 oeerar of a power-of-attorney, shall not 
der power, without notice be liable in respect of the payment or act by 
of death, &0., good reason that, before the payment or act, the 
donor of the power had died or become lunatic, of unsound mind, or 
bankrupt or insolvent, or had revoked the power, if the fact of death, 
lunacy, unsoundness of mind, bankruptcy, insolvency, or revocation, was 
not, at the time of the payment or act, known to the person making or 
doing the same. 
ut this section shall not affect any right against the payee of any 
rson interested in any money so paid ; and that person shall have the 
ike remedy against the payee as he would bave had against the payer, 
if the payment had not been made by him. 


This section applies only to payments and acts made or done after 
this Act comes into force, 


4. (a.) An instrument creating a power-of-attorney, its execution 
Deposit of original instra. being veritied by affidavit, statutory declaration, 
menta oreating powers-of- or other sufficient evidence, may, with the 
attorney. ___ affidavit or declaration (if any), be deposited in 
the High Court within the local limite of whose jurisdiction the instra- 
ment may be, 
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(b.) A separate file of instruments eo deposited shall be kept; and 
any person may search that file, and inspect every instrument so de- 
posited r and a certified copy thereof shall be delivered out to him on 
reques 

(c.) A copy of an instrument so deposited may be presented at the 
office, and may be stamped or marked as a certitied copy, and, when 80 
stamped or marked, shall become and be a certified copy. 

(d.) A certified copy of an instrument so deposited shall, without 
further proof, be sufficient evidence of the contents of the instrument 
and of the deposit thereof in the High Court. 

(e.) The High Court may, from time to time, make rules for the 
urposes of this section, and prescribing, with the concurrence of the 
ocal Government, the fees to be taken under clauses (a), (0), and (c), 

(f.) Throughout British Burma, the Court of the Recorder of Ran- 
goon shall, for the purposes of this section, be deemed to be the High 

vurt. 

(g.) This section applies to instruments creating powers-of-attorney 
executed either before or after this Act comes into force, 


5. A married woman, whether a minor or not, shall, by virtue 
Power-of-attorneyofmar- Of this Act, have power, as if she were un- 
ried women, married and of full age, by a non-testamentary 
instrument, to appoint an attorney on her behalf, for the purpose of 
executing any non-testamentary instrument or doing any other act which 
she might herself execute or do; and the provisions of this Act, relating 
to instruments creating powers-of-attorney, shall apply thereto. 


This section applies ouly to instruments executed after this Act 
comes into force. 


Act XXVIIL of 1666, 6. The Trustees’ and Mortgagees’ Powers 
w. 89, repealed, Act, 1866, section 39, is hereby repealed, 


{ 686 ] 


THE PRESIDENCY SMALL CAUSE COURTS ACT. 
NO. XV. OF 1862. | 


Reoervep raz G.-G.'s Asssnt on THe 177TH Mancn, 1882. 


An Act to consolidate and qgmend the law relating to the Courts 
of Small Canses established in the Presidency-towns. 
‘WHEREAS it is expedient to consolidate and amend the law relating 
to the Courts of Sinall Cauees established in the 


Preamble: tuwns of Calcutta, Madras, and Bombay ; It is 
hereby enacted as follows :— 


delaietbabesitedcerninietemasheg 
CHAPTER Tf. 
PRELIMINARY, 
1. This Act may be called “The Presidency Small Cause Courts 
Bhort title. Act, 1882:” and it shall come into force on the 
Commencement. first day of July, 1882. 


But nothing hereiu contained shall affect the provisions of the 
Army Act, 1881, section 151, or the rights or liabilities of any pereon 
under any decree passed before that day. 


2. On aud from the said day the enactments specified in the first 
schedule hereto annexed shall be repealed to 
the extent mentioned therein. 


But all Courts constituted, appointments made, and securities given 
under any of the said enactments, shall, so far as may be, be deemed to 
have been respectively constituted, made, and given under this Act. 


All refereuces to any enactment hereby repealed, made in Acts 
References in previous passed prior to the said day, shall be read, so 
fur as may be practicable, as if made to this 

Act or the corresponding provisions hereof, 


8. In Act No. XXIII. of 1850 ( for securing the Land-Revenue of 
Poe op Calcutta), section 3, for the word and figures 
ere ao “Act VII. 1847,” the words and figures, “ The 
Presidency Small Cause Courts Act, 1882, Chapter VIII,” shall be 
substituted ; the words, “as provided by the said Act,” shall be re- 
aled; and for each of the expressions, “a Commissioner of the Court 
or recovery of small debts referred to in the said Act,” and “the said 
Commissioners,” the words, “the Judges of the Court of Small Causes 
at Calcutta,” shall be substituted. 


In the Code of Civil Procedure, section 8, after the word and 
figures, “ Chapter XXXIX.,” the words and figures, “and by the Presi- 
dency Small Cause Courts Act, 1882,” shall be inserted. | 


Repeal of enactments, 
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4. In this Act, “thé Sinall Cause Quurt” medns the Court of Small 
“Siall Canse Gout” Causes constitutell ander thie Act in the town 
defined, of Calcutta, Madras, or Bombay, as the case 
may be. 


CHAPTER II. 
CONSTITUTION AND OFFICERS OF THE CouRT. 


&. There shall be in each of the towns of Calcutta, Madras, and 

Courte of Small Causes Bombay, a Court, to be called the Court of 

established, Small Causes of Calcutta, Madras, or Bombay, 
as the case may be, 


6. The Small Cause Court’shall be deemed to be a Cuurt subject 
Court tobedeemed under +0 the superintendence of the High Court of 
superintendence, &., of Judicature at Fort William, Madras, or Bombay 
High Court. as the case may be, within the meaning of the 
Letters Patent, respectively dated the 28th day of December, 1865, for 
such High Courts, and within the meaning of the Code of Civil Pro- 
cedure; and the High Coynt shall have, in respect of the Small Cause 
Court, the same powers as it has under the twenty-fourth and twenty- 
fifth of Victoria, chapter 104, section 15, in respect of Courts subject 
to its appellate jurisdiction. 

7, Subject to the control of the Governor-General in Council, the 

Appointment, suspension, Local Goverumeut may, from time to time, by 
and removal of Judges. notification in the official Gazette, appoint a 

erson to be Chief Judge, and so many other persons as it thinks fit to 

e Judges, of the Smal! Cause Court: Provided that not less than 
one-third of the persons so appointed, includiug the Chief Judge, shall 
be advocates of one of the said High Courts, 

The Local Government may, by a like notification, suspend and, 
with the previous sanction of the Governor-General in Couucil, remove 
any Judge 80 appointed, 

All barristers who, when this Act comes into force, are, or are act- 
ing as, Judges of the Small Cause Cuurt, shall, for the purposes of this 
section, be deemed to be advocates of a High Court, 


Rank and precedence of 8. The Chief Judge shall be the first of 
Judges. the Judges in rank and precedence. 

The other Jadges shall have rauk aud precedence as the Local Go- 
vernment may, from time to time, direct. 


9. Except as otherwise provided by this or any other law for the 

time being in force, the Small Cause Court 

Power te makeireiee: may, with the previous sanction of the High 

Court, make rules to provide, in such manner as it thinks fit, for all 

matters not specially provided for by this Act, and for the exercise, by 

ove or more of its Judges, of any powers conferred on the Small Cause 
Court by this Act, or by any other law for the time being in force. 


10. Subject to such rules, the Chief Judge may, from time to time, 


Chief Judge to distribute make such arrangements as he thinks fit for 
business of the distribution of the business of the Court 
among the various Judges thereof. 
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11. Save as hereinafter otherwise provided, when two or more of 
Provedare in case of dif. the Judges sitting together differ on any ques- 
ference of opinion. tion, the opinion of the majority shall prevail. 
aod if the Court is equally divided, the Chief Judge, if he is one of 
the Judges so differing, or in his absence the Judge firat in rank and 
precedence of the Judges so differing, shall have the casting voice. 


12, The Small Cause Court shall use a seal of such form and 
dimensions as are for the time being prescribed 
Beal to be used. by the Local Government. . 


18, The Local Government may, from time to time, appoint an 

Appointment of Registrar officer to be culled the Registrar of the Oourt, 

and ministerial officers. re to be the chief ministerial officer of the 
ourt ; 

and the Chief Judge may, from time to time, subject to the con- 
trol of the Local Government, appoint as many clerks, bailiffs, and other 
ministerial officers as may be necessary for the administration of justice 
by the Court, and for the exercise and performance of the powers and 
duties conferred and imposed on it by this Aet or any other law for the 
time being in force. 

The Registrar and other officers so appointed shall exercise such 

Powers and duties ofsuch powers, and discharge such duties, of a minis- 
officers. terial nature, as the Chief Judge may, from time 
to time, by rule, direct. 

The Chief Jadge may suspend or remove any Registrar or other 
officer so anpounreds but the removal of any Registrar or officer draw- 
ing a monthly salary of one hundred rupees or upwards shall be subject 
to the orders of the Local Government, 


14. The Local iia luoi re — the Registrar with the 

_ powers of a Judge under this Act for the trial 

Br sa pactieons fra ir of suits in which the amount or value of the 

ia suite not exceeding subject-matter does not exceed twenty rupees. 

twenty rupees. And, subject to the orders of the Chief Judge, 

any Judge of the Small Cause Court may, whenever he thinka fit, 

transfer from his own file to the file of the Registrar any suit which 
the latter is competent to try. : 


15, No Judge or other officer appointed under this Act shall, 
Judge or other officer not during his continuance as such Judge or officer, 
to practise or trade. either by himself or as a partner of any other 
person, practise or act, either directly or indirectly, as an advocate, at- 
torney, vak{l, or other legal practitioner, or be concerned, either on his 
own account or for any other person, or as the partner of any other per- 
son, in any trade or profession, 

Any such Judge or officer so practising, acting, or concerned, shall 
be deemed to have committed an offence under section 168 of the 
Indian Penal Code. 

Nothing herein contained shall be deemed to prohibit any such 
Judge or officer from being a member of any company incorporated or 
registered under Royal Charter, Letters Patent, Act of Parliament, or 
Act of avy British Indian legislature. 
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Law ADMINISTERS) BY THE CouRT, 


16, All questions, other than a relating to procedure or 

‘el ractice, which arise in suits or other proceed- 

Peover to Dab bere a under this Act in the Small Cause Court, 

ed according to law admi- shall be dealt with and determined according 

istered by High Court. — to the law for the time being administered by 

the High Court in the exercise of its ordinary original civil jurisdic- 
tion. 


CHAPTER IV. . 
JURISDICTION IN RESPECT uF SuITs, 


17. The local limits of the jurisdiction of each of the Small Cause 

Local limits of jurisdic. Courts shall be the local limits for the time 

tion of Court. being of the ordinary origiual civil jurisdiction 
of the High Court, 


18. Subject to the exceptions in section nineteen, the Small Cause 
Suita in which Court has Court shall have juriediction to try all suita of 

jurisdiction. a civil nature— 

when the amount or value of the subject-matter does not exceed 
two thousand rupees; and 

(a) the cause of action has arisen, either wholly or in part, within 
the local limits of the jurisdiction of the Small Cause Court, and the 
leave of the Court has, for reasons to be recorded by it in writing, been 
given before the institution of the suit; or 

(b) all the defendants, at the time of the institution of the snit, 
actually and voluntarily reside, or carry on businegs, or personally work 
for gain, within such local limits; or 

(c) any of the defendants, at the time of the institution of the suit 
actually and voluntarily resides, or carries on business, or personally 
works for gain, within such local limits, and either the leave of the 
Court bas been given before the institution of the suit, or the defend- 
ante who do not reside, or carry on business, or personally work for gain, 
as aforesaid, acquiesce in such institution, 


Ezplanation I.—When in any suit the sum claimed is, by a set-off 
admitted by both parties, reduced to a balance not exceeding two 
thousand rupees, the Small Cause Court shall bave juriediction to try 
such suit. . 

Explanation II,—Where a person has a permanent dwelling at 
one place, and also a lodging at another place for a temporary purpose 
only, he shall be deemed to reside at both places in respect of any 
cause of action arising at the place where he bas such temporary 
lodging. 
on ion III.— A Corporation or erty shall be deemed 
to carry oo business at its sole or principal office in British India, or, in 
respect of any cause of action arising at avy place where it has also s 
subordinate office, at such place. | 
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n whiok ° Ca ; 
i ein whi Court has jo Pe sthe Aeon use Court shall have nc 


(a) suits concerning the assessment or collection of the revenue ; 

(6) suite conceruing any act ordered or done by the Governor- 
General in Council or the Local Government, or by the Governor- 
General or a Governor, or by any Member of the Council of the 
Governor-General or of the Governor of Madras or Bombay, in his 
otticial capacity, or by any person by order of the Governor-General in 
Council or the Local Guvernment ; 

(c) suits concerning auy aet ordered or done by any Judge or 
judicial officer in the execution of his office, or by any person in pure 
suance of any judgment or order of any Court or any such Judge or 
judicial officer ; 

(d) suits for the recovery of immoveable property ; 

(e) suits for the partition of immoveable property ; 

(f) suits for the foreclosure or redemptivn of a mortgage of im- 
moveable property ; 

(g) suits for the determination of any other right to or interest in 
immoveable property ; 

(i) suits for the specific performance or resciasion of eontracts ; 

(i) suita to obtain an injunction ; 

( ) suita for the cancellation or rectification of instruments ; 

(k) suits to eufurce a trust ; ; 

(1) suits for a general average loss and suits on policies of insurance 
on sea-going veasels ; 

(m) suits for compensation in respect of collisions on the high 


;? 

(n) suits for compensation for the infringement 
right, or trade-mark ; gement of a patent, copy 

(9) suits for a dissolution of partnership or for an account of part- 
aay erat : 

(p) suits for an account of property and its ini . 
woder na of the Court ; iia ita due administration 
(q) suits far compensation for libel, slander, malici ° 
a or here promise of marine icious prosecution, 

r) quite for the restitution of con) igh 
a wife, or for a divorce ; F conjugal rights, for the recovery of 
(a) quits for declaratory decrees ; 
(ft) suite for possession of a hereiitary office ; 
(um) euite against Soversign Privces or Ruliog Chiefi ; 
Ambassadors or Envoys of Foreign Staten: uliog Chiefs, or against 


{v) suite on any judgment of a High Court ; 


(ww) suits the cognizance whereof by the Small C i 
varoed by any law forthe timp boing ia force. 


20. When the parties to a suit which, if the amount or value of 
Coart, may, hy consent, the subject-matter thereof did net exceed two 
try euite beyond pecuniary thousand rupees, would be cognizable by the 
Knits of Jarindiotion. Smal! Cause Court, have entered into an agree- 
ment in writing that the Small Cause Court shall baye jurisdiction te 
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try such suit, the Court shall have jurisdiction to try the same, although 
the amount or value of the subject-matter thereof may exceed two 
thousand rupees, 

Every such agreement shall be filed in the Small Cause Court, 
and, when so filed, the parties to it shall be subject to the jurisdiction 
of the Court, and shall be bound by its decision in such suit. 


21. All suits to which an officer of the Small Cuuse Court is, as 
Buits by and against off. such, a party, except suits in respect of property 
eers of Court. taken in execution of ita process, or the pro- 
ceeds or value thereof, may be instituted in the High Court at the elec- 
tion of the plaintiff as if this Act had not been passed. 


22. If any suit cognizable by the Small Cause Court, other than a 
Coste when plaintiff sues Suit to which section twenty-one applies, is 
in High Court in othercases instituted in the High Court, and if, in such 
votive by Suwall Cause guyit, the plaintiff obtains, in the case of a suit 
wks founded on contract, a decree for any matter of 
an amount or value less thau two thousand rupees, and in the case of 
any other suit a decree for any matter of an amount or value of less 
than three hundred rupees, uo costs shall be allowed to the plaintiff ; 
and if in any such suit the plaintiff does not obtain a decree, the 
defendant shall be entitled to his costs as between the attorney and 
client. 
The foregoing rules shall not apply to any suit in which the Judge 
who tries the same certifies that it was one fit to be brought iu the 
High Court, 





CHAPTER V. 
PROCEDURE IN SUITS. 


23. The portions of the Code of Civil Procedure specified in the 
Portions of Civil Proce. Second schedule hereto aunexed shall extend, 
dure Code extending to and shall, so far as the same may, iu the judg- 
Coart. ment of the Court, be applicable, be applied, 
to the Small Cause Court; and the procedure prescribed thereby shall 
be the procedure followed in the Court in all suits cognizable by it, 
except where such procedure is inconsistent with the procedure pre- 
scribed by any specific provisions of this Act: 

Provided that the Court may, subject to the control of the Local 
Government, from time to time, by notification in the official Gazette, 
declare that any of the said portions of the said Code shall not extend 
and be applied to the Small Cause Court, or that any of such portions 
shall so extend and be applied with such modifications as the Court, 
subject, to the coutrol aforesaid, may think fit. | 

94. Except in cases of set-off under the Code of Civil Procedure, 

Mo written statement section 111, no written statement shall be re- 
exoept in cases of set-off. ceived unless required by the Court. 

25. When a period of eight a from the acer of a suit = 

of documents ad- eXpired without any application for a new trigi 
saiteod in evidence. or eeheaiiog of such suit having been made, 
M. 81 


. 
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or when any such application has been made within such period and 
guch application has been refused, br the ee trial or re-hearing (as the 
¢,. h af, : . _  # : “ 
Gaze may be) has ended, any person, whether a party to the suit or not, 
desirous of receiving back any document produced by him iu the suit 
and placed on the record, sball, unleds the document is impounded 
under section 143 of the Code of Civil Procedure, be entitled to receive 
back the same: | es ' —. 

‘ * Provided that a document may be returned at any time before any 
of such events on such terms as the Court may direct: Provided also 
that no document shall be returned which by force of the decree has 
become void or useless. ) ; 

On the return of a document which has been admitted in evidence, 
9 receipt shall be given, by the party receiving it, in a receipt-book to 
be kopt for the purpose, 

26. In any suit in which the pectin ine and does ped admit 

sgation payable by the claim, and the plaintiff does not obtain a 
piaineilt to, dotea ant in decree for the full amount of his claim, the 
Certain cases. Small Cause Court may, in its discretion, order 
the plaintiff to pay to the defendant, by way of satisfaction for his 
trouble and attendauce, such sum as it thinks fit, 

When any claim preferred, or objection made, under section 278 
of the Code of Civil Proceduie, is disallowed, the Small Cause Court 
may, in ita discretion, order the person preferring or makiug such claim 
ét objection to pay to the decree-holdcr, or to the judgment-debtor, or 
to both, by way of satisfaction as aforesaid, such sum or sums as it 
thinks fit. 

And when any claim or objection is allowed, the Court may award 
auch compensation by way of damages to the claimant or objector as it 
thinks fit; and the order of the Court awarding or refusing such com- 
pensation shall bar any suit in respect of injury caused by the attach- 
ment. 

“Any order under this section may, in default of payment of the 
amount payable thereunder, be enforced by the person in whose favour 
it is made against the person against whom it is made as if it were a 
decree of the Court. | 


27. Whenever the Small Cause Court issues a warrant for the 
Decree-holder to acoom. arrest of a judgment-debtor or the attachment 
pany officer exeonting war- of his property, the decree-holder, or some other 
tant. person on his behalf, shall accompany the officer 
of the Court entrueted with the execution of such warrant, aud shall 
point out to such officer the judgment-debtor or the property to be 
attached, as the case may be. 


28. When the judgment-debtor under any decree of the Small 
Thingsattachedtoimmore. Oause Court is a tenant of immoveable property, 
alte properly and remove. anything attached to such property, and which 
able by nga pial oor hommes he might, before the termination of his tenancy, 
= sia tape = remove without the permission of his 
nd, shall, for the purpose of the execution of such decree, be deemed 

to: be moveable property, and may, if sold in such execution, be severed 
by. the purchaser, hut shall not be removed by him from the property 
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Wrttil he has dune to the property whatever the judgment-debtor Would 
have been bound to do to it if he had removed such thing. 
29. Whenever any judgment-debtor, who has been arrested, or 
ischarge of jadgment- Whose property las been seized in execution of 
@ebtor ob sufficient uevarity. a decree of the Small Cause Court, offers secu- 
rity to the satisfaction of such Court for payment of the amount which 
he has been ordered to pay and the costs, the Court may order him to 
be discharged or the property to be released. _. | 
30. Wheuever it appears to the Small Cause Court that any judg- 
Court may in certaincases ment-debtor under its decree is unable, from 
saspend execution of decree. sickness, poverty, or other sufficient cause, to 
pay the amount of the decree, or, if such Court has ordered the same 
tu be paid in instalments, the amount of any instalment thereof, it may, 
from time to time, for such time and upon such terms as it thinks fit, 
suspend the execution of such decree and discharge the debtor, or make 
such order aa it thinks fit. 
31. If the judgment-debtor under any decree of the Small Cause 
Execution of decree of Court has oot, within the local limits of its 
Small Cause Court by other jurisdiction, moveable property sutticient to 
Courts. satisfy the decree, the Court may, on the ap- 
plication of the decree-holder, send the decree for execution— 
(a) in the case of execution against immoveable property situate 
withiu such local limits—to the High Court ; 
(6) in all other cases—to any Civil Court within the local limits of 
whose jurisdiction auch judgment-debtor, or any moveable or immove- 
able property of such judgment-debtor, may be found. | 
The procedure prescribed by the Code of Civil Procedure for the 
‘Procedure when decree execution of decrees by Courts.other than those 
transferred. which made them shall be the procedure follow- 
ok oor ae =~ 6 @d ia such cases. . 
82. Notwithstanding anything contained in the Code of Civil Pro- 
, Minors smay ave incertain cedure as applied by this Act, any minor may 
cases.asifoffullage. . institute a suit for any sum.of money, not ex- 
ceeding. five hundred rupees, which may be due to him under section 
7@ of the Indian Contract Act, 1872, for wages or piece-work or for 
work as a servant, in the same mauner as if he were of full age. 
83. Any non-judicial or quasi-judicial act which the Code of Civik 
Power to delegate non- Procedure as applied by this Act requires to be 
Jadicial duties. done by a Judge, and any act which may be 
done by a Commissioner appointed to examine and adjust accounts 
uuder section 394 of that Cude as so applied, may be done by the Regis- 
trar of the Small Cause Court, or by saci other officer of that Court as 
that Court may, from time to time, appoint in this bebalf, : 
The High Court may, from time to time, by rile, declare what shall 
be deemed to be non-judicia! and quasi-judicial acts within the meaniug 
of this section. 
%&. The suits cognizable by the sive rant ag grea ta 
_ Registrar to hear and de. shall be heard and determin y him, io, like, 
tertaine suits like a Jedge. manner ia all respects as a Judge of the Ooart 
might hear and determine the aame : 
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Provided that, subject to the control of the Chief Judge, any 

Judge of the Court may, whenever he thinks 

Proviso. fit, transfer to his own file avy suit on the file 
of the Registrar. 


35. The Registrar may receive applications for the execution of 
Registrar may execute all decrees of any value passed by the Court, and 
decrees with the same pow- maay commit and discharge judgment-debtors, 
ers as a Judge. sad make any order in respect thereof which 
a Judge of the Court might make under this Act. 


36. Every decree and order made by the Registrar in any suit or 

Decrees and orders of Re. proceeding shall be subject to the same provi- 

givtrar to be subject tonow sions in regard to new trial as if made by a 
trial as if made by a Judge. Judge of the Court. 


CHAPTER VI. 
New TRIALS AND R&-HEARING. 


37, Save as is herein specially provided, every decree and order of 
Judgments and orders of the Smal] Cause Court in a suit shall be final 
Conrt final. and conclusive; but the Court may, on appli- 
cation of either party, made within eight days from the date of the 
Power to order new trial decree or order in any suit (not being a decree 
in Small Cause Court. passed under section 522 of the Code of Civil 
Procedure), order a new trial to be held, or alter, set aside, or reverse the 
decree or order, upon such terms as it thinks reasonable, and may, in the 
meantime, stay the proceedings, 


38. Any party may, within eight days after the judgment in any 
Application for re-hear- suit in the Small Cause Court in which the 
ing in High Court, amount or value of the subject-matter exceeds 
one thousand rupees, apply to the High Court for an order that such 
suit may be re-heard in the High Court. 

Such application shall be supported by affidavits, and in case the 
applicant has appeared in the Small Cause Court by advocate, vakil, 
attorney, or pleader, by a certificate from such advocate, vakil, attorney, 
or pleader that in his opinion there are good grounds for re-hearing the 
suit, and if, on hearing such application, the High Court is of opinion 
that there has been a miscarriage or failure of justice, or that there are 
other good grounds for auch re-hearing, the Court shall make an order 
ex parte, ou such terms as it thinks fit, for auch re-hearing, and fix aday 
for the same, whereof notice shall be given to the opposite party. 


_ The rules contained in sections 545, 546, and 547 of the Code of 
Civil Procedure, relating to staying and executing decrees under appeal, 
shal! apply in the case of applications under this section as if such ap- 
plications were appeals from the decisions of the Small Cause Court. 


$9. On the day ar raoaaell section thirty-eight or on 7 sane 

ay to which the re-hearing may be adjourned, 

Procedure at re-heering. the High Court, or some nage thereof, shall 

ahaa to re-hear and determine the case as if the same were a ~~** 
ght ion such High Court in ite ordinary original civil 


> 
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4a which the plaintiff in the Small Cause Court was plaintiff, and the 
defendant in such Court was defendant, and in which written statemeuta 
lad uot been ordered to be filed ; and, except as herein otherwise pfo- 
vided, all the practice and procedure of such High Court in respect of 
suits brought in its ordinary original civil jurisdiction shall be followed 
In suits re-heard under this section: Provided that there shall not be 
any appeal from any judgment, decree, or order under this section, 


_ 4. Every decree or order made by any High Court upon any such 

Execntion of decree of re-learing may either be executed by such High 
High Court. Court in the same manner as other decrees or 
ordeis of such Court, or may, in the discretion of the High Court, be 
remitted tu the Small Cause Court for execution. 


CHAPTER VI. 
RECOVERY OF Possession OF IMMOVEABLE PrRoperry. 


41. Wheu any person has had possession of any immoveable pro- 
Sammons against person Pperty situate within the local limits of the 
occupying property without Sinall Cause Court’s jurisdiction, aud of which 
leave. the annual value at a rack-rent does not exceed 
one thousand rupees, as the tenant, or by permission, of another peraon, 
or of some person through whom such other person claims, 
and such tevancy or permission has determined or been withdrawn, 
and such tenant or occupier or any person holding under or by 
assignment from him (hereinafter called the occupant) refuses to deliver 
up such property in compliance with a request made to him in this be- 
half by such other person, 

such other person (hereinafter called the applicant) may apply to the 
Small Cause Court for a summons against the occupant, calliug upon 
him to show cause, on a day therein appointed, why he should not be 
compelled to deliver up the property. 

42. The summons shall be served on the occupant in the manner 
provided by the Code of Civil Procedure for 
the service of a summons on a defendant. 

43. If the occupant — not avpes: at the ume appointed: ead 

possess show cause to the contrary, the applicant shall, 

sae a: if the Small Cause Court ia satisfied that he is 

entitled to apply under section forty-one, be entitled to au order ad- 

Greased to a bailiff to the Court directing him to give possession of the 

roperty to the applicaut ou such day as the Court thinks fit to name 
in such order. 

Ezplanation.—If the occupant proves that the tenancy was 
created or permission granted by virtue of a title which determined 
previous to the date of the application, he shall be deemed to have 
shown cause within the meaning of this section. 

44. Any such order shall justify Died ue to hae it is hpecra 

4». in entering after the hour of six in the morn- 
FP enjote pasted dace le ing aud before the hour of six ia the afternoon 
giving pesscesion. upon the property named therein, with such 


Service of summons. 
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baxistants as he thinks sareger iat ne giving Possestive of such property 

proceedi inet 460 the applicant: and no suit or proseention 
sige or oBicer for teeing, shall be maiutainable against any Judge or 
eo,, order or summons. officer of the Sinall Cause Oourt by whom any 
such order as aforesaid was issued, or against any bailiff or othet 
fersos by whom the same was executed, or by whom any such sum- 
mons “8 aforesdid was served, for the issue, execution, or service of any 
such order or sumimons, by reason only that the applicant was not 
entitled to the possession of the property. 


45. When tlie applicant, at the time of applying for any ‘such 
Applicant, if ontitled to order as aforesaid, was entitled to the pusses- 
possession, not tobedeemed sion of such property, neither he nor any person 
trovpasser for auy error in acting in his behalf shall be deemed, on ac- 
proceedings. count of any error, defect, or irregularity in the 
mode of proceeding to obtain possession thereunder, to be a trespasser ; 
Qooupant may sue for but any person aggrieved may bring a suit for 
éompensation. — the recovery of compensation for any damage 
Which he lias suetained by reason of such error, defect, or irregularity : 
when no such damage is proved, the suit shall be dismissed ; and 
when such damage is proved, but the amount of the compensation 
aasessed by the Court does not exceed ten rupees, the Court shall 
award to the plaintiff no more costa than compensation, unless the 
dudge who tries the-case certifies that in his opiniva full costs should 
be awarded to the plaintiff. 


46. Nothing herein contained shall be deemed to protect any ap- 
‘Liability of applicant Plicaut obtaining possession of any property 
gbtaining order when uot under this chapter from a suit by any person 
entitled. deeming himself aggrieved thereby, when such 
applicant waa not, at the time of applying for such order as aforesaid, 
entitled to the possession of such property. 
And when the applicant was not, at the time of applying for, any 
Application for order in euch order as afuresaid, entitled to the posses- 
such case an act pftrespass. sion of such property, the application for such 
order, though no possession is taken thereunder, shall be deemed to be 
an act of trespasd committed! by the applicant against the occupant. 


47. Whenever, on an apes being made under section forty- 
procesdiiies' gid One, the occupant biude himself, with tw 
comapant giving sectity sureties, in & bond for sach amount as thé 
bring sult against appli- Small Cause Court thiuks reasonable, having 
cant. regard to the value of the property and thr 
probable costs of the suit next hereinafter mentioued, to institute 
without delay, a suit in the High Court against the applicant for 
Compensation for trespass, and to pay all the costs of auch suit ic 
case he does not prosecute the samo, or in case judgment therein i, 
given for the applicant, the Small Cause Court shall stay the proceed- 
ngs of such application until such suit is disposed of. 
__&f the oseupant obtdins’a decree in any auch suit against the sp- 
plicant, such deéree shal! supersede the order (if any) made under 
sections forty-three 


be % 
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Nothing contained io section twenty-two aball apply to suits under 
this, section. | cS 
48. Iu all proceedings under this chapter, the Small Cause Court 
| Penceedings to he regu. Shall, as far as muy be, and except as herein 
lated by Code of Oivil Pro. otherwise provided, {yllow the procedure pi 
oodare. acribal for a Court of first instance by the Cur 
of Civil Procedure, : 
49. Recovery of the pussession of any immoveable property under 
Recovery of possession this chapter shall be no bar.to the institution 
no bar tu suit to try title. “t a suit in the Ligh Court for trying the title 
thereto, 





- CHAPTER VIII. 
DISTRESSES. 


50, This chapter extends to every place within the local limits of 

the ordinary original civil jeriadictions of the 

Local extent of chapter. High Courts of Judicature at Fort William 

Madras, and Bombay. But nothing contained 
in this chapter applica— | 

(a) tu any rent due to Government ; 
(b) to any rent which has been due for more than twelve month 
before the application mentioned in section fifty-three, 


61. The Judges of the Small Cause Court’ may appoint four or 
Appointment of bailiffe more persons to be bailiffs and appraixers for 
and appraisors, the purpose of this chapter, and may, fror 
time to time, with the previous sanction of the Local Government, fix 
such remuneration for the services of such officers as the said Judge 
thinks fit, and may suspend or remove them. 


Saving of certain rents. 


62. The persons so appointed shall give security, to be approvec 

Becarity to be given by by the said Judges, faithfully to discharge thc 

appointees. duties of their office, and they shall be deeme: 
tw be public servants within the meaning of the Indian Penal Oode, 


53. Any person claiming to be entitled to arrears of rent of any 

Application for distrese- bouse or premives to which this chapter ex- 

warrant, tends, or his vi constituted attorney, ma, 

apply to ay oa of the Small Couse Court, or to the Registrar o 
the Small anse Court, for such warrant aa is hereinafter inentioned. 

The application shall be supported by an affidavit or affirmation te 

the effect of the form (marked A) in the third schedule hereto annexed. 


54 The Judge or Registrar may thereupou issue a warrant unde 
Issue of distress-warrant. ‘218 haod and seal, and returnable within si 
days, to the effect of the form (marked B' 

gontained in the same schedule addressed to any one of such bailiffs, 
The Judge or Registrar may, at his discretion, upon personal exa 
mination of the person applying for such warrant, decline to issue thi 
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55. Every distress under this chapter shall 
be made after sunrise and before sunset, and 
not at any other time. 


86, The bailiff directed to make the distress may force open any 
What places bailiff may stable, outhouse, or other building, and may 
yee open. also enter any dwelling-house the outer door of 
which may be open, and may break open the door of any room in such 
welliug-house for the purpose of seizing property liable to be seized 
“‘uder this chapter : 
Provided that he shall not enter or break open the door of any 
‘oom appropriated for the ganané4 or residence of women, which, by the 
asage of the country, is considered private, 


w 


" time for distress. 


57. In pursuance of the warrant aforesaid, the bailiff shall seize 
Property which may be the moveable property found in or upon the 
eized. house or premises mentioned in the warrant 
nd belonging to the person from whom the rent is claimed (herein- 
fter called the debtor), or such part thereof as may, in the bailiff’s 
udgment, be sufficient to cover the arnouut of the said rent, together 
vith the costs of the said distress: 


Provided that the bailiff shall not seize— 

(a) things iv actual use ; or 

(b) tools aud implements not in use, where there is other move- 
able property in or upon the house or premises sufficient to cover such 
amount and costs ; or 

(c) the debtor's necessary wearing apparel ; or 

(d) goods in the eustody of the law. 


58. The bailiff may sillier or ae eal ive secure the property so 
, seized in or on the bouse or premises charge- 
ai a able with the rent, i 


59. On scising any property under section fifty-seven, the bailiff 


Inventory. . Shall make an inventory of such property, and 
Notios of intended ap- shall give a notice in writing to the effect of 
raisoment and sale. the form (marked C) in the third schedule here- 


yo annexed to the debtor, or to any other person upon bis behalf in or 
apon the said house or premises, 


Copies of inventory and The bailiff shall, as soon as may be, file in 
notice to be filed. the Small Cause Court copies of the said in- 
ventory and notice, 


G0. The debtor, or any other person alleging hinieelf to be the 
Application to discharge 9 OWner of any property seized under this chapter, 
or sospend warrant. or the duly constituted attorney of such debtor 
or other person, may, at any time within five days from such seizure, 
apply to any Judge of the said Court to discharge or suspend the war- 
raut, or to release a distrained article ; and such Judge may discharge or 
d each warrant, or release such article accordingly, upon such 
terms as he thinks just ; 

and any of the Judges of the said Court may, in his discretion, give 

reasouable time tu the debtor to pay the rent due from him. 
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_ Upon any auch application, the costs attending it, and attending. 
the issue and execution of the warrant, shall be ia the discretion of the 
Judge, and shall be paid as he directs. 


61, If.any claim is made to, or in reapect of, any property seized 
Claim to goodsdistrained uader this chapter, or in respect of the proceeds 
made by a stranger. or value thereof, by any person not being the 
debtor, the Registrar of the Small Cause Court, upon the application 
of the bailiff who seized the property, may issue a summons calling 
before the Court the claimant and the person who obtained the warrant. 


And thereupon any suit which may have been brought in the High 
Court in respect of such claim shall be stayed, and any Judge of the 
High Court, on proof of the issue of such summons and that the pro- 
perty was so distrained, may order the plaintiff to pay the costs of all 
proceedings in such suit after the issue of such summons, 


And a Judge of the Small Cause Court shall adjudicate upon sueh 
claim, and make such order betweon the parties in respect thereof and 
of the cost of the proceedings as he thinks fit; 


and such order shall be enforced as if it were an order made in a 
suit brought in such Court. 

The procedure in Small Canso Courts in cases under this section 
shall conform, as far as inay be, to the procedure in au ordinary suit in 
such Courts. 


62. In any case under section sixty or section sixty-one, the Judge 
Power to award compen. by whom the case is heard may award such 
sation todebtororclaimant. compeusation by way of damages to the appli- 
cant or claimant (as the case may be) as the Judge thinks fit, 
and may, for that purpose, make any enquiry he thinks necessary ; 
and the order of the Judge awarding or refusing such compensation 
shall bar any suit for the recovery of compensation for any damage 
caused by the distress, 


68. In any case under section sixty or section sixty-one, if the 
Power to transferto High Value of the subject-matter in dispute exceeds 
Court cases involving more one thousand rupees, the applicant or claimant 
than Ba. 1,000. may apply to the High Court to transfer the 
case to itself, and the High Court, on being satisfied that it is expedient 
that the case should be disposed of by itself, may direct the case to be 
transferred accordingly, and may thereupon alter or set aside any order 
passed in the case by a Judge of the Small Cause Court, and may 
make euch order therein as the High Court thinks fit. 

_  Bvery application under this section shall be made within seven 
days from the date of the seizure of the subject-matter in dispute. 

. Yu granting applications under this section, the High Court may 
impose such terms as to payment of, or giving security for, costs or 
otherwise aa it thinks fit. 

. * The procedure in cases transferred under this section shall conform, 
as far as may be, to the procedure in suits before the High Court in the 
exercise of its ordinary original civil jurisdiction; and orders made 
under this section may be executed as if they were made in the exercize 
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of such jurisdiction; and every such order awarding or refusing com- 
pensation shall bar any suit for the recovery of sompetisation for 
damage caused by the distress which gave rise to the ¢ase wherein su 


order was m by « Judge of & 
64. In default of any order to the contrary by @ dudge of fhe 
Small Cause Court or by the High Court, any 
_ Appraisement. two of the said bailiffs may, at the expiration 
ef five days from a seizure of property under this ehapter, appraise the 
, property so acized, and give the debtor notice 
matics Ot nele. In writing to the effect of the form (marked D) 

in the third schedule hereto annexed. 

The bailiffs shall file in the Small Cause Court a copy of every 
notice given under this section. 

65. In default of any such order to the contrary, the distrained 

property shall be sold on the day mentioned 

Bale. in such notice, and the said bailiffs shall, on rea- 

lizing the proceeds, pay over the amonnt thereof to the Registrar of the 

Small Cause Court; and such amount shall be 

Application of proceeds. 5 ynlied first in payment of the costs of the said 

distress, and then in satisfaction of the debt; and the surplus (if any) 
thall be returned to the debtor : 

Provided that the debtor may direct that the sale shall take place 
in any other manner, first giving security for any extra costs thereby 
occasioned, 

66. No costs of any distress under this chapter shall be taken or 

demanded except those mentioned in the part 
cae leic (marked E) of the third scbedule hereto an- 


nexed. 
The Judges of the Small Cause Court may apply the sum so raised 
as costes towards the payment of the contingent charges and remunera- 
-ion of the said bailiffs, as appears to the said Judges expedient, 


67. The Registrar of the Small Cause Court shall keep a book in 
Aocennt of costs and pro. Which all sums received as costs upon distresses 
weds. made under this chapter, and all sume paid as 
‘emuneration to the said bailiffs, and all contingent charges incurred in 
tespect of such distresses, shall be duly entered. 
He shall also enter in the said book all sume realized by sale of 
the | oper distrained and paid over to landlords under the provisions 
of this chapter. 


Under thie chapter. flare except under the provisions of this 
chapter ; 


And any peraon, Pe a bailiff appointed una svete fifty-one 
Penalty for making Me. levying or attempting to Gistrees, 
gel distresses. : shall, oe feaaigies before 7 Presid Magis- 
tante, be liable to be punished with fine which may extend to five han- 
dred rupees, and with imprisonment for a term which may extend to 
three months, in addition te any other liability he may have incarred 


by hin proceedings, 
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CHAPTER IX. 
Rererences to Hice Court. 


69. If two or more Judges of the Small Cause Court sit —- 
_ Reference when oompal. in any suit, or in any proceeding under Ohap- 
sory. ter VII, of this Act, and differ in their opinion 
as to any question of law or usage having the force of law, or the con- 
struction of a document, which construction may affect the merits, 
or if in any suit or any such proceeding, in which the amount or 
value of the subject-matter exceeds five hundred rupees, any such ques- 
tion arises, and either Barty So requires, 
the Small Cause Court shall draw up a statement of the facts of 
the casd, and refer such statement, under section 617 of the Code of 
Civil Procedure, for the opinion of the High Court, and sball either 
reserve judgment or give judgment contingent upon such opinion. 
70, When judgment is given under section sixty-nine contingent 
Seourity to be furnished Upon the opinion of the High Court, the party 
on auch reference by party against whom such judgment is given shall at 
— Pokies contingent once furnish security, to be approved by the 
Judgment given. Small Cause Court, for the costs of the refer- 
ence to the High Court and for the amount of such judgment : 
Provided that no security fur the amount of such judgment shall 
be required in any case in which the Judge who tried the case has or- 
dered such amount to be paid into Court, and the same has been paid 
accordingly. 
Unless such security as aforesaid is at once furnished, the party 
If no such security given, @gainst whom such contingent judgment has 
party te be deemed to have been given shall be deemed to have submitted 


submitted to jadgment. to the same, 
CHAPTER X. 
Fees anv Costs, 
Inatitution-fee. 71. A fee not exceeding— 


(a) when the amount or value of the subject-matter does not 
exceed five hundred rupees—the sum of two annas in the rupee on such 
amount or value, 

(b) when the amount or value of the subject-matter exceeds five 
hundred rupees—the sum of sixty-two rapees eight annas, and ove 
anna in the rupee on the excess of such amount or value, over five 

red rupees, 
pa all be paid on the plaint in every suit, and every application 
under section thirty-eight or section forty-one; and no such plaint or 
application shall be received until such fee bas been paid. 

An additional fee of ten rupees shall be paid on the filing of every 
‘agreement under section twenty. 

72. The fees specified in the third and fourth columns of the fourth 

schedule hereto annexed shall be paid previous 
Tous for processes. to the issue in any suit or any stir under 
Chapter VIL of thieAct of the processes, to whieh the said columns 
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espectively relate, by the. persons on.whose behalf such processes are 
a at the saeant or wale of the subject-matter exceeds the. 
sum specified in the first columu, but does not exceed the sum specified 
in the second column, of the said schedule. 
78. Whenever any such suit or proceeding is settled by agreement 
Repayment of half feos of the parties before the hearing, half the 
on settlement before hear. amount of all fees paid up to that time shall 
ing. be repaid by the Small Cause Court to the 
yarties by whom the same have been respectively paid. . 


74. The Small Cause Court may, whenever it thinks fit, receive 
Fees and costa of poor and register suits instituted, and applications 
‘yersons, under section forty-one made, by poor persons, 
od may issue processes on behalf of such persons, without payment 
or on & part-payment of the fees mentioned in sections seventy-one and 
eventy-two, 


75. The Local Government may, from time to time, by notification 
in the official Gazette, vary the amount of the 
Power to vary fees. fees payable under sections seventy-ove and 
seventy-two. 
_ Provided that the amount of such fees shall in no case exceed the 
amount prescribed by the said sections. 


78. The expense of employing an advocate, vakil, attorney, or other 
Expense of employing ‘egal practitioner incurred by any party, shall 
logal practitioners. not be allowed as costs in any suit or in any 
proceeding under Chapter VII. of this Act, in the Small Cause Court, 
in which suit or proceeding the amount or value of the subject-matter 
does not exceed twenty rupees, unless the Court is of opinion that the 
Seger of such practitioner was under the circumstances reason- 

able. 
77. Nothing contained in this chapter shall affect the provisions 


Sections 8, 5, and 2 of Of sections 3, 5, and 25 of the Court Fees Act, 
Court Feos Act, 1870, saved. 1870, 





CHAPTER XI. 
MISCONDUCT OF INFERIOR MINISTERIAL OFFICERS. 


78. The Chief Judge may, by order, fine, in an amount pot exeeed- 
ing one month’s salary, any clerk, bailiff, or 
other inferior ministerial officer of the Court. 
who is guilty of misconduct or neglect in the performance of the duties 
of his office, and such fine may be deducted from his salary. 


79. If any clerk, bailiff, or other inferior ministerial officer of the 
Defanls of bailiff or other Sinall Cause Court who is employed as such in 
officer in execution of erder the execution of any order or warrant, loses; 
or warrant, by neglect, connivance, or omission, an opportu- 
nity of executing such order or warrant, he shall be liable, by order of 
the Chief Judge, on the application of the person injured: by auch 
exceeding ia 


Power to fine officers. 


neglect, connivance, or omission, to pay such aam, aot 
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any case the sum for which the said order or wartant was issued, as, in: 
the opinion of the Chief Judge, represents the amount of the damage 
sustained by such person thereby. 


80, If any clerk, bailiff, or other inferior ministerial officer of the 
Extortion or default of Small Cause Court, is charged with extortion 
officers. or misconduct while acting under colour of its 
rocess, or with not duly paying or accounting for any money levied by 
im under its authority, the Court may inquire into such charge, and 
may make such order for the repayment or payment of any money sa 
extorted, or of any money so levied as aforesaid, and of damages and 
costs, by such officer, as it thinks fit. 


81. For the purposes of any inquiry under this chapter, the Small 
Court empowered tosam- Cause Court shall have all the powers of sum- 
mon witnesses, £0. moning and enforcing the attendance of wit- 
nesses and compelling tbe production of documents which it possesses 
in suits under this Act. 


82. Any order under this chapter for the payment or repayment of 

money may, in default of payment of the 

Enforcement of order. amount payable thereunder, be enforced by the 

person to whom such amount is payable as if the same were a decree of 
the Small Cause Court in his favour. 


CHAPTER XII. 
ConTEMPT OF CouRT, 


88. When any such offence as is described in section 175, 178, 
Procedure of Court in 179, 180, or 228 of the Indian Penal Code, is 
certain cases of contempt. committed in the view or presence of the Small 
Cause Court, the Court may cause the offender to be detained in cus- 
tody; and, at any time before the rising of the Court on the same day, 
may, if it thinks fit, take cognizance of the offence, and punish the 
offender with fine which may extend to two hundred rupees, and in 
default of payment of such fine with imprisonment in the civil jail for 
a term which may extend to one month, uoless such fine is sooner paid, 


84. In every such case the Court shall record the facts constitute 
ing the offence, the statement (if any) made 
Record in such cases. by the offender, and the fiuding and sentence. 
If the offence is under section 228 of the Indian Penal Code, the 
record must show the nature and stage of the judical proceeding in 
which the Court, when interrupted or insulted, was sitting, and the 
nature of the interruption or insult offered. 


85. If the Court considers that a person accused of any offence 
Procedure where Court ‘Yeferred to in section eighty-three, and com- 
considers thet case should mitted in its view or presence, should be im- 
uot be dealé with uuder prisoned otherwise than in default of payment 
—— of fine, or that a fine exceeding two hundred 
rupees should be imposed upon him, or if the Court is, for any other 
yeason, of opinion that the case should not be disposed of under section 
i , the Court, after recording the facts constituting the offexge, 


aud the statement of the accused as hereinbefore provided, may for- 
ward the case to a Presidency Magistrate, and may require security to 
be given for the appearance of such accused person before such Magis- 
trate, or, if sufficient security is not given, may forward him under cus- 
tody to such Magistrate, 

Such cag THs shall] deal with the accused person in the manner 
provided by the Presidency Magistrates’ Act, 1877; and may sentence 
the offender to punishment as provided in the section of the Indian 
Penal Oode under which he is charged. 


86. When the Court has, under section eight-three or section 
Discharge of offender on eighty-five, punished an offender, or forwarded 
submission or apology. him toa Presidency Magistrate for trial, for re- 
fusing or omitting to do anything which he was lawfully required to do, 
or for any intentional insult or Interruption, the Court may, in its dis- 
cretion, dacharee the offender, or remit the puvishment on his submis- 
sion to the order or requisition of the Court, or on apology being made 
to its satisfaction. 
87, If any witness before the Small Cause Court refuses to answer 
Imprisonmentorcommit- Such questions as are put to him, or to produce 
tal of pereon refusing to any document in his possession or power which 
newer or produce docu- the Court requires him to produce, and does 
tnent. not offer any reasonable excuse for such refusal, 
the Court may sentence him to simple imprisonment, or commit him to 
the custody of an officer of the Court, for any term not exceeding seven 
days, unless in the meantime such person consents to answer such 
questions or to produce such document, as the case may be, after which, 
in the event of his persisting iu his refusal, he may be dealt with ac- 
cording to the provisions of section eighty-three or section eighty-five, 


88. Any person deeming himself aggrieved by an order under sec: 

Appealfromordersunder tion eighty-three or section eighty-seven may 

83 and 87. appeal to the High Court, and the provisions 

of the Presidency Magistrates’ Act, 1877, relating to appeals, shall, so 
far as may be, apply to appeals under this scction. 


CHAPTER XIII. 


Mi SCELLANEOUS. 


89. Notices to prodnce documents, summonses to witnesses, and 
Persovs by whom process all other processes issued in the exercise of any 
may be served. jurisdiction conferred on the Smal! Cause Court 
by thie Act, except summonses to defendants and writs of execution, 
may, ifthe Court by general or special order so directs, be served by 
a persons aa the Court, from time to time, appoiuts in this behalf, ° 


90. The Smal! Cause Court shall keep auch registers, books, and 

and Returns.  Sccounts, and submit to the High Court such 

mops statements and returns, as may, subject to-the 
appcewal of the Local Goy be prescribed by the High Court, 


. 
— 


fér KV.) " Prittromier sitite Cavin douRTs. ase 


91. The Smatl Cause Court shall comply with such requisitions 

Court to furnish records, 25 may, from time to time, be made by the 
&o., called for by Local Go- Local Government or High Court for records, 
vernment or High Court. = returns, and statements in such form and man- 
ner as such Government or Court, as the case may be, thinks fit : 


92. The Small Cause Court shall, at the commencement of each 
Holidays and vacations. year, draw up a list of holidays and vacations 
to be observed in the Court, and shall submit 

the same for the approval of the Local Government. 

Such list, when it has received such approval, shall be published 
in the local official Gazette, and the said holidays and vacations shall 
be observed accordingly. 

93. The Governor-General and Members of his Council, the Go- 

Certain persons exempt Vernors of Fort St. George and Bombay, and 
from arrest by Conrt. the Members of their respective Council, the 
Lieutenant-Governor of Beugal, and the Chief Justices and Judges of 
the High Courts established under the twenty-fourth and twenty-fifth 
of Victuria, chapter 104, shall not be liable to arrest by order of the 
Smal] Cause Court, 

No suit tolie npon decree 94. No suit shall lie on any decree of the 
of Court. Small Cause Court. 

95. Any person ordered by the Small Cause Court to be imprisoned 

Place of imprisonment. | may be imprisoned in such place as the Local 

Government, from titae to time, appoints in 
this behalf. 

96, If any person against whom any suit in brought for anything 

Tender in guit for any- pares to do done by him under this Act 
thing done under Act. as, before the institution of the suit, tendered 
sufficient amends to the plaintiff, the plaintiff shall not recover, 

97. All prosecutions for anything purporting to be done under this 

Limitation of proseou. Act must be commenced within three months 
i after the offence was commited. 


THE FIRST SCHEDULE. 
(See section 2.) 
ENACTMENTS REPEALED. 
A.—Charters of the Supreme Courts. 











Extent of repeal. 








Charter of the Supreme Court at Fort | Ctauee i. 
William. 


6th December, 1800. | Charter of the Supreme Court st Madras. = 47, 
‘@tix Deoember, 1828. | Charter of the Supreme Court st Bombay. | Clause 59. 





en | -PRESIDEMOY SMALL CAUSE COURTS. ~. §180m, 
ee General in Oowncil. 





Number aod year. Subject or short title. | Extent of repeal. 





1X. of 1850 ...| For the more easy recovery of small 
debts and demands in Calcutta, Madras,} not been re- 
and Bombay. pealed 


XX. of 1857 ... | To amend Act IX. of 1860. The whole. 


XXVI. of 1864 ... | To extend the jurisdiction of the Courta|So much as has 
of Small Causes at Calcutta, Madras,} not been re- 
and Boinbay, and to provide for the ap-| peasled. 
ointinent of an increased number of 
udges of these Courts. 


So much as has 





J, of 1875 ... | To regulate Distresses for Rents in the | The whole. 
Presidency-towna, 


X. of 1877 ... | The Code of Civil Procedure. ale eight, para 








C.~Aot of the Goueenoe of Bombay an Council 


, ny 








Number and year. | Subject. Extent of repeal. 


IV. of 1864 ...| For the hetter regulation of the diet-|So much ae has 
money of persons imprisoned by the; not been re- 
Bombay Court of Small Causes. pealed. 








THE SECOND SCHEDULE. 
| (See section 23.) 
Portions oF Civit Procepurs Cope EXTENDING To Court, 


Pae.iminary : Section 2, Interpretation-clause. 


Cuarrenr I,—Of the J ier ies of the Oourts and Bes Judicata, except 
section 

Carrer II-—Of the Place of suing, except sections 15 to 19 (both inclusive), 
section 20, paragraph 4, sections 22, 23, and 24, and section 
25, paragraphs a and 3. 

Onarrzn I1L—Of Parties and Ap , Applications, and Acts, except 
section 87, clause “:. and the paragra’ 

Cearres IV.—Of = Frame of the Suit, except section 42 and section 44, 


Cuarran V.—Of the Tnstitation of Suite, except section 68 ey: keh section 
65, section 57 Ria =o) aud sections 58 and 
Ouapren Vi—Of the ‘esas aad ice of Summons, except, in rece 64, the 
words “ copies or concise statements required “ad 
so section 58 have been filed,” and sections 65, 66, and 86. 


fe ZV.) ° PREMIDANCT Salts: CeUSE COURTS: ; i 
CuaPrer Vi.—Of the Appearence of the ‘Partfes and Consequence of 


"_ Non-appearance. 
Cuarren bam ye aerate and Set-off, except sections 110, 
, an f 


Cuarres IX.—Of the Examination of the Parties by the Court, except 
section 119. ; 
Curren X.—Sending for Reoards, and Production, &c., of Documents, 


sections 137 (except paragraph 2), 138, 140 (except 
the proviso and the last six words), 141 (except the 
third sentence), 142, 143, and 145. 


Crarrzr XI.—Settlement of iseues, sections 150 and 161. 
CHAPTER mie Diaposel a oo Suit at the first hearing, except scctions 
an : 
Cuarrep SUI.—Of Adjouraments, 
Onarran AIV.—Of the Summoning and Attendance of Witnesses, except 
sections 168, 169, 170, and 175. 
Cuarrzr XV.—Of the Hearing of the Suit and Examination of Wit- 


nesses, except sections 182 to 191 (both indlusive). 
CHAPTEE XVIL—OFf Affidavits. 


CHaprer XVII.—Of Judgment and Decree, except sections 200, 201, 202, 
204, 207, and 211 to 215 (both inclusive). 
CuarteR  XVILI.—OF Costs. 


Cyarrer XIX.—Of the Execution of Decreas, section 230, first two 
clauses, sections 231 to 236 (both inclusive), 243 to 
259 (both inclusive), 266 (so fur as relates to the 
attachment of moveable property or decrees therefor), 
267 to 272 (both inclusive), 273 (so far ag relates to 
decrees for moveable property), 275 to 303 (both in- 
clusive), 328 to 333 (both inclusive), 336 (except the 
last threc clauses), and 337 to 343 (both inclusive). 

CHaPrer XXI.—Of the Death, Marriage, and Insolvency of Parties. 


CHaPrEer XXIIL—Of the Withdrawal and Adjustment of Suits. 
CuarreR XXIII.—Of Payment into Court, 

CHAPTER XXIV.—O£ Requiring Security for Costs. 

Carre XXV.—Of Commissions, except section 396, 

Coarren XXVII.—Suits by or against Government or public officers. 


Caarren XXVIII.—Suits by Aliens and by and against Forcign and Native 
ulers, except section 438. 
Caarrrr 4 XXIX—Suits by and against Corporations and Companies, 


‘Casrrea XXX.—Suits by and against Trustees, Executors, and Adminis- 
trators. : 
Guserem = XXX1—Suits by and against Minors ond Persona of Unsound 


Mind. 
Caarrez XXXII.—Suits by and against Military Mon. 
Cuarrzn XXXITII~Interpleader. 
Cuarresn XXXIV~~-OF Arrest and Attachment before J atemenk except as 
a regards the attachment of immoveab oA gaat 
Casprgn = XEXV.—Interlocutory orders, sections 498, 499, 500, and 
Cuarran XXXVI—Appointment-of Receivers, section 503. 
Cuarten XXXVII.—Reference to Arbitration, except the provisions of sec- 
tion 522 as to appeals. 


Onarren XXXVIQI~-Of Proceedings on ment of Parties, except so 
pcre of section 527, clause 4, a2 relates to immove- 
a . - , a ‘at 
” Quarry <XEVI-—OFf rat ido and Revision by High Court. 
. Gaareme ELLE ~Miscollancons, sections 640 to. 651 (bath inclusive), 
M, 83 


THE THIRD SCHEDULE, “ 


= FORMS, = Vey 
A. 3 
[See section 68.] 
In the Small Cause Court for 
A.B. (Plaintiff). 
versus 
©. D. (Defendant). 
A. B., of , in the town of , maketh oath for affirms) 
and saith that C. D. of , is jastly indebted to 
in the sum of Re. for arrears of rent of the house and premises No. 
situated at , inthe town of ; due for months, to wit, 
from , at the rate of Re. per mensem. 
Sworn for affirmed] before me the day of 1 


Judge or [ Registrar}, 





B. 
[See section 54.] 
In the Small Cause Court for 
Form or WARRANT. 
I hereby direct you to distrain the moveable property of C. D., on the house 
and prcriiecs situate at No. —s, in the town of , for the eum of Bs. 


and the costs of the distress, according to the provisions of Chapter VIII. of the 
Presidency Small Cause Courts Act, 1882. Dated day of 


(Signed and Sealed.) 


To EZ. F.,' Bailiff and Appraiser. 





Cc. 
[See section 59.) 
dn the Small Cause Court for 
Foam or Inventory axp Noricr. 


(State particulars of property seized.) 


Take notice that I have this day seized the moveable property contained in the 
above anvensny or the sam Ga oe , being the amount of months" rent 


due to A. B. a last, and that, unices you the amount thereo 
together with the costeof this distress, within five Yeys from the d ate hereet? 


obtain an order from one of the Judges or the Registrar of the Small Cause Qourt 





to the cont the same will be appraised and sold pursuant to th 
caren VILL. of the Presidency Suiall Cause Cause Courts Act, 1682. plas 4 rhe 
Q@igned) Z. FP, 
To CD. | Bailif and Appreier. 
D. i — = 
[See section 64.) | 
In the Small Cause sare ied 
Take notion that we have appraised “VEL of the. Presidenny 
, wader the provisions bar add Fok of the 


of S iavestaty 
Cause Courts Act, 1962, of oh seizure and property were 


Sen XV.) * PRESIDEMOY SMALL CAUSE COURTS. 659. 


uly served upon you for on the 
Fore Sa it ek Pan 
is: noting 
provisions of the said Act. Dated this” Se ia 188 So 
(Signed) E. F., 
G, H, 
Te C. D. Bailie and Appraisers. 





E, 
[See section 66.] 
In the Small Cause Court for 
Scat’ or Fees Tu BE LEVIED in Disrnarnts ror Hovss-Rent. 





Affidavit and 








_ Same sued for. warrant to | Order to sell. | Commission. Total. 
distrain. 

Re. Re Rs, A. P Rs. A. P Re. A. P. Re. A. P. 
1 and under 5 4. ase 0 4 0 08 0 0 8 0 14 0 
5 » 10 wee ane 08 0 0 8 0 100 2 0 0 
10 ow 15 wo ane 08 0 08 0 1 8 0 2 8 0 
15, 20 anos 08 0 100 200 8 8 0 
20 yy 25 ose tee 012 0 10 0 28 0 440 
3 on BO ace ave 100 1 0 0 8 0 0 § 0 0 
30 low BSE we we 10 0 100 8 8 0 6 8 0 
3 lon 40 co ane 100 1 8 0 40 0 6 8 0 
40 45 wre ane 140 20 0 48 0 712 0 
45 » 50 we save 1 8 0 z2 0 0 § 0 0 8 8 0 
0 ln GO seo ove 2 0 0 2 0 0 6 0 0 10 0 0 
Oo » BO wee ove 28 0 28 0 6 8 0 11 8 O 
80 to 100 ws ae 3 0 0 $8 0 0 700 13 0 0 

Upwards 0£ 100 ww. =e» 8 0 0 8 0 0 |7 per centam ooeeee 
above ecale inclades all except in suits where the tenant disputes 


Jendlord' witnesses have to be subpamsed, in which case each sub- 
the lend lcmsoas undse Ba. £0 tmuat be paid for at four annas each, and twelve annas 


above that amount ; and also where peous are kept in charge of property distrained, 
four atmas per day must be paid per mas. , 


wre «- ‘ 
Fo 
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‘THE FOURTH SCHEDULE. 


(See section 72] 
Fees yor SuMMONSES AND OTHER Processes. 


* 
Peed 


Graney ane ee eA LRT Te AA A A AN A nro 


When the amount or 
value of the saubject- 
matter excee 


Re, 
0 
10 
20 
60 
100 
200 
800 


400 
600 
600 
700 
800 
900 


1,000 
1,100 

1,200 
1,800 
1,400 | 


But does not exeeed, 


1,700 
1,800 





Fee for sum- 
mons. 


© 9 0:0'8:2 ©O:0' oO DO oO oO oD oO OO oO OBO oO Oo CN 


¢ 
: 
: 


oe 8B ON hm ww MM OO Oo 


2 ® 0° @ 82 @® SC MOMS EOOHaKOGO oO oOo Oo em em DD PP 
@ oc eo eeoeeeoo oO OC OCCOUOC OCC CoC oo oOea oe fo 


19 


Fea for ether 
processes. 


ad 


| 
| 
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THE CODE OF CIVIL PROCEDURE. 


sACT NO. XIV. OF 1882, 


Recerveo THe G.-G.’s ASSENT ON THE 17TH Marcu 1882, 


An Act to consolidate and amend the laws relating to the Procedure 
of the Courts of Civil Judicature, 


é a ee 
WHEREAS it is expedient to consolidate and amend the faws relnés:. 


Preamble. ing to the procedure of the Courts of Civil 
Judicature ; ft is hereby enacted aa follows ve 

PRELIMINARY. 
Bhort title. 1. This Act may be cited as “ The Code of 
Commencement. Civil Procedure :” and it shall come into force 


on the first day of June, 1882. 
This section and section 3 extend to the whole of British India, 
Focal éatenk: The other sections extend to the whole of 
British India except the Scheduled Districts as 
defined in Act No. XIV. of 1874, 


Tre above section applies to M. §. C. C. 


, On 28th September 1877 (i.4., three days before Act X. of 1877 came into opera- 
tion), an application was made for the enforcement of a money-decrce by attachinent 
ae alia) of a political pension enjoyed by the defendants. Under Act VIIT. of 

859, s. 216, a notice waa issued on the same day to the defendants, calling apon thei 
to show cause why the deerre should not be executed, The defendant: accordingly 
appeared on the day fixed (at which date Act X. of 1877 had come into force), and 
contended that, under a. 266, cl. g, of that Act, the pension was no longer attachable. 
Held, that all proceedings, commenced and pending when Act X. of 1877 becaie law, 
were, under Act I. of 1868, a. 6, to be wovernad by the law theretofure in force, the 
general rule of construction contained in that section not being affected or varied by 
Act X. of 1877, #8. 1 and 3; and that a bond fide application for enforovment of a 
decree in a particalar way, coupled with an onler of the Court in furth@rance of that 
object, as much constitates a proceeding in ex¢cention commenced and pending a4 the 
re “ere of a warrant of attachment.—Vidydéram v. Chandra Shekharram, 1. L. R., 

. mn. ‘ 


Interpretation-clause. 2. In this Act, unless there be something 
repugnant in the subject or context— 
chapter :’”” “ chapter” means a chapter of this Code: 
“district” means the local limits of the jurisdiction of a principal 
* disteiot 7 Civil Court of original jurisdiction (hereinafter 
“ District Court :” called a‘ District Court), and includes the local 


limits of the ordinary original civil jurisdiction of a High Court: every 
Court of a grade inferior to that of a District Court, and every Court of 
Small Causes, shall, for the purposes of this Cude, be deemed to be 
subordinate to the High Court and the District Court : 


CP. 1 
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“ pleader ” means every person entitled to appear and plead for 
| another in Court, and includes an advocate, a 
“ pleader :” vakil, and an attorney of a High Court: 
“Government Pleader” includes also any officer appointed by the 
, Local Government to perform all or any of the 
“Government Plosder:” functions expressly imposed by this Code on 
the eee Pleader : ‘ 25 
“ ” “ Collector” means every officer performin 
aeeee the duties of a Collector BF ne cnite : ‘ 
“decree” means the formal expression of an adjudication upon any 
right claimed, or defence set up, in a Civil 
Court, when such adjudication, so far as regards 
the Court expressing it, decides the suit or appeal. An order rejecting 
a plaint, or directing accounts to be taken, or determining any question 
mentioned or referred to in section 244, but not specified in section 588, 
is within this definition: an order specified in section 588 is not within 
this definition : 
“order? “order” means the formal expression of 
any decision of a Civil Court which is nota 
decrce as above defined: 


* deoroe :”” 


7 ” “judgment” means the statement given b 
eee the J ides of the grounds of a decree ee eden: 
* judge :" “ Judge” means the presiding officer of a 
Court : 
* judgment-debtor :"” “ judgment-debtor” means any person 


against whom a decree or order has been made : 
“ decree-holder” means any person in whose favour a decree ar any 
ee ee order capable of execution has been made, and 
sa includes any person to whom such decree or 

order is transferred : 


written :" “written” includes printed and litho- 
graphed, and “ writing” includes print and litho- 
graphy : 
“signed” includes marked, when the person making the mark is 
eis unable to write his name; it also includes 
signed ; stamped with the name of the person referred 
to: 
“foreign Court” means a Court situate beyond the limits of British 
“ foreign Court :" India, and not having authority in British India, 
y A 
nor established by the Governor-General in 
Council : 
" foreign judgment :" “forcigo judgment” means the judgment 
of a foreign Court: 
* public officer :” “public officer” means a person fall- 


ing under any of the following descriptions 
(namely) :— 
every Judge ; 
every covenanted servant of Her Majesty ; 
_ every commissioned officer in the military or naval forces of Her 
Majesty while serving under Government ; 


PRELIMINARY, 8 


_ every officer of a Court of Justice whose duty it is, as euch officor, 
to investigate or report on any matter of law or fact, or to make, authen- 
ticate, or keep any document, or to take charge or dispose of any pro- 
perty, or to execute any judicial process, or to administer any oath, or to 
interpret, or to preserve order in the Court, and every persun specially 
authorized by a Court of Justice to perform any of such duties ; 

every person who holds any office by virtue of which he is em- 
powered to place or keep any person in confinement ; 

every officer of Government whose duty it is, as such officor, to 
prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public health, safety, or convenience ; 

every officer whose duty it is, as such officer, to take, recaive, keep, 
or expend any property on behalf of Government, or to make any survey, 
assessment, or contract on behalf of Government, or to executo any re- 
venue-process, or to investigate, or to report on, any matter affecting 
the pecuniary interests of Government, or to make, authenticate, or 
keep any document relating to the pecuniary interests of Government, 
or to prevent the infraction of any law for the protection of the pecu- 
niary interests of Government, and every officer in the service or pay of 
Government, or remunerated by feces or commission for the performance 
of any public duty. 


And in any part of British Indian in which this Code operates, 
“Gosaraiment “Government” includes the Government of 
. - ' 
India as well as the Local Government, 


Tue above section applies to M. S.C. C. and P. S.C. C. 


Aw order under 8. 556 of Act X. of 1877, dismissing an appeal for the appellant's 
default, is not a “decree” within the meaning of 4.2, anid is pot appealable.—Makhi 
(Judgment-debtor) ». Fakir (Deeree-holler), EL. Ro, 3 AL, 382, 


Tr term “judicial provending,” as used in Act X. of TR77, 8. 2, mat be under- 
stood to mean a judicial proeeediag of the same nature as a suit or sach proceedings 
as arc referred to in ss, 333, 5228, 526, and 531. The definition given in’ Act X, of 
1872 ia not applicable.—Dalpatbhai Bhagubhai ov. Amarsang Khemaé Bhai, 1. L. R., 2 


Bom. 553. 


A pecres of a Small Cause Court cin be exeeuted by it at any place within the 
local limits of the District Coart to which itis subordinate, as defined hy Act XA. of 
1877, 4. 2, without having recoorse to the procedure anders, 6448, which applies only 
to cases in which a decree passed inane district has tebe executed in another cdia- 
trict.—Badan Bebajea v. Kala Chand Bebajea, b 1. 8, 4 Cab. 823. 


THE expression “person referred to” in section 2 of Act X. of 1877 means 
person referred to in the subsequent acetions of the Codec as being required to sign 
or verify certain documenta, and it is nota comlition precedent to such persion hemg 
able to nse a stamp that he should be anuble to write his name The Mahamjah of 
Benares (Plaintiff) rc. Dahi Dayal Nowa (Defendant), b 1. 1, 3 AML 575. 


NOTWITHSTANDING the provisions of section 12 of the Court Pees Act (VIL of 
1870) an order rejecting a plaint on the grommd of its being insnfficiently stamped 
is appealable as a “decree” within the definition of “decree” in the Civil, Procedure 
Code, as amended by Act XID. of I879.—Ajodhya Pershad Singh and others (Plaint- 
iff), ro? flaca e.Guoua Pershad and others (Defendants), Respondents, 6 Cal. Law 
Rep. 567. 

A Cotiecror, when acting under s. 204 of Act XIX. of 1873 as the agent of 
the Court of Wards in respect of the estate of a disqualified person, is a public officer 
within the meaning of ss. 2 aud 424 of Act X. nf 1877, and conaayuently, when 
sued for acts dune in that cupucity, is cptitied to the notice of suit required by the 
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latter section —Callector of: Dijnor, Manager of the Estate of Chandhri Ranjit Singh, 
a Minor (Defendant), v. Munuvar (Plaintiff), I. L. R., 3 All. 20. 


A pecare-noLpges, within the meaning of the Civil Procedure Code, is the 
person whose name appears on the record as the person in whose favour the decree was 
made, or some person whom the Court haa, by order, recognized as the decree-holder 
from the original plaintiff or lis representatives. 8. 235 of the Civil Procedure Gode 

uts on the party applying for execution the obligation of stating any adjustment 
boiween the partics after decree ; that is, any matter nut done through the Court as 
well as any agreement through the Coart.—Paupayya v. Narasamiah, I. L. B., 2 Mad. 
216 


Tux effect of the proviso to s. 3 of Act X. of 1877 (taken in connection with 
the definition of the word “decree” ins. 2) is that, in all suits pending when that 
Act came into force, the practice and procedure to be followed down to the final result 
of such suits (i¢., when nothing remains to be done but to execute the decree or to 
appeal from it) are the same as previously existed, but that, in all subsequent proceed- 
ings in execution of the decree or in appeal from it, the practice and  epaiine te ro- 


vided by Act X. of 1877 are to be obscrved.—Rustoim)ji Burjorji v. Kessowji Naik, 
I. L. B., 3 Bom. 161. 


Per Spanxiu, J.—An order refusing an application to file a private award in 
Court in appeslable as a decree —Jokhun Rai v. Bucho Rai (N.W. P. H. C. Rep 
1868, p. 353) and Hussaini Bibi. Mohsin Khan (I. L. R., 1 All, 156) impugnec 
and distingnished : Vishnu Bhan Joshi 2. Ravji Bhan Joshi (I. L. R., 3 Bom. 18) 
distinguished. 2er Stuart, C.J.—An order refusing an application to file a private 
award in Court on grounds not mentioned in sg. 520 and 521 is a decree and appeal- 


able as such—dJanki Tewari and others (Plaintiffs) v. Gayan Tewari and another 
(Defendants), FL. R., 3 All 427. 


An Appollate Court rejected the application of the legal representative of a 
decoased solo plaintitf-appellant to enter his name in the place of such appellant on 
the record, on the ground that such application had not been made within the time 
limited by law, and passed an order (hat the suit should abate. J/eld that the order 
of the Appellate Court, passed under the tirst paragraph of 8. 366 of Act X. of 1877, 
not being appealable under cl. 18, 6. 588%, of that Act, nor being a decree within the 
terms of 2, from which a second appent would lie, was not appealable—Ahmad 
Ata (Plaintiff) oe. Mota Badal Lal (Defendant), [ L. B., 3 All. 844, 


By a deores in an administration-suit, A was appointed Reociver “to manage 
the estate.” A died, and by a subsequent onler B was appointed Receiver. One of 
the defendants in the suit applicd to have B removed from the office of Recciver on 
the ground of his alleged mismanagement of the estate. The application was refused. 
ffeld that the order of refusal was ee whether the former Code or the 

resent Code of Civil Procedure was dectacd to be applicable, being an order nade 
in respect of a question aricing between the parties to a suit relating to the exeoution 
of the decree. Mithibar (Plaintiff) v. Limji Nowroji Bandji and others (Defend- 
ante); Earrivallubhdas Callidndas (Orizinal Defendant), Appellant, 0. Ardasar Framji 
Moog (Reeuiver and Respondent), 1. L. 2. 5 Bom. 45. 


Tue sharers of a joint undivided estate agreed in writing that such estate shoald 
be partitioned and the accounts thereof settled by arbitrativn, and named one of such 
sharers ag arbitrator, and areod that he should settle all the accounts, show the surplus 
at each sharer’s credit, and prepare lots, after partition of the lands and houses com- 
prebended in such estate, and have them drawn within one year from the completion 
of the partition, Subsequently, one of such sharers applied, under a. 523 of Act X. of 
1877, to have sach agreement filed in Court. The other sharers not objecting to this 
course, such agreement wag tiled accordingly, and the case was refe to auch arbi- 
tratur. The arbitrator made an awand, whercby he partitioned such estate into lots, 
seaigning some anly of such lote by name, and wherein he stated that he had not been 
able to nettle the avcounts owing to the default of the partica, and that, considering 
that the partition should take effect without any delay, he did not ask for farther time. 
He further stated that “all the parties stato that they will adjust the accounts after 
renewing the agreement,” and that he requested that the unassigned lots might be 
drawn in Court. The Court made an onder confirming the award, and, it being ob- 
jected that the sottlement uf the accounts should not be postponed, but that thoy 
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should be settled os agrood, directed that the arbitrator should scttle the accounts, and 
ve him a year's time for that parpose, and some of tho parties, nut being willing to 
raw the unassigned lots, direeted the distribution of such lots “in reference to the 
age and number” of the sharers. Held that such order waka “decree” within the 
meaning of ss. 2 and 522 of Act X. of 1877: that the arbitrator should himself have 
drawn such lots, or he should have made the parties draw them ; but, inaginuch as it 
would not have strained the agreement to have had such lots drawn in Court, and no 
objection had been taken to the arbitrator not having himself drawn then, it was not 
incumbent on the Court to have remitted the award in onler that the arbitrator might 
have drawn them : that the Court, however, should not bave distributed such lots in 
the manner.it had done, but should have drawn a lot for each persun, and in acting as 
it had done it had acted contrary to the award, aml for that reason its decree could nat 
be maintained : and that, in confirming the award before the accounts had been settled, 
end an award made in respect thereof, the Court had acted crroneously, inasmuch as 
the award had left undetermined « very important matter, viz, the settlement of the 
accounts, and the Court should, uoder s. S20 of Act Xo of 2877, have remitted the 
award for the reconsideration of the arbitrator, and as it had power to remit it upon 
such terns as it thought fit, the Court could have allowed > year, if necessary, for 
the scttlement uf the sccounts ; and on this account, and al o bocuuse the Court. had 
made an order postponing the settlement of the accounts, an fb thereby made an order 
contrary to and in excess of the awand, its decree must be versed—sadik Ali Khan 
(Plaintiff) ec. Imdad Ali Khao and others (Defendants), LL. R., 3 ALL 286. 


3. The enactments specified in the ee ee hereto annexod 
are hereby repealed to the extent mentioucd 
Rane in the third chant thereof. But all notifica- 
tions published, declarations and rules made, places appointed, agree- 
ments filed, scales prescribed, and forms framed under any such enact- 
ment, shall, so far aa they are consistent with this Code, be deemed to 
be respectively published, made, appointed, filed, prescribed, aud framed 
hereunder. 
And wheo, in any Act, Regulation, or notification passed or issued 
References in previous prior to the day ou which this Code comes into 
Acta. force, reference is made to Act No. VIII. of 
1859, Act No. XXIIT. of 186], or the ‘Code of Civil Procedure,’ or to 
Act No. X. of 1877, or to any other Act hereby repealed, such reference 
shall, so far as may be practicable, be read as applying to this Code or 
the corresponding part thereof. 
Save as provided by section 99A, nothing herein contained shall 
Saving of procedure in Sffect any proceedings prior to decree in any 
suite instituted befure Ist suit instituted or appeal presented beforo the 
Jane, 1882. first day of June, 1882, or any proceedings after 
ai that may have been commeuced and were still pending at that 
ate. 
Every appeal pending on the twenty-ninth day of July, 1879, which 
Appeals pending on 29th would have lain if this Code had been in force 
Jaly, 1879. on the date of its presentation, shall be heard 
and determined as if this Code had been in force on such date; and 
every order passed before the same day, purporting to transfer a case to 
a Collector under section 320, and every notification published before 
the same day, purporting to be issued under section 360, shall be dcem- 
ed to have been respectively passed and issued in accordance with law, 


Tux above section applice to M. 8. C. C. 


Tuer effect of Act I. of 1868, 8. 6, and Act X. of 1877, s. 3, taken together, is 


that the chapter of the new Code of Civil Procedure which deals with execution of 
decree is prospective, and dues not affect proceedings already cummenced.—In_ the 
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matter of the petition of Ratansi Kali4nji and six others, I. L. R., 2 Bom. 148 
C B). Seo also LL. R., 3 Cal. 662 (F. B); also I. L. BR. 4 Cal. 825. But see 
. LR. 2 All. 74. 


THe word “decree” in Act X. of 1877, s. 3, means an order final in its nature, 
and does not include an interlocutory order, such as an order of reference to take ac- 
counts, although such order may, in general, be properly termed a “ decree ;” and 
therefore a suit which has been referred by the Court to the Commissioner to take 
accounts in still in a stage “ prior to decree” within the meaning of s. 3.—Rustomji 
Burjorji v. Kessowji Naik, I. L. R., 3 Bom. 161. 


Tue effect of the proviso to s. 3 of Act X. of 1877 (taken in connection with 
the definition of the word “decree” in s. 2) in that, in all suits pending when that 
Act caing into force, the practice und procedure to be followed down to the final result 
of such suite (i.e. when nothing remains to be done but to execute the decree or to 
appeal from it) are the same as previously existed, but that, in all subsequent proceed- 
ings in execution of the decree or in appeal from it, the practice and procedure pro- 
vided by Act X. of 1877 are to be observed.—Rustomji Burjorji_ ». Kessowji Naik, 
LL. R., 3 Bom. 164. 


Wrere a suit has been instituted under Act VIII. of 1859, but decided at a time 
when Act X. of 1877 had come into operation, and an appeal is presented against 
such decision, 8. 3 of the latter Act distinctly indicates that such an appeal is to be 
governed by the law of procedure in force ut the date of the presentation of the appeal. 
Where, therefore, an appeal, presented when Act X, of 1877 was in force, has been dis- 
missed under #. 556 of that Act, the appellant may apply for its re-adinission under 


6.658 5 and if such re-admission is refused, he is entitled to an appeal under s. 558.— 
Elahi Buksh v. Marachow, LL. R., 4 Cal. 825. 


On 28th September 1877 (é.¢., three days before Act X. of 1877 came into opera- 
tion), an application was made for the enforcement of a money-deeree by attachment 
(inter alia) of a political pension enjoyed by the defendants. Under Act VIII. of 
1859, x. 216, a notice was Isaned on the eame day to the defendants, calling upon them 
to show canse why the decree should not be executed. The defendants accordingly 
appeared on the day fixed (at which date Act X. of 1377 had come into force), and 
contended that, under #. 260, clog, of that Act, the pension was no longer attachable. 
Held that all proceedings, commenced and pending when Act X. of 1877 became law, 
were, under Act LE of 1808, 8, 6, to be roverned by the Jaw theretofore in force, the 
general rule of construction coutained in that section not being atfected or varied by 
Act X. of 2877, es. Dand 35 and that a lund pide application for enforcement of a 
decree ina particular way, coupled with an order of the Court in furtherance of that 
object, as mach constitutes a proceeding in execution commenced and pending as the 
actual issue of a warrant of attachinent.—Vidyaram v. Chandra Shekharram, I. L. R., 


4 Bom. 163. 


IN ALL anita instituted before Act X. of 1877 came into force, in which an ap- 
poal lay to the High Court under Act VILE, of 1859, an appeal still lies, netwith- 
standing the repeal of that Act by Act Xo of L&77. 0 Per Garth, C.—A suit is a 
“ Judicial proceeding,” and Che wonls © any proceeding” in Act L. of 1868, s. 6, include 
all proceedings in any suit from the date of its institution to iia tinal disposal, anil 
therefore core proceedings in appeal The word © procedure” in Act X. ef 1877 
8. 3, has vot the dame meaning as the word © proceedings” in the above-mentioned 

: The proceedings ina suit institated before Act X. of 1877 came inte force, 
including a special appeal if the old Code allowed one, go on to the end of the suit, 
notwithstanding the repeal of the elf Code. The “ pracedure” (ie., the machinery by 
which those proceedings are conducted) is, after decree, to be that provided by the 
new Cade. Per Jackson, J.—DPhe word “ decree,” ax detined in Act X. of 1877, does 
not include “ orders,” either original or appellate, pon matters arising in the 
of a suit or in execution of adevree. The power of the High Court to hear appeals 
from the Civil Courta in the interior is regulated by Act VIL of 1871. Act I. of 1868 
8. 6, covers proceedings taken in execution of decree which have been commence 
befure Act A. of 1877 came into force. Per Markby, Mitter, and Ainslie, J.J.—Ch. 
16 of the Letters Patent of 1865 empowers the Uich Court to hear appeals in all 
etaea ia which an appeal lay under Act VILL ef 1859—Runjit Stag ¢. Maherban 
Koos, T. L. B83 Cal. 602 (F.B.). See alau Ib. R., 2 Bum. 148 (FB) ; LL R, 
1 AH. 608 (FD; LoL. 4 Cal. 825, 
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Saving of certain Acts 4. Save as provided in the second para- 
affecting Central Provinces, graph of section 3, nothing herein contained 
Burma, Panjab, and Oudh. shall be deemed to affect tho following enact- 

ments (namely) :— 

The Central Provinces Courts Act, 1865: 

The Burma Courts Act, 1875: 

The Panjdb Courts Act 1877: 

The Oudh Civil Courts Act, 1879: 

or any law heretofore or hereafter passed under the Indian Councils 
Act, 1861, by a Governor or a Lieutenant-Governor in Council, prescrib- 
ing a special procedure for suits between landholders and their tenants 
or agents, 

or any law heretofore or hereafter passed under the Indian Coun- 
cils Act, 1861, by a Governor or a Licutenant-Governor in Council, pro- 
viding for the partition of immoveable property. 


And where, under any of the said Acts, concurrent civil jurisdiction 
ts given to the Commissioner and the Deputy Commiasioner, the Local 
Government may declare which of such officers shall, for the purposes 
of this Code, be deemed to be the District Court, 


§. The chapters and sections of this Code specified in the second 
Sections extending to Schedule hereto annexed extend (so far as they 
Provincial Small Cause are applicable) to Courts of Small Causes 
Conrts. constituted under Act No. XT. of 1865, aud to 
all other Courts (other than the Courts of Smal! Causes in the towns 
of Calcutta, Madras, and Bombay) exercising the jurisdiction of a Court 
of Small Causes, The other chapters and sections of this Code do not 
extend to such Courts. 


Tue above section applics to MLB. CLC. 


Tur effect of Act X. of 1877, 8. 5, coupled with sch. 2, is to render the whole of 
Chap. XX. (relating te insolvent debtors) inapplicable toa Mufassal Small Cause 
Court, notwithstanding the words “any Court other than a District Court” and “ any 
Court situate within bis district," which occur in that section, Consequently the 
Government Resolution of 3rd April 1878, investing the Jadge of the Sull Cause 
Court at Ahmedabad with power, under Ue said chapter, to adjudicate in insolveucy 
matters, is udéra vires and iuvalid.—-Lallu Ganesh c. Ranchhod Kahaudds, LL. R., 2 
Bom. 641. 


Baving of jurisdictin 6. Nothing in this Code affects the juris- 
and procedure— diction or procedure— 
ae set mae? Courts of (a) of Military Courts of Request ; 


(b) of a single officer duly appointed in the Presidency of Bombay 
(8) of officers appointed to try small suits in military bézérs at canton- 
to try small suits in Bom- ments and stations occupied by the troops of 
bay ; that Presidency ; or 
(-) of Village Mansifs (c) of Village Munsifs or Village Pan- 
and Village Panchayats in chdyats under the provisions of the Madras 
ee a f the Recorder of Ra 
of Recorder of Ran- (d) of the rder of Rangoon sitting as 
goon sitting as Insolvent an Insolvent Court in Rangoon, Maulmain, 
cart, Akyab, or Bassein : 
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or shall operate to give any Court jurisdiction over suits of which 
the amount or value of the subject-matter exceeds the pecuniary limits 
(if any) of its ordinary jurisdiction. 


Tue Deputy Commissioner of Akyah, sitting as District Judge, has power to 
entertain applications under Act X. of 1877, Chap. XX. 8. 6 (d) of that Act interposes 
no obstacle in the way of his dealing with such applications, nor does the exercise of 
such power in any way “ affect the jurisdiction of the Recorder of Rangoon” sitting 
ax an [nsolvent Court in Akyab within the meaning of that section —ZJn re Abdool 
Hamed, I. L. R., 4 Cal. 94. 


7. With respect to 
(a) the jurisdiction exercised by certain jigird4rs and other author- 
Saving of certain Bom. ities invested with powers under the provisions 

bay lawa. of Bombay Regulation XIII, of 1830 and Act 
XV. of 1840 in the cases therein mentioned ; and 

(b) casos of the nature defined in the enactments specified in the 
third schedule hercto annexed, 

the procedure in such cases, and in the appeals to the Civil Courts 
allowed therein, shall be according to the rules laid down in this Code, 
except where those rules are inconsistent with any specific provisions 
contained in the enactments mentioned or referred to 1n this section, 


8. Save as provided in sections 3, 25, 86, 223, 225, 386, and Chap- 
Presidensy Small Cause ter XXXIX., “and by the Presidency Small 
Courta. Canse Courts Act, 1882,"* this Code shall not 
extend to any suit or proceeding in any Court of Small Causes established 
in the towns of Calcutta, Madras, and Bombay, 
But the Local Government may, by notification published in the 
official Gazette, extend to any such Court this Code, or any part thereof, 
except so far as relates to appeals aud reviews of judgment. 


A, A Barrist subject, executed a bond (unregistered) hypothecating propert 
in British India to B. After the limitation period in Tiritiel India had expired, 
mued upon the bond ina French Court, aud having obtained an er-parte decree sued 
for enforcement in British India; A pleaded that no notice was given him of the 
wroceedings in the French Court, aud B’s suit was dismissed ; A then applied to the 
rench Court to cancel its er-parte decree, pleading that inasmuch as the bond wae 
executed in British India, the French Court was bound to apply the British Indian 
Lawe of registration and limitation : on a trial on the merits, the French Court found 
that the bond was executed in French territory, and decided, confirming ite first 
decree, that the British statutes peak did notapply. A appealed from the decree 
toa French Appellate Court, and his appeal was dismissed. B sued in British India 
on the French judgments, and A now pleaded that the French Courte had not, at the 
time those judgments were given, jurisdiction over him. The Court of first in- 
atance devreed B's anit, and the lower Appellate Court dismissed it on appeal. 

Held, restoring the decree of the original Court, that A, though a British subject, 
and not, in the particular circumstances of the case, subject to the jurisdiction of the 
French Court, had, nevertheless, equitably estopped himeclf from pleading that those 
Courts had not jurisdiction over bim. In suing as a plaintiff in the of a 
country to which he owed no allegiance, be had voluntarily submitted to their juria- 
diction, and he could not afterwards object to the validity of the judgments of those 
Courts on the ground that they had no jurisdiction over him. Held also, following 
VIL M. H.C. R. 14, that where the defendant in a snit in a foreign Court, without 
objecting to the competency of the Coart to entertain the suit, appeared in that Court 
and took his chance of a judgment in hie favour, he placed himself for the time 
under the juriediction of the Court, and could not afterwards take exception thereto, 








® The words quoted have been inserted by Act XY. of 


o 
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An irregularity, even if proved, in the procedure of a foreign Court, was not suffi- 
cleat reason for refusing to enforce a jadgwent of such Court. Where limitation 
was merely prohibitive of the remedy, and not destructive of the right, the judg- 
ment of a foreign Court was not open to objection on the ground that a suit on the 
contract would he barred by the Law of Limitation applicable in the country in 
which the contract was made. The mere possession of property in a forvign country 
did not, by reason of the protection enjuyed, confer on the Courts of that country 
jurisdiction over a foreigner neither domiciled nor resident therein in respect of 
matters unconnected with the property. Second Appeal No. 407 of 1878.—Nall- 
thamli Mudahar v. Ponnusami Pellai, 4 Ind. Jur. 229. 


ee ee _ = aoe Cude is divided into ten Parts as 


The first Part: | Suits in General. 

The second Part: Incidental Proceedings, 

The third Part: Suits in particular Cases, 

The fourth Part: Provisional Remedies. 

The fifth Part: Special Proceedings. 

The sixth Part: Appeals. 

The seventh Part: Reference to and Revision by the High Court, 
The eighth Part: Review of Judgment, 


The ainth Part: Special Rules relating to the Chartered High 
Courts. 


The tenth Part: Certain Miscellaneous Matters, 


PART I. 
OF SUITS IN GENERAL. 


CHAPTER I. 
Or rae Junispicrion oF Tax Courts anp Res Jupicata. 


, 10. No person shall, by reason of his de- 
faced | be ae of scent or place of birth, be, in any civil proceed- 
descent or place of birth. ing, exempted from the jurisdiction of any of 

the Courta. 


Tne ebore section applies to M. 8. C. C. and P. 8 C.C. 


11. The Courts shall (subject to the provisions herein contained) 
Courta to try ail oivit, have juriadiction to try’ all guits of a civil na- 
suite unless specially barred. ture, excepting suits of which their cognizance 
is barred by any enactment for the time being in force. 
Explanation.—A suit in which the right to property or to an 
office si gnenrieer is a suit of a civil nature, not withstanding that 
such right may depend entirely on the decision of questions as w 
religious rites or ceremonies, ee 
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Surrs as to religious rites or ceremonies, which involve no question of the right 
to property or to an office, are not suits of a civil nature, nor are the intended to be 
brought withia the jurisdiction of the Civil Courts. A suit, therefore, by the plaintiffs, 
as members of a committee of management of a Hindu temple, to compel the heredi- 
tary priests of the temple to take out certain ornaments front the treasury of the 
managing cominittee, and to obtain a declaration that the said ornaments, after they 
had been #0 taken out of the treasury, were in the custody of the priests, and that 
they were respunsible for their safe custody, was held unsustainable. 8S. 11 of the 
Civil Procedure Code, Act X. of 1877, introduces no new law, but merely declares the 
law as it has always been adiainistered.—VdAsudev and another (Original Defendants), 
‘ oe v. Vammaji and others (Original Plaintiffs), Respondents, I. L. R., 5 

om. 80. 


12, Except where a suit has been stayed under section 20, the 
Court shall not try any suit in which the matter 
in issue is also directly and substantially in issue 
in a previously instituted suit for the same relief between the same 
parties, or between parties under whom they or any of them claim, 
nding in the same or any other Cuurt, whether superior or inferior, 
in British India having jurisdiction to grant such relief, or in any Court 
beyond the limits of British India established by the Governor-General 
in Council and having like jurisdiction, or before Her Majesty in Council, 
Explanation.—The pendency of a suit in a foreign Court does 
not preclude the Courts in British India from trying a suit founded on 
the same cause of action. 
Tue above acction applies to M. S.C. C. and P.S. C. C. 
Tne judgment of a foreign Court, obtained on a deeree ef a Court in British 


India, is no bar te the execution of the original decree.—Fakuruddeen Mahomed Assan 
vy. The Official Trusteo of Bengal, 1. L. Ry 7 Cal. 82. 


Pending suits. 


13. No Coart shall try any suit or issue in which the matter direct- 
ly and substantially iu issue has been directly 
and substantially in issue in a former suit be- 
tween the same parties, or between parties under whom they or any of 
them claim, litigating under the same title, in a Court of jurisdiction 
competent to try such subsequent suit or the suit in which such issue 


has been subsequently raised, aod bas been heard and finally decided 
by such Court, 


Erplanation I.—The matter above referred to must, in the former 
suit, have been alleged by one party, and either denied or admitted, ex- 
pressly or impliedly, by the other, 


Explanation II.—Aoy matter which might and ought to have been 
made ground of defence or attack in such former suit shall be deemed 
to have been a matter directly and substantially in issue in such suit. 


Explanation ITT—Any relief claimed in the plaint, which is not 


expressly granted by the decree, shall, for the purpose of this section, be 
deemed to have been refused. 


Explanation [V.—A decision is final within the meaning of this 
section when it is such as the Court making it could not alter (except on 
review) on the application of either party or re-consider of its own 
motion. A decision liable te appeal may be final withiu the meaning 
of thie section until the appeal is made. 


Hes judicata, 
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; ton V.—Where persons litigate bond Ade in respect of a 
private right claimed in common for themselves aud others, all persons 
interested in such right shall, for the purpose of this section, be deemed 
to claim under the peraoss so litigating. 


Hzpanation VI—Where a foreign judgment is relied on, the 
production of the judgment duly autheuticated is presumptive evidence 
that the Court which made it had competent jurisdiction, unless the 
contrary appear vn the record ; but such presumption may be remuved 
by proviag the want of jurisdiction. 


Tye above section applics to M.S. C. C. and P. 8. CL C. 


AN ORDER refusing an application to execute a deeree ix not an adjudication withia 
hs seta res judicata.—Hurrusvondary Dasseo v. Juggobundhvo Dutt, 1. L. R., 

Unprr Act X. of 1877, 8. 13, the law ia now the aime as it was under Act VITT. 
of 1859 prior to the passing of Act I. of 1872.—Naéranji Bhikhdbhéi e. Dipd Umed, 
I. L. R., 3 Bom. 3. 

Act X. of 1877, s. 13, exp]. 5, only applies to cases where several different persons 
claim an easement or other right under one common title, e.g. where the inhabitants 
of a village claim by custom a right of pasturage over the same tract of land or to 
take water from the same spring or well.—Kalishunkur Doss 9. Copal Chunder Dutt, 
I. L. B., 6 Cal. 49. 

THIs section does not require a plaintif— at once to assert all his titlee to property, 
or to be thereafter saapnen from advancing then. The maxim, Nemo baa verart 
debet in eddem causd, cannot apply where the right oo which the second suit is 
broaght ix not the same as that asserted in the former sait.—Sadaya Pillai vo. Chinni, 
1, L. R., 2 Mad. $52. 


AN aprLication by petition under Act IT. of 1874, s. 63, is a suit within the 
incaning of Act X. of 1877, 8.13, and therefore ix barred by the disposal of a former 
application in the same matter under the same section or under Act XXIV. of 1867, 
8. 60, which the Act of 1874 repeals ; this is so whether the order is one for payment 
of moncy or one dismissing the pvtition.—Eliza Smith v. The Secretary of State, 
I. L. R., 3 Cal 340. 


Acrorpina to the rule of rea judicata in England, in order to make an adjudl- 
cation in ene suit a bar to the plaintiff's proceeding: ire another, i muat be showa, Ist. 
that the parties ia buth suite are the same 3 2nd, that the thing sought to be recoveres 
is the same ; 3rd, that the grounds upon which the cliim is founded aro the same ; 
and, 4th, that the character in which the partios sue, or are sued, in the «ame.—Per 
Garth, C.J., Denobundoo Chowdry ev. Krixtomonve Doxsec, LL. H., 2 Cal. 152. 


Expuanation 5 to's. 13 of the Code of Civil Procedure would not make a judg- 
ment obtained in a suit agninst one co-sharer bindiag on uuother cu-sharer no party to 
such auit, in respect of the rights exjoyed in common by such co-slsrere in their come 
mon property. Nor could such explanation ho applied to a case instituted, or the 
judgment delivered,in such case, daring the tiine when the old Code of Civil Proce- 
dure was in forcve.—Hazir Gazi v. Sonamonce Dassee, I. L. K., 6 Cal. 31. 


Not only may the plez of res judicata, though not taken in the memoranduin 
of appeal, be entertained in second appeal, under the provisions of 8. 542 of Act X, of 
1877, but even when such plea has not been urged in either of the lower Courts, or 
in the memorandum of appeal, if raimed in the second appeal, it must be connidered 
and determined cither upon the record as it stands, or after a remand for finding of 
ee Ismail ( Plaintiff) o. Chattar Singh and another (Defendant), I. L. K., 
4 All. 69. 

Wage one of several co-sharere, owners of a piece of land defined by meter 
and bounds forming part of a revenue-paying estate, brings a suit for partition, in 
which he does not svek to have his joint ability for the whole of the Government 
revenue annulled, such suit is cognizable by the Civil Conrts which have jurisdiction 
to determine the plaintiff's right to have his share divided and to make a decree 
eyo FP immer Nandi (Plaintiff) v. Har Nerain Deb (Defendant), [. L. 
- ; 
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gn the judgment of s Conrt of first instance upon a particular jesue is ap- 
sbiled against," thet juflgment ceases to be res judicata, and becomes res subjudice ; 
and if the Appellate Court declines to decide that issue, ahd disposes of the case on 
other grounda, the jadgment of the first Court upon that issue is no more 2 bar toa 
fnture suit thah if would be if that judgment had been reversed by the Court of 
appeal.—Nilvara (Original Plaintiff), Appellant, ». Nilvaru and others (Original De- 
fendants), Respondents, I. L: R., 6 Bom. 110. 


A oLar™ to certain pecuniary benefits and payments in kind which a plaintiff 
alleges himself is be entitled to receive from the defendants in respect of the per- 
formance of certain religious servicés, is a claim which the Courts of Justice are 
bound to entertain ; and if, in order to determine the plaintiff’s right to such bene- 
fits, it becomes necessary to determine incidentally the right to perform the services, 
the Courts must try and must decide that right.—Krishpama and others (Plaintiffs) 
v. Krishnusami and others (Defendants), I. L. B., 2 Mad. 62. 


Hep by the Full Bench that the law of res judicata doer not apply in proceed- 
ings in execution of adecree. Held, therefore, by the referring Bench, where on an 
application for the execution of a decree the question was raised whether the decree 
awarded mesne-profits or nat, and the Court executing it determined that it did not 
award mesne-profits, that such determination was not final, but such question was 
open to re-adjudication on a realy Ll application for execution of the decree.—Rup 
Buari (Judgment-debtor) v. Ram Kirpal Shukul (Decree-holder), I. L. R., 3 All. 141 

F.B.). 
: In A suit by raiyats againet their zamindér, praying for measurement of certain 
land, and for a declaration of the amount of yearly rental, it appeared that, in a pre- 
vious suit for rent by the zamindér against the raiyats, the rniyats had alleged that the 
umount of rent and the extent of land had been over-stuted by the zamindar, but the 
Court decided that the raiyata were bound by a jamabandi signed by them, and re- 
fused to try whether the extent bad been over stated. Held that the present suit was 
ast eh as res judicata.—Roghoo Nath Mundul ». Juggut Bundhoo Bose, I. L. R., 

Jal, 214, 

Tux plaintiff suod to recover certain lands, claiming them as a portion of A, and 
alloging that A was portion of a mouza which had been leased to him in patni by the 
vamiodir. Tho euit was diaminsed, on the ground that though A was knewn aa & 

tof the plaintiff's mouza, yet it had been included in a patni lease of an adjoin- 
Ing mouza, which the samindars had granted to the defendants previously to the date 
of the plaintiff's lease. The plaintiff brought a secund suit claiming another portion 
of A on the saine title. Meld that the claim was barred as res judleata—Sundbya 
™ ‘yy. Dabi Churn Dutt, I. L. B. 6 Cal. 715. 


» final hearing in ap of a suit for confirmation of possession of 
certain land and for the recovery of the produce of such land alleged to have been 
carried away by the defendants, the plaintiff brought a suit again, asking not only 
for coufirmation of possession, but also for the recovery of the produce which had 
arixen since the institution of the other suit. /e/d that the second suit, so far as it 
sought for the recovery of the produce, was not barred by the first suit.—Bissessnr 


Singh and others (Plaintiffa), Appellants, ». Gunpat Singh and others (Defendants), 
Raanandantg, 8 ny Law Rep. tS. Z ta, pat £ and otmers ( en ) 


eer sued fe 8 i iscadaiet al ee — mokurruree rights to certs 
sand for rnesne-profita, alleging the had heen wrongfully ejected by the 
predecessors in title of the defendants. A previous suit on the sas papel of activn 
was hvard and diamiased on the ground of limitation: Held that the present suit 
was not barred as res judicata under Act VIII. of 1859, s. 2 (corresponding with 
Act X. of 1877, 6. 13), inasmuch as the first suit having been brought after the 

tiod allowed by law, the Court in which it was instituted was not competent to 
Ak er oe it-——Brindabun Chunder Sirkar », Dhununjoy Nuehkur, lL. L. R., 


Marra in issue may be defined as matter from which, either by iteelf or in con- 
nvotion with other matter, the existence, non-existence, nature, or extent of any right, 
liwility, or disability, asserted or denied in any suit or proceeding, necessarily follows 
(a. 3, Ev. Act) ; and the first and scoond il naar shew that matter will be con¢i- 

to have been directly and y in iesne, if it ie matter in issue which 
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might and ought to have been put forward by either plaintiff or defendant in the pre- 
vious suit. the plaintiff peste have made the same claim in the prior action, but 
did not, the subsequent suit will be barred.—Denobundoo Chowdry ». Kristomonce 
Dussee, 1. L. B., 2 Cal. 152. 


THE question whether the partics toa suit in a Court of Revenue for arrears 
of rent stand in the relation of Jandlord and tenant is one which it is neocavary 
for such Court to try incidentally for the purpose of disposing of such suit, but 
not one which such Court has special jurisdiction to determine, and ita determina- 
tion of that question is not that of a competent Court. Consequently, where a Court 
of revenue deterraines, in such a agg the parties do not stand in such relation 
such determination does not bar the party alleging that the parties du stan 
in such relation from suing in the Civil Court to establieh auch relation.—Gopa] 
(Plaintiff) vr. Uchabal and others (Defendants), I. L. B., 3 All. 51. 


A DECREE against a Karnavan of a Malabar tarwad, as auch, is binding upon the 
members of that tarwad, though not parties to the suit, in the absence of fraud or 
collusion. A Karnavan is not a mere trustee, nor do the rules of Courts of Equity 
as to the necessity of making cestui que trusts parties to suite against trustees by 
atrangers apply to the case of a Karnavan and tho members of the tarwad. Ex- 
planation 5 of #. 13, Civil Procedure Code, is not limited to the case of a suit: ander 
s. 30. The members of a tarwad claim under a Karnavan, suing as such, withia 
the meaning of Explanation 5 of « 13. Status of Karnavan discussed.—Varanakot 
Narayanan Namburi v. Varanakut Narayanan Namburi, 1. L. 8., 2 Mad. 328. 


Acr X. of 1877, 4. 13, expl. 2, wag meant to apply to a case where the defendant 
has a defence which, if he had se pleased, he might, and ought to, have brought 
forward ; but, as he did not bring it forward, the suit has been decreed ayuinst hin, 
Under such circumstances the defendant ia as much bound by the adverse decree as 
if he had set up the defence, and he is cqually estopped from setting up that 
defence in any futare suit under similar circumstances, The oxplanation was never 
intended to enable a purty to treat a point of law as having beco decided in his 
favour in a former suit, which was in fact not so decided, and which it wan not 
necessary, for the purposes of the suit, to decide at all—Ghursobhit Abir vy. Ramdut 
Singh IL. R., & Cal. 923. 


I, ro whom the obligee of a bond for the payment of moncy in which tmmove- 
able property was hypothecated had assigned by sale her right thereunder, sued, by 
Virtue of the deed of sale on such bond, for the muncy due thereunder, claiming to 
recover by the aale of the hypothecated property. The suit waa dismixsed ou the 
ground that the deed of sale, nut being registered, could not be reccived in evidence, 
and consequently ['s right to sue on such bond failed. I, having procured the exe- 
cution of a freah deed of sale, and caused it to be registered, brought a second 
suit on such bond by virtuc of such deed of sale, claiming aw before. Field that the 
evcond suit was not barred by the provisious of s, 13 of Act X. of 1877.-—Ishri Dat 
(Plaintiff) vo. Har Narain La) and others (Defendants), 1. L. B., 3 All. 334. 


Iw a guit to recover possession of certain land, where it appeared that there had 
been a previous suit between the saine parties with respect to the same land, in which 
the then plaintiff sought to have their possession confirmed, and that in that snit the 
lower Courts had decided the case both on the question of title and possession, but oa 
special appeal the High Court had dealt only with the question of possession, and ia 
dismissing the appeal bad not gone into the question of title, and the defendant in 
that suit spe plans sued to recover possession of the land. Held that the qnestion 
of title was still open between the parties, and had not been heard and finally decided 
by a Court of competent jurisdiction in a former suit within the meaning of s. 13 of 
Act X. of 1877 (Civil Procedure Code).—Gungabishen Bhugut v. Rughouuath Ujha, 
I. L. B., 7 Cal. 381. 


Wuenx a queation of title has to be, and is, decided by a Court of competent 
jurisdiction with reference to the value of the subject-matter in dispute, such dedi- 
gion, or the ultimate decision upon appeal from such decision, is final, and the ques- 
tion of title becomes a res judi as between the parties to the suit, although it 
may have the eftect of determining the title to an estate or estates, the value of 
which exceeds the jurisdiction of the Court in which the suit was instituted. Per 
White, Justice—In considering, on the hearing of an appeal, the competency of a 
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urt for the purpose of deciding upon a question of res judicata, the powers of 
oan in which t the suit rea fasticated, and not those of the Court in which the 
suit was decided on appeal, must be looked to.—Toponidhee Dhirjgir Gosain (Plaint- 
iff) v. Sreeputty Sahanee (Defendant), I. L. B., 5 Cal. 832. 


IN onDER to see whether a question is res judicata within the meaning of s. 13, 
Civil Procedure Code, the former decree and the questions decided thereby must 
alone be considered. The words in s. 13, “has been heard and finally decided by 
such Court,” do not apply to an opinion expressed in the judgment on other issues 
not matorial for the purpose of the decree, though properly determined under s. 204 
by the Court of first instance.—Niamut Khan v. Phadu Buldia (I. L. R., 6 Cal, 319) 
and Lachman Singh v. Mohan (I. L. R., 2 All. 497) dissented from. — Where a plaint- 
iff improperly brings a defendant before a Court, and this suit is dismissed, the 
defendant should not be deprived of coats merely because the Court considers the 
defence a fabrication to meet the plaintiff's claim.—Devarakonda Narasama (First 
Def ae) Appellant, and Devarakonda Kanaya (Plaintiff), Respondent, I. L. R., 
4 Mad. 154. 

Wuerg the plaintiff ina suit prays that a person may be substituted on the 
record as the heir of a defendant who has died, the Judge should raise an issue as to 
whether the person sought to be substituted is the heir of the deceased defendant. In 
1872, A brought a suit on a mortgage against the mortgagor, a Hindu widow who 
died pending the auit. A then applied that the suit should be revived against B as 
the representative of the defendant. B denied that he was such representative, but 
the Judge refused to go into the question, made B a party, and gave A a decree for 
the sale of the mortgaged property. B subsequently brought a suit to have it de- 
lured, inter alia, that the mortgage and decree oaly covered the widow's life-interest. 
Held that the suit was not barred either as res judicata, or under the provisions of 
a. ¥44 of the Code of Civil Procedure.—Kanai Lall Khan v. Sushi Bhuson Biswas, 
LL. R., 6 Cal. 777. 


Tr plaintiff brought in 1876 a suit against the defendant in respect of the same 
subject-matter aad founded on the same cause of action as the present suit. Issues 
of fact arising on the merits were inquired into ; but « certificate of the Collector 
under section 6 of the Pension Act (No XXIII of 1871), which was necessary to 
give jurisdiction to the Court, not having been obtained, the claim was rejected on 
that ground. Held that the Court not having legally pronounced on the merits of 
the former cave, the opinions expressed on the issues were not res judicata 0 as to 
bar the maintenance of the present suit. The non-production of the Collector’s 
certificate does not necessarily constitute such a want of due diligence on the 
plaintiff's part as to disentitle him to the deduction of time allowed by section 14 of 
the Limitation Act, XV. of 1877.—Putali Meheti (Applicant) v. Tulja (Opponent), 
I. L. 8. 3 Bom. 223. 


8 cavusep a notice of ejectment to be served upon K in respect of certain land 
alloging that he held thy same by virtue of a lease which had expired. K contested 
his liability to be ejected under s. 39, denying that he held the land by virtue of such 
lease, and alleging that he held it under a right of occupancy. The Revenue Court 
decided that K held the land under a right of occupancy and not under such lease. 
8 thereupon sued K in the Civil Court, claiming possession of such land, on the 
allegation that K was a trespasser wrongfully retaining possession thereof after the 
expiration of hia loase. Held that the suit was cognizable in the Civil Courts, and 
the decision of the Revenue Court did not render the matter in issue res judicata. 
The provisiona of 8.13 of Act X. of 1877 do not apply to applications such as 
these under 8. 39 of Act XVII. of 1873.—Sukhdaik Misr and others (Plaintiffs) ve. 
Karim Chaudhri and another (Defendants), I. L. R., 3 All. 521. 


hd . 


8 anp B jointly sued N for the redemption of a mortgage of an cight-anna 
share of a village, B suing as the purchaser from the mortgagor of a moiety of such 
share. N did not, in defence of such suit, assert a right of pre-emption in respect vf 
such moiety, although such right had accrued to him on ite sale by the mortgagor 
to B. Sand B obtained a decree in such suit, and the mortgage was redeemed. N 
subeoquently sued B and his vendor to enforce his right of pre-emption in respect of 
such loads & Heid that it was incumbent upon N in the former suit to have asserted 
in defence his right of pre-emption in reepect of such moiety, inasmuch as if that 
right had been established, it must, so far aa B was concerned: have proved fatal to 
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his title to redeem, and that, as he had not done eo, the suit to enforce hig right af pee: 
emption was barred by the provisions of s. 18 of Act X. of 1877, Explanation I1.—. 
rave Dat (Plaintiff) ». Bhoiro Bukhspal and ‘others (Defendanta), I. L. RB. 8 All. 


A DECREE obtained ex parte ia not final within the meaning of expl, 4, 9. 15, of 
Act X. of 1877. Such a decree is not conclusive evidence of the amount of rent pay- 
able by the same defendant in another suit for subsequent rent of the same property. 
Where the plaintiff sued the defendant for a year's rent at the aame rate which had 
been decreed to him for a previous year in a suit which he had brought aguinat the 
same defendant for rent of. the same property, and relied upon the former decree, 
which had been obtained ex parte, sa which he also alloged had been duly executed, 
as evidence of the amount of rent due to him by the defendant, but it appeared that 
the lower Court had found that the alleged execution-proceedings were fraudulent, 
and that no steps har been taken which gave finality to the decree. Held that tho 
decree was not conclusive evidence of the amount of rent due from the defendant, or 
2 oa uestions with which it dealt.—Nilmoney Singh v. Heera Lal] Dasa, I. L. R., 

Cal. 23. 


Tur obligee of a bond payable by instalments sued the obligor for four instal- 
ments, claiming with referrence to the terms of such bond interest on such instalments 
from the date of such bond. The obligor contended in that anit that, on the proper 
construction of the bond, the interest on auch instalments should he caleulated from 
the dates of default. The abligee obtained a decree for interest aa claimed. The obligeg 
subsequently again sued the obligor for four instalmenta, again claiming interest on 
such instalments from the date of such bond. The obligee contended again in the 
second suit that intereat should only be calculated from the dates of defanlt. Held 
that the question as to the date from which interest due on the defaulting instalments 
was exigible under the terma of such bond was rea judicata. Jt in the “matter in 
isane.” not the subject-matter” of the suit, that forms the essential test of rea judi- 
ecta ins. 13 of Act X. of 1877 —Phalwan Singh (Plaintiff) v. Risal Singh and 
another (Denfendanta), I. L. 1., 4 All. 55. 


A Hinpv ened for compensation for the loss of his daughter's services in conse- 
quence of her abduction by the defendant, and for the costs incurred by him in pro- 
secuting the defendant criminally for auch abduction. The defendant was convicted 
on such prosecution : eld that the decision of the Criminal Court did not operate 
under. 13 of Act X. of 1877 to bar the determination in such suit of the question 
whether the defendant bad or had not abducted the plaintiff's daughter. Also that 
the plaintiff was entitled to recover the costa of such criminal proceedings. The 
dauchter in this cage was a married woman, who had been deserted hy her husband, 
and at the time of her abduction was living with the plaintiff, her father. Held by 
Stnart, C.J.—That the suit by the father for compensation for the Joss of his 
daughter's services in consequence of her abduction was, under the circumetances, 
maintainable. J7ald by Oldfield, J.—That a suit by a Hindu father for the loss of his 
dau shter’s services in conseqnence of her abduction is not maintainable.—Ram Lal 
(Defendant) ¢. Tula Ram (Plaintiff), 1. L. R., 4 All. 97. 


G s0LD an estate nominally to the minor son of K, but in reality to K. K 
brought a euit in bis minor son's name against N, the mortgagee of such estate, to 
redeem the same. N get ap ae a defence to auch aait that such sale wax invalid under 
Hindn law, as such estate was a share of certain undivided property of which he 
waa co-sharer, and had been made without hie consent. It was finally decided in that 
suit that such estate was a share of auch undivided property and not the separate pro- 

tty of G, aud that euch sale was invalid, having been made without the consent of 
N, a co-sharer of anch undivided property. G mubsequently redeerned such estate, and, 
having dune so, sold it a second time to K. N thereupon sned K to act aside anch 
gale on the same ground as that on which he had defended the former auit. Held 
that the issuc in such sait whether each estate was a ahare of undivided property or 
the snparate property of G waa res judicata, inaamuch as K, though not in same, yet 
in fact, was a “ party” to the former snit io which such iasae was mised and finally 
decided.—Khut Chand (Defendant) v. Narain Singh (Plaintiff), 1. L. R., 3 AIL 812. 


Expiamation 5 of 3.13 of Act X. of 1877 only applies to cases wherc several dif- 
ferent pers one claim an easement or other right ander one common title, an, for instance, 


where the inhabitants of « village claim by castom a right of pasturage over the same 
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tract of land or to take water from the same spring or well. Where therefore A, in 
defending a suit brought against him by B, to have it declared that he had a right to 
build a wall across a drain, set up a preecripuve right to use the drain, and it was de- 
cided that no such prescriptive night existed in A ; and, subsequently, C brought a suit 
wzninat B, claiming to use the same drain as an easement, and asking for the removal 
of the wall in question in the former suit, and B set up the judgment in the suit 
between himself and A, as a bar to the suit. Held that the right claimed by C not. 
being one which he and other inhabitants of the neighbourhood claimed under one 
comiuon title, but @ prospective right which he claimed individually in respect of his 
own house and premises, and depending upon the length of time he had used the right, 
wns a separate claim, and that the judgment in the suit between B and A did not 
gs _ a bar to his suit.—Kalishunkar Doss v. Gopal Chunder Dutt, I. L. R., 
Cal. 49. 

Cenrarn immaveable property wae attached in execution of a money-decree 
held by A, dated 22nd August 1871, On Ist April 1872, the same property was sub- 
sxjuently attached in execution of adecree held by B, dated 19th August 1871, 
which directed the sule of the property in satisfaction of a charge declared thereby. 
The property was sold in execution of the decree. The Munnif directed that the 
sroceeds of the sale should be paid to B. A, who claimed them on the ground that 

e had first attached the property, appealed aguinst this order. The Judge, declarin 
that A was entitled to the proceeds, reversed the Munsif's order. A then obtaine 
au order from the Munsif, directing B to refund the money, which he did, and it was 
paid to A. B sued A to recover the money by establishment of his prior right to 
the same, and for the cancelment of the Judge's order, alleging that the same was 
tnude without jurisdiction: fleld (by a majority of the Full Bench) that the suit 
was one for money received by the defendant for the plaintiff’s use, and was there- 
furs governed by sch. 2, art. 60. Held (by the Division Bench) that A was not 
vatitied, an the first attaching creditor, to the sale-proceeds.—I. L. R., 1 All. 333 (F.B.). 
Seo also Bhawani Kuar v. Rikhi Ram, LL. B., 2 All 354. 


N provuent a suit against P for enhancement of rent. P's defence was, first, 
' that no notice of enhancement had been given ; sacondly, that the rent was not en- 
haaceable, as he and hix predeccasors in title had held it at a fixed rent from the date 
of the Permanent Settlement. The suit waa dismissed on the ground that no notice 
had beon given ; but tho Munsif stated in his judgment that he considered the rent 
onhanceable, because he did not beliove in the genuineness of the documentary evi- 
dence produced by P. The decree merely ordered that the suit should be dismissed, 
the portion of the pidgment as tu the enhunceability of the rent not being embodied in 
the et P, therefore, had no right of appeal against that portion of the judgment. 
Tu a subsequentsuit by N against P, for enhancement of rent of the same tenure, it was 
held that, on the rule laid down by the Privy Council in Soorjeemonee Dayee v. 
Suddanuod Mohapatter, and Krishna Pehari Roy v. Bunvari Lall Roy, P was preclud- 
ed, by the decision in the former suit, from denying that the rent of the tenure was 
enhanceable, although the decision on that point was not embodied in the decree. The 
tuaterial tindings in each cave should be embodied in the decree, and if they are not, 
it is incumbent on the parties, to avoid their being bound by decisions against which 
thoy have no right of appeal, tu apply to snitad the decree in accordance with the 
judgment.—Niamut Khan ¢. Phadu Buldia, I. L. R., 6 Cal. 319. 


B, wo held a decree for money against I, cansed certain propenty to be attached 
in exectttion of such decree aa the property of his jundgment-debtor. M, the wife of 
I, objected to such attachment, claiming such property as ber own, Her objection was 
disallowed, aud she consequently brought a suit against B to establish her nght to 
auch property. She died while that suit was pending, leaving by will such property 
to her sons. That suit proceeded in the names of her sons, who claimed such property 
under such will, The lower Courts only decided in that suit that such property 
belonged to M, and not to I, and it was therefore not liable to be sold in execution of 
b's decree Dr the latter. They did not consider the question whether M's sons 
wore entitled to such property under the mother's will. In second appeal in that suit 
B contended that I, as an heir to M, was entitted to a fourth share of such property, 
and such share was liable to be aold ia execution of such decree. M's sons did not 
contend icfore the High Court that they were entitled to the whole of sach property 
under their mother’s will to the exclusion of I. The High Court allewed B's conten- | 
tide, 5B brought « fourth share uf such property tu sale in execution of bis decree, and | 
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purchased it himeelf. Thereupon M's sons sued him for anvh share, claiming it under 
their mother's will, Held that their mother’s will waa.a matter which should bave been 
made a ground of defence by M’s sous in the course of the trial of the second appeal 
in the former snit between them and B, and that, not having been so made, it was res 
judicata in the sense of «. 13, explanation ii, Act X. of 1877.—~Saltan Ahmad and 
others (Plaintiffs) ve. Maula Bakhsh (Defendant), LL. R., 4 AML 21. 


AN ex parte decree js not final within the meaning of explanation iv., «. 13 of 
the Civil Procedure Code, Act X. of 1877, so long as it is open to the Court on the 
application of the parties to modify it-—Nilmont Singh Deo (Plaintiff), Appellant, 


Ld 


tv. Hira Lall Dass (Defendant), Respondent, 8 Cal. Law Rep. 257, 


In order to constitute the har of res judicata it is not saficient merely that an 
issue on the aame point should have been raised in the former suit, although that 
jasue may have been incidentally decided ; but it must appear that the matter 
referred to was alleged by one party and either denied or admitted expressly or 
impliedly by the other.—Shama Charan Chatterji and others (Appellants) ». Prosono 
Coomar Santikar and others (Respundents),°5 Cal. Law Rep, 23]. 


A pecre ol:itained by A in a suit brought by him to establish a right to close a 
passage, ever which an casement by prescription was claimed by the defendant in 
Aid bi of his own house, ia no bur, on the yround of res fedicata, to a anit: against 
A by a third person claiming an easement similar tu that claimed by the defendant 
in the former suit aver the same passage, and in respect of a liouxe similady situat- 
ed.—Kali Shunkar Dass ( Plaintiff ), Appellant, «. Gopal Chunder Dutt (Defendant), 
Respondent, 6 Cal. Law Rep. 543. 


Tx a suit for possession of a plot of land situate in B, the plot waa claimed by 
the plaintiff as appertaining to mauza M, and by the defendant as appertaining to 
mauza S, and ‘atl party setup a pottah from the same lessor, the gzamindar, im proof 
of hus tithe. It was held that while the Jand known ay 1 appertained to mauza M, 
the pottuh of the defendant was prior in date to that of the plaintiff, and that the 
defendant therefore had the superior tithe. Ao sceond enit for another plot of land 
situate iu B was subsequently instituted by the same plaintiff, and the same tide put 
forward. eld that tho matter in dispute was rea judicata by the former anit.— 
Suodhyamuli (Defendant), Appellant, e. Devi Charan Dutt and cthera (Plarntiffs), 
Respondents, 9 Cal. Law Rep. 216. 


In a suit for rent and for ejectment the defendant pleaded that hig temnre was 
transferable and istemrari, and consequently protected by the Rent Law. In a former 
suit for arrears of previous vears in which the defendant pleaded that his tenure 
was istemrari, the plaintiff obtained a decree for ejectment on non-paymert of rent 
within 15 days. In that case the defendant raved his tenure by payment within the 
time stated. Held that, inasmuch as the defendant might, in the former suit in 
which the nature of the tenure was put ip issue, have urged that his tenare was both 
transferable and istemrari, he ner not, in the present suit, be allowed to alter his 
defence, aud rely upon the tenure being transferable. Woormatara Debi. Unne- 

rna Dossee, 2 B. L. R., P. C., 158. cited and followed. (Compare new Act X. of 
1877, a. 13, expl. ii.) —Denomoya Dabia Chaudhrain and another (Plaintiffs), Appel- 
lante, ¢. Anungo Moyi and others (Defendants), Respondents, 4 Cal. Law Rop. 699. 


A, HavIne sued B for possession of a picce of land, and obtained a decree for 
possession of a portion only. entered into an agreement, hy the terms of which he 
was to take a greater part of the land than he was eatithd to under the decree 
upon the condition that he A) should not prefer an apyeuh and that, in the event of 
his doing so, the whole land claimed in the suit should become the property of B. 
Jn contravention of this agreement A appealed and obtained a decree for possession 
of the entire piece of land, whereupon B instituted a suit, claiming to have posses- 
sion of the same in terms of the sgreement. J/eld that the agreement was valid, 
although its effect was  seaeag| to render the former auit innperati ve ; and, further, 
that the previous suit between the parties was no bar to B's suit, a new canse of 
action having arisen upon the breach of the agreement.—Jati Ram, Talookdar, 
cpeve Appellant, c. Daas Ram Kolita (Defendant), Respondent, 3 Cal. Law Rep. 
74. 


C.P.3 


18 JURISDICTION OF COURTS AND RES JUDICATA, 


A anp B executed a document providing for the repayment of aloantoC. C 
anbsequently sued A and B for the amount of the loan, basing the suit upon an 
alleged oral agreement by A and B to repay their proportionate shares of the debt. 
Thie suit failed, and C brought a fresh suit to recover the same amount, on the do- 
cument executed hy A and B. Jfeld (Kernan, J., dissenting) that the matter in issue 
in the second suit was substantially different from that in issue in the first, and that 
sections 13 and 438 of the Civil Procedure Code did not apply. Section 18, explana- 
tion ii., did not apply, there being a separate cause of action in the second suit, 
which could not fate been made a ground of attack in the first. Held that a do- 
cument which provided for the delivery of paddy in addition toa specific sum of 
money was not a “promissory note.” To ensure as a promissory note an instru- 
ment must contain o promise to pay moncy only. Referred case 6 of 1878.—Muthu 
Chetti v. Muthan Chetti and others, 4 Ind. Jur. 567. 


A ORTAINED a decrec against B, the widow of C, for possession of property 
mortgaged by her to A’s father E, and D, the reversionary heirs of C, intervened in 
the suit, and the decree was made as ayainst them. In the schedule to the plaint, 
the mortgaged property was described as including mauza A and 8 annas of mauza 
B, and mauza B was described as “ usli with dakhili,” that is, mauza C and mauza D, 
but in the body of the plaint it was described simply as mauza B. After A’s death 
D and E commenced an action against his son F for an adjudication of their right to 
16 annas of mauza D, and it was found that mauzas C and D were not “ usli with da- 
khili,” but two distinct mauzas, and that the former mortzage-deed had not included 
mauza D. Held (affirining the judgment of the High Court at Calcutta) that in the 
first suit tho Court was called upon the adjudicate upon the property as described 
in the body of the plaint and not as described in the schedule, and that the decree 


in that suit was no bar to the second suit—Babu Het Narain Singh v. Babu Ram 
Prasad Singh and others, 4 Ind. Jur. 471. 


In 1852 A acquired a plot of land (TI) by Government grant. The adjoining 
ai (11) had in 18513 been granted by gautidari lease to D; but in 1853 another 
ease of it was granted, by a person who claimed to be the agent of the owner, to 
E. In 1859, E sued A for trespass on ao piece of land, which he alleged to be part 
of II, but which A had cultivated as being part of I, and obtained judgment, 
against which A appealed to the Privy Council. Pending the appeal D sued for 

session of II, and obtained judgment against E. D failed to pay bis rent, and 

I was pegs gale, and sold to Bb, who thereupon obtained leave to be made a 
party to ity to the Privy Council, and filed a case in which he alleged that 
the interost of the original respondent had ceased, and that he himself was preclud- 
ed from enforcing his rights pending the appeal. The Judicial Committee allowed 
the pees on the ground that the disputed land belonged to F, but they stated 
that they did not adjudicate upon any question of title as between the persons inter- 
ested in IJ, and they made no order for payment of costs by B. B afterwards 
sued A's executor for possession of the disputed land. Held (reversing the judg- 
ment of the High Court at Sree that B's claim was res judicata by the previ- 
ous judgment of the Privy Council. A direction as to costs cannot alter the effect 


2 


of | pedestal as between the parties to the action —Belchambers, executor of Tiery, 
wv. Ashootosh Dhur, 4 Ind. Jur. 527. 


Tar plaintiff sued to recover possession of certain houses and grounds as belong- 
ing to his samindaéri, setting forth that the premises in question hast been occupied by 
his paternal grandmother, on whose death the defendants had taken wrongful pos- 
rl The defendants claimed to be legally entitled to the premises in question, 
and contended that the plaintiff's suit was barred under this section by reason that 
the pluintiff had already, during his grandmother's lifetime, brought a suit against her 
and the defendant's father, as a co-defendant, to establish his right to the same pre- 
mises, which suit has been diamissed. The defendants also pleaded limitation. It 
appeared that in the former suit the relief sought by the plaintiff was substantially to 
restrain his grandmother from acts of waste in alienating property which had be- 
longed to ber deceased husband by assigning it to her co-defendant ; but that, es 
re the property now claimed, although it was mentioned in the plaint, no charge 

been made that she had assigned it, or intended to assign it, to her co-defendant, 
nor any allegation to show that the co-defendant had any interest in it. Held, re- 
versing the decisions of the lower Courts, that, under the circumstances, the decision 
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in the former suit was not a decision in a snit between the same parties or parties 
under whom they claimed, and that the cause of action in the present suit was not 
determined in the former suit. Held also that the defendant's plea of limitation 
could not be determined without a finding as to whether the plaintiff's grandmother, 
who died within the period of limitation, had held the premises with the plaintiff's 
leave, or as a trespasser.—Zaminddér of Pittapuram v. Proprietors of Kolanka, I. L. 
B., 2 Mad. 23. 

H, rue proprietor of a one-third share of a certain undivided estate, made a gift 
of such share to P. He subsequently, in February 1875, gave a mortgage of such 
share, in his capacity as P's guardian, to N and 8, the two other co-sharers of such 
estate. In March 1878, P, having attained his age of majority, brought a suit, as « 
co-sharer of such estate, under such gift, against N and 8 for possession of certain land 
appertaining to such estate, on the ground that they were using such land as if the 
were the eole proprietors thereof. The lower Appellate Court, observing that aaah 
land was the property of the three co-sharers, that the mortgage of P's rights to N 
and S did not affect those rights as such, and that N and 8 were not justified in using 
such land, asthey were the exclusive proprietors thereof, gave P a decree for possession 
of one-third share of such land. Nand 8S appealed to the High Court on the ground 
that P should not have been awarded possession, as they were in possession of such 
land as mortgagees. The High Court remanded the cave for the determination of the 
issue thus raised by N and S; and the lower Appellate Court found that N and 8 
wero in possession of P's share of such oatate as mortgagees under the mortgage made 
by H above referred to, and of such land as such. P did not take any objection to 
this finding ; and it was adopted by the High Court, and embodied in its final decree. 
In October 1879, P sued N for possession of his share in such estate, claiming under 
the gift from H, and alleging that the mortgage of such share by H to N was invalid. 
Held that, inasmuch as such mortgage was matter substantially in issue in the former 
suit, the mattor in issue in the second suit was rea judicata under explanations i. and 
ii, 8. 13 of Act X. of 1877.—Nirman Singh (Defendant) v. Phulman Singh (Plain- 
tiff), I. L. R., 4 All. 65. 


In 1864 the obligee of an instalment-bond, in which certain immoveable property 
was hypothecated as collateral security for the payment of the instalments, brought 
& suit upon such bond “against Z and A (the obligors) and the property hypothe- 
cated in the bond, defendants,” claiming to recover instalments which were duo and 
nopaid, und a declaration of his right to recover instalments which were not duc as 
they fell due. He obtained a decree in such suit for “the amount claimed” against 
the “two defendants." It was also provided in such decree that, “until the satix- 
faction of the entire amount of the bond, the plaintiff can realize the amount of 
each instalment hy executing this decree.” The obligee re in execution of such 
decree to recover, by the sale of such property, which hud passed into the hands of 
third parties after the passing of anch decree, instalments which had become due 
after the passing of such decree and had not been paid. Such execution having been 
refused on the ground that such decree was a money-decree, the obligee brought a 
second snit upon such bond to recover such instalments by the enforcement of the lien 
therein created on such property. eld that, although the enforcement of such lioa 
was claimed in the former suit, yet, inasmuch as it was very questionable whether 
the Court was competent to grant the second relief claimed in that suit, viz, a de- 
claration of right te recover instalments which were not due in execution of a decree 
for instalments which were due, and the claim in the second suit was not the same 
as that in the former suit, the plaintiff asking for instalments said to be actually due, 
and not for a declaratory decree for instalments not due, the second suit was not 
barred by s. 13 of Act X. of 1877.—Utnruo Lal and another (Defendants) v. Behari 
Sing and another (Plaintiffs), I. L. R., 3 All. 297. 


M sven BR in the Court of the Munsif for a bond, alleging that he had satisfied 
the bond debt, and for a certain sum which he alleged had been paid by him to R in 
excess of the bond debt. On the 24th November, 1875, the Munsif, having taken 
an account, and found that Rs. 138-7-4 of the bond debt were still due, made a decree 
dismissing the suit. R appealed to the Subordinate Jadge, who, on the 16th Sep- 
tember, 1876, finding that Re. 520)-2-2 of the bond debt were still due, affirmed the 
Munsif's decree. M appealed to the High Court on the ground that an appeal by 
B did not lie to the Subordioste Judge, as Kk was not aggrieved by the Munsif's 
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decree. The division bench before which the appeal came, on the 10th August, 
1877, holding that R was not competent to appeal to the Subordinate Judge, set aside 
the proceedings of the Subordinate Judge. In deciding the case the division bench 
made certain observations to the effect that the account between the parties was not 
finally settled, but might be taken aguin in a fresh suit. In November, 1877, M 
instituted a fresh suit against R to recover the bond on payment of Rs. 188-7-4, the 
sum found by the Munsif in the former suit to be due by him to R. Held, en the 
question whether the finding of the Munsif in the former suit was final and conclu- 
sive between the parties, or the account might be again taken, that that finding 
being a finding on a matter directly and substantially in issue in the former suit, 
which was heard and finally decided by the Munsif, wes final and conclusive between 
the parties, and the account could not be again taken. Held alse that the observa- 
tions of the division bench in the former suit were mere “ obifer dicta” which did 
not bind the courts disposing of the fresh suit—Mobhun Lall (Plaintiff) v. Rain 
Dayal and another (Defendants), I. L. R., 2 All. 843. . 


Tus jurisdiction of a Small Causc Court is not ousted in a suit for damages for 
carrying away the produce of certain land when the defendant sets up title to the land 
in answer to the claim. 8S. 546 of the Code of Civil Procedure precludes a second 
appeal in a suit for damages under Re. 500, although the suit has been instituted in 
ths District Munsif’s Court and not in a Court of Small Causes, and although a ques- 
tion of title has been raised by the defendant and decided. Per Turner, C.J.—When 
a suit is brought in a form in which it is cognizable by a Small Cause Cuurt under Act 
XI. of 1865, the Court cannot decline jurisdiction if it appears that incidentally a 
question of title is rained which it has pot jurisdiction to determine for any other 
purpose than the decision of the suit before it. Under such circumstances the Court 
may, however, Bopeny grant a reasonable adjournment that the question may be liti- 
gutod and determined by the proper tribunal, Per Muthisaini Ayydr, J.—The ques- 
tion, what is a suit of the nature cognizable in Courts of Small Canses within the 
meaning of #. 586 of the Civil Procedure Code, has reference to the mode of adjudi- 
cation and not to the orion, and the fact that the suit is instituted in the District 
Munsif'’s Court and not ina Court of summary jurisdiction makes no difference for 
the purpones of that section. If the matter adjudicated on in a suit is only incident- 
ally in issue or cognizable, the adjudication is final, whether by a Court of concurrent 
or limited jurisdiction, only for the purpose and object of that suit. Per Innes, J.— 
The decree of a Small Cause Court in a case where a question of title is raiscd inci- 
dentally is nv bar to a suit upon the title under s, 13, expl. 2, of the Civil Procedure 
Code, because the Stall Cause Court is net competent to pass a decree upon the 


tithe.—-Manappa Mudali (Plaintiff), Appellant, v. 8. T. McCarthy (First Defendant), 
Respondent, I. L. R., 3 Mad. 192. 


R, on THE 30th December, 1870, obtained an ex parte decree against D, in execu- 
tion of which he attached properties X and Y on the 4th January, 1871. D applied 
for a re-hoaring, which was granted ; and on the 30th of December, 187], 4 Nectes 
was again passed againat 1), in execution of which the same properties were attached 
on the 9th of August, 1872. and purchuged at the executiuiteale on the ist August, 
1874, by Ro On the 14th February, 1871, D had executed a solehnama and mort- 
gage in favour of G, plalaing among other properties X and Y as security for a loan 
made to him by @. having made dvfault in payment, G obtained a decree aguinst 
him in terms of the solehuama un the 28th February, 1871. Subsequently, D 
granted another mortgage of the same properties in favour of G. G sold his decree 
and mortgage to the plaintiff, who in execution of the decree attached properties X 
and XY. In these execution-proceedings R brought forward the fact of bis purchase 
of the kame properties in August, 1874, and his claim was allowed, and the properties 
X and Y released from attachment on the 4th March, 1876. The plaintiffs had, on 
the 8th March, 1872, obtained a mortgage from D, on which they had obtained a 
decree on the 28th September, 1874, in execution of which they had attached X and 
Y ; but on B claiming them under hia purchase in August, 1874, an order was made 
on the 10th April, 1875, releasing X and Y from attachment ; and in a suit by the 
plaintiff to set aside that order, they fuiled as to properties X and Y, on the ground 
that those propertios were not included in the ped 3 eof March, 1872. In a sub- 
sequent sult brought by the plaintiffx against R « B to set e the order of the 
4th March, 1876, and to have X and Y declared liable te he sold under the decree of 
the 28th February, 1871— Held that the suit was not barred under section 2 ef Act 
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VIII. of 1859 by the decree in the previous snit, nor was it barred by section 7 of 
the same Act. Held also that the purchase by Rin August, 1874, was eubject to 
the mortgage to G of the 14th February, 1871.—Radha Nath Kundu (Defendant) o. 
Land Mortgage Bank of India, Limited, and others (Plaintiffs), 1. L. R., 6 Cal. 559. 


TuE decision by a competent Court, that an application for the execution of a 
decree is barred by limitation, has the effect of res judicata ; and although such 
decision may be erroneous, yet so Jong as it remains unreverged in appeal it is valid 
and binding, and the question cannot be re-opened. A decision, that an application 
for execution is not time-barred, has a similar effect. On the 15th April 1868, the 
plaintiff applied for the execution of a decree held by him against the defendant, 
and certain houses were thereupon attached. In April 1869, the attachment was 
raised on the intervention of a third person. The plaintiff then brought a auit to 
establish his right to attach the houses, and obtained a decree on the 2Rth February 
1871. An appeal was made, and the suit was finally decided in the plaintiff's favonr 
in April 1873. After the plaintiff had obtained his original decree, and while the 
es waa pending, he applied for the sale of the houses in execution on the 30th 

ovember 1871, and subsequently made three other applications within three years 
of each ather, the last of which was dated the 30th October 1876. The Court 
rejected this application on the 28th November 1876, on the ground that the execu- 
tion of the decree was barred, as more than three years had elapsed between the first 
and recond applications (i.¢., the applications of the Poth April 1868 und 30th 
November 1871). The plaintiff appealed against the order; but his appeal was 
rejected, because he had failed to produce with it a copy of the order appealed 
against. The plaintif£ took no further steps in that preceeding, but made au fresh 
application for execution on the 10th August 1478. The Subordinate Judge rejected 
it, on the ground that the execution was barred, the matter being rea judicata. In 
appeal, the District Judge reversed that order, and allowed execution, On appeal 
to the High Court, Held, on the authority of Mungul Pershad Dichit ». Grija Runt 
Lahiri Chowdry (L. R. $ Ind. Ap. 123), that the rale of res judieata applied, and 
that the application of the 30th November 1471 was time-barred, and, a fortiori, 
every subsequent application was barred. Semble—A proceeding in cxecution is 
proceeding which terminates in a decree as defined by «. 244 of the Civil Pro- 
eedure Code (Act X. of 1877), and is, therefore, a suit within the meaning of the 
Code.— Manjunath Badrébhat (Original Defendant), Appellant, v. Venkatesh Govind 
Shanbhog (Uriginal Plaintiff), Respondent, 1. L. ., 6 Bom, 54. 


A Hinpvu of the Southern Maratha country, having two sons undivided from 
him, died in 1871, leaving a will disposing of ancestral estate substantially in favour 
of his second son, excluding the elder, who claimed his share in this suit. In 1861, 
a suit brought by this elder son against his father and brother to obtain a declaration 
of his right to a partition of the ancestral estate: was dismissed, on the ground that 
he had no right in his father's lifetime to compel a partition of moveables ; and that 
as to the immoveables the clana failed, because they were situate beyond the le 
diction of the Court. Heid, first, that this suit was not barred under Act VIE, of 
1859, section 2; the proceedings of 1461 not having amounted to an adjudication 
between the brothers as to their ryzhta in the extate arising on their father’s death, 
Secondly ; that the suit wae uot barred under the Limitation Act, XIV. of 1859, 
section 1, clause 13. As to the inunovenbles, sctting aside the fact that the plaintiff 
had remained in possession of one of the houses of the family which had been 
treated by the father as continuing to be part of the joint property, the decision of 
1861, based as to the imunoveables on the absence of jurisdiction to declare partition 
of them, caused this part of the claim to fall under the provisions of Act XIV. of 
1859, section 14. As to the immoveables ; assuming that they could, on the quea- 
tion uf limitation, be treated as distinct from the moveables, and that no payment 
had been made within twelve years before this suit by the ancestral banking firm to 
the plaintiff, the adjudication of 1861, whether in law correct or incorrect, | ind been 
that the elder son could not assert his rights in the moveubles until his father’s 
death. The defendant in this auit, who had taken the benefit of that ag aa 
could not now insist that it did not suspend the running of limitation on the ground 
that his brothers might have appealed from it if erroncous. So far, also, as the 
father’s interest was concerned, the succession only opencd on his death. Third! y; 
it having been contended that as a father and his sons were during his life co- 
parceners in the family estate, one of such co-parceners being able, according to the 
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decision of the Courts, by act inter vivos, to make an alienation of his undivided 
shares binding on the others, it followed that the father might dispose by will of his 
one-third share. Held that under the Mitakshara Law, as received in Bombay, the 
father could not dispose of his one-third share by will. The doctrine of the aliena- 
bility by a co-parcener of his undivided share, without the consent of his co-sharers, 
should not be extended, in the above manuer, beyond the decided cases. The Bom- 
bay Court had ruled that a co-parcener could not, without his co-sharers’ consent, 
either give or devise his share, and that the alienation must be for value. The 
Madras Court had ruled that although a co-parcener could alienate his share by gift, 
that right was itself founded on the right to partition, and died with the co-parcener 
the title of the other co-sharers vesting in ‘bern by survivorship at the moment of 
his death. Without a decision as to which of these conflicting views, in regard to 
alienation by gift, was correct, the principles upon which the Madras Court had 
decided against the power of alienation aM will, were held to be sound and sufficient 
tu support that decision —Lashman Dada Naik (Original Defendant), Appellant, v. 
Ramechunder Dada Naik (Original Plaintiff), Respondent, I. L. R., 5 Bom. 48. 


When foreign jngdment : . 
Gee ba Gait ia Betlal 14. No [foreign judgment shall operate as 
India. a bar to a suit in British India— 


(a) if it has not been given on the merits of the case: 

(b) if it appears on the face of the proceedings to be founded on an 
incorrect view of international law or of any law in force in British 
India: 

(c) if it is, in the opinion of the Court before which it is produced, 
contrary to natural justice : 

(d) if it has been obtained by fraud : 

(e) if it sustains a claim founded on a breach of any law in force 
in, British India. 

Tuk above section applics to M, 8, C. C. and P. 8. C. C. 


Tur judgment of a foreign Court, obtained on a decree of a Court in British 
India, in no bar to the execution of the original decree.—Fakurudeen Mahomed 
Assan v. The Ollicial Trustes of Bengal, I. L. B., 7 Cal. 82. 


CHAPTER II, 
OF THE PLACE OF Suina, 
Court in which suit to be 15. Every suit shall be instituted in the 
instituted. Court of the lowest grade competent to try it, 


Tnx above section applies to M. 8. C. C, 


For the purpose of determining the question of jurisdiction the valuation of 
a suit abould be computed according to the market-value of the subject-matter of 
tho auit, and not according ta the special rules applicable to valuation fixed in Act 
VIL of 1870.—Kalubin Bhiwéji ve. Vishraém Mawaji, I. L. R., 1 Bom. 543, 


Tux valuation of suite, for the purpose of jurisdiction, is perfectly distinct 
from their valuation for the fiscal purpose of court-fecs. Therefore Court-fees 
Acta, which are fiscal enactments, are not to be resorted to for construing enactments 
which fix the valuation of suits for the purpose of determining jurisdiction —Daya- 
chand Nemchand ¢. Hemchand Dbharamchand, I. L. R., 4 Bom. 515 (F. B.). 


Where a person has preferred a claim to property attached in execution of a 

16, on the ground that such property is not liable to sach attachment, and an 

order ia passed against him, and he sues to establish his right to such property : 

Held that the value of the subject-matter in dispute in auch cH for the purposes 

ne aera will be the amount of such decree.—Gulzaree Lal v. Jadaun Rai, I. 
a : 


799. 
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Sacrion 6 of Act VIIT. of 1859 (corresponding with e. 15 of Act X. of 1877), 
which provides that “ every suit «hall be instituted in the Court of the lowest gradu 
competent to try it,” does not affect the jurisdiction of a subordinate Judge to try 
a suit wherein several causes of action are joined, the cumulative value of which is 
over Rs. 1,000 ; notwithstanding that, if separate suits had been brought on these 
reveral causes, such suits muat have been instituted in the Court of the Munsif.— 
Mashoollah Khan v. Ram Lall Agurwallah, I. L. R., 6 Cal. 6. 


Tue suit was brought for a dissolution of partnership between plaintiff and Ist 
defendant and for an account as between them. It was alleged in the plaint that 
laintiff and 1st defendant entered into partnership in 1864 to work a jungle in the 
orth Arcot district which had been leased to plaintiff for three years. That 4th 
defendant was subsequently admitted a partner, and that the contract: was carried 
on under the atyle of R.T. and Co. That in March, 1867, 4th defendant took up a 
contract in Madras, and another general partnership was established, of which 
intiff and lat defendant were members ; that the funds of the Ist firm became 
incorporated in the 2nd firm, which was styled K. T. and K., and that thie firm 
undertook several contracts in Madraa and Chingleput. Finally, that the canse of 
action was the refusal of Ist defendant to account, and accrued in Nadrth Arcot 
district, where al] the defendants resided permanently. The District Jude dis- 
missed the suit on the ground that, under section 265 of the Indian Contract Act, he 
had no jurisdiction. Held, on appeal, that the District Court of North Arcot had 
jurisdiction, as the defendants were resident within the district. That the provision 
im the Contract Act is permissive, and docs not prohibit a suit elsewhere than at the 
place where the partnership was carried on if a anfficient ground of juriadiction 
exists.—Javali Ramaxami (Plaintiff), Appellant v. Sathambakum Theruvengadasmi 
and three others (Defendants), Respondents, 1. L. R., 1 Mad. 340. 


A TESTATOR bequeathed the income of his “altamgha” “ zamind4ri” and 
*“ thikadari” lands situate in the districts of Delhi, Hinsara, and Bulandshahr, to his 
five sons in equal shares, and to their issue ; directing that one of the sharers 
should manage the estate, accounting yearly to the others, and receiving ten per 
cent. per annum. The lands described as‘ altamgha” were in the Bulandshahr 
district, within the local limits of the jurisdiction of the Civil Court of Meerut ; and 
on them an establishment was maiutained at the expense of the catate, At Hansi, 
in Hissar, there was also a residence belonging to the estate, and another at Delhi. 
Tho will directed that the brothers might, if they liked, live together at Bilaspur, 
and build houses * with mutual consent in the altainghna end zamindari,” also that 
certain memorials of the testator were to He retained by the manager at Bilaspur. 
At this place the manager used to stay occasionally, though travelling, for the most 
part, about the estate during the cold weather. No particular place for reudering the 
poany accounts was fixed, either by eontract or in practice, but they were rendered 
y the manager to the sharers at different times and in different places, including 
Delhi, Bilaspur, and Hansi ; at which Jaxt place, it being the sadur station of Hissar, 
the order records of the estate were kept. When this suit was brought, the manager 
wag actually residing at the hill station of Mussoorie, in the Saharanpur district, fur 
the hot weather ; and in his anrwer he stated that the unsettled accounts were open 
to inapection by the sharers at Biluepur. eld that a pereon might “ dwell” within 
the meaning of Act VIII. of 1859, 8. 5, at more places than one ; and that, on the 
evidence, this manager so dwelt at Bilaspur as to make him subject to the jurisdic- 
tion of the Meerut Court in thia suit. It was, accordingly, not necessary to consider 
whether he was or was not also subject to that Court's jurisdiction by reason of tho 
cause of action having arisen within its Jocal limits ; nor was it necessary to con- 
sider whether he had or had not such a dwelling place at Hanai aa would ‘Gaye ren- 
dered him subject to the jurisdiction of the Hissar (Panjab) Courta. Other ques- 
tions disposed of in the Court of first instance having remained undecided by the 
High Court, which dealt with the question of jurisdiction alone, were considered 
with reference to whether there bad or bad not been shown any good reason for 
revereing or varying the order of the original Court. Among these, the question 
whether the m er’s comthission was to be calculated on the grossa rental of the 
estate, or on the income divisible among the sharera, was held to be settled by the 
indication of the latter mode of calculation in the will.—Sophia Orde (Plaintiff) v. 
Alexander Skinner (Defendant), 1. L. B., 3 All. 91. 


24 PLACE OF SUING, 


Scits to be inatituted 16. Subject to the pecuniary or other limit- 

where subject-matter situ- ations prescribed by any law, suits 
LG. 

(a) for the recovery of immoveable property, 

(5) for the partition of immoveable property, 

(c) fur the foreclosure or redemption of a mortgage of immoveable 
property, 

(d@) for the determination of any other right to, or mterest in, 
immoveable property, 

(e) for compeusntion for wrong to immoveable property, 

(s) for the recovery of moveable property actually uuder distraint 
or attachment, 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate : 


Provided that suits to obtain relief respecting, or compensation for 
wrong to, immoveable property, held by or on beLalf of the defendant, 
may, when the rehef sought can be entirely obtained through his personal 
obedience, be instituted either in the Court within the local limits of 
whose jurisdiction the property is situate, or in the Court within the 
local limits of whose jurisdiction le actually and voluntarily resides, or 
carries on business, or personally works for gain, 

Erplanation—Iu this section ‘ property’ means property situate 
in British Tudia, 

Tur above section applies to M. 8. C. C. 


Suita to be inatituted 17. Subject to the limitations aforesaid, all 
where dofendants reside or other suits shall be instituted in a Court within 
Serine OE aGtiOR eros. the local limits of whose jurisdiction— 

(a) the cause of action arises, or 

(b) all the defendanta, at the time of the commencement of the 
suit, actually and voluntarily reside, or carry on business, or personally 
work for gain ; or 

(c) auy of the defendants, at the time of the commencement of 
the suit, actually and voluntarily resides, or carries on business, or per- 
sonally works for gain: provided that either the leave of the Court is 
given, or the defendants who do not reside, or carry on business, or 
personally work for gain, as aforesaid, acquiesce in such institution. 
_  &zxplanation [—Where a person has a permanent dwelling at one 

place, and also a lodging at ayother place for a temporary purpose only, 

he shall be deemed to reside at both places in respect of any cause of 
action arising at the place where he has such temporary lodging. 

Explanation [1—~A Corporation or Company shall be deemed to 
carry on business at its aqle or principal office in British India or, in 
respect of any cause of action arising at auy place where it has also a 
subordinate office, at such place. 


(a.) A is w tradesman in Calcutta. B carries on business in Debli. B, by his 
__” iu Calcutta, buys gonde of A, and requesta A to deliver them to the East Indian 
Railway Company. A delivers the goods accordingly in Calcutta. A may sue B for 
the of the goods either in Calcutta, where the cause of act'on bas arisen, or in 
Dehli, where B carries on business. 
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(4.) A resides at Simla, B at Calontta, and C at Dehli. A, B, and C being together 
at Benares, B and C make a joint promiasory note payable on demand, and deliver it 
to A. A may sue B and C at Benares, where the cause of action arose. He inay also 
Bue them at Calcutta, where B resides, or at Dehli, where C resides ; but in each of 
these cases, if the non-resident defendant objects, the suit cannot be maintained with- 
out the leave of the Court. 


TueE above section applies to M. 8. C. 0. 


Were the cause of action occurs in the jurisdiction of a Court other than that 

in which the suit ia brought, the plaintiff must, under the provision of 5. 17, Act X. 

of 1877, show that the defendant at the time of the commencement of the suit 

actually and voluntarily resided or carried on business or personally worked for gaia 

within the jurisdiction of the Court in which the suit was brought—Mudbo Soolun 

oe (Defendant), Appellant, v. 8. Cochrane (Plaintiff), Respondent, I. L. R., 
mal, 417. 


18. In suits for compensation for wrong done to person or move- 
Suita for compensation able property, if the wrong was done within the 
fur wrongs to person or local limits of the jurisdiction of one Court, and 
moveables. the defendant resides, or carries on businesa, or 
personally works for gain, within the local limits of the jurisdiction of 
another Court, the plaintiff may, at his option, sue iu either of the said 
Courts, 
Tiiustrationa. . 
(a.) A, residing in Dehli, beats B in Calcutta, Binay sue A cither in Calcutta 


or in Debbi. 

(b.) A, residing in Dehli, publishes in Calcutta statements defamatory of B. B 
may sue A either in Caleutta or in Dehli. 

(c.) A, travelling on the line of a Railway Company whose principal office ix at 
Howrah, is upset and injured at Allahabad by negligence imputable to the Company. 
He may sue the Company either at Howrah or at Alluhabad. 


Tn above acction applies to M. 8. C. C. 


19. If the suit be to obtain relief respecting, or compensation for 
Suita for immoveable pro. Wrong to, immoveable property situate within 
perty situate in single dis- the limits of a single district, but within the 
trict, but within jurisdio- jurisdiction of different Courts, the suit may 
Dee eee en be instituted in the Court within whose juris- 
diction any portion of the property ia situate ; provided that, in respect 
of the value of the subject-matter of the suit, the entire claim be cog- 
nizable by such Court. 


If the immoveable property be situate within the limits of different 
| Buitsforimmoveable pro. districts, the suit may be instituted in any 
perty situate in different Court, otherwise competent to try it, within 
districta. whose jurisdiction any portion of the property 

18 situate, 
Tnx above section applies to M. 8. C. C. 


Unner Act X. of 1877, a. 19, it is not necessary to obtain the leave of the Court 
under cl. 12 of the Charter to sue in respect of immoveable property situate partly 
within and partly without the ordinary original civil jurisdiction of the High Court. 
Narain Singh ¢. Ram Lall Mookerjee, I. L. B., 3 Cal. 370. 

Tak mortgagee, under a bond, of properties situated in districts B and 
sacle the B Court on his bond, and’ chtelned | a decree for the mortgage money an 
interest, with a declaration that the decree should be satisfied by sale of all the 
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mortgaped property. A had not obtained the permission of the High Court under 

s, 12, Act VIII. of 1859, which was necessary to enable him to proceed ageinst the 
property in the C district. Having attached and sold all properties comprised in his 
decree situate within the jurisdiction of the B Court, A, under a certificate issued 
by such Court, obtained an order from the C Court attaching lands included in his 
decree sitnate in that district. D intervened, on the ground that he had purchused 
the same property in execution of another decree of the C Court against the same 
judgment -debtat and the property was released from attachment. A then sued D 
and the mortgagor to enforce his mortgage lien against the property in the C dis- 
trict. Hedd that the B Court had jurisdiction to give A a decree for the amount of 
the mortgage money and interest, though it had not power to enforce the decree 
against the property in the C district ; that the only effect of the decree was to 
change the nature of the original debt, which was a bond debt, into a judgment debt 
for the mortgage money and interest ; and that though A could not enforce bis licn 
against the property in the C district under the decree of the B Court, yet as that 
Pd tales had been sold to a third person, D, he was at liberty to sue D to establish 
lis tien for the mortrage debt and intercst.—Bolakee Lal (Plaintiff) ov. Thakur 
Pertain Singh and others (Defendants), 1. L. &., & Cal. 928. 


20. If a suit which may be instituted in more than one Court is 
Power to stay proceedings instituted in a Court within the local limits of 
where all defendants do not =whose jurisdiction the defendant or all the 
residy within jurisdiction. = defendants does not or do not actually and 
voluntarily reside, or carry on business, or personally work for gain, the 
defendant or any defendant nay, after giving notices in writing to the 
other parties of his intention to apply to the Court to stay proceedings, 
apply to the Court accordingly ; 
aud if the Court, after hearing such of the parties as desire to be 
heard, ia satisfied that justice is more likely to be done by the suit being 
institured in some other Cuurt, it may stay proceedi..gs either finally or 
till further order, and make auch order as it thinks fit as to the costs 
@lreudy incurred by the parties or auy of them. 


In such case, if the plaintitf 30 requires, the Court shall return the 
platut with an eudorsemens thereon of the order staving proceedings. 


Rivery such application shall be made at the earliest possible oppor- 

A).plication when to be tunity, and in all esses before the issucs are: 

malo. settled; and any defendant not so applying 
shall be deemed to have acquiesced in the institution of the suit. 


Tne above section (except para. 4) applies to M. 8. C. C. and P. 8 C. C. 


AN ACKNOWLEDGMENT in writing of a debt by a judgment-debtor is not such an 
woknowledgment an 6 contemplated by 5. 20, and will rot, therefore, operate to 
extend the period of lintitation in favour of the judyment-oreditor. The debt referred 
to in that section is not a judgment-debt, but a linhility to pay moncy for which a- 
euit can be brought—-Mungol Prashad Dichit ¢, Shama Kanto Lahory Chowdhry, 
11. R., 4 Cal. 708. See also I. L. R., 5 Cal. 894, 


A, wio was employed by B and Co. as their agent at Calicut, instituted a suit for 
the balance of an account against his principals in the Court of the Subordinate J udge 
there in duly, 1878. In December of the same year B and Co. instituted the present 
suit againat A for an account and for damages caused by his alleged. negligence. 
Heid that as in both euite practically the saiue issues were triable, A was entitled as 
having been firat to institute his euit to proceed in the Court in which he had 
chosen to bring his suit, and to have the other suit stayed, but without prejudice to 
- ices A ariel iv poy ti suit to institute a cross claim in the Calicut 

~—Mec etsre and others (Plaintiffs) er. Keow} vachand : 
ant), 4 Caf. ie Rep. 282. ‘ a a 
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21. Where the Court, under section 20, stays proceedings, and the 
Remission of court-fea Plaintiff re-institutes bis suit in another Court, 
where eutt instituted in the plaint shall uot be charge able with ey 
snother Court, court-fee; provided that the proper fee bh 
been levied on the institution of the suit iu the former Court, and that 
the plaint has been returned by such Court. 


Tue above section applies to M.S. C. C. and P. 8. 0. C. 


22. Where a suit may be instituted iu more Courts than one, and 
Procednre where Courts such Courts are subordinate to the same Ap- 
in whioh snit may be in. pellate Court, any defendant, after giving notice 
stituted = subordinate to i writing to the other parties of his intention 
nme AERA tare to apply to such Court to transfer the suit. to 
another Court, may apply accordingly; and the Appellate Court, after 
hearing the other parties, if they desire to be heard, shall determine in 
which of the Courts having jurisdiction the suit shall proceed. 


23. Where such Courts are subordinate to different Appellate Courta, 
Procedure where they are but are subordinate to the same High Court, 
not av subordinate. anv defendant, after giving notice in writing 
to the other parties of his intention to apply to the High Court to 
trausfer the suit to another Court having jurisdiction, may apply accord- 
ingly. If the suit is brought in any Court subordinate to a District 
Court, the application, together with the objections (if any) filed by the 
other parties, shall be submitted through the District Court to which 
such Court is subordinate. The High Court may, after considering the 
objections (if any) of the other parties, determiue iu which of the Courts 
having jurisdiction the suit shall proceed. 
| fact that portion of the property, the whole of which ia sued for in tho 
Court of the Mansif of (a), is of less value than the remaining portion, which is 
within the jurisdiction of the Munnsif of (4), is no sufficient ground for an applica- 
tion under the Code of Civil Procedure, s. 23, for a transfer to the latter Court. A 
party applying under s 23, Act X. of 1877, must first of all give notice to the other 
side. The application should then be received by the Munsif, and transmitted to the 
High Court through the District Court.—Musammat Purrunjoti and another (Plaint- 
iffs) v. Deon Pandaya and another (Defendants), 2 Cal. Law Rep. 352. 


24 Where such Courts are subordinate to different High Courts, 
Procedure where they are S8ny defendant may, after giving notice in 
subordinate to different writing to the other parties of his inteution to 
High Courts. apply to the High Court within whose juris- 
diction the Court in which the suit is brought is situate, apply accord- 


“If the suit is brought in any Court subordinate to a District Court, 
the application, together with the objections (if any), filed by the other 
parties, shall be submitted through the District Court to which such 
Court is subordinate ; 

and such High Court shall, after considering the objections (if any) 
of the other parties, determine io which of the several Courts having 
jurisdiction the suit shall proceed, 

WHenk a . being at the time a pauper, petitions, under the provision of 
Act VIIL. of 1859, for leave to ene as a pauper, but subsequently, pending an ensyui 
into his pe bl obtaing funds which enable hiin to pay the court-fees, and bis 
petition is allowed npon such payment to be numbered aud registered as a plaini, his 
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suit shall be deemed to have been instituted from the date when he filed his pepe 

petition, and limitation runs against him only up to that time. §. 13, Act VIII. of 
1859, enacts that when a suit is brought for immoveable property situated within 
districts subject to different Sudder Courts, the Judge in whose Court the suit is 
brought shall apply to the Sudder Court to which he is subject for authority. to pro- 
eved, and the Sudder Court to which the application is made, with the concurrence 
of the other Sudder Court within whose jurisdiction the property is partly situated, 
may give authority to proceed. But no power is expressly given in the section 
cited, or elsewhere in the Act, to direct the transfer of a suit brought in a Court 
subordinate to one Sudder Court to a Court subordinate to another Sudder Court. 
Query, whether Sudder Courts acting in concurrence have power to make such a 
transfer.—Stuart Skinner alias Nawab Mirza (Plaintiff) o. William Orde and another 
(Defendants), I. L. R., 2 All. 241. 


25, The High Court or District Court may, on the application of 
Transfer of suite, any of the parties, after giving notice to the 
parties, and hearing such of them as desire to 
be heard, or of its own motion without giving such notice, withdraw 
any suit, whether pending in a Court of first instance or in a Court of 
appeal subordivate to such High Court or District Court, as the case 
may be, and try the suit itself, or transfer it for trial to any other such 
subordinate Court competent to try the same in respect of its nature 
and the amount or value of its subject-matter. 
For the purposes of this section, the Courts of Additional and 
oe Judges shall be deemed to be subordinate to the District 
ourt, ‘ 
The Court trying any suit withdrawn under this section from a 
Court of Small Causes shall, for the purposes of such suit, be deemed 
to be a Court of Small Causes 


Tux above section applies to M. & C. C. and (except paras. 2 and 3) to P. 8. C. C. 


Tus High Court cannot mako an order of transfer of a case under Act X. of 
1877, ». 25, unless the Court from whioh the transfer is sought to be made has juris- 
diction to try it—Govind Chunder Goswami v. Rungun Money, I. L. R,, 6 Cal. 60. 


THE High Court cannot make an order of transfer of a case under 8. 25 of the 
Code of Civil Procedure, unless the Court from which the transfer is sought to be 
Marea aig Sata to try it.—Peary Lall Mozoomdar v. Komal Kishore Dassia, 


Se. 25 and 647 of the Civil Procedure Code (Aot X. of 1877) are both appli- 
cable to Courts of Small Causes in the mufaseal, and the former seotion is extended 
by tho latter to ezeoulen Dee in such Courta. Under s, 25 of the Civil Pro- 
ecidlure Code, Act X. of 1877, the District Judge has power to withdraw an appli- 
cation for execution of a decree from s subordinete Court (such as a Mufassal Court 
of Small Causes) and to diepose of it himself, ar to transfer it to another subor- 
dinate Court competent to deal with it. The distinction made for the purposes of 
limitation between suits, appeals, and applications by the Limitation Acts, has no 
bearing upon a question of  lbbasee wy eae trope Ranchoddas as manager of the eatate 
of M 1 Dalsukbram, Deceased (Apphesnt), I. L. R., 5 Bom. 680. 


EERIE AD 


CHAPTER III 
Or PaeTiEs, AND THEIR APPEARANCES, APPLICATIONS, AND ACTS. 


26. All persons may be joined as plaintiffs in whom the right to 
‘Persons who may be ny relief claimed is alleged to exist, whether 
joined as plaintifth. jointly, severally, or in the alternative, in respect 
of the same cause of action. And judgment may be given for such 
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one or more of the plaintiffs as may be found to be entitled to relief, for 
such relief as he or they may be entitled to, without any amendment. 
But the defendant, though unsuccessful, shall be eutitled to his 
Costs occasioned by so joining any person who is not found entitled to 
oon the Court, in disposing of the costs of the suit, otherwise 
irects, 
TxE above section applies to M. S. C. C. and P. 8. C. C. 
27. Where a suit has been instituted in the name of the wrong. 
Court may substitute or rson as plaintiff, or where it is doubtful whether 
add plaintiff for ortoplaint- it has been instituted in the name of the right 
iff suing. plaintiff, the Court may, if satisfied that the suit 
has been so commenced through a bond fide mistake, and that it is 
necessary for the determination of the real matter in dispute so to do, 
order any other person or persons to be substituted or added as plaintiff 
or plaintiffs upon such terins as the Court thinks just. 
Tue above section applies to M. 8. C. C. and P. 8. C. C. 


28. All persons may be joined as defendants against whom the 

Persons who may be join- right to any relief is alleged to exist, whether 

ed as defendants. jointly, severally, or in the alternative, in re- 
spect of the same matter. 

And judgment may be given against such one or more of the do- 
fendants as may be found to be liable, according to their respective 
liabilities, without any amendment, 

Tue above section applies to M. 8. C. C. and P.8. C. C. 


A STRANGER to a contract of which specific performance is sought cannot be a 
party to the suit. Where, therefore, the plaintiff aued as against one defendant for 
Rpecific performance of a contract to sell land, and as against another for a declaration 
that he was not entitled to any charge upon the said lands : Held that the latter de- 
fendant was improperly made a party to the suit.—Luckuinsey Ookerda (Plaintiff) v. 
Fazulla Cassumbhoy and others (Defendants), I. L. R., 5 Bom. 177. 

Reanina ss. 28, 29, and 32 of the above Act together, where an application is 
made under s. 32 for the addition of a person, whether as plaintiff or defendant, such 
person should, as a general rule, be added only where there are questions directly 
arising out of and incidental to the original causes of action, in which snueh person 
has an identity or community of interest with the original plaintiff or defendant.— 


Naraini Kuar ¢. Durjan Kuar, Naraini Kuar v. Piarey Lal, I. L. R., 2 All. 738. 


Tue plaintiffa brought a auit to recover certain sums of money from the defend- 
ants, due to thera under certain contracts which they alleged had been entered into 
by themselves, and one A D, as agent of the defendants, and asked for an acconnt., 
The defendants, in their written statement, contended that there was no privity of 
contract between themselves and the plaintiffs, and denied the alleged agency of 
AD. The plaintiffa, before the hearing, applied to the Court to have A D added as 
a party-defendant under ss. 28 and 32 of Act X. of 1877, axking to be allowed to 
amend their i gaa 80 as to pray for relicf in the alternative against the original de- 
fendants or the said A D, or both against the original defendants and the said A D: 
eld that, under 8. 28, they were entitled to the order on the authority of the case 
of Child e. Stenning (L. rf 5 Ch. D. 695).—Buddree Doss and another v. Hoare, 
Miller, and Co., LL. R, 8 Cal. 170. 

Per Fiztp, J.—Where « person sued for rent sets up the title of a third party, 
and alleges that he holde under, and pays rent to, him, such third ought nat to 
be made a party to the suit so as to convert a simple suit for arrcara of rent into one 
for the determination of the title to the property in respect of which the rent ia 
claimed. Such a suit raises only two issues, viz. :—(1) does the relation of landlord 
and tenant exist between the plaintiff and defendant ? (2) are the alleged arrears of 
rent due and unpaid ? and these are questiuns in which the plaintiff and defendant 
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: alone concerned, and no third party claiming a title adverse to the plaintiff can 
properly be made a party to the trial of these issues. 8.28 of the Civil Procedure 
Code is not imperative, but allows a discretion to be exercised ; and in such a suit it 
is better, both in the interests of Governinent and for the proper adjudication of the 
question of title, that it should be tried by a competent Court in a suit directly framed 
and brought for that purpose.—Lodai Mollah (Defendant) ». Kally Dass Ruy (Plaint- 
iff), 1. L. R., 8 Cal. 258. 


THe creditor of an insolvent, who hud assigned all hia property to trustees for 
the benefit of all his creditors generally, sued him for his debt, joining the trustees 
as defendants on the ground that they hed refused to register his claim. The trustees 
had refused to regixter the claim on the ground that the plaintiff had not applied for 
its registration within the tine notified by them, and that he would not consent to 
abide by the order which the High Court might make on an application by the trua- 
tees for ite advice regarding the claims of creditors who, like the plaintiff, hud applied 
for the registration of their claims after such time, but before the assets of, the insol- 
vent had been distributed. The deed of trust empowered the trustees to distribute 
the assets of the insolvent after a certain time among the creditors who had preferred 
their claime within that time, and declared that they should not be liable for such dia- 
tribution to creditora who had not preferred their claims within that time ; but it did 
nut empower them to refuse to register claims made after that time, but before dis- 
tribution of the assets. 2feld that the trustees had been properly joined as defend- 
ants in auch anit ; that their refusal to regiater the plaintiff's claim gave him a cause 
of action against them ; and that, juasmuch as the plaintiff had applied for the regis- 
tration of hia claim before the distribution of the assets, the trustees had improperly 
refused to register it.—Ajudhia Nath and others (Defendants) v. Anant Das, and 
another (Plaintiffs), 1. L. R., 3 All. 799. 


A, B, ©, and D, were the proprietors of a 2a, 13g. share in mouza E, and also of 
a 2a. 13. share ina mouza F, both in the district of Bhégalpur. On the 19th 
September 1872, A, B,C, und D mortgaged their shares in E and F, together with 
property in the district of Tirhut, to the plaintiff. On the 24th March 1873, A 
mortgagod his share in Eand F to J. On the 13th November 1872, A und B= mort- 
gaged their shares in Eto K. On the 25th March 1874, J obtained a decree on his 
tnortgnye, and the interests of A and B were purchased on the 5th January 1876 b 
IL. On the 17th April 1874, M, to whom the firet mortgage had been assigne 
obtained a decree and attached the property mortgaged. L objected that he had 
already purchased the interests of A, and on the objection being sllowed, M inatitut- 
ed a suit against L for a declaration of priority, and obtained a decree on the 9th 
Auguet 1876. In execution of this decree the property first mortgaged was sold on 
the 4th March 1878, and after satisfying the mortgago, a surplus of Re. 7.664 
remained. After the inatitution of the first suit, and before L's purchase, the 
plaintiff instituted ao suit ol his mortgage in the Tirhut Court without having. 
obtained leave to include t Hage hends of the mortgaged property situate in the 
Bhagalpur district. On the 17th July 1874, a decree was made in this suit. On the 
17th January 1877, K obtained a decrce on his mortgage, and shares of A and B in 
E were sold, and purchased on the 3rd September 1877 by N. The plaintiff had his 
decree transferred for execution to the Bhaégalpur Court, and he attached the 
surplus sale-proceeds gnd a la. 9g. share in E. This attachment was withdrawn on 
the objection of L, who drew out the surplus sale-proceeds. The share purchnsed 
by N was also released from attachment. The plaintiff now sued L, N, and the 
mortgagors for a declaration that his decree of the 17th July 1874 affected the E 
property, to recover the surplus eale-prooeeda from L, and in cave the decree should 
not be valid to the extont mentioned, for a decree declaring his prior lien on the 
yin BE. It was contended for the defendants that the Tirhut Court had no 
uriadiction in reapect of the Bhégalpur property ; that the suit was bad for multi- 
ariousness ; that certain persons, co-sharers with the plaintiff, should have been 
munde parties ; and that the cause of action had been split. Held that the Tirhut 
Court no jurisdiction in respect of the Bhigslpur property ; that the suit was 
not bad by reason of multifariousness ; and that it was not necesaury to make the 
laintiff's co-sharere parties, an he might be regurded as contracting on behalf of 
rimeelf and the other mombers of the family as undiselosed principala. Held also 
— le caueo of action had been split.—Bungeve Sing v. Svodivt fall, IL. KB. 7 


PARTIES, THEIR APPEARANCES, APPLICATIONS, AND AQT, $1 


29. The plaintiff may, at hia option, join as parties to the same 

Joinder of parties liable suit all or any of the persons severally, or Jointly 

On same contract, aud severally, liable on any cue contract, includ- 
ing purties to bills of exchange, hundis, and promissery notes, 


THE above section applies to M. §. C. C. and P.8. C. C. 


Tus drawer and ag or of bills of exchange can be ines us co-defendants 
in a anit brought by the holder of such billa—Pestonjee Eduljee Gurdur ev. Mirza 
Mahoined Ali and another, 1. L. R., 3 Cal. 541. 


REAPING se. 28, 29, and 32 of the above Act together, where an application is 
made under s. 32 for the addition of a person, whether as plaintitt or defendant, such 
person should, ak a general rule, be added only where there are questions directly 
arising out of and incidental to the original causes of action, in which such person 
has an identity er community of interest with th- original plaintiff or Aten 
Naraini Kuar v. Durjan Kuar, Naraini Kuar v. Piarey Lall, 1. L. R., 2 All. 738. 


80. Where there are numerous parties having the same interest in 


One party may sue or de. 0 suit, one or Mure of such parties may, with 
fend on bebalf of all in the permission of the Court, sue or be sued, or 
Fame interest. mav defend, In such suit, on behalf of all par- 
ties sointerested, But the Court shall in such case vive, at the plaintiff's 
expenay, notice of the institution of the suit to ull such parties either 
by personal service or (if trom the number of parties or anv other cause, 
rich service is nut reasouably practicable) by public advertisement, as 
the Court in each case may direct, 


Tue above section applies to M. 8. C. C. and P. S, C. C, 


Aw order under eg, 14, Act XX. of 1863, should be mandatory, and not prohibi- 
tory. Where a sacred book was kept ata temple, and was an object of veneration 
ty the members of the sect entitled to worship there: Held? that a suit: wonkd lie 
feds. 14 oof Act AX, of 1263, by some of the persons interested in the temple, to 
restrain the superintendent from = removing the book to another place, and that he 
shomld be directed to retain itas a portion of the furniture of the temple.—~Dhur- 
rom Singh «, Kishen Singh, 1. L. R., 7 Cal. 767. 


A DECREE against a Karnavan of a Malabar tarwad, as anch, is binding upon the 
monbers of that tarwad, though not parties to the anit, in the absenoe of fraud or 
codaaen, A Karnavan in not a mere trustee, nor do the rnles of Courts of Equity 
ax to the necessity of making cestai que trusts parties to suits against trustees by 
strangers apply to the case of a Karnavan and the meinhers of the tarwad.  Ex- 
planation 5 of #8. 13, Civil Procedure Code, is not limited to the case of a anit ander 
gs. 30. The members of a tarwad claim under a Karnavan, suing as such, within 
the meaning of explanation 5 of «. 18. Statue of Karnavan disenssed.—Varanakot 
Narayanan Namburi ec, Varanakot Narayanan Nabari, 1. L. ., 2 Mad, 32, 


In 1849, the Board of Revenue, acting under Reg. XTX. of 1810, interfered in 
the management of the affairs of a scinile: In a suit relating to the affaira of the 
temple matituted in 1878, it did not appear whether any transfer of property had 
been made under s. 4 of Act XX. of 1863, but it did appear that, in 1865, the Judge 
of Patna had appninted a manager of the temple. Met that the right of the Go- 
verninent officers to control use effairs of the temple lad been sufficiently proved. 
Section 14 of Act XX. of 1863 is generally applicable to all religious endowments, 
and while it, in one sense, restrains the ordinary Courts from dealing with cases 
aguinst trustees of religious endowments, it gives special facilities for suite in the 
principal Civil Courts of the district by any vf the persons interested in these en- 
dewments. Quere—Whether, considering the provisions of «, 3Q of the Civil 
Procedure Code, the retention of 8. 14 of Act XX. of 1863 is at al] necessary ? 

In a suit by two of the worshippers at a certain mosqne, inatituted after having 
obtained the sinction of the Advocate-General uoder s. 539 of the Civil Procedure 
CuJe, against the mutawalli of the mosque, and two uther peruns to whom the 
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mutawalli had mortgaged part of the endowed property to secure the repayment of 
a loan, it appeared that one of the mortgagees had sold some of the wugq f property 
in execution of a decree which he had obtained upon his mortgage, and the pro- 
perty had been purchased by the other mortgagee. The plaintiffs prayed that the 
woperty purchased might be declared to be wuqf ; that the sale in execution might 
be declared to be invalid ; that a mutawalli might be ep pointes by the Court ; and 
that the costa of doing the acte of the wuq f might be defrayed from the profits of 
the property te to the endowment. Hedd that, so far as regarded that portion 
of the prayer as fell within the provisions of #. 639 of the Code, the plaintiffs were 
not entitled to sue, as they were not “ persons having a direct interest in the trust” 
within the meaning of the section, and that the suit should have been instituted 
under 4. 14 of Act XX. of 1863 after aanction obtained under s. 18. Held also that 
though the plaintiffs might possibly have obtained leave to sue under s. 30 of the 
Code on behalf of themselves and the other persons attending the mosque, they not 
having obtained auch lease, were not entitled to institute the suit for the purpose of 
obtaining the relief asked for in the other prayers of the plaint. The words “trustee, 
manager, or superintendent of a mosque,” &c., mentioned in Act XX. of 1363, 
mean the trustee, manayer, or superintendent of a mosque, &c., to which the provi- 
sions of the Act are applicable, not the truatee, &e., of any mosque. And such per- 
sons are those to whom the provisions of Keg. XUX. of 1810 were applicable. The 
moxques, &c., to which the provisions of that Regulation were applicable, were 
mvaques for the aupport of which endowments had been granted in land by the 
Government of the country or by individuals, and the inosquer, &e., to which the 
provisions of Act XX. of 1863 apply, are, not any mosques, d&c., but any mosques 
for the support of which endowments in land have been made by the Government 
or private radividuals.—Jan Ali and another (Plaintiffs) v. Bam Nath Mundul and 
others (Defendanta), 1. L. R., 8 Cal. 32. 


$1. No suit shall be defeated by reason of the misjoinder of par- 

Auit not to fail by reason ties, and the Court may, in every suit, deal with 

of migjoinder, the matter in controversy so far as regards the 
rights and interests of the parties actually before it, 


Nothing in this section shall be deemed to enable plaintiffs to join 
in respect of distinct causes of action. 


Tue above section applies to M.S, C. C. and P. S.C. C. 


IN A gtiT instituted against six different parties, plaintiff praved for khdés possea- 
sion of a four-anna share in a certain Jot, or, in the alternative, for a decree for 
arrears of rent against the defendants, or such of the defendanta as should on 
enquiry appear to be respectively liable. It appeared that plaintiff had been kept 
ont of possession by one only of the six defendants, and that, if he was entitled to 
a decree for arrears of rent, another of the defendants was liable for a portion only 
of such arrears : Held (with reference to Act X. of 1877, 28. 83l and 45) that the 
auit was oot improperly framed ; that there was no objection to the prayer for 
alternative relief ; and that the suit should net have been dismissed for joinder of 
bee action.—Janokinath Muokerjee v. Ramrunjun Chuckerbutty, LL. R., 4 

Tie creditor of an insolvent, who had assigned all his property to trustees for 
the benefit of all hia creditors generally, sued him for his debt, joining the trustees 
at defendants on the ground that they had refused to register his claim. The trustees 
had refused to register the claim on the ground that the plaintiff had net applied for 
ita registration within the time notified by them, and that he wonld not consent to 
abide by the order which the High Court taight make on an application by the tras- 
tecs for its advice regarding the claims of creditors who, like the plaintiff, bad applied 
for the registration of their claims after euch time, but before the asseta of the insol- 
vent bad been distributed. The deed of trust empowered the trustees ta distribute 
the axseta of the insolvent after a certain tine among the ereditors who had preferred 
their claims within that time, and declared that they should not be liable for such dis- 
tribution to creditors who had not preferred their claims within that time ; but it did 
not empower them to refuse to register claims wade after that time, but befere dis- 
tribution of the assets, Heid that the trustees had been properly joined as defend- 
aaté in auch suit ; that their refusal w register the pluutifi’s claim gave him a cause 
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of action against them ; and that, inasmuch as tho plaintiff had applied for tho regis- 
tration of his claim before the distribution of the assets, the trustees had improporly 
refused to register it.—Ajudhia Nuth and others (Defendants) e. Anant Das and 
another (Plaintitfs), I. L. R., 3 ATL 799. 


A, B, C, and D, were the proprietors of a 2a. 13g. share in monza FB, and also of 
a 2a. 13g. share in mouza F, both in the district of Bhégalpur. On the loth 
September, 1872, A, B, C, and D mortgaged their shares in Eo and Fy together with 
property in the district of Tirhut, to the plaintif~. On the 24th March, 1873, A 
mortgaged his shure in E and F to J. On the 13th November, 1872, A und B mort- 
gaged their shares in E to K. On the 25th March, 1874, J obtained a decree ou his 
mortyage, and the interests of A and B were purchased on the 5th January, 1875, by 
L. On the 17th April 1874, M, to whom the first mortgage had been assigned, 
obtained a decree and attached the property mortgaged. Lo objected that he had 
already purchased the interests of A, and on the objection being allowed, M inetitut- 
eda suit againat L for a deelaration of priority, and obtained a decree on the 9th 
August, 1876.) In execution of this decree the property first mortyayed was sold on 
the 4th March, 1878. and after satisfying the mortgage, a surplus of Rs. 7,008 
renmined. After the institution of the first suit, and before G's purehase, the 
Plaintal instituted a sait upon hie mortgage in the Tirhnt Court: without havin 
obtained leave to include that portion of the mortgaged property situate in the 
Bhigalpur district. On the 17th July, 1874, 4 decree war made in this snit. On tlio 
17th Jaunary, 1877, K obtained a decree on his mortgage, and alates of A and Bin 
E were sold, and purchased on the 3rd September, 1877, by No ‘Phe plaintiff had his 
decreas transferred for execution to the Bhagalpnr Caurt, and he attached the 
surpuls sale-proceeds and a da. Gg. share in BE. This attachment was withdrawn on 
the objection of L, whe drow out the surplug sale-proceeds, The share parchased 
by N was also released from attachment. The phanuff now sned LE. Ny ard tha 
mortyagers fora declaration that his decree of the 17th daly, 1874, affected the 
property, to recover the surplus sale-proceeds from L, and in case the decree should 
not be valid te the extent mentioned, for a decree declaring his prior lien on the pro- 
perty in BE. It was coutended for the defendants that the Tirhut Court had no 
Jurisdiction in respect of the Bhagalpur property ; that the suit was bad for multi- 
fariousness ; that certain persons, co sharers with the plaintiff, should have been 
made parties ; and that the cause of action had been split. eld that the Tirhut 
Court had no jurisdiction in respect of the Bhagalpur property ; that the suit) was 
not had by reason of tnultifariousness ; and that it was pot necessury to make the 
pees co-sharers parties, as he might be regarded as contracting on behalf of 
thasclf and the other members of the family as undisclosed principals, d/edd alao 
that the cause of action had been split.—Bungsee Sing v. Svodist Lall, I. L. R., 7 
Cal. 739. 

Two of the sous of a juint mitakshara family, consisting of the father, three 
sons, and the widuw and auns of a deceased son, and carrying on business in part- 
nership, filed a suit on the 19th July, 1680, upon a Aatchitta, dated the Pith 
December, 1876. No time was fixed for the payment of inoney, but the last pay- 
ment made and entered hy the defendant on the hatchiftta was dated 30th July, 
1877. On the 26th July, when the case came on for hearing, it was objected by the 
defendant that all the persons who sought ta sue were not joined as plaintiff4, There- 
upon, on the application of the original plaintiffs, the father and the third son, who 
were described as the surviving partoers of the deceased son, were added as plaint- 
iffs, but not until the suit aa uguinst them was barred by limitation. Held that 
the Court had nightly exercised its discretion in adding the 3rd and 4th plaint- 
ifs to the record, although the suit was barred under s, 22 of the Limitation Act 
us against them. 2feld also that the claim of the original plaintiffs was likewise, 
inasnach as they couhkd only enforce that claim in conjunction with the other 
plaintiffs whose rights were burred under 8, 22 of the Limitation Act. In actions of 
contracts it i¢ the right of the defendant, if he takes the objection in proper Gm, to 
insist upon all perauns with whoin he has contracted being joined ax plaintiffs, and 
if. after the objection hax been raised, the plaintiff proceeds with the suit without 
taking proper steps to add the person or persons whose non-joinder has been objected 
te and the Court finds that the objection was well founded, the suit must be dis- 
mined. Baydonath Bag vr. Grivh Chuuder Roy (LL. B., 3 Cal. 26) dissented from. 
Held, further, that the suit would have been in tine if all the plaintiffs had jumud in 


C.P.5 
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the first instance. Per curiam.—The words “ prescribed period” in section 20 of the 
Limitation Act mean not the period prescribed for the payment of the debt, but the 
preseribed period of limitution. Taruny Charn Nundce ¢. Shaikh Abdoor Rahman 
(2G. be 346) doubted. There is no cquity, but often much injustice, in allowing 
one joint contractor out of inany to sue the detindont notwithstanding an objection 
thily raade by the latter, and the Court dias no right to allow one co-contractor to 
recover under such circnmetances, though he may no doubt adjust the same which 
he recovers with fis co-contractors. As between the members of a joint family any 
one or tnore may be authorized hy the rest to act as their agent or agents in any 
business tragnction 5 but when a joint family or any members of it carry on trade 
in purtocsship and contract with the ontside public in the course of that trade, they 
have no greater privileges than any other tradeis 5 if they are really partners, they 
must be bound by the same rale for enforcing their contracts in Courts of law as 


the members of any other partnership.—Ramsebuk and others (Plainvifis) v. Ram 
Lal Koodvo (Defendant), 8 Cal. Law Rep. 457. 


32. The Court may, on or before the first hearing, upon the ap- 
Court may dismiss or add = plication of either party, aud on such terms 
partics, as the Court thinks just, order that the name 
of anv party, whether as plaintiff or as defendant, improperly joined, be 
struvk out; 
and the Court may at any time, either upon or without such appli- 
cation, and on such terms as the Court thinks just, order that any 
plaintiff be made a defendant, or that any defendant be made a plaintiff, 
and that the name of any person who ought to have been joined, whether 
as plaintiff or defendant, or whose presence before the Court may be 
necessary in order to enable the Court affectually and completely to 
aljndicate upon and settle all the questions involved in the suit, be 
added, 

Consent af person added No person shall be added as a plaintiff, or 
aa plaintif or next friend, as the uext friend of a plainuft, without his 

own consent thereto. 

Vicehing-to. auita inetituk: Any peraon on whose behalf a suit is in- 
ed or defonded uuder seo. stituted or defended under scction 30 may ap- 
vn ply to the Court to be mado a party to such suit, 

All parties whose names are so added as defendants shall be served 

Defendants added to bo With a summons tin manner hereinafter mention- 
norved. ed, and (subject to the provisions of the Indian 
Limitation Act, 1877, section 22) the proceedings as ayaiust them shall 
be deemed to have begun ouly ou the service of such summons, 

Candice of wait The Court may give the conduct of the 

suit to such plaintiff as it deems proper. 


Tux above section applies to M.S. C. C. and PLS. CC. 


Ax oper refusiug aa application under Act X. of 1877, 5. 32, by a person to be 
added axa defendant ina suit, is aot spplicable.-—Karman Bibi o. Misti a LL. R., 
Tr anove scetion does nof contemplate any application to the Court by the 


iene proposed to be added --Moniudrobhomsan Bihowas er. Shosheelhooasun Biswas, 
o) I. ., ir Cal. tae 


A emeson alleged to be a lunatic, though not found se under Act XXV. of | 
may appuar either by vakil arin pecson. Under +. 32 of the Gade of Civil Procature, 
ne person can be added asa plaindf unless he has posviously consented thereto ; 
and tf a pson objects to he added asa phontiii, the proper cuurde ia to make him 
atefordant- Uta Sundar Dast OM aati) «+ Ranyi Haldar und others 
hw. RB, Cab B42. 
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Ina suit for the partition of joint fumily property, the mortgagees of the 
right, title, and interest of the plaintiff applied under Act X. of 1877, 8. 32, to be 
added us parties : Held that their presence was not necessary in order “to enable the 
Court effectually and completely to adjudicate and settle all the questions involved in 
the suit” within the meaning of the section.—Monindrobhovsun Biswas ve, Shushee- 
bhoosun Biewas, I. L. R., & Cul. $82. 


PLaintirr sued defendant for damages for slander of plaintiff's sister. The 
Court, regarding the suit as defective for warrant of parties, made plaintiff's sister 
a co-plaintiff under «. 73 of Act VIED of 1859. Weld? thatthe defect was one not 
to be remedied under that section, and that as there was no right of suit in the 
acer the suit should have been distnisved.—Suabhaivar (Defendant), Appellant, oe. 

sristnaiyar and another (Plaintiffs), Respondents, 1. 0. B., 1 Mad. 383. 


In a anit for rent, where the defendant alleged that a person not oo the record 
had # joint interest with the plaintiff in the property ia respect of which the reat 
was due: edd, where the plaintiff disputed this, and objected to such course bein 
taken, that it ware improper to add such person as co-pluintiff, and that, if added at 
all, it should be us defendant, in order that the issue between him and the plaintiff 
might be properly tried. edd alse that in such a case an appeal Ties under 8.9) 
of the Civil Procedure Code.—Coorlee Sahoo (Plaintiff) ve. Prem Lal Sahoo and 
another (Defendants), 1. LD. 8. 7 Cal. 148. 


Tue plaintiffs bronght a auit to recover certain sums of money from the defend- 
ants, duc to them under certain contracts which they alleged had been untered into 
by themselves, and one AD, as agent of the def ie Ar and asked for an account. 
The defendants, in their written statement, contended: that there was no privity of 
contract between themselves and the plaintiffs, and denied the alleged agency of 
AD. The plaintiffs, before the hearing, applied to the Court to have A D added as 
a party-defendant under 4. 28 aad 32 of Act X. of 1877, asking to be allowed to 
amend their plaint so us to pray for relief in the alternative against the original de- 
fendants or the suid AD, or both avainst the original defendants and the said AD. 
Held that, under 8. 28, they were entitled te the order on the authority of the case 
of Child e. Stenning (1.8.5 Ch. 1. 695). Baddree Doss and another o. Hoare, 
Miller, and Co. TL. K., 8 Cal. 170. 


§ suep N and R jointly and severally for certain moneys. The Court of first 
instance gave Sa decree for such moneys aguinst Ny and disaiased the sat against 
R. N appealed from the deerce of the Coart of first tustince, but S did not appeal 
fron it. The Appellate Coart, at the first hearing of N’s appeal, made Roa rexpond- 
ent, the period allowed by daw for Sto have preferred an appeal having then ex- 
pired, and eventually reversed the decree of the Court of first instance, disminsings 
the suit as against N, and giving & a decrees against Ro Meld that, although the 
Appellate Court wax competent to necke Ra porty to the appeal, under se, 32 and 
Hx of Act Xo of IST7Z. yet it was not competent, with reference to «. 22 of Act 
XV. of 1877, to give So decree woiiast Rothe former not having appealed frome the 
decree of the Court of first cnstunce within the tie allowed by law, ~- Ranjit Sing 
(Defendant) v. Shey Perehad Baa (Plaintiff) and Kughnnandan Ram (Defendant), 
I. L. R., 2 All. 487. 


B anv N, the mortyagecs of a mehal, granted the murtgagore a lease of the uta, 
the mnurtygayors agreeing to pay the mortgagees a certain rent half-yearly on aceount 
of the right they beld in equal shares, and that, in default of payinent of such rent, 
“the mortgagees™ should be ceotitied to sue Ler payment. The mortgagors baving 
made default in payment of the rent, and N refusing to join in a suit against the 
mortgagors to enforce payment, B osued them alone for a moiety of the rent due, 
The Revenue Court of first instance held, with reference to Act X VILL of 1873, 8. 10h, 
that B could not sue separately. Held by the High Court that the order of the Re- 
venue Court of first appeal, directing inter alia that the Coart of first instance should 
re-try the suit after making Na defendant in the suit, was not Uleygal, not withetanding 
that the provisions of Act X. of 1877, 5.32, were net male applicable ty the procedure 
of oT oe Courts by Act XVII. of 1873.—Shib Gopal v. Baldeo Sahai, 1. L. B., 
2 All. 264. 

A svrp as only son and heir of his father B.C, the widew of B, having, with 
the concurrence of A, taken out Ictters of administration of D's catato, was, on the 

1of A at the bearing of the suit, made a co-pluinu under 6. 32 af the 
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Civil Procedure Code, Held that C ought not to have been joined as a plaintiff in 
the suit, inasmuch as A has no right at all to sue. §. 32, as far as the addition of 
‘aintiff4 is concerned, only applies to those cases in which the original party who 
feauglil the suit has some title to sue. Per Pontifex, J—The power given by s. 27 
of the Code ought to be exercised before the first hearing of the case. Held also 
that s. 2 of Act XXVIL. of 1860 prohibited A from suing alone, for although he wus, 
no doubt, beneficially entitled to recover it, yet there was no vexatious or fraudulent 
withholkling of the debt within the meaning of that section. Per Garth, C.J.—A 
debt cannot be said to be “ vexatiously withheld” within the meaning of that sec- 
tion simply because the debtor omits to pay it—Chunder Coomar Roy and another 
(Defendants) v. Gocool Chunder Bhuttacharjee (Plaintiff), 1. L. R., 6 Cal. 370. 


In a suit by the purchaser of poods by sample against the vendors for damages, 
on the ground that the bulk did not correspond with the sample, the vendors 
applied, under Act X. of 1877, s. 32, to add the vendor to them on the same samples 
ef the goods as a defendant, alleging that the question between tho plaintiffs and 
thenmelves was the same as between themselves and their vendor. Held, refusing 
the application, that the plaintiffy “ ought not to have the vendor to the defendants 
made a purty to the suit, and that his presence was not necessary iv order to enable 
the Court effectually and completely to adjudicate upon and settle all the questions 
involved in the snit."—Mahomed Badsha v. Nicol Fleming, I. L. R., 4 Cal. 355, 
Followed in a case where two suits aguinst K for possession of the property of B, 
deceased, were instituted in the Court of a Subordinate Judge by parties claiming 
adversely to one another as heirs to B, and the Judge, on the application of the plaint- 
HTK in these suits, under 6. 32, added the plaintiffs in the first suit as defendants in 
the xecond, and the plaintiffs in the second suit as defendants in the first—Naraini 
Kuar v. Durjan Kunr, Naraini Kuar 0, Piarey Lal, I. L. R., 2 All. 738. 


Wein, reading ss, 28, 29, and 32 of Act X. of 1877 together, that, where an 
application is wade under 8 32 for the addition of a person, whether as plaintiff or 
defendant, such pee bhould, a» a general rule, be added only where there are 
questions directly arising out of and incidental to the original cause of action, in 
whieh such ee has an identity or community of interest with the original plaint- 
iY or defendant. ‘Two suits against K for possession of the property of B, deceased, 
were instituted in the Court of the Subordinate Judge by parties claiming adversely to 
one another as heirs to B. The Subordinate Judge, on the applications of the pluint- 
iffs in these suits, under a, 32 of Act X. of 1877, added the plaintiffs in the first 
suit as defendants tn the second, and the plaintiffs in the second suit as defendants 
in the tirst. £/eld, on appeal by the defendants K from the orders of the Subordi- 
vate dudge, upplying the rule etated above, that such addition of parties, not being 

essary to enable the Subordinate Judge “ effectually and completely to adjudicate 
upon and settle all the questions involved in the suit,” were: not proper. The 
rinciples ou which 8. 73 of Act VILL. of 1859 should be interpreted enunciated by Sir 
larnes Peacock in Jaygobind Dass ¢. Gauri Pershad Shaha, 7 W. R. 222 ; Raja Ram 
Tewart e. Lachinan Pershad, 8. W. R. 15; and Ahmad Hussain ¢. Khodeja, 10 W. R. 
316; 3 8.1L. BR. A.C. 28; and the remarks of Pontifex, J.. in Mohammad Badshah 
vy Nicol, TL. R., 4 Cal. 355; followed and applied —Naraini Kuar (Defendant) re. 
Durjan Kuar and others (Plaintiffs) ; Naraini Kuar (Defendant) v. Piarey Lall and 
odiers (Plaintiffs), LL. RB. 2 AML 738. 


In a suit for rent at enhanced rate brought by all the sharcholders in the estate 
the reat of which it was sought to enhance, it appeared that the notice of enhance- 
ment issued under 8, 14 of Act VIII. (B.C.) of 1869 had been issued at the instance 
of some ial of the persons entitled to the rent. Held, by Garth, CJ.,,Pontifex 
and Mitter, « J. (Morris and McDonell, JJ -y dissentientibus) that the suit weuld lie. 
Per Garth, C.1—The right to enhance rent from time to time as occasion arises is 
one of those incidents of the contract which the landlords or any of them have a 
right to enforce. Where some of the co-sharers refused to join in a suit to enfores 
such right, the co-xharers desirous of bringing the anit may do so under «. 32 of the 
Civil Procedure Code, Act X. of 1877, making the reensant co-sharers defendants. 
Per Morris and MoDonell, JJ.—A suit cannot be bronght by a co-sharer in actual 
separate receipt of a abare of the rent for enhanced rent of hia share, though notice 
be served in respect of the whole rent and all the co-sharers be made parties to the 
buit. Nor will a euit for arrears of rent at enhanced rate brought by all the share- 
buiders lie where the notice af eubancoment under s. 14 of Act VILL. (B.C.) of 1869 
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has been issued at the instance of some only of the persons entitled to the rent. Per 
Garth, C.J.—Those persons who are entitled to sue as landlords have also the right 
under 8. 14 of Act VIII. (B.C.) of 1869 to give the necessary previous notice. Per 
Morris, J.—The person to whoin the rent is payable must, where more persons than 
one ure entitled to receive the rent, signify all such persons.—Chuni Singh and others 
(Plaintiffs), Appellants, v. Hira Mahata (Defendant), Respondent, 9 Cal. Law Rep. 37, 


Tre words in para. 1. of s. 53 of the Code of Civil Procedure (Act X. of 1877), 
“at or before the first hearing,” are merely directory and not mnndatory, and, there- 
fore, a plaintiff may, subsequently to the “ first hearing,” amend hie plaint, provided 
such amendment docs not alter the original character of his suit. The plaintitls 
(mortgagore) in a suit against their mortzgagees sought only for production of the 
mortgage-deed or for an account, although the averments in the plaint warranted 
a prayer for redemption. Subsequently to the first hearing of the euit they applicd 
to be allowed to amend the plaint by adding a prayer for redemption : F/eld that the 
provisions of 8. 53 of the Civil Procedure Code (Act X. of 1877) did not preclude 
the Court from pennitting the amendment to be made. Jt is competent to a Court, 
at any time before passing a decree, to frame an additional issue embracing a matter 
not included in the plaint (provided it be uot inconsistent: with it), or in the written 
stutement, but hich may appear upon the allegations made on oath by the parties, 
or by any person present on their behalf, or made by the pleaders of such parties or 
persons. $8. 34 of the Civil Procedure Code (Act X. of 1877) limits the time within 
which a defendant may object for want of parties, but it docs not so limit the right 
of the plaintifl to add parties. In sume cases gs. 34 would not prevent even a 
defendant from objecting to the wantgf a party after the first hearing, ¢. g., Where 
after the first hearing and before deeree a co-parcener or remainderman or reversioner 
is born, or where a woman (who is a party) js marred to aman who is nota party 
to the suit. The objection did not exist at or before the first hearing, and, therefore, 
could not have been made or waived by the defendant ; and if he made it at tho 
earliest opportunity after it came into existence, he would have satisfied the Kpirit 
of s. 34.—R. and N. Modhe (Plaintiff) v. 8. Donger (Defendant), [. L. R., 5 Bom. 609, 


33. Where a defendant is added, the plaint, if previously filed, 
Where defendant added, Shall, unless the Court direct otherwise, be 
plaintiff to amend. amended in such manner as may be necessary, 
and an amended copy of the summons shall be served ou the new de- 
fendant and the original defendauts, 


Tue above section applies to M. 8. C. C. and P. 8S, C. C. 


34 All objections for want of parties, or for joinder of parties who 
Time for taking objec. ave no interest in the suit, or for migjoinder 
tions os to nov-joinder or as co-plaintifis or co-defendants, shall be taken 
migjvinder. at the earliest possible opportunity, and in all 
cases before the first hearing; and any such objectiun not so taken 
shall be deemed to have been waived by the defendaut 


Tue above section applics to M. 8. C. C. and P. 8. C. C. 


Tox words in para. 1 of 8. 53 of the Code of Civil Procedure (Act X. of 1877) 
“at or before the first hearing™ are merely directory und not mandatory, and, there- 
fore, a plaintiff may, subsequently to the “ firat hearing,” amend his plaint, provided 
such amendment does not alter the original character of his anit. The pliintiffs 
(mortgugors) in a suit against their mortgagecs sought only for production of the 
mortygage-deed or for an account, although the averments in the plaint warranted 
a prayer for redemption. cere ral to the first heafing of the auit they applied 
to be allowed to amend the plaint by adding a prayer for redemption: Held that the 
provisions of s. 53 of the Evil Procedure Code (Act X. of 1877) did not preclude 
the Court from permitting the amendment to be made. It is competent to a Court, 
at any time before passing a decree, to frame an additional issue embracing a matter 
not included in the gale (provided it be not inconsistent with it), or in the written 


statement, but which may appear upon the allegations made on oath by the partics, 
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or by any peor present on their behalf, or made by the pleaders of snch parties or 
persons. 8, 34 of the Civil Procedure Code (Act X. of 1877) limits the time within 
which a defendant nay object for want of parties, but it does not so limit the right 
of tho plaintiff to add parties. In some cases as, 34 would not prevent even a 
defendant from objecting to the want of a party after the first hearing, e. g.. where 
after the first hearing and before decree a co-parcener or remainderinan or revisioner 
is horn, or where a woman (who is 4@ purty) is married to aman who is nota party 
to the suit. Tho objection did not exist at or before the first hearing, and, therefore 
could not have been made or waived by the defendant ; and if he made it at tho 
earliest opportunity after it came into existence, he would have satisfied the spirit 
of 8. 34.8. aud N. Modhe (Plaintiff) v. S. Donger (Defendant), I. L. R., 5 Bom. 609. 


35. When there are more plaintifts than one, any one or more of 
Hach of several plaintiffs them may be authorized by any other of them 
or defendants may author. to appear, plead, or act for such other iv any 
ise any other to appear, proceeding under this Code: and in like 
év., for him, manuer, when there are more defendants than 
one, any one or more of them may be authorized by any other of them 
to appear, plead, or act for such other in any such proceeding. 


Authority to be in writing The authority shall be in writing signed 
sigued aud filed, by the party giviug it, and shall be filed in 
ourt, 


Tux above section applies to M. 8. C. C. and P. 8. C. C. 
Recoynized Agents and Pleaders. 


36. Any appearance, application, or act in or to any Court, required 
Appearances, &o, may bo OF authorized by law to be made or done by a 
in person, by recognized party to a suit or appeal in such Court, may, 
ageut, or by pleader. except when otherwise expressly provided by 
any law for the time being in force, be made or done by the party in 
person, or by his recognized agent, or by a pleader duly appointed to 
act on his behalf: 
Provided that any such appearance shall be made by the party in 
person, if the Court su direct. 


Tuk above section applies to M.S, C. C. and PLS. GC. CG. 
_-~ $7. The recoguized agents of parties by whom such appearances, 


Rasognive’ agente: app seem, and acts may be made or done, 
re— 
(a) persons holding general powers-of-attorney from parties not 
Persons holding powers. resident within the local limits of the jurisdic. 
of-nttorney frum parties tion of the Court within which limits the appear- 
put of jurisdiction, ance, application, or act is made or done, 
authorizing them to make and do such appearances, applications, and 
acts on behalf of such parties ; 
(6) mukhtdrs duly certificated under any law for the time being 


Certificated mukhiérs, «4M force, aud holding special powers-of-attorney 
tee them to do, on behalf of their prin- 

cipals, such acts as may legally be done by mukhtars; 
(c) persons carrying on trade or business fur und in the names of 
Pereons oarryingontrade P#rtics not resident within the local limits of 
or business for parties out the jurisdiction of the Court within which 
of jurisdiction. himits the appearance, application, or act is 
made or done, iu matters connected with such trade or business vuly, 
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where no other agent is expressly authorized to make and do such ap- 
pearances, applications, and acts, 
Nothiug in the former part of this section applies to the territories 
Recognized agents in now administered respectively by the Lieute- 
Panjab, Oudh, and Central nant-Governor of the Panjdb, and the Chief 
Provinces, Commissioners of Oudh and the Central Pro- 
vinces; but in those territories the recozuized agents of parties by 
who.n such appearances, applications, and acta may be made and doue, 
shall he such persons as the Local Government may, from time to time, 
by notification in the official Gazette, declare in this behalf, 


Tuk ubuve section applica to M.S. C. C. and (except clause d and the last para.) 
to P.8. CLC. 


TRE term non-resident in #. 37, cl. a, of the Code of Civil Procedure (Act X. 
of 1877), covers every absence which may reasonably be supposed to have been 
within the contemplation of the Legislature in using that terin: thua, where, a Mar- 
wiidi had resided for forty years at Pen, and had also a place of business there, but 
who bad gone to his native country to get bis sixters married, and had been ubreut 
upwards of fonr months, it was eld that le was ‘non-resident within the local 
limits of the jurisdiction of the Pen Court, and that a person holding a general power- 
of-attorney from hin was a recognized agent within the mesning of the section. — 
Ritnchandra Sakhiram (Appellant) v. Keshav Durgaji by his agent Hakma Depaji 
(Respondent), I. L. R., 6 Bor. 100, 


To satisfy the conditions of s. 76 of the Civil Procedure Code (Act X. of 1877) 
an to xervice Of suninons on an agent, there must be a person residing without the 
Joen! juciadiction, but carrying on business or work within those limite by a manager 
or mcent, and aned on account of such work—that is, business either actually ithell 
carmed on by the agent or maniger, or forming part of the business in the sense of 
aconnected cours of trausactions to the management of which be has been duly 
appointed. Sa. 76 and 37, clause (e), are to be construed together, and are intended 
tecarry onf the same scheme of relief, which rests upon the idea that where an 
agent has been put forward substantially to take the place of his principal within 
a particular jurisdiction, he shonld take the place of auch principal (at the option of 
any person who was dealt with hin) in any Jegal procecdings that may arise out of 
the Dustuese or work in which the agent has been virtually a locas principal. The 
Inanaver or agent contemplated by the Code is one who hasan initiative and inde- 
pendent dixcretion, albeit subject possibly to principles and general orders prescribed 
for has yitidanee. A mere servant employed tu carry out orders or te execute a par- 
ticnlar commussion, or a factor or commen agent who i not identihed with the firm 
for which he acts, is not such an agent. The tinm of Ganesh Lal Soonder Lall varried 
on tasiness at Agra, It had no place of business in Bombay, buat it employed Gas 
its asent in Bombay in certain dealings which it had with the plaintiff, The letters 
aid telesrams of the firm to Gb were sent to the plantifl’< place of business, or 
addressed to Gas an individual, not in the name of the firm. G did net bionself 
itive any business orin any way stand between his employer's firin and the plaint- 
WY. Held that G was not the defendant's manager or agent within the meaning of 
the Civil Procedure Code, #. 7G, and that in an action against the defendants, service 
of suituets apon hin was not dne service. Gin particnlar instances drew handis 
on the finn af Ganesh Lall Seonder Lall, which that firm duly accepted and paid. 
Mieid Usat he oyght reasonably be deened their agent or woamyger for this particular 
kind of business if for no caliee and service on hita might probably «aftice in the 
case of 4 plainufl suing ov handi transaction as with the firne throngh him. Service 
unduly made anders. 76 dyes not become effectaal by reason of the fact of such 
seqvicu beige sabscqaentl notitied to the parties really interested as defendants. 
Sabie. —Serview daly effected under s, 76 ix effectual without reference to the cir- 
cumstances of ite being of not being communicated to the real defendants, —~Gncul 
das Dwarkadas of Hyderabad, carrying on business at Bombay under the nae of 
Ginlhar Lal Fateh Chand by his munimn Moti Lal Bana Chand (Plantiffay, 2. Ganesh 
La! Halasroy and others, carrying on business at Bombay ander the firm of janes 
Lal Svouder Lal (Vetvodunts), I. L. R., 4 Bom. 416. 


40) FRAME OF THE SUIT. 


$8. Processes served on the recognized agent of a party to a suit 
Service of process on OF appeal shail be as effectual as if the same 
recognized agent, had been served on the party in person, unless 
the Court otherwise directs. 
The provisions of this Code for the service of process on a party 
to a suit shall apply to the service of process on bis recognized agent. 


THE above section applies to M. S. C. C. and P. 8. C. C. 


89. The appointment of a pleader to make or do any appearance, 
application, or act as aforesaid, shall be in writ- 
ing and such appointment shall be filed in Court, 

When so filed, it shall be considered to be in force until revokel 
with the leave of the Court, by a writing signed by the client and filed 
in Court, or until the client or the pleader dies, or all proceedings in the 
suit are ended go far as regards the client, 

No advocate of auy High Court established by Royal Charter shall 
be required to present any document empowering him to act, 

Tuk above section applies to M.S. C. C. and P. S.C. C. 


40. Processes served on the pleader of any party, or left at the office 
Servico of process on or ordinary residence of such pleader, relative 
pleader. to a suit or appeal, and whether the same be 
for the personal appearance of the party or not, shall be presumed to 
be duly communicated and made known to the party whom the pleader 
represents ; and, unless the Court otherwise directs, shall be as effectual 
for all purposes'in relation to the suit or appeal as if the same had been 
given to or served on the party in person. 


THE above section applics to M.S. C.C. and PLS. CLC. 


Appointmont of pleader. 


41. Besides the recognized agents described in section 37, any 
Ayont to reovive proovss, person residing within the jurisdiction of the 
Court may be appuiuted an ageut to accept 
service of process. 

Such appointment may be special or general, aud shall be made by 
His appuintment to be &b lustrumeut in writing, signed by the prin- 
in writing, aud to bo filed cipal; and such instrument, or, if the appoint- 
im Court, ment be general, a duly attested copy thereof, 

shall be filed in Court, 


CHAPTER IV. 
Or THE Frame oF THE Sult. 


42. Every suit shall, as far as practicable, be so framed as to afford 
bite taseey tes Cal: ground for a fiual decision upon the subjects in 
dispute aud sv to prevent further litigation 

concerning them. 


In praposina of a second appeal. the High Court is competent, under Act X. of 
1877, 8. 42, to consider the questivu whether the plaintiff has any cause of action 
or not, although such question has not heen raised by the defondant-appellant in the 
Courta below or in his memorandum of second appeal, but is raised for the first time 
at the hoariay of such appeal.—Lachman Pramad ve. Babadur Singh, 1. L. R., 2 ALL 
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43. Every suit shall include the whole of the claim which the 
Bait to include whole plaintiff is entitled to make in respect of the 
claim. cause of action ; but a plaintiff may relinquish 
any portion of his claim in order to bring the suit within the jurisdic- 
tion of any Court. 
If a plaintiff omit to sue in respect of, or intentionally relinquish, 
Rolinquishment of part any portion of his claim, he shall not after- 
of clain. wards sue in respect of the portion so omitted or 
relinquished, 
A person entitled to more than one remedy in respect of the same 
Omission to sue for one cause of action may sue for all or any of bis 
of sovoral remedies. remedies ; but ifhe omits (except with the leave 
of the Court obtained before the first hearing) to sue for any of auch 
remedies, he shall not afterwards sue for the remedy so omitted. 
For the purpose of this section, an obligation and a collateral secu- 
rity for its performance shall be deemed to constitute but one cause of 
action, 


A lets a house to Bata yearly rent of Rs. 1,200. The rent for the whole of the 
years 1881 and 1882 is due and unpaid. A sucs B only for the rent due for 1882. 
A shall not afterwards sue B for the rent due for 1881. 


Tue above section applies to M.S. C, C. and P. S.C. C. 


Hein, where two suits were instituted simultaneously, and one of snch suits had 
been determined, that, assuming that the claims in such suite arore cut of the same 
eanse of action and should have been included in one suit, the provisions of 8 7 of 
Act VILE of 1859 were no bar to the entertainment of the second suit.—RKaleshar 
Porshad (Plaintiff) «. Jagan Nath and another (Defendants), [. . R., 1 AIL 630. 


D, pein able to sue for the possession of certain property, omitted to do go, 
and sucd in the first instance only for a deelaration of her right to such property. 
The Court refusing to make any auch declaration, on the ground that she could sue 
for possession, D then sued for poxsession.,  Leld that the second suit was not barred 
by section 7of Act VOL of 1859. See also Tulsiram v. Gungaram I. L. 8., 1 All. 
252. —Uarbo (Plainuff) o. Kesha Rai (Defendant), 1. L. R., 2 All 356. 


Tue obligee of a bond fer the payment of money, hypothecating immoveable 
roperty axa collateral security for such payment, sued for the monies due on the 
bial bat omitted to claim the enforcement of his Jien, and obtained a decree only 
for the payment of the amonnt of the bond-debt. He subsequently sued to en- 
force his lien : Held that, under Act X. of 1877, ». 43, a8 ainended by Act XII. of 
1874, «. 7, he coukl not be permitted to sue to enforce his lien.—Gumani v. Rain 
Padaruth Lal, I. L. B., 2 All. 838. 


J wala right to share in a certain estate, as an heir to her father, and also as an 
heir to her brother. She transferred such right by sale to HW. H sued 8, who had 
acquired the whole extate by purchase at sales in execution of decrees against the 
otber heirs of J's brother, fur J’s share as one of her brother's heirs in such estate, 
and obtained a decree. H then sued 8 for J’s share as one of the father’s heirs ia 
such estate. Held that H was debarred from bringing the second suit by the pro- 
visions of 8.43 of Act X. of 1877.—Shafkat-un-nissa (Plaintiff) v. Shib Sahai and 
others (Defendants), I. L. R., 4 Alb 171. 


Wuenr a plaintiff bay doar sued for a certain sum upon his khatta-houks, and 
an objection was taken by the defendant that he ought to have sued upon u hat- 
chitta, wherenpon the plaintiff amended hie plaint by suing for the amount admit- 
tedly due upon the hat-chitta, in addition to the amount he oe apon his khatte- 
books : Held that, when the plaintiff amended his plaint by suing apon the -hat- 
chitta, his causes of action, which, when the suit waa originally framed, were distinct, 
became united ; that there wae no relinguishment in the original suit within the terms 
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of Act VHT. of 1859, s. 7 (corresponding with Act X. of 1877, 8. 43); and that the 
el was rightly amended.—Ram Tarrun Koondoo v. Hossein Buksh, I. L. R., 3 Cal. 
Bb. 

Tux plaintiffs sued the defendanta for possession of the land upon which cer- 
tain trees stoud, and for such trecs, stating that on the 19th June, 1879, the defend- 
anta had interfered with thoir possession of such trees, and had wrongfully taken 
the fruit thereof. The plaintiffs subsequently sued the defendants for the value of 
the fruit upon such trees, alleging that on the 19th June, 1879, the defendants had 
wrongfully taken such fruits. /7e/d that, as the cuuse of action ¢ ¢, the taking of 
such fruit, wus in both suits identical, and the plaintiffs not having claimed the value 
of such fruit as mesne- profits in the first snits, second suit waa barred by the pro- 
Visious of a. 43 of Act X. of 1877.—Dabi Dial Singh and others (Plaintiffs) 0. Ajaib 
Singh and others (Defendants), T. L. R., 3 All. 643. 


At the cloac of the Bengali year 1283, which was on the 11th April, 1877, the 
defendant owed to the plaintiff, his landlord, the rents of his holdiug for the years 
1281, 1282, and 1283. The plaintiff, in the month of April, 1878, before the close 
of the your 1284, instituted a suit for the rent for 1281 only, and obtained a decree. 
On the 10th April, 1879, he instituted another suit for recovery of the rents for the 
years 1282, 1284, 1284. Held that the clin for the years 1282 and 1283 was barred 
under 8. 43 of tho Code of Civil Procedure. The cases of Raja Sutto Churn Ghosal 
t. Obhoy Nund Das, 2 W. R., Act X. Rul, 31; Ram Soondar Sein v. Krishno Chander 
Goopto, [7 W. R. 3805 and Kristo Kinker Puramanick ». Ramdhan Chattangiu, 24 
W. RR. 326, are overruled by 4. 43 of Act X. of 1877.—Taruck Chundar Mookerjco 
(Defendant) v. Panchu Mohini Debyn (Plaintiff), I. L. R., 6 Cal. 791. 


A monroacur had two remedies in respect of the mortgagor’s breach to pa 
the stipnlated interest at the time fixed by the contract of mortgage, one being a suit 
on foreclonure-proceedings to convert the mortgage into a sale, and the other a suit 
to recover his money against his debtor by enforcement of his lien against the mort- 
gragedl property. Tho sued) for the first: remedy in respect of such breach, outitting 
the sceond. Ilia suit was dismissed on the ground that he was not entitled to such 
remedy until the expiration of the mortygage-term. He afterwards sued for the 
Keeond remedy, /Ze/d that, inasmuch ax the mortgagee was not, at the time of his 
suing for the frst remedy, “a person entitled to more than one remedy,” not being 
“entided” to the first, but only to the second, his ormissiva at that time to sue for 
the second remedy was not, under sa. 43 of Act X. of 1877, a bar to his afterwards 
ening for it-— Piari (Defeudant) v. Nhiali Ram (Plaintuf), LL. R., 3 All. 857. 


R, asone of the heirs of his brother sued the sons of M, the other heirs of M 
for, amouest other things, a declaration of his right to share in the rights and 
interests af Meas the mortwagee under a deed of mortzage, which he valued at the 
principal suas advanced under the mortgage, riz. Rs. 5,600, stating his cause of 
action to be the obstruction caused by the sons of M, to his sharing in M's estate. 
He obtained a decree declaring his title to the share clatmed. L, one of the sons 
of M, bad fraudulently concealed from and kept S in ignorance of the fact that 
previously to the sat he had realized Rs, 8.624 ander the mortgage. On this fact 
voning to S'a knowledee be sued the sons of Mita recover his share of that sum. 
Hetd that the second suit was not barred by section 7 of Act VIIT. of 1839. Bul- 
want Sinzh e. Chittan Sing, H.C. Rh. N.-W. PL oIST1, 27, followed and observed 
ray Chace aa Sing and others (Defendants) 2. Sunwal Singh (Pluintiff), [I L. R., 

. O43. 


Accoroing to the terms of a mortgage possession of the mortgaged property 
was to be delivered to the mortgagee, and he was to take the mesne-profits. The 
mortgagor refused to deliver posseasion of the property, and the mortgagee sued 
him to enforce specitic performance of the contract to deliver poseeasion, and ob- 
tained o decree, At the tine thie suit was broaght, the mortgagee had been kept 
out af possession of the property for two years, during which time the mortgagor 
had taken the mesne-protits. The mortgagee subsequently sued mortgagor to 
recover the: mesne-profits of the mortgage property for those two years, Held 
that, as the mortgagee might in the former suit, in addition to seeking the specific 
performance of the mortcagze-cuntract, have asked for such mesne-profite by way of 
covpenaation for the breach af it, and as the claim for pussesaiou aud mesne-profits 
Wert au respect ut the same cause of actiun, viz., the breach of the contract to give 
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possession, the second suit was barred by the provisions of s. 43 of Act X. of 
tt ores Mul and another (Plaintiffs) c. Hulasi and another (Defendants), I. L. R., 


THE plaintiff held a mortgage of certain immoveable property given to him by 
the defendant to secure the repayment of a loan of money with interest. The 
plaint stated the fact of the mortgage, but’ prayed only fora money-decree. Tho 
mortgage contained a personal undertaking to repay. Plaintiff's counsel, directly: 
upon the case being caltod on for heariug, and before the case had in any way been 
gone into, applied (under e, 43 of Act X. of 1877, Civil Procedure Code) for Jeave 
to reserve his remedies under the mortgage, taking then only a money-decrec, an 
application which, itis provided by that scetion, must be made * 1 A the firat 
hearing.” Held that the application was not. too late. The said mortgage was 
dated 16th February 1870. and the plaint in this snit was filed on the 28th April 
1881. The plaintiff maintained that he was not time-barred, as he had twelve yours 
within which to bring the suit ander article 132 of sch. ii. of Act XV. of 1877, 
Held that the plaintiff was too late in bringing a suit for a moncy-decree on the 
promise to pay in the mortgage, inasmuch as the article referred to was meant to 
apply to snits brought to enforce against the property payment of “money charged 
upon iniunoveable property,” and not, under any circutastaneces whatever, to a suit 
for aimere moncy-deeree.—Pestonji Bezonji v. Abdvol Rahiman Bin Shaik Badoo, 
IL. R., 5 Bom. 463. 


A MORTGAGEE brought a suit avainst the mortgagor fo have a declaration of his 
lien over the mortgaged properties, and obtained a decree. He afterwards brought 
another suit against certain attaching creditors ef bis mortgagor, to have a deciara- 
tion of his lien over certain surplus moneys in the hands of the Colleetar, who, 
previous to the institution of the first suit, had sold certain of the tortgayed pro- 
perties free of all incmuobrances: for arrears of Government revenue,  Ldeld that 
the second suit was not barred under Act VITDL. of 1859, a 7. Weld alwo that the 
mortgnge decree declaring the lien over all the mortgaged properties covered the 
surplus sale-proceeds then in the bands of the Collector, because these tnoneys must, 
as between the mortragee and attaching creditors of the mortgagor, be taken to 
represent the mortgaged properties. THeera Lall Chowdhry ¢. dankes Nath Mooker- 
jee (16 W. RB. 222) followed. The doctrine of marshalling does not apply as between 
ao mortgagee and attaching ercditors of the mortyagor who hold mere money-deerces, 
The period of imitation prescribed by art. 14, sch, ii, Aet TX. of 1871, for a sait to 
set aside an order of a Civil Court, docs not apply where the order simply amounts to 
a declaration that the Court con-iders it has no jurisdiction to act in the proceeding 
before it—Kristo Dass Kundoo and another (Defendants) v. Ramkant Ruy Chowdhry 
(Plaintiff), 1. L. R., 6 Cal. 142. 

A, a Hindu widow, granted, without Iogal necessity, a mokurari Tease of certain 
mauzas, portion of her husbawl’s estate, to Bo During B’s possession part of tho 
lands comprised in the granted manzas were taken up by Government, and the coim- 
yeneation-money was lodged in the collectorate, A having afterwards died, the next 
fein of A’s husband, on the 7th October, 1871, sued B to recover possession of the 
ranuzes, bat, pot being aware of the facts, did not in that suit claim the compensa- 
tion-money lying in the eollectorate. While this suit was atill pending, B, in March, 
1872, drew the compensation-money out of the collectorate. The heirs, after obtain 
ing adecree against B for poxsession of the manzas on the 13th September, 18793, 
instituted a fresh suit ayuinst him to recover the compensation-money wrongfully 
drawn out by him from the collectornte. Medd, first, that the suit was uot barred b 
m 7 of Act VIII. of 1859. Held alao that it was nut barred by limitation, althoug 
more than three yeara had elapsed since the money had been drawn out by B, art. 
118, and not art. 60 of sch. ii. of the Limitation Act LX. of 1871 applying to the cuae. 
Held, further, that the claim of the heirs was a proper subject for a regular suit, and 
could not have been heard and determined in the course of the proceedings in 
execution of the decree which they had obtained against B for possersion of the 
mauzas.—Nand La] Buse and another (Plaintiffs) o. Mir Aboo Muhammad and others 
(Defendants), I. L. R., 5 Cal. 597. 

In 1876 accounts were stated between B and D, and a balance of Ra. 800 wae 
found to be due from D to B.D gave B an instrament whereby he agreed to pay 
the amount of such balance in four annual invetalments of He. 200. B at the 
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time noted in hia account-book that such balance was “ payable in four instalments 
of Ra. 200 yearly.” In July, 1879, B sued D upon such instrument for the balance 
of the first instalment. The Court trying this suit refused to receive such instru- 
ment in evidence on the ground that it was a promissory note, and as such was 
improperly stamped. Thereupon B applied for and obtained permission to withdraw 
frow the suit with liberty to bring a fresh one for the original debt. In October, 
1879, B again sued D, claiming the balance of the firat and second instalments, 
basing his claim upon the note made by him in hie account-book. He obtained a 
decree in this suit for the amount claimed by him. Jn 1880, B again sued D, claim- 
ing the amount of the third instalment, again basing his claim upon such note. 

eld by Spankic, J., that the suit last-mentioned was barred by the provisions of 
8. 43 of Act X. of 1877, inaasmach as B should, in the second suit brought by him 
against D, have claimed the balance of the money found due from D to him upon 
the uccounts atated between them, instead of claiming the bulance of the instalment 
due. Held by Oldfield, J., that such suit was not so barred, the cause of action 
therein and in the former suit being different. Held by the Court that the agree- 
ment by D to pay the balance found due from him to B on accounts stated between 
them in instalments of Rs, 200 annually could not be proved by the note made by 
B in his aeccount-book, but could only be proved by the promissory note.—Benarsi 
Das (Plaintiff) v. Bhikhari Das (Defendant), I. L. R., 3 All. 717. 


44, Rule a.—-No cause of action shall, unless with the leave of the 

Only certain claime to be Court, be jomed with a suit fur the recovery 
joiued with suit for re- of immoveable property, or to obtain a declara- 
covery of land. tion of title to immoveable property, except— 


(a) claims in — of mesne profits or arrears of reut in respect 
of the property claimed, 


(b) damages for breach of any contract under which the property 
or any part thereof is held, and 


(c) claims by a mortgagee to enforce any of his remedies under the 
mortgage, 


Rule b.—No claim by or against an executor, administrator, or heir 
Claims by or against exe. 88 such, shall be joined with claims by or against 
cutor, administrator, or him personally, unless the last mentioned claims 
heir, are alleged to arise with reference to the estate 
in respect of which the plaintiff or defendant sues or is sued as executor, 
administrator, or heir, or are such as he was entitled to, or liable for, 
jointly with the deceased person whom he represents, 


THE above section (except rule a) applies to M. 8. C. C. and P. 8. C.C. 


Tre plaintiff sued for specific performance of an agreement in writing, which 
eet forth, inter alia, that the defendants had agreed to sel, Be. under certain condi- 
tions aa agreed lee The defendants alloged that the written agreement did not 
contain the whole of the agreement between the parties, and offcred parol evidence 
in support of their contention. Held (reversing the judgment of Wilson, J.) that 
the parol evidence was admiasible to show what was meant by the clause “ certuin 
conditions ar agreed upon." Per Pontifex, J. (Garth, C.J., dissenting).—The evi- 
dence waa admissible under proviao 1, s. 92 of the Evidence Act (I. of 1872). Dis- 
cussion as to the meaning of s. 92 of the Evidence Act, and of es. 17, 22, and 26 of 
tho Specific Relief Act. Per Pontifex, J.—It is of the essence of specific performn- 
ance that part only of an agreement should not be performed. Part of the pur- 
chase-money had been advanced by the plaintiffs to the defendants, for which the 
defendants bad given their promissory notes, and the plaint contained ies peel that 
the defendants be ordered to pay over the smount of the notes. Heid (affirming 
the decision of Wilson, J.) that there was no misjoinder of causes of action within 
the meaning of s, 44, rule a of the Code of Civil Procedure (Act X. of 1877).— 
UG. M. Cutts «. T. PF. Brown, I. L. B, 6 Cal. 328. 
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In THR mufassal of this presidency the transfer of the ownership of immove- 
able property to a vendee who has obtained a decree ordering the specific per- 
formance of the contract of sale to himself does not wait fer the exeention of a 
conveyance—¢even if the vendor is required, as he seldom is, to execute sucha 
conveyance—bnt is affected by the passing of the decree itself, coupled with the 
payment of the purchase-money. A entered intvu an agreement with B for the 
purchase of moveable and immoveuble property, and paid a deposit. Under such 
an agreement, by section 85 of the Indiun Contract Act, the ownership of the 
moveable property would not pass before the transfer of the immoverble pro- 
perty. 2, instead of conveying to A the property agreed to be conveyed to him, 
conveyed it to C, and put him, C, in possession. A brought a suit aguinst C and B, 
and obtamed a decree setting aside the conveyance to C, and ordering B specifically 
to perform his contract and execute a conveyance of the property to himmelf, A. 
This decree was confirmed on appeal. B refusing to execute the conveyanee to A, 
the conveyance was executed by the Court under the provisions of s. 202 of Act 
VITI. of 1859. C still detaining possession of the moveable and iminoveable pro- 
perty in question, A brought this euit against him to recover possession of the same. 
The snit was brought within three years of the final decree of the Court of Appeal 
in the former suit, ordering a conveyance of the property to be executed to A, but 
not within three years of the date of agreement to purchase, and it was contended 
that as to the moveable property the suit was time-barred. Held that the suit for 
the possession of the moveable property wae not time-barred, a4 the right to posses- 
sion of both moveable and immoveable property accrued to A, at the earliest, on 
the date of the final decree for specific performance of the agreement of sale, and 
it was from that time that the “detainer’s possession” first became unlawful under 
art. 49, schedule ii., of Act XV. of 1877. An objection that the plaintiff bas joined 
together causes of action which, by s. 44 of the Civil Procedure Code, may not be 
joined together without leave first obtained, is taken too late if it is taken for the 
first time in the Court of Appeal after the case has been already heard on ite merits. 
—Dhondiba Krishnaji Patel and another (Original Plaintiffs), Appellants, ©. Rain 
Chandra Bhagvata and others (Original Defendants), Respondents, lL. L. R., 5 Bom. 
F, 


45. Subject to the rules contained in Chapter II. and in section 44, 
Plaintiff may join se- the plaintiff may unite in the same suit several 
veral causes of action. causes of action against the same defendant, or 
the same defendants jointly ; and any plaintiffs meal causes of action 
in which they are jointly interested against the same defendant, or the 
same defendants jointly, may unite such causes of actiou in the same 
suit. 
But if it appear to the Court that any such causes of action cannot 
Court may order separa. be conveniently tried or disposed of together, 
tion. the Court may, at any time before the first 
hearing, of its own motion, or on the application of any defendant, or 
at any subsequent stage of the suit, if the parties agree, order separate 
trials of any such causes of action to be had, or make such other order 
as may be necessary or expedient for the separate disposal thereof, 
When causes of action are united, the jurisdiction of the Court as 
regards the suit shall depend on the amount or value of the aggregate 
subject-matters at the date of instituting the suit, whether or not an 
order has been made under the second paragraph of this section. 


Tus above section applies to M. 8. C. C. and P. 8. C. C. 


A STRANGER to a contract of which specific performance is sought cannot be a 
party to the suit. Where, therefore, the plaintiff sued as against one defendant for 
specific performance of a contract to sell land, and as against another for declaration 
that he was not entitled to any charge upon the said lands : Held that the latter de- 
fendant was cn Le made a party to the snit.—Lockuinsey Ockerda (Plaintiff) v. 
Fazulla Cassumbbuy and others (Defendauts), 1 L. B., 5 Bom. 177. 
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In A surT instituted against six different parties, plaintiff prayed for kh&s posses- 
sion of a four-anna share in a certain lot, or, in the alternative, for a decree for 
arrears of rent against the defendants, or such of the defendants as should, on 
enquiry, appear to be respectively liable. It appeared that plaintiff had been kept 
out of possession by one only of the six defendants, and that, if he was entitled to 
a decreo for arrears of rent, another of the defendants was liable for a portion only 
of such arrears : Held (with reference to Act X. of 1877, ss. 31 and 45) that the 
snit was not improperly framed ; that there was no objection to the prayer for 
alternative relief ; and that the suit should not have been dismissed for joinder of 
oniiees a action.—Janokinath Mookerjee v. Ramrunjun Chuckerbutty, I. L. R., 4 
Cal. 949. 

Tue sons of R and of K and of S possessed proprietary rights in two mahdls 
of a certain mouza. P possessed proprietary rights in one of those mahals. In 
April, 1879, the sons of R sold their proprietary rights in both mahdls to G. In 
Angust, 1879, the sons of K sold their proprictary rights in both mahals to G. Later 
in the same month the sons of 8 sold their proprietary rights in both mahals to N. 
(i sued N to enforce a right of pre-emption in respect of the sale to the latter, and 
obtained a decree, P then sued to enforce a right of pre-emption in respect of the 
three sales mentioned above, so far as they related to the mahal of which he was a 
co-sharer, joining as defendants G and Nand the vendors to them. G alone objected 
in the Court of first instance to the fraine of the suit. That Court. overruled the 
objection, and gave Pa decree. The lower Appellate Court: reversed this decree on 
the ground of misjoinder, J7eld that in respect of G there was no misjoinder, but 
that in reapect of the other defendants there was misjoinder of both canses of action 
and parties. Inasmuch as, however, G ulone objected to the frame of the suit, and 
the defect did not affect the merits of the case or the jurisdiction of the Court, the 
lower Appellate Court ought not, regard being had to 8. 578 of Act X. of 1877, to 
have roversed the decree of the Court of first instance by reason of such defect.— 
Kalian Singh (Plaintiff) «. Gur Dayal (Defendant), I. L. R., 4 All. 163. 


46. Any defendant alleging that the plaintiff has united in the 
Defendant may apply to 8atue suit several causes of action which cannot 
confine suit. be conveniently disposed of in one suit may, at 
any time before the first hearing, or, where issues are settled, before 
any evidence is recorded, apply to the Court for an order confining the 
suit to such of the causes of action as may be couveniently disposed of 

in oue suit, 

Tax above acction applics to M.S. C. C. and P. S.C. C. 


47, If, on the hearing of such application, it appears to the Court 
Court, on hearing appli- that the causes of action are such as cannot 
cation, may exolude some all be conveniently disposed of in one suit, the 
causes, and order amend- Court may order any of such causes of action 
ite to be excluded, and may direct the plaint to be 
amended accordingly, and may make such order as to costs as may be 
just, 
: Every amendment made under this section shall be attested by 
the signature of the Judge. 


Tus abovo sectiva applica to M.S. C. C. and P. §. C. C. 


CHAPTER V. 
Or tHE InstituTION or Suits. 
Buita to be commenced 48. Every suit shall be instituted by pre- 
by plains, senting a plaint to the Court or such officer aa 


it appoints in this bebalf. 
Tua above section applies to M. 8. C. C. and P. S.C. C. 
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49. The plaint must be distinctly written in the language of the 
Language of plaint, Court ; provided that, if such language is not 
English, the plaint may (with the permission 
of the Court) be written in English ; but in auch case, if the defendant 
80 require, a translation of the plaint into the language of the Court shall 
be filed in Court. 
THE above section applies to M. 8. C. C. and P. 8. C. C. 


Particulars to be con- 50. The plaint must contain the following 
tained in plaint. particulars :— 

(a) the name of the Court in which the suit is brought ; 

(6) the name, description, and place of residence of the plaintiff; 

(c) the name, description, and place of residence of the defendant, 
so far as they can be ascertained ; 

(@) a plain and concise statement of the circumstances constitut- 
ing the cause of action, and where and when it arose ; 

(e) a demand of the relief which the plaintiff claims ; and 

(jf) if the plaintiff has allowed a set-off or relinquished a portion 
of his claim, the amouut so allowed or relinquished. 

If the plaintiff seeks the recovery of mo- 
ney, the plaint must state the precise amount, 
so far as the case admits. 

In a suit for mesne-profits, and in a suit for the amount which will 
be found due to the plaintiff on taking unsettled accounts between him 
and the defendant, the plaiut need only state approximately the amount 
sued for, 

When the plaintiff sues in a@ representative character, the plaint 

Where plaintiff’ sues as Should shew, not ouly that he has an actual 
representative. existing interest in the subject-matter, but that 
he has taken the steps necessary to enable him to institute a suit con- 
cerning it, 


In money-suits. 


Illustrations, 

(a.) A suer as B’s executor. The plaint must state that A haa proved B's will. 

(b.) A sues as C's administrator. The plaint unust state that A has taken out 
administration to C's estate. 

(c.) A snes aa guardian of D, a Muhammadan minor. Ais not D’s guardian 
according to Muhamimadan law and usage. The plaint wust state that A has been 
epecially appointed D's guardian. 

The plaint must shew that the defendant is or claims to be inter- 

Defendant's interest and ested in the subject-matter, and that he is 

liability to be shewn, liable to be called upon to auawer the plaintiff's 
demand, 

Illustration. 

A dies, leaving B bis executor, C his legatee, and Da debtor to A’s estate. © 
sues D to compel him to pay his debt in satisfaction of C’s legacy. The plaint must 
shew that B has causclessly refused to sue D, or that B and D have colluded for the 
purpose of dufraudiag ©, or other such circumstances rendering D liable to C. 

If the cause of action arose beyond the period ordinarily allowed by 

Grounds of exemption any law for instituting the suit, the plaint must 

from limitation-law, shew the ground upon which exemption from 
such law is claimed. 


Tue above section applies to M. 8. C. C. aud P. 8, C. C, 
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Tw all cases, whether a plaint is verified by the plaintiff or by some other person, 
the party verif ee state shortly what paragraphs he verifies of his own 
knowledge, and what rake oe he believes to be true from the information of 
others.—In the matter of Upendro Lall Bose, I. L. R., 6 Cal. 675. 


THERE is no law at present in force in the mufassal which obliges a person, 
claiming under a will, to obtain probate of the will, or otherwise establish his right 
as executor, administrator, or legatee, before he can sne in respect to any property 
which he elaims under the will. In any suit or proceeding instituted by him, it is 
for the Court, in which the suit or procceding is pending, to determine, for the pur- 
poses of such suit or proceeding, whether the will is genuine and valid, and confers 
upon the plaintiff or applicant the right which be claims.—Bhagvansang Bhéraji 
(Avpliaant) ve. Bechardaés Harjivandds (Opponent), [. L. R., 6 Bom. 73. 


Ir 18 not necessary to obtain the leave of the High Court under cl. 12 of tho 
Lettors Patent to sne to set aside a decree of that Court, made upon a compromise to 
which the plaintiff has been induced by the misrepresentation of the defendant to 
agree, even when it appears from the plaint that the defendants are outside the 
jurisdiction ef the Court. To describe the plaintiff as residing in Chitpore Road in 
the town of Calcutta, is not a sufficient description under s. 50 of the Civil Pro- 
cedure Code-of his place of abode, nor is it sufficient under that section to describe 
the defendant as forinerly of Calentta, without alleging that the plaintiff has been 
unnble to ascertain bis place of residence more detinitely. Where the plaint alleges 
mnatter which cannot be personally known to the person making the verification, and 
which is uet atated to be an information and belief, a verification which does not 
distinguish how much is true to the knowledge of the person making it and what is 
alleved te be true on information and belief, docs not fulfil the requirements of 


4. 02.—Bibeos Sulaiman by her next friend Syad Alimed (Piaintiff) v. Abdool Azeez 
and othors (Defendants), 4 Cal. Law Rep. 366. 


51. The pluint shall be signed by the plaintiff and his pleader (if 
Pluinta to be signed and any), and shall be verified at the foot by the 
verified, plaintiff, or by some other person proved to the 
satisfaction of the Court to be acquainted with the facts of the case: 
Provided that, if tie plaiutitt is, by reason of absence or tor other 


Goa cause, unable to sign the plaint, it may be signed by any person 
duly authorized by him in this behalf, 


Tne above section applies to M. 8. C. C. and P. S.C. CG. 


A PLAint, signed by a person holding a general power-of-attorney to sue on 
behalf of the plaintiff, is properly signed within the meaning of the proviso in Act 


X. of 1877, 8. 51 o amended by Act XIL of 1879)—H. Kastolino v. Rustomji 
Daddbhai, I. L. R., 4 Boi. 468 (F. B.). 


In all cases, whether 4 plaint ix verified by the plaintiff or by some other person, 
the party verifying should state shortly what paragraphs he verities of his own 


gel anaes and what paragraphs he believes to be true from the information of 
others.—In the matter of Upendro Lall Bowe, LL. R., 6 Cal. 675. 


52. The verification must be to the effect that the same is true to 


Coutenta of verification, the knowledge of the person making it, except 
as to matters stuted on information and belief, 
and that as to those matters he believes it to be true. 


Verification to be signed The verification shall be signed by the 
and attested. persou making it. 


Tux above seetivn applies to M S.C. C. and P. 8. C. C. 


Tas Court must be satistied, under 4. 52, that a person, other than « plaintiff 
verifying the plaint, is acquainted with the facta of the case ; but in the case of a 
person holding a general power-of-atturney, or of any other recognized agent, the 
Court will not insist on any extreme etringency of prouf.—LH. Kastelino v. Ruetomji 
Dadahhr|, I. lL. B., 4 Bom. 468 (F. B.). 
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Tw all cases, whether a plaint is verified by the plaintiff or by some other person, 
the: party verifying should state shortly what paragraphe he verifics’of his own 
knowledge, and what paragraphs he belicves to be true from the information of 
others.—In the matter of Upendro Lall Bose, I. L. R., 6 Cal. 675. 


8. 52 does not require the verification of a plaint to be made in the presence 
of an officer of the Court; but having regard to the necessity of satisfying tho 
Court that the person, other than the plaintiff, who verifies the plaint, is acyuamted 
with the facta of the case, it is desirable that a verification by such a person should 
be made in the presence of the Court, unless the Court be satisfied that there ia 
sufficient ground for dispensing with its attendance ——H. Kastolino v. Rustomji 
Daédabhai, [. L. R., 4. Bom. 468 (F. B.). 

IT 18 not necessary to obtain the leave of the High Court under co]. 12 of the 
Letters Patent to sue to set aside a decree of that Court, made upon a compromise to 
which the plaintiff has been induced by the misrepresentation of the defendant to 
agree, even when it appears from the plaint that the defendants are outside the 
jurisdiction of the Court. To describe the plaintiff as residing in Chitpore Boad in 
the town of Calcutta, is nota sufficient description under 6. 50 of the Civil Pro- 
cedure Code of his place of abode, nor is it sufficient under that section to describe 
the defendant as formerly of Calcutta, without alleging that the plaintiff has been 
unable to ascortain his place of residence more definitely. Where the plaint alleges 
matter which cannot be personally known to the purson making the vorification, and 
which is not stated to be an information and belief, a verification which does not 
distinguish how much is true to the knowledge of the person making it and what is 
alleged to be true on information and belief, does not fulfil the requirements of 
a. 52.—Bibee Sulaiman by her next friend Sb Ahmed (Plaintiff) v. Abdool Azeez 
and others (Defendants), 4 Cal. Law Rep. 3¢* 


53. The plaint may, at the discretion of the Court, and at or before 
When plaint may be re. the first hearing, be rejected, returned for 

jected, returned for amend- amendment within a time to be fixed by the 
ment, or amended. Court, or amended then and there, upon such 
terms as to the payment of costs occasioued by the amendment as the 
Court. thinks fit, 

(a) if it does not state correctly and without prolixity the several 
particulars hereinbefore required to be specified therein ; or 

(6) if it contains any particulars other than those so required ; or 

(c) if it is not signed and verified as hereinbefore required ; or 

(d) if it does not disclose a cause of action ; or 

(e) if it is not framed in accordance with section 42 ; or 

(f) if it is wrongly framed by reason of non-joinder or misjoinder 
of parties, or because the plaintiff has joined causes of action which 
ought not to be joined in the same suit : 


Provided that a plaint cannot be altered so as to convert a suit of one 


Proviso. character into a suit of another and inconsistent 
character. 

Attestation of smend. When a plaint is amended, the amendment 

meat. shall be attested by the signature of the Judge. 


Tue above section applies to M. 8. C. C. and (except clause e) to P. 8. C. C. 


WHERE, at the first hearing of a suit, the plaint is returned for amendment 
within a fixed time under the provisions of Act X. of 1877, 8. 53, and it ia amended 
accordingly, it cannot afterwards be again returned for amendment.—Badr-un-nisaa 
v. Muhammad Jan, I. L. B., 2 All. 671. 


Tux plaintiff in a suit applied for the amendment of the plaint. The defendant 
objected to the amendment, anda day wae fixed by the Court for the “admiasion 
or rejection of the petition, and the determination of the defendant's objections 
thereto.” The Court, after hearing the parties, made an order allowing the “ petition 


C, P.7 
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mend "and rejecting the defendant's objections. The defendant,a ed 
yen oh eae to the ‘an our. Held that, inasmuch as orders ameri 


mad lsble by Act X. of 1877, and it was Ban 
d there are not e 4a 6 Cc 0 and it was ] 
poe se , if tata any at all, chat wick bedee, cidat fall, such order “Was ‘not sppeal- 
are iia Kishore Singh (Defendant) v. Rada Proead Singh (Plaintiff), 1. L. B., 
B.A ; 


In a suit for confirmation of oeeneion and declaration of title in reapect of, 
a where the plaint did not disclose any facts from which it could ‘be said that. 
the defendants denied the plaintiffs’ title, but from the proceedings in the ofiginal | 
cause it was established that, before the suit was bronght, there was a dispute exist-' 

‘between the perties as régards the title, and that a decree in favour of the plaint- 

had been passed by the original Court on the merits of the case: Held that 
thongs the plsix ‘have been rejected in the first instance under s. 58 of the 
Civil Procedure Oode, on the ground that it did not disclose any cause of action, it 
wan too late for an Appellate Court to reverse the decree solely on that ground, 
without being satisfied nt no euch cause of action was established on the evi- 
dente.-eShah Ahmad Sujad and another (Plaintiffs) v. Taree Rai and others (Defend- 
ante), I. L. R:, 7 Cal. 343. 


8. 63 of the Civil Procedure Code, which provides that a plaint cannot be, 
amended so as to convert a suit of one character into o suit of another and incon- 
sistent character, does not prevent a plaintiff, who has been ousted after suit brought 
for declaration of title, frum amending his plaint by adding a prayer for possession. 
If the congregation of a church as a body cease to follow the observances of a par- 
ticular forma of worship, and in preference for forty years follow those of a different 
form of worship, there would be no one left for whom and by whom the original 
form of worship can be continued, the objects of the original trust cease to exist, 
and the church-funds and property become impressed with a trust for the performance 
of the later form of worship. Where a defendant out of the jurisdiction of the 
Court was suinmoned to produce a letter, and did net comply with the summons, bpt 
appeared by pluader at the last moment at the hearing of the suit, and service of | 
ndétice on the pleader to produce the letter would have been nugatory, secondary 
evidence of the contents of the Jetter was admitted under section 66, proviso '6 of’ 
as Fira Act.—Bishop Mellus v. The Vicar Apostolic of Malabar, 1. L. K., 

ad. 290. 


Tax words in a 1 of s. 53 of the Code of Civil Procedure (Act X. of 1877), 
“at or before the first hearing,” are merely directory and not mandstory, and, t' ere- 
fore, a plaintiff may, subsequently to the “ first hearing,” amend his plaint, provided 
such amendment does not alter the original character of his suit. The plaintiffs 
(mortgagors) in a suit against their mortgagees sought only for production of the 
murtgage-deed or for an account, although the averments in the plaint warranted 
a prayer for redemption. Subsequently to the firat hearing of the suit they applied 
to be allowed to amend the plaint by adding a prayer for redemption: Held that the 
provisions of #. 63 of the Civil Procodure Code (Act X. of 1877) did not preclude 
the Court from permitting the amendment to be made. It is competent to a Court, 
at any time before passing a decree, to frame an additional iseue embracing a matter 
not inchided in the pent (provided it be not inconsistent with it), or in the written 
stdtement, but which may appear apon the allegations made on oath by the parties, 
nt on 


or by any — 0 ir behalf, or made by the pleaders of such parties or 
persons. 3. 34 of the Civil Procedure Code (Act X. of 1877) limits the time within 


which a defendant nmy object for want of parties, but it does not so limit the right 
of the plaintiff to add parties. In some cases 6. 34 would not prevent even a 

ant from vail al to the want of a party after the first hearing, ¢.g., where 
after the first hearing and before decree a oo-parcener or remainderman or revervioner 
is born, or where » woman (who ie @ party) is married to a man who is not a party 
to the suit. The objection did not exiet at or before the first hearing, and, therefare, 
could not have been made or waived by the defendant ; and if he made it at the 
en oe ane inte existence, he would have satisfied the spiri 
of s, 34.—R. and N. Modhe (Plaintiff) v. 8. Donger (Defendant), 1. L. B., 6 Bom. 


A rar * alleged that the plaintiffs had the exclnsive right to the 
toiras of reciting certain religicos texte, hymns or chante in a certain pagoda ite 
depend ; that the defendants had no right to recite them ; that the ~'*-*'* 


Instrrorton ‘or svris. 3} 


did fhe Brahmans of the plathtiifs’ Tenkalal sect had for a Jong time discharged sil 
the duties appertaining to the said right, and enjoyed the incomes of the Adhy- 
akam except those mentioned in echedules B and C; that the defendants, holding 
e office of Dharmakarta of the said a, in combination with other persons in 
rivalry with the plaintiffs, recited the Vadakalai invocations, chants, and other relign 
dus ‘prayers, the exclusive right to recite which was incident to the plaintitty’ 
Adhyapaka miras, the exclusive right of the plaintiffs being injured ; that the 
defendants havihg withheld the payment of some of the incomes of the Adhyapaka 
miras in the said pagoda and in all the Sanwidhis attached to it, the Pl intiffs insta- 
tuted a suit against them in the District Munsif’s Court, and in March 1873, a deci- 
‘gion was passed in favour of the plaintiffs ; and that the defendants had withhald 
from the plaintiffs and others of the Tenkalai sect the amount of income mentioned 
in schedale C for 6 years from the date of the said suit, as well ag the honors men- 
tioned in schedule ‘A from April, 1873. The plaint coricluded with a prayer for a 
decree directing the defendants and others to abstain from reciting the said texts 
hymns, or chants ; for a declaration of the exclusive right of the, plaintiffs; an 
for the recovery uf the variots itenis stated in the schedulés. Schedule B réferred 
to, certain payments in kind. The High Court of Madras, under section 82 of Act 
VIII, of 1 4 rejected the plaint, on the ground that its subject-inatter did not 
constitute a cause of action. Held that the plaint ought to have been admitted, 
since it disclosed a claitn as of right to certain dues for services performed.—Tim 
Krishnama Chariar and others v. Krishna Swami Tala Chariar and others, 3 Ind. Jur. 


322. 
Pun plaint shall be 64. The plaint shall be rejected in the fol- 
| . lowing cases :— uit 
(a) if the relief songht is undervalued, and the plaintiff, on bein 
required by the Court to correct the valuation within a time to be fixe 
by the Court, fails to do 0: , oe | 

_ (d) if the relief songht is properly valued, but the plaint is written’ 
upon paper insufficiently stamped, and the plaintiff, on being tequired 
by the Court to supply the requisite stamp-papdr within a time tb be 

xed by the Court, fails to do so: 
(c) if the suit appears from the statement in the plaint to be barred 
by any positive rule of law: . 
(d) if the plaint, having been returned for amendment within a 
time fixed by the Court, is not amended within such time, 
t above séctioh applies to M. 8. C. O. and P. 8. 0. 0. 
_ AN APPRAL lies. against an order tejecting a plaint on the nd of ite being in- 
sufficiently tr pay ora Pershad v. aes Pershad, LB, 6 Oal. 29 

8. 54 of Act X. of 1877, which directs that a plajnt shall be rejects in certain 
cases, applies only to the initial stagoe of a suit before a plaint has been registered, 
whereas the application of section 10 of the Court Feés’ Act, which directs that a 
suit shall be dismissed in a certain cas¢, is not susceptible of. restriction to any 
particular stage.—-Vahgqa Kesava Vadhyan v. Suppan Nair, L L. B., 2 Mad. 508. 

THE law may lay down, for purposes of revenue, odrtein rules for the vaination 
of suits ; but such valuation cannot be accepted as a criterion of the actual amonnt 
or value of the claim upon which the jurisdiction of a Oourt- “ad pee The actual 
value of the estate to which the plaintiff claims yg entitled, and nat the value 
which it may even represent to the plaintiff, is the value of the subject-matter. 
~Bai Malikar 9. Bulakfi Chaku, I. LR, 1 Bom. 538. | 

Tre tsdoesmont of the, epuit fea in a.suit by fis subordinate tenure-holder .to 
recover possession of a defini ion of an entire estate. paying & permanently 
séttled annual revenue to aisha tee should be made under the f first part of shb- 
or of Ret 3 of ‘ ee Fées' Act. .A plaint can only be rejected arider 
6. OF OF 4 de 


ct X. of 1877 before jt is registered —Hubibu] Hopsein. and othéts 
¥§, Mihottied Hach and others (Plaintifis), I. LB, 8 Cal. 192. 
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Wuere, under Act VIII. of 1859, s. 336, a memorandum of appeal is returned 
for the purpose of being corrected, the Appellate Court should specify a time for 
such correction. Where an appellant nted an appeal within the period of 
limitation prescribed therefor, and the Appellate Court returned the memorandum of 
appeal for correction, the appeal again presented some days after the period of limi- 
tation was held presented within time, the date of its presentation being the date it 
was presented.—I. L, R., 1 All. 260. 

Wuese the Court of first instance, proceeding under section 10 of the Court 
Fees’ Act, dismissed a suit after the first hearing, on non-payment of an additional 
fee required to be paid under that section : Held that the Court had rightly dis- 
missed the suit, under s. 10 of the Court Fecs’ Act. Sec. 54, Act X. of 1877, though’ 
& later enactment, was inapplicable, that section applying only to the initial stages of 
a suit before a plaint had been registered ; whereas s. 10 of the Conrt Fees’ Act 
Was not susceptible of restriction to any particular stage of a suit.—Kesava Vaidyan 
and others wv. Kunjeth Shuppu Nair aad. others, 4 Ind. Jur. 286. 


55. When a plaint is rejected, the Judge shall record with his own 
Procedure on rejecting hand an order to that effect with the reason for 
plaint. such order, 


Tar abovo section applies to M.S. C. C. 


56. The rejection of the plaint on any of the grounds hereinbefore 
When rejection of plains ™entioned shall not, of its own force, preclude 
we not preoinde presenta- the plaintiff from presenting a fresh plaint in 

tion of fresh plaint. respect of the same cause of action. 


Tar above section applies to M. 8. C. C. and P. 8. C. C. 


When plaint shall be 57. The plaint shall be returned to be 
returned to be presented to presented to the proper Court in the following 
proper Court. CASES :-— 

(a) if asuit has been instituted in a Court whose grade is lower 
or higher than that of the Court competent to try it, where such Court 
stres or where no option as to the selection of the Court is allowed 

y law: 

(6) if, in @ suit relating to immoveable property, but not coming 
under the proviso to section 16, it appears that no part of such property 
is situate within the local limits of the jurisdiction of the Court to 
which the plaint is presented : 

(c) if, in any other case, it appears that the cause of action did not 
arise, and that none of the defendants are dwelling, or carrying on 
business, or personally working for gain, within such local limits. 


On returning a plaint, the Judge shall, with his own hand, endorse 
Procedure on returning thereon the date of its presentation and return, 


plaine. the name of the party presenting it, and a brief 
statement of the reason for returning it. 


Tux above section applies to M.8. 0, C. and (except clause 5) to P. 8. C. C. 


A stir to redeem a usufrac mortgage of certain landa was instituted in 
the Munsif's Court. After the suit had heen admitted, and the parties called on to 
produce evidence, the Munsif ordered the plaint in the suit to be retarned to the 
padres for presentation in the proper Court on the ground that the suit ehould have 

0 instituted in the Court of the Subordinate Judge, the value of the property in 
suit being beyond the jurisdiction of a Munsif : Held that, under Act VITI. of 1859 
the Munaif’s order was appealable to the lower Appellate Court, and under Aet X. of 
1877, the lower Appellate ‘a order to the High Court.—I. L. B., 1 All. 620. 
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A.rnovas Act X. of 1877, s. 57, contemplates the return of the plaint should 
etror be patent when it is first presented, yet thero is nothing in the wording of 
that section which forbids the return of the plaint at a later stage in the suit. 
Where, therefore, after the issues in a suit wero framed, the Court decided that it 
had vo jurisdiction, and returned the plaint to be presented in the proper Court ; 
Heid that in so doing the Court acted under s. 57; and its decision, not coming 
within the definition of a “decree” in Act XII. of 1879, 8. 2, was not appealable as 
such, but. was appealable under Act X. of 1877, s. 588, as an order.—Abdul Samad v. 
Rajendra Kishor Singh, I. L. R, 2 All. 357. 


Tux plaintiff in this suit claimed in a Civil Court (i.) a declaration of his right 
to certain land ; (ii.) that certain leases of such land, so far as their terme exceed- 
ed the term of settlement, should be cancelled ; and (iii.) arrears of rent for such 
land. The Court held as regards claim (i.) that the plaint did not disclose a cause 
of action, as it was not alleged that the defandant had disputed the plaintiff's right ; 
as regurds claim (ii.) that, with reference to the terms of 8.29 of Act KVIII. o 
1873, the plaintiff's cause of action had not yet arisen ; and as regards claim (iii.) 
that it was cognizable in a Court of Revenue; and it directed that under 8. 57 
of Act X. of, 1877 the plaint should be returned to the plaintiff to be presented to 
the Revenue Court. J/eld that under the circumstances the plaint should have been 
rejected, and not returned.—Nagar Mal] (Plaintiff) 7. Macpherson (Defendant), I. L. 
B., 3 All. 766. 


Tue Court of first instance made an order returning the plaint in a anit to be 
presented to the proper Court, on the ground that it was not competent to try such 
suit. On appeal from such order the Appellate Court, holding that the Court of first 
instance was competent to try such suit, made an order “decreeing the appeal.” It 
subsequently made an additional order directing thut the case “ should be returned 
for re-trial.” On appeal to the High Court from such additional order, held that the 
appeal would not lic, as it was in reality one from an order passed in appeal from an 
order returning a plaint, which, under the last clause of 8. 588 of Act X. of 1877, 
was final, and not an appeal from an order remanding a case under s, 662, the charac- 
ter of the original order of the Appellate Court not being altered by the passing of 
the additional order.—Krishna Rain (Defendant) v. Narsingh Sevak Bingh and others 
(Plaintiffs), I. L. B., 3 All. 855. 


AN ALLOTTEE, under a private partition, sued to stay subsequent partition-pro- 
ceedings brought under Reg. XIX. of 1814, and to have his possession confirmed. 
The defendants objected to the valuation of the suit, and to the suit being heard by 
the Civil Courts, no proceedings having first been instituted before the Revenue 
Authorities. Held that such a auit should be considered to be one for a declaratory 
decree, or for something in the nature of an injunction, and that, therefore, the 
plaint should not be ache te according to the value of the entire estate. That the 
question, whether the Collector would have brought the lands to partition, depended 
upon whether they were held “in common tenancy ;” if they were not so held, the 
Collector would be only competent to make an assignment of the revenue in pro- 
portion to the several portions of the land held by the shareholders. That a private 
partition is uo bar to proceedings in the Revenue Courts under s. 30 of Reg. XIX. of 
1814. A Munsif dismissed a suit, on the ground that, if it had been properly 
valued, it would not have come within his jurisdiction. The District Judge affirmed 
the Munsif’s judgment, and directed the plaint to be returned for presentation to 
the proper Court under s. 57 of the Civil Procedure Code. This was not done. 
Heid that a second appeal would lie. Ajoodhia Lall ». Gumani Lall (2 0, L. R. 134) 
approved. ener & Pershad v. Kristo Dyal (15 W. R. 165) dissented from.—Joy- 
= ru (Plaintiff) v. Lall Bahadour Singh and others (Defendants), I. L. B., 8 


58. The plaintiff shall endorse on the plaint, or annex thereto, a 
Procedure on admitting Memorandum of the documents (if any) which 
Piaint. ; he has produced along with it; and, if the 
plaint be admitted, shall present as many copies on plain paper of the 
' plaint as there are defendants, unless the Court, by reason of the length 


$4 YRETITUTION OF SOUTTS. 


of the plaint or the number of the defendants, or for any other ‘sufficient 

reason, permits him to present a like number 

Concise statements. of coucise statements of the nature of the 

claim made, or of the relief or remedy required, in the suit, in which 
case he shall present such statements, | 

If the plaintiff sues, or the defendant or any of the defendants is 
sued, in & representative capacity, such statements shall show in what 
capacity the plaintiff or defendant sues or is sued, 

The plaintiff may, by leave of the Court, amend such statements 
#0 as to make them correspond with the plaint. 

The chief ministerial officer of the Court shall sign such memo- 
randum and copies or statements if, on examination, he finds them to 
be correct. | 

The Court shall also iro sshd pp tag a eng eer is an 50 

Heglater to be entered in a to ept for the pur- 
oe , and called the Register of civil suits, duch 
entries shall be numbered in every year according to the order in which 
the plaint is admitted. 
Tue above section applies to M. 8. C. C. 


69. Ifa plaintiff sues upon a document in his possession or power, 
Production of document He shall produce it in Court when the plaint is 
which plaintiff «ues, presented, and shall, at the same time, deliver 
Deliv of docaumeat er the document, or a copy thereof, to be filed with 
dopy. the plaint. 

If he rely on any other documents (whether in his possession or 
List of other dosuments, POWer or not) as evidence in support of his 
claim, he shall enter such documents in a list to 

be added or annexed to the plaint, 

Tae above section applies to M. 8. C. C. and P. 8. C. C. 


Gtatement iu case of do. 60. In the case of any such document not 
caments not in his posses. in his possession or power, he shall, if possible, 
mon or power. state in whose possession or power it is. 


Tre above seotion applies to M. §. C. C. and P. 8, C. C. 


61. In case of any suit founded upon a negotiable instrument, if it 
Suite on Yost negotiable be proved that the instrument is lost, and if an 
inierumenta, indemnity be given by the plaintiff, to the 
satisfaction of the Court, against the claims of any other persod upon 
each instrument, tlie Court may make such decree as it wotld havo 
tmaade if the plaiatiff had produced the instrument in Court when the 
plaint was presented, and had, at the same time, delivered a copy of the 
instrument to be filed with the plaiut. | 


T's above section applies to M.S. C. C. and P. 8. C. C. 


Tum indorsces of a ¢heque sued the indorser, stating in their plaint that the 
cheque had been lost, md that the defendant refused to give thems a duplicate of it, 
and caapteeae, fs duplicate of it or the refund of the money they had paid the defend- 
ant on the chegue. Held that the piaint disclosed a cause of action against the 
defendint. Hei also that the plaint should be amended by joining the drawer of 
the ¢ ssa defendatit ip thé suit—Balleo Pershed and others (Plaintiffs) v. 
Grish Chander Bowe’ vit), 1. B., 2 Alb. 754. 
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62, If the document on which the plaintiff sues be an entry in a 
Production of shop. shop-book or other beck, in his possession or 
book. power, the plaintiff shall produce the book at 
= me of filing the plaint, tagether with,.a copy of the entry ou which 
e relies. 
The Court, or such officer as it appoints in this. behalf, shall forth. 
Original entry to be with mark the document for the purpose of 
marked and returned. identification ; and, after examining and com- 
paring the copy with the original, and attesting the copy if found correct, 
shall returu the bouk to the plaintiff, and cause the copy to be filed, 


Tar above section applies to M. 8. 0. C0. 


63. A document which ought to be produced in Court by the 
+ Inadmiasibility of docu- plainti when the plaint is presented, or to be 
ment not producad when entered in the list to be added or annexed to 
plaint filed. the plaint, and which is not produced or entered 
accordingly, shall not, without the leave of the Court, be received in 
evidence on his behalf at the hearing of the suit. 

Nothing iu this section applies to ducuments produced for cross- 
examination of the defendant's witnesses, or iv answer to any case set 
up by the defendant, or handed toa witness merely to refresh his 


memory, 
TuE above section applies to M. 8, C. C. and P. SC. C, 


CHAPTER VI. 
Or THE Issue AND SERVICE OF SUMMONS. 
Issue of Summons. 


64. When the plaint has been registered, and the copies or concise 
statements required by section 58 have been 
filed, asummons may be issued to each defend- 
aut to appear and answer the claim on a day tu be therein specified, 

(a) in person, or 

(6) by a pleader duly instructed and able tu answer all material 
questions relating to the suit, or 

(c) by a pleader accompanied by some other person able to answer 
all such questions, 

Every such summons shall be signed by the Judge or such officer 
as he appoints, and shall be sealed with the seal of the Court: ; 

Provided that no such summons shall be issued when the defend- 
ant has appeared ut the presentation of the plaiut, and admitted the 
plaintiff's claim. 

Tux above section applies to M. 8. C. C. and (except the words “and the 


copies or concise statements wag bart by section 58 
have been filed”) to P. 5. C. C. 


ot? or statement an- 65. Every such summons shall be accom- 
— =a panied with one of the copies or concise state- 
ments mentioned in section 58, 
Tux above section applies to M. 8. C. C. 


Summons, 
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Court may order defend 66. If the Court sees reason to require the 
ant or plaintifftoappear in personal appearance of the defendant, the sum- 
Person. mons shall order him to appear in person in 

Court on the day therein specified. 
If the Court sees reason to require the personal appearance of the 
plaintiff on the sume day, it may make an order for such appearance, 


TuE above section applies to M. 8. C. C. 


No party to be ordered 67. No party shall be ordered to appear 
to appear in person unless ; _ : 5 


resident 

(a) within the local limits of the Court’s ordinary original juris- 
diction, or 

(b) without such limits and ata place less than fifty, or, where 

within 50 or, where there there is railway-communication for five-sixths 
is railway, 200 thiles. of the distance between the place where he re- 
sides and the place where the Court is situate, two hundred miles from 
the Court-house. 
Tux above scction applies to M. §. C. C. and P. 8. C. C. 


68. The Court shall determine, at the time of issuing the sum- 
Summons to be either to mons, whether it shall be for the settlement of 
sottle iasues or for final dis- issues only, or for the final disposal of the suit; 
. and the summons shall coutain a direction 
accordingly : 
Provided that, in every suit head by Courts of Small Causes, the 
summons shall be for the tinal disposal of the suit. 


Tuk aboye section applies to M. 8. C. C. and P. 8. C. C. 


69. The day for the appearance of the defendant shall be fixed by 
Fixing day for appear. the Court with reference to its current business, 
anco of defendant. the place of residence of the defendant, and the 
time necessary for the service of the summons; and the day shall be so 
fixed at to allow defendant sufficient time to enable him to appear 
and answer on such day, 
What shall be deemed ‘ sufficient time’ must be determined with 
reference to the circumstances of the case. 
Tus above section applies to M. 8. C. C. and P. S.C. C. 


70. The summons to appear and answer shall order the defendant 
Summons to order de- %© produce any document in his possession or 
fendant to produce dom. power, containing evidence relating to the 


mente nired b laintiff ime . : 
magna rogaine ee merits of the plaintiff s case, or upon which 


Tux above section applies to M.S. C. C. and P. 8. ©. C. 


71, Whes the summons is for the final disposal of the suit, it shall 

On issue of summons for direct the defendant to produce, on the day 

fiual disposal, defendant to fixed for his appearance, the witnesses upon 

""_ * to produce hie whose evidence he intends to rely in support of 
his case. 


Tux above section applies to M. 5. C. C. and P. &. ©. C. 


Witnesses, 
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Service of Summona. 


72. The summons shall be delivered to the proper officer of the 
Delivery of summons for Court, to be served by him or one of his subor- 
nervice. dinates, 
Tax above section applies to M. 8. C. C. and P.S. C. 0. 

A suit under Act IX. of 1872, s. 72, to recover from a creditor the amount of an 
over-payment made to him by mistake, is a suit for dainages within the meaning of 
Act XI. of 1865, s. 6, and is accordingly cognizable by a Mufassal Small Cause Court.— 
Badr-un-nissa v. Muhammad Jan, I. i. R., 2 All. 671. 

73. Service of the summons shall be made by delivering or tender- 
Tee eee ing a copy thereof signed by the Judge or such 
officer as he appoints in this behalf, and sealed 
with the seal of the Court, 
Tue above section applies to M.S. C. C. and P. 8. GC. 


Sorvioe- on several des 74 When there are more defendants than 
fendants. one, service of the summons shall be made on 
each defendant: 

Provided that, if the defendants are partners, and the suit relates 
to a partnership-transaction or to an actionable wrong in respect of 
which relief is claimable from the firm, the service may Be made, unless 
the Court directs otherwise, either (a@) on one defendant for bimself and 
fur the other defendants, or (b) on any person having the management 
of the business of the partnership at the principal place, within the 
local limits of the Court’s ordinary original civil jurisdiction of such 
business, 

Tut above section applies to M. S. C. C. and P. 8. C, C. 


75. Whenever it may be practicable, the service shall be made on 
Service to beon defend. the defendant in person, unless he have an 
ant in person when practi: agent empowered to accept the service, in 
cable, or on his ageat. which case, service on such agent shall be suffi- 
cient, 
Tue above section applies to M.S. C. C. and P. &. C. C. 


76. Iu a suit relating to any business or work against a person who 
Bervice on agent by whom does not reside within the local limits of the 
defendant carries on busi- jurisdiction of the Court from which the sum- 
Rees: mons issues, service on any mauager or agent, 
who, at the time of service, personally carries on such business or work 
for such person within such limits, shat] be deemed good service. 
For the purpose of this section, the master of a ship is the agent 
of his owner or charterer, 
Tux above section applies to M. 8. C. C. and P. 8. C. C. 

Service unduly made under s. 76 does not become effectual by reason of the 
fact of such service being subsequently notified to the parties really interested sa 
defendants. Semble.—Service duly effected under s. 76 is effectual without reference 
to the circumstance of its being or not being communicated to the real defendants.— 
Goculdis Dwarkédds v. Ganeshl4! Halasroy, I. L. R., 4 Bom. 416. 


To satisry the conditions of Act X. of 1877, s. 76, as to service of summons on 
an agent, there must be a person residing without the local jurisdiction, but carrying 
on basiness or work within those limits by a manager or egent, and sued on account 
of such work, iz. business either actually itself carried on by the agent or manager, 


C.P.8 
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r forming part of the business in the sense of a countected course of transactions to 
the man sf male of which he has been duly appointed.—Goculdds Dwirkadie v. 
Ganewhld] Halasroy, I. L. B., 4 Bom. 416, 

Sa, 76 and 37, cl. c, are to be construed together, and are intended to, carry out 
the same scheme of relief, which rests upon the idea that, where an agent has been 
put forward substantially to take the place of his principal within a particular juris- 
diction, he should take the place of such principal (at the option of any person who 
hae dealt with him) in any legal proceedings that may arise out of the busi:ess or 
work in which the agent has been virtually a local principal.—Goculdés Dwarkidés 
«. Guneshl4l Halasroy, L. L. R., 4 Bom. 416. 

Tuus, where a firm which carried on business at Agra, and had no place of busi- 
ness in Bombay, employed ( as its agent in Bombay in certain dealings which it had 
with the plaintiff. Phe letters and telegrams of the firm to G@ were sent to the 
plaintiff's place of business, or addressed to G as an individual, and not in the name of 
the firm ; nor did G himself initiate any business, or in any way stand between the 
firm and the plaintiff. Held that G was not the manager or agent of the firm, within 


the meaning of 8. 76, upon whom summons could be served in an action against the 
firm,—Goculd4s Dwaérkédéa v. Ganeshlél Halasroy, I. L. R., 4 Bom. 416. 


77. In a suit to obtain relief respecting, or compensation for wrong 
Bervice on agent in 0, immoveable property, if the service cannot 
charge, in suits for im- be made on the defendant in person, and the 
moveable property. defendant have no agent empowered to accept 
the service, it may be made on any agent of the defendant in charge of 
the property. 


78. If in any suit the defendant cannot be found, and if he have no 
When service may beon agent empowered to accept the service of the 
thals member of defendant’s summons on his behalf, the service may be made 
family. on any adult male member of the famnly of the 
defendant who is residing with him. 
Kzplanation.—A servant is not a member of the family within 
the meaning of this section. 


Tne above section applies to M. 8. C. C. and P.S. C. Cc. 


79. When the serving-officer delivers or tenders a copy of the 
Person served to sign summons to the defendant personally, or to an 
acknowledgment. agent or other person on his behalf, he shall 
require the signature of the person to whom the copy ts so delivered or 
tendered to au ackuowledginent of service endorsed on the original 
summons. 
Tk above section applies to M. 8. C. C. and P. S.C. C. 


80. If the defendant or other person refuses 
refesea to accept service, to sign the acknowledginent, 
or if the serving-officer cannot find the defendant, and there is no 
oe ankit ee found. agent empowered to accept the service of the 
summons on bis behalf, vor auy other person 
on whom the service can be made, 
the serving-otticer shall affix a copy of the summons on the outer 
door of the house in which the defendant ordinarily resides, and then 
return the original to the Oourt from which it issued, with a return 
endorsed thereon or annexed thereto, stating that he has so affixed the 
copy and the circumstances under which he did so. 


Tun above sections applice to M.S. C. C. and P. 8. ©. C. 
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81. The seeving-officer shall, ia all onsea in which the summons has 
- Bndoveemeut of timeand been served usder section 79, endorse or annex, 
manner of service. or cause to be endorsed or annexed, on or té 
the original summons, the time when, and the manner in which, the 
summons was served. 


Tug above section applies to M. 8. C. C. and P. 8. C. C. 


82. When a suinmons is returned under section 80, the Court shall 
Examination of serving. @xamine the serving-officer on oath touching 
efficer. his proceedings, and may make such farther 
enquiry in the matter as it thinks fit; and shall either declare that the 
summons has been duly served, or order such service as it thinks fit, 
Where the Court is satisfied that there is reason to believe that the 
Bubstituted service. defendant is keeping out of the way for the 
purpose of avoiding the service, or that, for any 
other reason, the summons cannot be served in the ordinary way, the 
Court shall order the summons to be served by affixing a copy thereof 
3 some conspicuous place in the Court-houae, and also upon some 
conspicuous part of the house (if any) in which the defendant 1s knowag 
to have last resided, or in such other manner as the Court thinks fit, 
Tux above section upplies to M.S. C. C. and P. &. C. C. 

In cases of substituted service, it is not sufficient to show that the notice bas 
been attached to the door, unless the condition which renders such a mode of service 
good, viz. that the person who ought to he served is keeping out of the way, has 
been first established to the sntisfuction of the Court.—(P. C.) 2 P. C. R. 856 (19 W. 
RB. 353 ; 12 B. L. R. 229). See alao 22 W. R. 482 ; 24 W. R. 381. 

Wuenrs substituted service of summons is ordered under Act X. of 1877, a. 82, 
a sufficient time ought, under s. 84, to be given for notice of the fact to reach the 
defendant wherever he may be ; and if an ee-parte decree be obtained by the plaintiff, 
the Court, on being satisfied that the time fixud was insufficient, will set aside the 
decree. —Mirza Ally Bebanve v. Syed Hyder Hoosvin, J. L. R., 2 Bom. 449. 

83, The service substituted by order of the Court shall be as 
Effect of substituted ser- effectual as if it had been made onthe defend- 


vice. ant personally. 
Tue above section applies to M. 8. C. C. and P.S. C. C. 
When service substituted, 84. Whenever service is substituted b 


time for appearance to be order of the Court, the Court shall fix av 
fixed. time for the appearance of the defendant as the 
oase may require, 
THE above section applies to M. 8. C. C. and P. B.C. C. 

Were substituted service of summons is ordered under Act X. of 1877, s. 82, 
seufficient time ought, under s. 84, to be given for notice of the fact to reach the 
defendant seherover 2 may be ; and if an ex-parte decree be obtained by the plaintiff, 
the Court, on being satisfied that the time fixed wag insufficient, will act aside the 
@ecree.—Mirza Ally Bebaneo v. Syed Hyder Hoosein, 7. L. R., 2 Bom, 449. 

85. If the defendant resides within the jurisdiction of any Court 

: other than the Court in which the suit is in- 
Pica geri etyere stituted, and has no agent resident within the 
jurisdictiow-efanctherCout, local limits of the jurisdiction of the latter 
and has no agent to accept ~COourt empowered to- accept the service of the 
summuas, such Court shall send the suminena, 

either by one of its officers or by post, to any Court, not being a High 
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Court, having jurisdiction at the place where the defendant resides, 
by which it can be conveniently served, and shall fix sach time for the 
appearance of the defendant as the case may require. 

The Court to which the summons is sent sball, upon receipt there- 
of, proceed as if it had been issued by such Court, and shall then return 
the summons to the Court from which it originally issued, together with 
the record (if any) made under this paragraph. 


Tue above section applies to M. S. 0. C. and P. 8. C. C. 


86. Whenever any process, issued by any Court established beyond 
Bervice, within Presi. the limits of the towns of Calcutta, Madras, 
dency-towna and Rangoon, Bombay, and Rangoon, is to be served within 
sh es lasued by Provin- any such town, it shall be sent to the Court of 
ourta, be See eae 
Small Causes withio whose jurisdiction the 
process is to be served, 
and such Court of Small Causes shall deal with such process in 
the same manner as if the process had been issued by itself, 
and shall then return the process to the Court from which it 
issued, 
Tux above section applies to M. 8. C. C. 
87. If the defendant be in jail, the summons shall be delivered to 
Bervice on defendant in the officer in charge of the jail in which the 
jail. defendant is confined, and such officer shall 
cause the summons to be served upon the defendant. 
The summona shall be returned to the Court from which it issned, 
with a statement of the service endorsed thereon, and signed by the 
officer in charge of the jail, and by the defendant, 


Tue above section applies to M. 8. 0. C. and P. 8. 0. C. 


88. If the jail in which the defendant is confined is not in the 
Procedure if jail be in district in which the suit is instituted, the sum- 
different district. mons may be sent by post or otherwise to the 
officer in charge of such jail, and such officer shall cause the summons 
to be served upon the defendant, and shall return the summons to the 
Court from which it issued, with a statement of the service endorsed 
thereon, and signed as provided in section 87. 


Tae above section applies to M. 8. C. C. and P. S.C. C. 


89. If the defendant resides out of British India, and has no agent 
Rervico when defendent 19 British India empowered to accept the ser- 
resides out of Britieh India, vice, the summons shall be addressed to the 
and has no agent to accept § defendant at the place where he is residing, 
mnie. nd forwarded to him by post if there be postal 
communication between such place and the place where the Court is 
ituate. 
Tax above section applies to M. 8. 0. C. and P. 8. C6. C. 


90. If there be a British Resident or Agent of Government in or 


Bervics through British for the territory in which the defendant resides, 
Resident or,,agent of Go- the summons may be sent to such Resident or 
vyernmen 


Agent, by post or otherwise, for the purpose of 
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being served upon the defendant; and if the Resident or Agent returns 
the summons with an endorsement under his hand that the summons 
has been served on the defendant in manner hereinbefore directed, such 
endorsement shall be conclusive evidence of the service, 


THe above section applies to M. S. C. C. and P. 8. C, C. 


91. The Court may, notwithstanding anything hereinbefore con- 
Substitution of letter for tained, substitute for the summons a letter sign- 
summons. ed by the Judge or such officer as he appoints 
in this behalf, when the defendant is, in the opinion of the Court, of a 
rank which entitles him to such mark of consideration, 
The letter shall contain all the particulars required to be stated in 
the summons, and, subject to the provisions contained in section 92, 
shall be treated in all respects as a summons, 


Tue above section applies to M. 8. C. C. and P. 8. C, C. 


92. When a letter is so substituted for a summons, it may be sent 
Mode of sending such to the defendant by post or by a special mes- 
letter. senger selected by the Court, or in any other 
manner which the Court thinks fit; unless the defendant has an agent 
empowered to accept service of summons, in which case the letter may 
be delivered or sent to such agent, 


Tur above section applies to M. 8. C. C. and P. 8. C. C. 
Service of Process, 


93. Every process issued under this Code shall be served at the 
Process to be servedatex. expense of the party on whose behalf it is issued, 


peuge of party issuing. uoless the Court otherwise directs. 
The court-fee leviable for such service shall be levied within a time 
Costs of service. to be fixed by the Court before the process is 
issued. 


Tax above section applies to M.S. C. C. and P. 8. C. C. 


94. All notices and orders required by this Code to be given to or 

Notices and orders in served oo any person shall be in writing, and 

writing how served, shall be served in the manner hereinbefore pro- 
vided for the service of summons, 


Tux above section applies to M. 8. C. C. and P. 8. C. C. 


Postage. 
95. Postage, where chargeable on any notice, summons, or letter 
Postage. iasued under this Code, and forwarded by post, 


ae hey and the fee for registering the same, shall be 

paid within a time to be fixed by the Court before the communication 
is forwarded : 

Provided that the Local Government, with the previous sanction 

of the Governor-General in Council, may remit such Postage,,pr fee, or 

both, or may prescribe a scale of court-fees to be levied in liea thereof. 


THE above sectivn applies to M. ‘8, O. O. and P. 8. C. C. 
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CHAPTER VIL. 


Or rae APPSARANCE OF THe Panti«s, and Consuquence 
oF NoON-APPEARANCE, - | 


96, On the day fixed in the summons for the defendant to appear 
Parties to appear on day nd auswer, the parties shall be iu attendance 
fixed in sammons for defend. at the Court-house in person or by their re- 
ant to appear and anewer. gnective pleaders, and the suit shall then be 
heard, unless the hearing be adjourned to a future day fixed by the 
Court, 
Tur above section applies to M. 8. C. C. and P. 8. C. O. 
97. If, on the day so fixed for the defendant to appear and answer, 
Diamiasal of suit where it be found that the summons has not been 
summons not served inoon- served upon him in consequence of the failure 
sequence of plaintiff's fail. of the plaintiff to pay the court-fee leviable for 
ure to pay fee for imeulug, gach service, the Gourt may order that the suit 
be dismissed : 
Provided that no such order shall be passed, although the summons 
Proviso. has not been served upon the defendant, if, on 
the day fixed for him to appear and answer, he 
attends in person or by ageut, when he is allowed to appear by agent. 
Tue abovo section applies to M.S. C. C. and P. 8. C. C. 


98. If, ou the day fixed for the defendant to appear and answer, or 
If neither party appears, On any other subsequent day to which the 
suit to be dismissed. hearing of the suit is adjourned, neither party 
appears, the suit shall be disinissed, unless the Judge, for reasous to be 
recorded uuder his haud, otherwise directs, 
Tux above section applios to M. 8. C. C. and P. 8. C. C. 


99. Whenever a suit is dismissed under section 97 or section 98, 
In auch case plaintif may the plaintiff may (subject to the law of limita- 
bring fresh auit ; tion) bring a fresh suit; or if, within the period 
of thirty days from the date of the order dismissing the suit, be satis- 
fies the Court that there was a sufficieat excuse for his not paying the 
court-fee required within the time allowed for the service of the sum- 
or Court may restore mous, or for his non-appearance, as the case 
acit to ite file, may be, the Court shall pass an order to set 
aside the dismissal, and appoint a day for proceeding with the suit. 
Tue above section applies to M. 8. C. C. and P. 8. C. C. 
Wuene the plaintiff in a suit failed to deposit the talabana required for the 
ear of issuing summonsea to certain persons whom it was proposed to inake 
efendants in addition to the original defendants in such suit, and the Court on that 
ground irregularly dismissed cash suit as against such original defendants by an 
order purporting to be made under a. 110 of Act VHI. of 1859 on a day previous 
to that fixed for the hearing of such suit. Held that such order of dismissal did 
not preclude the plaintiff from instituting a fresh anit—Gulab Dai (Plaintiff) v. 
Sewan Ram and ra (Defendants), I. L. R., 2 All. $18. 


99A. If, after a summons has, whether before or after = jak? day 
Dien; : of June, 1882, been issued to the defeadant, 
plaintiff, ng page or to one of several defendants, and returned 
turued uuadtyed, faile fora wneerved, the plaintiff fails fur a period of one 
-diordtis apply for fresh sem- year from such return to apply for the issue of 


a freah summons, and tv satisfy the Court thas 
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he has wsed his best endeavours to discover the residence of the defend- 
ant who has not been served, or that such defendant ia avoiding service 
of process, the Court may disinixe the suit as against auch defendant. 
In such case the plaintiff may (subject to the law of limitation) 
bring a fresh suit. 
Tue above section applies to M. 8. C. C. and P, 8. C. C. 


Procedure if only plaint- 100. If the plaintiff appears, and the de- 
iff appears, fendant does not appear, the procedure shall be 
as follows: 
when summons duly serv- (a) if it is proved that the summons was 
ed, duly served, the Court may proceed ex parte : 


(b) if itis not proved that the summons was duly served, the 
when summons not duly Court shall direct a second summons to be 
ferved, issued and served on the defemlant : 
(c) if it is proved that the summons was served on the defendant, 
when summons served, but not in sufficient time to enable him to 
but not in due time. appear and answer on the day fixed in the sum- 
mons, the Court shall postpone the hearing of the snit to a future day 
to be fixed by the Court, aud shall direct uotice uf such day to be given 
to the defendant, 
If it is owing to the plaintift’s default that the summons was not 
served in sufficient time, the Court shall order him tu pay the costs 
eccasivued by such postponement. 


Tue above section applies to M. 8. C. C. and P. S.C. C. 


Tne plaintiff sued, under s. 3, clause w, of Act XVIL. of 1877, for money due on 
a bond, dated the 8th September, 1877, The defendant, though duly summoned, did 
not nppear on the day fixed in the suminons, which was for the final disposal of the 
suit The Court, therefore, proceeded with it ec parte. The defendant, being sub- 
sequently sunimoned and examined as a witness under 8. 7 of the Act, admitted the 
bond sued upon, but pleaded part-payment of the plaintiff’s claim. He then applied 
to the Court that his witnesses should be summoned, and that their evidence be taken 
in support of his allegation. The Subordinate Judge was of upinion that he (defend- 
ant) was not entitled to offer the evidence. On hia referring the case to the [igh 
Court: Held that it was his duty to sanomon the witncases named by the defénd- 
ant.—Duli Chand (Plaintiff) » Dhondi (Defendant), I. L, R., 5 Bom. 184, 

’ WHEN the plaintiff in a suit appears at the hearing, and the defendant does not 
appear, the proper procedure to follow is that prescribed by 8. 100 of Act X. of 
1877, whether the defendant has been summoned only to appear and answer the 
claim, or has in addition been summoned to attend and give evidence. Jt is not 
necessary, before proceeding to hear and determine a suit er parte under. 100, that 
all the process prescribed by law for compelling the attendance of the defendant os 
& witness should be exhausted. It is suflicient that due service of the summons 
upon the defendant is proved. 1f such proof is not given, the courses to be adopted 
are one or other of these mentioned in clauses (b) and (¢) of «. 100 according to the 
circumstances of the case. The plaints and records in a number of suite upon 
bonds instituted by the same plaintiff against different pemoun were destroyed b 
fire. The suita were re-institnted, and duplicate copies of the plaints were filed. 
The only evidence of the contents of the bonds, from which the plaints were pre- 
pared, consisted of a register kept by the plaintiff's gumashtas of the namnes of the 
executunt of the bonds, the matter in respect of which the bonds bud been given, 
the amounts due thereunder, and the names of the attesting witnesses, From this 
register the duplicate plainta bad been preparcd. Held that, though the register 
Wus not secondury evidence of the contents of the bonds, yet it was a document 
which might be referred to by a witness for the purpose of refreshing his memory, 
under s. 159 of the Evidence Act.—Taruk Nath Mullick, Manager af the Couch 
Behar Chaklajat Estate, on behalf of the Court of Wards (Plaintiff), v. Jeamat Nosya 
(Defeadsnt), 1. L. B., 5 Cal. 353. 
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101. If the Court has adjonrned the hearing of the suit ea parte, 

ecaacsaig-(wbarerdenal: and the defeudant, at or before such hearing, 

ant appenrs on day of ad- Sppears and assigns good cause for his previous 

jourued hoaring,and assigns non-appeurance, he Inay, upon such terms as the 

good cause for previous Court directs as to costs or otherwise, be heard 

Eee ae en in answer to the suit, as if he had appeared on 
the day fixed for his appearance, : 

Tue above section applies to M. S.C. ©, and P. 8. 0. C. 


DereNDaANtTs who putin no appearance at the original hearing, and who have 
subsequently been refused leave to appear and defend, are at liberty, where an 
ex-parte decree has been passed against them, to appeal to a higher Court, without 
previously taking any steps to have the er-parte decree set aside under s. 108 of 
Act X., of 1877.—Ashruffunnisea and another (Defendants) v. Lehareaux (Plaintiff), 
I. L, B., 8 Cal. 272. 

Tar plaintiff sued, under s. 8, clause w, of Act XVII. of 1877, for money due on 
a bond, dated the 8th Soptember, 1877. The defendant, though duly summoned, did 
not appear on the day fixed in the summons, which was for the final disposal of the 
suit. ‘The Court, therefore, proceeded with it ex parte. The defendant, being sub- 
sequently summoned and examined as a witness under 8. 7 of the Act, admitted the 
bond sued upon, but pleaded part-payment of the plaintiff's claim. He then applied 
to the Court that his witnesses should be summoned, and that their evidence be tuken 
in support of his allegation. The Subordinate Judge was of opinion thai he (defend- 
ant) was not entitled to offer the evidence. On his referring the case to the High 
Court. Held that it was his duty to summon the witnesses named by the defend- 
ant.—Duli Chand (Plaintiff) v. Dhondi (Defendant), I. L. B., 5 Bom. 184. 

102. If the defendant appears, and the plaintiff does not appear, 
Procedure where defend- the Court shall dismiss the suit, unless the 
ant only appears. defendant admits the claim, or part thereof, in 
which case the Court shall pass a decree against the defendant upon 
such admission, and, where part only of the claim has been admitted, 
shall dismiss the suit so far as it relates to the remainder. 
Tux above section applies to M. 8. C. C. and P. 8. 0. C. 

In a suit, issues having been settled, the final hearing of the suit was adjourned 
to a fixed date for final disposal. On that date plaintiff did not appear, and the suit 
waggiamissed. Held that, as thie was not a case which had been adjourned in favour 
of either purty to enable him to “ produce his proofs, or cause the attendance of his 
witnesses,” the ordor was not one which could properly be made.—Ryall v. Sherman, 
I. L. R., } Mad. 287. 

108. When a suit is wholly or partially dismissed under section 
Deoree against plaintiff by 102, the plaintiff shall be precluded from brivg- 
default bars fresh suit, ing a fresh suit iu respect of the same cause of 
action. But he may apply for an order to set the dismissal aside; and, 
if it be proved that he was prevented by any sufficient cause from ap- 
pearing when the suit was called on for hearing, the Court shall set 
aside the dismissal upoo such terins as to costs or otherwise as it thinks 
fit, and shall appoint a day for proceeding with the suit, 
No order shall be made under this section unless the plaintiff has 
served the defendant with notice in writing of his application. 
Tux above section applies to M. 8. C. C. and P. 8S. CG. C. 


104, If, on the day fixed for the hearing of a suit against « defend- 
Procedure where defead. &8t residing out of British India, who has no 
ant residing out of British agent empowered to accept service of summons, 
India doce ndb appear. or on any day to which the hearing has been 
adjourned, the defendant does not appear, the plaintiff may apply to the 
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Court gl Relate to proceed with his suit, and the Court may direct 
that the plaintiff be at hberty to proceed with his suit in such manner 


and subject to such conditions as the Court thinks fit. 
Tux above section applies to M. 8. C. CO. and P. S.C. C. 


105. If there be more plaintiffs than one, and one or more of them 
Procedurein case of nen. appear, and the others do not appear, the Court 
attendance of one or more may, at the instance of the plaintiff or plaintiffs 
sovoral plaintite appearing, permit the suit to proceed in the 
oe way as if all the plaintiffs had appeared, and pass such order as it 
thinks fit. 
Tue above section applies to M.S. C. C. and P. 8. C. C. 


106. If there be more defendants than one, and one or more of 
Procedure in case ofnon. them appear, and the others do not appear, the 
attendance of oneor more suit shall proceed, and the Court shall, at the 
ot several defendants: time of passing judgment, make such order as 
it thinks fit with respect to the defendants who do not appear. 


THE above section applies to M. SC. C and P. 8. C. C. 


107. If a plaintiff or defendant, who has been ordered to appear in 

Consequence of non-atten- person under the provisions of section 66 or 

dance, withoat sufficient section 436, does uot appear in person, or shew 

pose nader natalie of party sufficient cause to the satisfaction of the Court 

Sppoer in Person: for failing so to appear, he shall be subject to 

all the provisions of the foregoing sections applicable to plaintiffs and 
defendants, respectively, who do vot appear. 


Tux above section applies to M. 8. C. C. and P.8. C. C. 
Of setteng astde Decrees ex parte. 


108. In any case in which a decree is passed e” parte against a de- 
Setting aside decree ee fendant, he may apply to the Court by which 
parte against defendant. the decree was made for an order to set it aside ; 
and if he satisfies the Court that the summons was not duly served, 

or that he was prevented by any sufficient cause from appearing when 
the suit was called on for hearing, the Court shall pass an order to set 
aside the decree upon such terms as to costs, payment into Court, or 
otherwise, a8 it thinks fit, and shall appoint a day for proceeding with 


the suit. 
Tux above section applies to M. 8. C. C. and P. 8. C. C. 


Urner s. 540 of the Civil Procedure Code an appeal lies from decrees passed 
ex parte. If a defendant appears at the first hearing, and files a written statement, 
he should not be placed ex .—Anantharéma Patter (Second Defendant), Appel- 
lant, v. Madhava Paniker (Plaintiff's Representative), Respondent, L. L. R., 3 Aad. 
264 


Derenpants who put in no appearance at the i ces hearing, and who have 
eubsequently been refused leave to appear and defend, are at liberty, where an 
ex-parte decree has been passed against them, to appeal to a higher Court, without 
iously taking any steps to have the ez-parle decree set aside under s. 108 of 
ct x. of 1877 -—Ashruffannisss and another (Defendants) ¢. Lehareany (Plaintiff), 
I, L. B., 8 Cal. 272. 
C. P. 9 
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ee ae Be 2 scans “or 
AN ex-parie decree having been granted in a suit against A personally and as 
rardian of her infant sons, the infants subsequently applied onder ». 119 of Act 
ITl. of 1859 to set aside the decree, on the ground that the summons had not been 
duly served, It was proved that the summons had been duly served upon A, and 
the application was dismissed. On appeal to the oe Court, held that, although so 
far us the decrees made A personally liable, the Court had no power to interfere 
yet as the infants were not responsible for their non-appearance, it might be sai 
that they had been prevented by ‘sufficient cause from appearing,” and that the 
decrees might be set aside under s. 119 of Act VIIL of 1859 (cf. Act X., 1877, 
. 108) as against them —Kesho Parshad and others (Judgment-debtora) (Appellants), 
v. Hirdaya Narain (Judgment-creditor) (Respondent), 6 Cal. Law Rep. 69. 


No decree to be set aside 109. No decree shall be set aside on any 
without notice,to opposite such application as aforesaid, unless notice there- 
party. of in writing has been served on the opposite 

party. 


‘Tux above esction applies to M. 8. C. C. and P. 8. C. C. 


CHAPTER VIII. 
Or Wrirten STATEMENTS AND SET-OFF. 


110. The parties may, at any time before or at the first hearing of 
a ae the Buit, tender written statements of their re- 

sigs acer spective cases, and the Court shall receive such 
statements and place them on the record. 


Tris section contemplates that a defendant shall, in his written statement, set 

it <i Sia he intends to make at tho trial.—ChovA Kér4 v, Isabin Khalifa, I. L. R.; 
om, 209. 

A WRITTEN statement of his case, tendered by a party to a suit at any time 
before or at the firet hearing of the suit, is not liable to any court-fec, and may be 
written on plain paper (#. 110 of Act X. of 1877). A written statement called for 
by the Court after the first hearing is also exempt from stamp-duty (6. 19 of Act 
Vil. of 1870). —Nagu (Plaintiff) e. Yeknath (Defendant), I. L. R., & Bom. 400. 


In a suit for wrongful dismissal, in which the defendants pleaded justification 
by reason of the plaintiff's misconduct, Aedd, (1) That the defendante at the hearing 
could not give evidence of a transaction involving instances of misconduct not set 
forth in their written statement. They should either have filed a supplemental 
written statement before the hearing, or have furnished the plaintiff with particulars 
of the misoonduct in question, and intimated to him their intention of relying on 
the transaction as going to establish the general allegation of misconduct. (2) That 
although the transsction in question could not be made the subject-matter of an 
auxiliury issue, and evidence of it, as such, could not be received, yet that questions 
reluting to it might be put to the plaintiff in cross-exanmination for the » of 
affecting his credit. pplemental written statements cannot be filed after the 

rtives have entered upon their case at the hearing. Statements laid by clients 
efure counse] for the purpose of obtaining legal advice are privileged. A was 
employed by B, at intervals of a week or fortnight, to write up B's account-bouks, 
B furnishing him with the neceasary information either orally or from loose memo- 
yanda. Held that the entries so made could not be given in evidence to contradict 
A, under s, 145 of the Indian Evidence Act, us Rr ‘vious statements made by him in 
writing. The statements were really made, not by A, but by B, under whose in- 
structions A had written them. eld, also, that it is only such books as are entered 
up as transactioné teke place that can be considered as books regularly kept in the 
Bei Pent), “— Laing M of ag er —- a Gates te 
Bon atift) v. © New Dhuramaey nin eaving y 
fendants), I. L. B., 4 Bom. 576. , si : 
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_ 11. If in a suit for the recovery of money the defendant claims to 
Particulars of set-offtobe set-off against the plaintiff's demand any ascer- 
givenin written statement. tained sum of money legally recoverable by him 
from the plaintiff, and if, in such claim of the defendant against the 
plaintiff, both parties fll the same character as they fill in the plaintiff’s 
suit, the defendant may, at the first hearing of the suit, but not after- 
wards, unless permitted by the Court, tender a written statement con- 
taining the particulars of the debt sought to be set-off. 
The Court shall thereupon inquire into the same, and if it finds 
that the case fulfils the requirements of the 
Inquiry. former part of this section, and that the amount 
claimed to be set-off does not exceed the pecuniary limits of its jurie- 
diction, the Court shall set-off the one debt against the other, 
Such set-off shall have the same effect as a plaint in a crose-suit so 
as to enable the Court to pronounce a final 
nee et neon: judgment in the same suit, both in the origi- 
nal and on the cross claim; but it shall not affect the lien, upoo the 
amount decreed, of any pleader in respect of the costs payable to bim 


under the decree. 
Illustrations. 


(a.) A bequeaths Rs. 2,000 to B, and appointa C his executor and residuary 
legatve. B dies, and D takes out adininistration to B's effects. C pays Re. 1,000 us 
surety for D. Then D sues C for the legacy. C cannot set-off the debt of Ra, 1,000 
aguinst the legacy, for neither C nor D fills the sume character with respect to the 
legacy as they fill with respect to the payment of the Rs. 1,000. 

- A dics intestate and in debt to B.C takes out administration to A's effects, 
and uys part of the effects from C. In a suit for the purchase-money by C 
against B, the latter cannot set-off the debt against the price, for C fills two different 
characters, one as the vendor to B, in which he sues B, and the other as represent- 
ative to A. 

(c.) A sues B ona bill of exchange. B alleges that A has wrongfully neglected 
to insure B’s goods, and is liable to him in compensation, which he claims to set-off. 
The amount, not being ascertained, cannot be set-off. 

(d.) A sues B on a bill of exchange fur Re. 500. B holds a judgment against A 
for Rs. 1,000. The two olaims, being both definite pecuniary demands, may be set-off. 

(¢.) A sues B for compensation on account of a trespass. B bolds a promissory 
note for Rs. 1,000 from A, und claims to act-off that amount against any suin that 
A may recover in the suit. B may do so, for as soon as A recovers, both sums are 
definite pecuniary demanda. 

r (f.) Aand B sue ( for Rs. 1,000. C cannot set-off a debt due to him by A 
one. 
' ® A sues B and C for Rs. 1,000. B cannot set-off a debt due to him alone 
i (h.) A owes the Leaping odie of B and C Rs. 1,000. B dies leaving C sur- 
viving. A sues C for a debt of Rs. 1,500 due in his separate character. C may set- 
off the debt of Rs. 1,000. 


Tu above section applies to M. 8. C. C. and P. 8. ©. C. 
‘Tar provisions of Act X. of 1877 do not give the right to set-off claims for, 
unliquidated damages, but that Act does not take away any right of set-off, whether 
eal 


or equitable, which parties to a suit would have independently of its provi- 
sitna._Kishorchand Champélal ». Maédhowji Visram, I. L. B., 4 Bom. 407. 


Tue usafractuary mortgagee of certain lands sued the mortgagor for the money 


due under the 6. The mortgagor alleged that the mortg: had committed 
waste, and was able to him for compensation, which he olai to set-off: Held 
that, under Act X. of 1877, a. 411, the amount of such com on could not.ba 


‘ set-off. —Raghu Nath Das v. Ashraf Hosain Khan, I. L. B., 2 All. 252. 


t 
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: ne there ia a debt due from sn insolvent prior to his insolvency. to snotlwr 
on there was & debt which was in dispute due to the insolvent, in 8 anit 
brought by the Official Assignee to recover the latter debt, the defendant is entitled 
under s. 39 of the Insolvent Act, 11 and 12 Vic., cap. 21, to set-off the debt due 
from him to the insolvent, against sume which may be claimed from A. B 
Miller (Plaintiff) v. A. Beer (Defendant), 6 Cal. Law Rep. 294. roe 
z, in » suit for the price of goods sold and delivered, the defendant ad- 
mitted ‘that there was a sum df Re. 1,159-12 due by him to the plaintiff, but sought 
to set-off. the sum of Rs. 972 as damages sustained by him by reason of the non-deli- 
very of some of the goods contracted for: Held that as the claim of the defendant | 
against the plaintiff wae connected with the same transaction, and arose out of one 
and the same contract, as that in respect of which the plaintiff's suit was brought, 
and a8 the amount of the defendant's claim was capable of being immediately ascer- 
tained, the defendant might set-off his claim.—Kishorchand Champ4lél v. Médhowji 


Vierém, I. L. R., 4 Bom. 407. . 

5 wpliteabtalerenk is 112. Except as provided in the last pre- 
be received after frst hear. ceding section, no written statement shall be 
ing. : received after the first hearing of the suit: 

Provided that the Court may, at any time, require a written state- 

Provisces. ment, or additional written statement, from 
any of the parties, and fix a time for presenting 
the same: 

Provided also that a written statement, or an additional written 
statement, may, with the permission of the Court, be received at any 
time for the purpose of answering written statements so required and 
presented, 

113. If any party from whom a written statement is so required 

Procedure when party fails to present the same within the time fixed 
failu to present written by the Court, the Court may pass a decree 
ac aa called for by against him, or make such order in relation to 

the suit as it thinks fit, 


114. Written statements shall be as brief as the nature of the case 
Frame of written state. admits, and shall not be argumentative, but 
ee shall be confined as much as possible to a simple 
narrative of the facts which the party by whom or on whose behalf the 
written statement is made believes to be material to the case, and which 
he either admits or believes he will be able to prove, 


Every such statement shall be divided into paragraphs, numbered 
consecutively, and each paragraph containing as nearly as may be a 
separate allegation. 

Tax above section applies to P. 8. C. C. 
115. Written statements shall be signed and verified in the manner 
Written statements tobe hereinbefore provided for signing and verifying 
nigned and verified. _ plaints, and no written statement sball be re- 
ceived unless it be so signed and verified. 


Tue above section applies to P. 8. C. C. 


116. If it appears to the Court that any written statement, whether 
Power of Court asto ar. called for by the Court or spontaneously ten- 
gumentative, prolix, or irre. dered, is argumentative or prolix, or contains 
t written statements. matter irrelevant to the suit, the Court may 
amend it then and there,'or may, by an order to be endorsed thereon, 
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reject the same, or return it to the party by whom it was made for 
amendment within as time to be fixed by the Court, imposing auch terms 
as to costs or otherwise as the Court thinks fit. 
Attestation of amend- When any amendment is made under this 
menta, section, the Judge shall attest it by his signa- 
re 


ture, 
When a statement bas been rejected under this section, the party 
making it sball not present another written 
Biect of rejection. statement, unless it be expressly called for or 
allowed by the Court, 


Tax above section applies to P. 8. C. C. 


CHAPTER IX, 
Or THE EXAMINATION OF THE PaRTi£S BY THE CouRT, 


117, At the first hearing of the suit, the Court shall ascertain from 
Necertainment whether ‘t2e defendant or his pleader whether he admits 
allegations in plaint and oF denies the allegations of fact made in the 
written statementsadmitted plaint, and shall ascertain from each party or 
or denied, his pleader whether he admits or denies such 
allegations of fact as are made in the written statement (if any) of the 
oppusite party, and as are not, expressly or by necessary implication, 
admitted or denied by the party against whom they are made, The 
Court shall record such admissions and denials, 


THE above scction applies to M. 8. C. C. and P. 8, C. C, 


118, At the first hearing of the suit, or at any subsequent hearing, 
Oral examination of party 80Y party appearing in person or present in 
or companion of himself or Court, or any person able to answer any mate- 
his pleader. rial questions relating to the suit by whom 
such party or his pleader is accompanied, may be examined orally b 
the Court; and the Court may, if it thinks fit, put, ia the course of auc 
examination, questions suggested by either party. 


Tue above section applies tojM. 8. C. C. and P. 8. C. C. 


Substance of examination 119. The substance of the examination 
to be written. - shall be reduced to writing by the Judge, and 
shall form part of the record, 

120. If the pleader of avy party who appears by a pleader refuses 

Consequence of refasal or OF is unable to answer any material question 
inability of pleader to an- relating to the suit which the Court is of opinion 
awer. that the party whom he represents ought to 
answer, and is likely to be able to answer if interrogated in person, the 
Court may postpone the hearing of the suit to a future day, and direct 
that such party shall appear in person on such day. 

If such party fails without lawful excuse to appear in person on the 
day 80 appointed, the Court may pass a decree against him, or make 
---* order in relation to the suit as it thinks fit. 

Tux above section applies to M. 8. C. O. and P. 8. C. C. 
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CHAPTER X. 


Or Discovery, awo or tas Apsission, Inspection, Propuction, 
IMPOUNDING, AND Rerugn oF DocuMENTS. 


121. Any party may, at any time, by leave of the Court, deliver: 
Power to deliver inter- through the Court, interrogatories in writing 
rogatories, for the examination of the opposite party, or, 
where there are more opposite parties than one, any one or more of 
such parties, with a note at the foot thereof, stating which of such in- 
terrogatories each of such persons is required to answer : 

Provided tbat no party shall deliver more than one set of interro- 
gatories to the same person without the permission of the Court, and 
that no defendant shall deliver interrogatories for the examination of 
the plaintiff unless such defendant has previously tendered a written 
statement, and such statement has been received aud placed on the 
record. 

Tux above section applies to M.S. C.'C. 


§. 121 of the Code of Civil Procedure contemplates (1) leave to interrogate, 
and (2) the service of the interrogatories through the Court. It ie the duty of the 
Court under that section to determine whether the applicant should be allowed to 
interrogate the other side, but not to determine at that stage what question the party 
interrogated should bo compelled to answer. Where an ex parte order is made in 
chatabera giving leave to interrogate, the party ordered to answer has a right to 
ovine into Coart to have the order set aside if the case is one in which interrogatories, 
should not have been allowed, When an order for the administration of interroga- 
tories is properly made, a party objecting to the interrogatories administered may, 
at his ool omit to answer the interrogatories to which he objects; but the more 
prudent course is to file his affidavit in answer, stating in it his objections to answer 
such questions as he objects to. Where interrogatories are scandalous, or in any 
way an abuse of the process of the Court, the Court may interfere at any stage. 
The power given to the Court by s. 36 should not be exercised except in extreme 
casea.—Sham Kishore Mundle o. Shoshiboosun Biswas, I. L. R., 5 Cal. 707. 


122, Interrogatories delivered under section 121 shall be served on 
Bervice of interroga. the pleader (if any) of the party interrogated, 
tories. or in the manuer hereinbefore provided for the 
service of summons, and the proviaions of sections 79, 80, 81, aud 82, 
shall, in the latter case, apply, so far as may be practicable, 
Tus above section applies to M. 8. C. C. 


123, The Court, in adjusting the costs of the suit, shall, at the 
Inquiry into propriety of iustance of any party, inquire or cause inquiry’ 
exbibiting interrogatories, to be made tuto the propriety of delivering 
euch interrogatories; and if it thinks that such interrogatories have 
been delivered unreasonably, vexatiously, or at improper leagth, the 
costs occasioned by the said interrogatories and the answers thereto shall 
be borne by the party in fault. | 
Tur above section applies to M. 8. C. C. 


124. If any party toa suit bea body corporate or a joint-stock 
Bervies of iuterregatoriee COMpany, whether incorporated or not, or any 
en officer of ourperption or other body of persous empowered by law to sug 
company. er be sued, whether in its own name or in tha 
name of any officer or other person, any oppusite party may apply to 
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the Court for an order allowing him to deliver interrogatories to any 
member or officer of such corporation, company, or body, aad an order 
may be made accordingly. . 


Tax above section applies to M 8. C. C. 


125. Any party called upon to answer interrogatories, whether by 

Power to refuse to en. Dimself or by any such member or officer, may 

swer interrogatories as irre. refuse to answer any interrogatory on the 

levant, é&o. ground that it is irrelevant, or 1s net put bond 

Jide for the purposes of the suit, or that the matter inquired after is not 

suifticiently material at that stage of the suit, or on avy other like 
ground, ' 

Tur above section applies to M. 8. C. C, 


126. Interrogatories shall be answered by affidavit to be filed in 

Time for filing afidavit Court within ten days from the service thereof, 

in answer. or within such further time as the Judge may 
allow. 


Tue above section applies to M. 8. C. O, 


127, If any person interrogated omits or refuses to answer, or an- 
Procedure where party swers insufficiently, any interrogatury, the party 
omits to auswer sufficiently. interrogating may apply to the Court for aa 
order requiring him to answer or to answer further, as the case may be. 
Aud an order may be made requiring him to answer or to answer fur- 
ther either by affidavit or by vivd voce examination, as the Judge may 
direct : Provided that the Judge shall not require an answer to any 
interrogatory which in his opinion need not have beeu answered under 

section 125, 

Tue above section applies to M. 8. C. C. 


128. Either party may, by a notice through the Court, within a 
Power to demand admis. Freasouable time not less than ten daye before 
sion of genuineness of docu. the hearing, require the other party to admit 
ments. (saving all just exceptions to the admissibility 
of such document in evidence) the genuineness of any document mate- 
rial to the suit. 

The admission shall also be made in writing sigued -by the other 
party or his pleader and filed in Court. , 

If such notice be not given, no costs of proving such document 
shall be allowed, unless the Judge otherwise orders. 

If such notice is not complied with within four days after its bein 
served, and the Judge thinks it reasonable that the admission shoul 
have been made, the party refusing shal] bear the expense of proving 
such document, whatever may be the result of the suit. 

Ts above section applies to M. 8. C. C. 


129. The Court may, at any time during the pendency therein of 
Power to order discovery any suit, order any party to the suit to declare 
.of docament, by affidavit all the documents which are or 
have been in his possession er puwer relating to any matter io questiea 
in the suit, and any party to the suit may, at any time before the first 
hearing, apply to the Court for a like order. 
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it made under this section shall specify which (if'ény) 
Pit Angsana . of the documents thefein mentioned the de- 
wach order. clarant objects to produce, together with the 


grounds of such objection. 
Tur above section applies to M. 8. C. C. 


130, The Court may, at any time ne te oeangratd aaa 

der produce any suit, order the production by any party 

dicate esas Pauring thereto of such of the documents in his posses- 
suit, ; sion or power relating to any matter in ques- 
tion in such suit or proceeding as the Court thinks right ; and the 
Court may deal with such documents when produced in such manner as 


appears just. 
ppears J Tux above section applies to M. 8. C. C. 


_ , 180 of the Civil Code (X. of 1877), a Judge has no discretion to 
refuse to allow inapection of documents relating to matters in question ina suit 
provided they are not privileged. Confidential communications between principal 
and agent relating to matters in a suit are not privileged. Held in a suit for an 
injunction to restrain the defendant from using certain trade-marks, that telegrams 
and lettera between the plaintiff’s firm in London and their Managing Agent in 
Bombuy, relating to the guliect ciaties of the suit, were not privileged.—Bustros v. 
White (L. R., 1 Q. B. D. 423) and Anderson v. Bank of British Columbia (L. R., 2 
Oh. D. 644) followed.—L. A. Wallace and others (Plaintiffs) v. F. G. Jefferson, (De- 
fendant), I. L. R., 2 Bom. 453. 


131. Any party to a suit may, at any time before or at the hearing 
Notice to produce for in- thereof, give notice through the Court to any 
gpection documents referred other party to produce any specified document 
to in plaint, So, for the inspection of the party giving such 
notice or of his pleader, and to permit such party or pleader to tuke 
copies thereof, ; 
No party failing to comply with such votice shall afterwards be at 
Consequence of ¢on-com- liberty to put any such document in evidence 
pliance with auch notice. on his behalf in such suit, unless he satisfies the 
Court that such document relates only to his own title, or that he had 
some other and sufficient cause for not complying with such notice, 


Tux above section applies to M. S. C. C. 


182. The party to es eg as is given aeett within ten 

ys from the recetpt thereof, deliver through 

Gace bale ahs whan the Court to the party giving the same a athe 

and where inspection may stating a time within three days from such 

be had. : delivery at which the documents, or such of 

them as he does not object to produce, may be inspected at his pleader’s 

office or some other convenient place, and stating which (if any) of the 
documents he. objects to produce, and on what grounds, 


« Tux above section applies to M. 8. C. C. 


' owner of certain cotton-ginning factories at and sear A in the 
mufaesal, and had also a place of business in Bombay. He entered into a contract 
in Bombay with the plaintiff to gin certain cotton of the plaintiff's at the said’ fac- 
tories of the ant in the mufassal. Plaintiff pilet-vdaldchaagie pe Nein 2 


far 
the breach of epee bainhetape ppretghans igi neg mink Appl onic efend- 
ant’s books to the of the said ginning factories belonging to the 
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defegdant. The defendant was willing te give the inspection asked for ; but con- 
tended that it should be had a& A, where all the books in saneetion were kept, and 
objected to bringing the beoks down to Bombay as demanded by the plaintiff. Held 
that the contract, though made in Bombay, having been intended to be performed at 
a considerable distance frem Bombay, at and near A, where the business of ginning 
was conducted, and where the books relating to the said business were kept, A was 
the proper place at which to give inspection.—Kevaldas Sakarchand v. Pestonji 
Nasservanji and others, I. L. R., 5 Bons 467. 
133. If any party served with notice under section 131 omits to 
Application for order of give notice under section 132 of the time for 
inspection. inspection, or objects to give inspection, or 
bames an inconvenient place for inspection, the party desiring it may 
apply to the Court for an order of inspection. 
Tue above section applies to M. 8. C. C. 


134. Except in the case of documents referred to in the plaint, written 

Application te be found. statement, or affidavit of the party against whom 

ed on affidavit. the application is made, or disclosed in his affi- 

davit of documents, such application shall be founded upon an affidavit, 

shewing (a) of what documents inspection is sought, (b) that the party 

applying is entitled to inspect them, and (c) that they are in the posses- 
sion or power of the party against whom the application is made. 

Tue above section applies to M. 8. C. C. 


135. If the party from whom discovery of any kind or inspection 
Power to order issue or 18 sought objects to the same or any part thereof, 
question on which right to and if the Court is satisfied that the right to 
discovery depends tobe fires such discovery or inspection depends on the 
etermined, : . ‘ : ‘ 
determivation of any issue or question in dis- 
pute in the suit, or that, for any other reason, it is desirable that any 
such issue or question should be determined before deciding upon the 
right to the discovery or inspection, the Court may order that the issue 
or questioa be deterusiued first, and reserve the question as to the dis- 
covery or ius pection. 
: Tue above section applies to M. 8. C. C. 


136, If any party fails to comply with any order under this chapter, 
Consequences of failareto to answer interrogatories, or for discovery, pro- 
au-wer or give inspection. duction, or inspection, which has been duly 
served, he shall, if a plaintiff, be liable to have his suit dismissed for 
want of proseeution, and, if a defendant, to have his defence (if any) 
etruck out, and to be placed in the same position as if he had not 
appeared aud auawered ; 

and the party interrogating, or seeking discovery, production, or 
inspection, may apply to the Court fur au order to that effect, aud the 
Court may make such order accurdingly. 

Any party failing to comply with any order under this chapter, to 
answer interrogatories, or for discovery, production, or inspection, which 
has been served persoually upon him, shall also be deemed guilty of an 
offence under section 188 of the Indian Penal Code. 


Tix above section applies to M. 8. C. C. 


Tax powers given to the Court by Act X. of 1877, s. 136, should not be exercised 
roa extreme cases.—Sham Kishore Mundie v. Shoshiboosun Biswas, I. L. B., 5 


C. P.10 
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187. The Court may, of its own accord, and may in its discretion 
Conrt may send for pa- Upon the application 6f any of the parties to 
pers from ite own records a suit, send for, either from its own records or 
or from other Courts. from any other Court, the record of any other 
suit or proceeding, and inspect the same. 

Every application a i under this section shall (unless the Court 
otherwise directs) be supported by an affidavit of the applicant or his 
pleader, shewing how the record is material to the suit in which the 
mda is made, and that the applicant cannot, without uureason- 
able delay or expense, obtain aduly authenticated copy of the record, or 
of such tion thereof as the applicant requires, or that the produc- 
tiou of the original is necessary for the purposes of Justice. 

Nothing contained iu this scction shall be deemed to enable the 
Court to use in evidence any document which, under the Indian Evi- 
dence Act, 1872, would be inadmissible in the suit. 


Tux above section applies to M. S. C. C. and (except para. 2) to P. 8. 0. C. 


Were a specific title has been alleged, but not proved, and the plaintiff 
endeavours to succeed in the first Court or second Court of Appeal upon title by 
twelve heap adverse possession, he must be prepared to show that this other title 
by twelve years’ adverse possession was raised in the Court of first instance, with 
sufficient clearness to enable his adversary to understand that he claimed to succeed 
ax well by twelve years’ adverse possession as by the specific title alleged. In all 
cases in which parties apply for a suminons to compel the attendance of witnesses, 
or a summons to produce ocuinonts: or apply to have a document sent for under 
8. 137 of the Code of Civil Procedure, the Court ought not to refuse such applica- 
tion, inerely because in its opinion the witnesses cannot be present, or the documents 
cannot be produced, before the termination of the trial.—Kri-lna Charn Baiswek and 
others (Plaintiffs) o. Protab Chunder Surina, alias Rajendro Lal and others (Defend- 
anta), I. L. R., 7 Cal. 560. 


138, The parties or their pleaders shall bring with them, and bave 
Docarsen ‘de in readiness at the first hearing of the suit, to 
be in reidinge ar riarg ray be produced when called for by the Court, all 
ing. the documentary evidence of every description 
ip their possession or power, on which they intend to rely, and which 
has not already been filed in Court, and all documents which the Court 
at any time before such hearing has ordered to be produced, 


Tux above section applies to M. S.C. C and P.8.C.C. 


139, No documentary evidence in the possession or power of any 
Effect of non-prodaction party, which should have been, but has not 
of documents. n, produced in accordance with the require- 
meuts of section 188, shall be received at any subsequent stage of the 
| shearer x ualess good cause be shown to the satisfaction of the 
vurt for the non-production thereof. And the Judge receiving any 
such evidence shall record his reasons for so doing. 3 


«* Tue above section applies to M.S. 0. C. 


140. The Court shall receive the documents respectively produced 
Documents to bereceived by the parties at the first heating, provi 
by Court, that the documenta produced by each party be 
accompanied by an accurate list thereof prepared in such form as the 
High Court may from time to time direct. 
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_ The Court may, at any stage of the suit, reject any document which 
‘ Rejection of irrelevant or it considers irrelevant or otherwise inadmis- 


inadmissible documents. _— gible, recording the grounds of such rejection. 
Tae above section applies to M. 8. C. C. and (except the proviso and the last aix 
words) to P. 8. C. C. 


141. No document shall be placed on the record unless it has been 
Nodocamentato be ptaced proved or admitted in accordance with the 
on record unless proved. law of evidence for the time being iu force, 
abtiohay heal to be Every document so proved or admitted shall 
" be endorsed with the number and title of the 
suit, the name of the person producing it, and the date on which 
it was produced. The Judge shall then endorse with his own hand a 
statement that it was proved against or admitted by (as the case may 
be) the person against whom it is used. The ducument shall then be 
filed as part of the record : 


Provided that, if the document be an entry in a shop-book or other 
—_ book, the party on whose behalf such book is 
Entries in shop-books. = produced may furnish a copy of the entry, which 
may be endorsed as aforesaid, aud shall be filed as part of the record, 
and the Court shall mark the entry, and shall then return the book to 
the person producing it. 
All documents produced at the first hearing, and not so proved or 
admitted, shall be returued to the parties respectively prodycing them, 


Tue abuve section applies to M.S. C.C. and (except the third sentence) to P.8.C. 0. 


142. When a document so proved or admitted is relied on as evi- 
Rejected documents to be deuce by either party, but the Court considers 
it inadmissible, it shall be further endorsed with 

the addition of the word “ rejected,” and the eudorsemeat shall be 
signed by the Judge. 
pay or af The document shall then be returned to 
the party who produced it. 
TuE above section applies to M. 8. C. C. and P. 8. C. C. 
148. Notwithstanding anything contained in sections 62, 141, aud 
Court may order any do- 142, the Court may, if it sees sufficient cause, 
coment to be impounded. direct. any document or book produced before it 
in any suit to be impounded and kept io the custody of an officer of 
the Court, for such period and subject to sucli conditions as the Court 
thinks fit. 
Tx above section applies to M. 8. C. C. and P. 8. C. C. 

144. In suits in which an appeal is not allowed, when the suit has 

When document admittea been disposed of, and in suits in which an ap- 
inevidence maybe retarned. peal is allowed, when the time for preferring 
an appeal from the decree has elapsed, or, if an appeal has been prefer- 
red, then after the appeal has been disposed of, any person, whether a 
party to the suit or not, desirous of receiving back any document pro- 
duced by bim in the suit, and placed on the record, shall, unless the 
document is impounded under section 143, be entitled to receive back 
the same : 
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Provided that a docament may be returned at any time before 
When document may be either of such events, if the person applying 
returned beforetime limited. for such return delivers to the proper officer a 
certified copy of such document to be substituted for the original : 
Certain documenta not to Provided also that no document shall be 
returned. returned which, by force of the decree, has be- 
come void or useless, Does 
On the return of a document which has been admitted in evidence, 
Receipt to be given for a receipt shall be given by the party receiving 


returned document. it, in a receipt-book to be kept for the purpose, 
TuE ubove section applies to M. 8. C. C. 
Provisions as to doon- 145. The provisions herein contained as to 


monte applied to material documents shall, so far as may be, apply to all 
“objecta, other material objects producible as evidence. 
Tug above section applies to M.S. C. C. and P. 8.C. C. 


CHAPTER XI. 
Or THE SETTLEMENT or Issuss. 


146. Issues arise when a material proposition of fact or law is 
affirmed by the one party and denied by the 


_ Material propositions are those propositions of Jaw or fact which a 
‘plaintiff must allege in order to show a right to sue. 

Each material proposition affirmed by one party and denied by the 
other must form the subject of a distinct issue. 

Issues are of two kinds : (a) issues of fact, (b) issues of law. 

At the first hearing of the anit, the Court shall, after reading the 
plaint and the written statements (if any), and after such examination of 
.the parties as may appear necessary, ascertain upon what material pro- 
positions of fact or of law the parties are at variance, and shall there- 
upon proceed to frame and seeaed this issues on which the right decision 
of the case appears to the Court to depend. 

When issues both of law and of fact arise in the same suit, and the 
Court is of opinion that the case may be disposed of on the issues of 
law only, it shall try those issues first, and for that purpose may, if it 
thinks fit, postpone the settlement of the issues of fact until after the 
‘issues of law have bean determined. 

- Nothing in this section requires the Court to frame and record 
ae when the defendant st the first hearing of the suit makes uo 
‘deréence. 
Allegations ‘from which 147. The Court may frame the issues from 
may be framed. all or any of the following materials— 

(a) allegations made on oath by the parties, or by any persons pre- 
sent on their behalf, or made by the pleaders of such parties or persone ; 

(b) allegations made ip the plaint or in the written statements (if 
sry) tendered in the euit,‘or in answer to interrogatories delivered in 
‘the suit; : 


(c) the contents of documents produced by either party. 
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148. If the Court be of opinion that the issues cannot be correctly 
' Court may examine wit. framed without the examination of sume per- 
pape ian aaieg before son not before the Court, or without the in- 
sie maaan spection of some document not produced in the 
Bult, it may adjourn the framing of the issues to a future day, to be 
fixed by the Court, and may (subject to the rules contained in the Indian 
Evidence Act) compel the attendance of any person or the production 
of any document by the person in whose hands it may be, by summons 
or other process, 


149. The Court may, at any time before passing a decree, amend 
Power toamend, add,and the issues or frame additional issues on such 
strike out issues. terms as it thinks fit, and all such amendments 
or additional issues as may be necessary for determining the controversy 
between the parties shall be so made or framed. 
_ The Court may also, at any time before passing a decree, strike 
out any issues that appear to it to be wrongly framed or introduced, 


A JuDGE is not bound to make any amendment in the issues of a case, except 
for the purpose of more effectually putting in issue and trying the real question or 
questions in controversy as discloned by the pleadings on either side. Bizjie Bebco 
w. Manohar Dows (2 Ind. Jur., N.8., 118), Wilkin v. Reed (15 C. B. 192), Lucas v. 
Tarleton (3 H. and N. 116), followed. Where no injustice would be done to either 
party, the Courts, in the exercise of their discretion, under special circumstances, 
may allow issues to be raised upon matter which does not strictly come within the 
proper scope of the pleadings. The power to allow such amendments is given by 
the first part of 8, 149 of Act X. of 1877, corresponding with the first part of s. 141 
of Act VIII. of 1859.—Nehora Roy and others (Plaintiffs) v. Radha Parshad Singh 
(Defendant), I. L. B., 5 Cal. 64. 


150. When the parties to a suit are as to the question of 
Questions of fact or law fact or of law to decided between them, 
may by agreement bestated they may state the same in the form of an 
in form of issae. issue, and enter into an agreement in writing— 
(a) that upon the fiudiug of the Court in the affirmative or the 
negative of such issue, a sum of money specified in the agreement, or 
to be ascertained by the Court, or in such manner as the Court may 
direct, shall be paid by one of the parties to the other of them, or that 
one of them be declared entitled to some right or subject to some lia- 
bility specified in the agreement. 

(5) that upon such finding some property specified in the agree- 
ment and in dispute in the suit shall be delivered by one of the parties 
to the other of them, or as that other may direct, or 

(c) that upon such finding one or more of the parties shall do or 
abstain from doing some particular act, specified in the agreement, and 
relatiug to the matter in dispute, 

Tux above section applies to P. 8. C. 0. 
Court, if satisfied that 
agreement was executed in 151. If the Court be satisfied, after mak- 
may prencance ing such inquiry as it deems proper, 


(a) that the agreement was duly executed by the parties, 
(b) that they havea ‘mebetaatial iuterest in the decision of such 


question as aforesaid, and 
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(c) that the same is fit to be tried and decided, © ’ 

it may proceed to record and try the issue, and state its finding or 
opinion thereon in the same mauner as if the issue had been framed by 
the Court ; 

and may, upon the finding or decision on such issue, pronounce 
judgment according to the terms of the agreement ; 

and upon the judgment so given, decree shall follow, and may be 
executed in the same way as if the judgment had been pronounced in a 
couteated suit, 

Tux above section applies to P. 8. C. C. 


CHAPTER XII. 
DiseosaL or THe Suit at THe First HEARING. 


162. If, at the first hearing of a suit, it appears that the parties 
If parties not at issne on gre not at issue on any question of law or of 
eny question of law or fact. fact, the Court may at once prouoance judgment. 


Tue above scction applies to P. 8. C. C. 


158. Where there are more defendants than one, and any one of 

If one of several defend. tbe defendants is not at issue with the plaintiff 

ante be not at issue with on any question of law or fact, the Court may 

plaintiff. at once pronounce judgment for or against such 

defeudant, and the suit shall proceed only against the other defendants, 
Tue above section applies to P, 8. C. C. 


y, 154, When the parties are at issue on some question of law or of 
If parties et jee on fact, and issues have been framed by the Court 
questions of law or fact. = ag hereinbefore provided, if the Court be satis-— 
fied that pu further argument or evidence than the parties can at once 
Court may determine vila ag required upon such of the issues as 
taeue, may sufficient for the decision of the suit, 
and that no injustice will result from proceeding with the suit forth- 
with, the Court may proceed to determine such issues ; 
and, if the finding thereon sage for the decision, my aie 
and pronoauce judgment, “ounce judgment accordingly, whether the 
mentee * summons has been issued for the settlement of 
issues only or for the fina! disposal of the suit: 

Provided that, where the summons has been issued for the settle- 
ment of issues only, the parties or their pleaders are present, and none 
of them object, 

It the finding is not sufficient for the decision, the Court shall 
postpone the further hearing of the suit, and shall fix a day for the pro- 
duction of such further evidence, or for such further argument, as the 
case requires, 

155, If the summons has been issued for the final disposal of the 

If either party fails to Suit, and either party fails, without sufficient 

prodaoe his evidenos, Court cause, to produce the evidence on which he 

eee es relies, the Court may at once pronounce judg- 
ment, 
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_or may, if it thinks fit, after framing and recording ismes under 
section 146, adjourn the suit for the production of such evidence as nay 
be necersary to its decision upon such issues, 


Tue first paragraph of the above section applies to M. 8. C. O, 


CHAPTER XIll., 
Or ADJOURNMENTS. 


156. The Court may, if sufficient cause be shown, at any stage of 

Court may grant time, the suit, grant time to the parties or to any of 

and adjoarn hearing. them, and may, from time to time, adjourn the 
hearing of the suit. 

In all such cases the Court shall fix a day for the further hearing 
of the suit, and may make such order as it 
thinks fit with respect to the costs occasioned 
by the adjournment: 

Provided that, when the hearing of evidence has once begun, the 
hearing of the suit shall be continued from day to day until all the 
witnesses in attendance have been examined, unless the Court finds the 
adjournment of the hearing to be necessary for reasous to be recorded 
by the Judge with his own hand. 


Tue above section applies to M. 8. C. C. and P. 8. C. C. 


Coste of adjournment. 


A Court ought not te adjourn a case for the production of a document, much 
less (when it does ev) to allow witnesses and several of the parties who were interested 
in the result to be recalled, and to add to and vary the evidence which they had pre 
viously given, in order to prove a case which they had not set up.—(P.C.) 31... RB. 
304 (26 W.R. 55, L. R31. A. 259). 


157. If, on any day to which the hearing of the suit is adjourned, 
Procedure if parties fail the parties or any of them fail to appear, the 
to appear on day fixed. Court may proceed to dispose of the suit in 
one of the modes directed in that behalf by Chapter VII., or make such 
other order as it thinks fit. 


Tux above section applies to M. 8. C. C. and P. 8. C. C. 


158, If any party to a suit to whom time has been granted fails to 
Court may not- produce his evidence, or tu cause the attendance 
withstanding either party of his witnesses, or to perform any other act 
fails to produce evidence, necessary to the further progress uf the suit, 
wae for which time has been allowed, the Court may, 
notwithstanding such default, proceed to decide the suit forthwith, 


Tux above section applies to M. 8. C. C. and P. 8. C, C. 


Tue Code of Civil Procedure does not authorize the dismissal of a suit on re- 
fusal or failure of a party to deposit the amount ordered by the Court as remuncra- 
tion to a Commissioner appointed under s. 394 to examine accounts. The remunera- 
tion of @ Commissioner appointed by the Court tv examine accounts should, as a 
rule, be a definite amount, and not at a monthly allowance.—RAégava Chariér (Fisint 
ift), Appellant, v. Véedénts Chariér and others (Defendants), Respondents, I. L. £., 
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CHAPTER XIV. 
Or THE SUMMONING AND ATTENDANCE OF WITNESSES. 


159. The parties may, after the summons bas been delivered for 
Summons to attend to service on the defendant, whether it be for the 
ve evidence or preduce settlement of issues only, or for the final dis- 
ocsaen™ posal of the suit, obtaiu, on application to the 

Court or to such officer as it appvints in this behalf, before the day 
fixed for such settlement of disposal, as the case may be, summonses to 
persons whose attendance is required either to give evidence or to pro- 
duce documeuts, 


Tne above section applies to M. 8. C. C. and P. 8. C. 0. 


Tug 20th of March, 1877, having been fixed for the final hearing of a suit, the 
plaintiff on the 17th of March, and defendant on the 19th, filed their lists of wit- 
nesses to be summoned. Both lists were ordered merely to be put up with the 
record. When the suit came on for hearing, it was dismissed on the ground that, 
when the plaintiff filed his list, there was not sufficient time left to summon the 
witnesses. Held that the judge was not justified in dismissing the suit on this 

round, unless he fuund that i¢ would have been absolutely impossible to secure 
the attendance of tho witnesses, had the summonses been granted on the 17th 
instant. §. 149 of Act VIII. of 1859, and «. 159 of Act X. of 1877, discussed.— 


Rajendro Nucain Neogi and another (Plaintiffs) ». Raja Kumud Narain Bhup (De- 
fendant), 3 Cal. Law Rep. 569. 


160, The party applying for a summons shall, before the summons 
Expenses of witnesses to 18 granted, aud within a period to be tixed by 
be paid inte Court on ap- the Court, pay into Court such a sum of money 
plying for snmmons. as appears to the Court to be sufficient to 
defray the travelling and other expenses of the person summuned, in 
passing to aud from tlhe Court iu which he is required to attend, and 

or one day’s attendance, 
If the Court be subordinate to a High Court, regard shall be had, 
Boale of expenses, "in fixing the scale of auch expenses, to the rules 

(if any) laid down by competent authority, 


Tur above section applies to M. 8, C. C. and P. 8. 0. C. 


161. The sum so paid into Court ehall be tendered to the person 
Teuder of expenses to summoned, at the time of serving the sum- 
Witness, mons, if it can be served personally. 


Tus above section applica to M. 8. C. C. and P. 8. C. C. 


162. Ifit appear to the Court or to such officer as it appoints in 
Procedure where insuffi. thia behalf that the sum paid into Court is not 
cient sum paid in. sufficient to cover such expenses, the Court 
may direct such further sum to be paid to the person sammoned as ap- 
pears to be necessary on that account ; and, in case of default in pay- 
ment, may order such sum to be levied by attachment and sale of the 
moveable property of the party obtaiuing the summons; or the Court 
may discharge the Lage summoned without requiring him to give 
evidence ; or may both order such levy aud discharge such person as 


aforesaid, 
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Ff it be necessary to detain the person summoned for a longer 
Expenses if witness de period than one day, the Court may, from time 
tained more than one day, to time, order the party at whose instance he 
was summoned to pay into Court such sum as is sufficient to defray the 
expenses of his detention for such further period, and, in default of 
such deposit being made, may order such sum to be levied by attach- 
ment and sale of the moveable property of the party at whose inatance 
he was summoned ; or the Court may discharge the person summoned 
without requiring him to give evidence; or may both order such levy 
and discharge such person as aforesaid. 


Tux above section applies to M.S. C. ©. and P. 8. C. C, 


163. Every summons for the attendance of a person to give evi- 
Time, place, and purpose dence or produce a document shall specify the 
of attendance to be apeci- time and place at which he is required to at- 
fied in summons. tend, and also whether his attendance is re- 
quired for the purpose of giving evidence or to produce a document, or 
for both purposes ; and any particular document which the person sum- 
moned is called on to produce shall be described in the summons with 
reasonable accuracy. 


Tne above section applies to M.S. C. C. and P.8. C. C. 


164. Any person may be summoned to produce a document, with- 
Summons to produce do- out being summoned to give evidence ; and any 
cument. person summoned merely to produce a docu- 
ment shall be deemed to have complied with the summons, if he cause 
such document to be produced instead of attending personally to pro- 
duce the same, 


Tue above section applies to M. S.C. C. and P. S.C. C. 


165. Any person present in Court may be required by the Court 

Power to require persons 0 give evidence or to produce any document 

present in Coart to give then and there in his actual possession or 
evidence. power. 


Tre above section applies to M. 8. C. C. and P. 8. C. C. 


166. Every summous to a person to give evidence or produce a do- 
cument shall be served as nearly as may be in 
manner hereinbefore prescribed for the service 
of summons on the defendant ; and the rules contained in Chapter VI, 
as to proof of service shall apply in the case of all summonses served 
under this section. : 


Tax above section applies to M. 8. C.C. and P. 8.0. CL 


167. The service shall in all cases be made a sufficient time hefore 
Time for serving sam- tho time specified in the summons for thd at- 
mons. tendauce of the person summoned, to allow 


him a reasonable time for preparation and for travelling to the place at 
which bis attendauce is required. 


_ Tus above section applies to M. 8. C. C. and P. 8. C. C. 
C.P.11 


Summons how served, 
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168. If the serving-officer certify to the Oourt that the sifiimons 
Attachment of property for the attendance of a person, either to give 
of nbsoouding witness. evidence or to produce a document, cannot bé 
served, the Court shall examine the serving-officer on oath touching the 
pon-service ; 

aud upon being eatisfied that euch evidence or production is material, 
and that the person for whose attendance the summons has been issued 
is abaconding or keeping out of the way for the purpose of avoiding the 
service of the summons, may issue a proclamation requiring him to 
attend to give evideuce, or produce the ducument, at a time and place 
to be named therein ; and a copy of such proclamation shall be affixed 
on the outer door of the house in which he ordinarily resides. 

If he does not attend at the time and place named in such pro- 
alamation, the Oourt may, in its discretion, at the instance’of the party 
on whose application the summons was issued, make an order for the 
attachmeut of the property of the person whose attendance is required, 
to such amount as the Court thinks fit, not exceeding the amount of 
the coste of attachment aud of the fine which may be imposed under 
section 170: 

Provided that no Court of Small Causes shall make an order for 
the attachment of immoveable property. 


Tus above section applies to M. 8. C. C. 


169. If, on the attachment of his property, such person appears 
If witness appears,attach. and satisfies the Court that he did nut abscend 
ment may be withdrawn. or keep out of the way to avoid service of the 
summons, and that he bad not notice of the proclamation in time to 
attend at the time and place named therein, the Court shall direct that 
the property be rele from attachment, and shall make such order 
as to the costs of the attachment as it thinks fit, 
Tug above section applies to M. 8. C. C. 


170, If such person does not appear, or, appearing, fails to satisfy 
Procedure if witness faile the Court that he did ite sheen or keep out 
to appear. of the way to avoid service of the summons, 
and that he had not notice of the proclamation in time to attend at the 
time and pluce named therein, the Court may impose upon him such 
fine, aot exceeding five hundred rupees, as the Court thinks fit, having 
to his condition ia life and all the circumstances of the case, aud 
may order the property attached, or any part thereof, to be suld for the 
purpose of satisfying all costs incurred in consequence of such attach- 
ment, together with the amount of the said fine (if any): 

Provided that, if the person whose attendance is required pays into 
Qvurt the costs aud fine as aforesaid, the Court shall order the property 
to be released from attachment, 

Tue above section applies to M. 8. C. C. 


171. Subject to the rules of this Code as to attendatice and appear- 
Goert. may of ite own ance, and to the provisions of the Indian Evi- 
adcord summon as witnesses dence Act, 1872, if the Court at any time 
strangers to wut. thinks it necessary to examine any person othér 
than a party to the suit, and not named as a witness by & party to the 
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anit, the Court may, of its own motion, cause such person to be sum- 

moned as a witness to Rive evidence, or to produce any document iv his 

possession, ou » day to be appoiuted, and may examiue him as a witness, 

or require him to produce guch document. . 
Tue above section applies to M. S. C. C. and P. 8. 0. O. 

172 Subject as last aforesaid, whoever is summoned to appear and 
‘Duty of persons anm. giVe evidence in @ suit muat attend at the time 
maned to give evidence or aud place named in the summons for that pure 
produap dooument. pose, and whoever is summoned to produce a 
document must either attend to produce it, or cause it to be produced, 
at such time and place, 

Tue above section applies to M. 8. C. 0. and P. 8. 0. O. 


173. Nog person 80 summoned and attending shall depart unless 
and until (a) he has been examined or has pro- 
. Whea they may depart. = duced the document and the Court has risen, of 
(b) be has obtained the Court’s leave to depart. 
Tue above section applies to M. 8. C. C. and P. 8 C. C. 


174 If any person on whom a summons to give evidence or pro-+ 
Oonsequences of failure duce a documeut bas been served fails to com- 
to comply with summons. ply with the summons, or if any person 60 sum- 
moned and attending departs in contravention of section 173, the Oourt 
may order him to be arrested and brought before the Court: 
Provided that no such order shall be made when the Court has 
—— to believe that the persou so failing had a lawful excuse for such 
ure, 

. When any person go brought before the Court faile to satisfy it 
that he had a lawful excuse fur vot complying with the snmmons, the 
Court may sentence him to fine not exceeding five bundred rupees, 

nation.—Non-payment or non-tender of a sum sufficient to 
defray the expenses mentioned in section 160 shall be deemed a lawful 
excuse within the meaning of this section. | 
If any person so apprehended and brought before the Oourt can- 
| whea wituess 206, owing to the abseuce of the parties or any 
| camnct give of them, give the evidence or produce the do- 
or produce doce §=cyment which be has been summoned to give 
or produce, the Court may require him to give 
bail or other security for his appearance at such time and 
place as it thinks fit, and, on such bail or security being given, may 
release him. 
Tux above section applies to M.S. C. C. and P. 8. 0. C. 
175, If any person so failing to comply with a summons absconds 
Procedure when witness Of keeps out of the way, so that he cannot be 
abeconds. 


apprehended and brought before the Court, the 
provisions of sections 168, 169, and 170, ahall, muéatie mutandis, apply. 


Tuk above section applies to M. 8. C. C. 

Persons bound to attend 176. No one sball be bound to attend in 
tp porsos. person to give evidence or to be examined ip 
Court unless he residee— spesaa. a tay, He Sees 

q@) within the local limita of its ordinary origiual jurisdiction, os 


84 HEARING OF SUIT AND EXAMINATION OF WITRESSE! 


(b)’ without such limits and at a place less than fifty or (where there 
is railway-communication for five-sixtha of the distance between the 
lace where he resides and the place where the Court is situate) two 
undred miles distant from the Court-house, 
Tus above section applies to M.S. C. C. and P. 8. C. C. 


177, If any party to a suit present in Court refuses, without lawful 
Consequence of refusal of @xCuse, when required by the Court, to give 
party to give evidence when evidence or to produce any document then and 
called on by Court. there in his actual possession or power, the 
Court may, in its discretion, either pass a decree against him, or make 
such order iu relation to the suit as the Court thinks fit. 


Tue above section applies to M. 8. C. C. and P.S. C, C. 


178. Whenever any party to a suit is required to give evidence or 

Rules as to witnesses to tO produce a document, the rules as to witnesses 

apply to parties summoned. contained in this Code shall apply to him so 
far as they are applicable. 


Tue above section applies to M. 8. C. C. and P. 8. C.C. 


Fai.ure to comply with the provisions of ss. 182 and 183 of Act X. of 1877 
Civil Procedure Code) in a judicial proceeding is an informality which renders the 
eposition of an accused inadinissible in evidence on a charge of giving false evi- 

dence based on such deposition ; and under s. 91 of Act I. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible—In the matter of 


a ae of Mayadeb Gossami. The Empress v. Mayadeb Gossami, I. L. R., 6 


CHAPTER XV. 
Or THe HEARING OF THE Surt anD EXAMINATION OF WITNESSES. 


179. On the day fixed for the hearing of the suit, or on any other 
Statement and production day to which the hearing is adjourned, the 
of ovidenoe by party having party having the right to begin shall state his 
right to begin. case and produce his evidence in support of the 
issues which he is bound to prove. 


Explanation.—The plaiotiff has the right to begin, unleas where 
Rules us torighttobegin. the defendant admits the facts alleged by the 
- ipeeEe and contends that, either in point of 
law or on some additional facts alleged by the defendant, the plaintiff is 
not entitled to any part of the relief which he seeks, in which case the 
defendant has the nght to begin. 
Tux above ecction applies to M.S. C. C. and P. 8. C. C. 

In a suit for partition of certain rty and trading business, the defendants 
ronieted the suit, admitted a ausleus of } xint sears and claimed the right to 
begin on the ground that the onus was on them to prove that the whole property 
and the trading business were not joint: Held that, unless the defendants admitted 
all the allegations, or all the material allegations, the plaintiff was entitled to begin.— 
Asbo Nath Neogy (Plaintiff) #. Premchund Neogy and others (Defendants), 7 


. Law Rep. 274. 
Ir cannot be laid down aa a roposition controlling the provisions of 
6. 179 of the Code of Civil ure, that in a suit for passne-praGta acatast reons 


who have been in possession of the land in res of which the meane-profite are 
claimed, and who have been shown to eas pie title, that the burdea Fe proof is 
woe ee eee" “En a suit for meeme-profits against a numberof ~~ 
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wlio have been in possession of distinct portions of 'a newly-formed chur, and are 
proved to have no title thereto, it is competent, having regard to the provisions of: 
the Civil Procedure Code, to the Court to apportion the damages payable by the’ 
defendants severally in respect of the portions held by them respectively. Aliter, 
where the defendants have jointly taken possession of a particular portion of such, 
land. Per curiam -—The reason for treating ag joint tort-feasors all persons who 
have occupied portions of land ultimately found to belong to a neighbouring estate, 
and for applying the rule of contribution or apportionment between joint tort«, 
feasors, is wanting in the case of a suit for mesne-profits ugaiust a number of de- 
fendants who have taken possession of distinct portions of lande forming part of 
a newly-formed chur to which they have no title, and it is fair and equitable that 
the defendants should be severally made liable for saree Mey in respect of the 
parcels occupied by them respectively —Krishoa Mohan Basak and others (Plaintiffs), 
(Appellants), v. Kunjo Behari Basak and others (Defendants), (Respondents), 9 Cal, 
Law Rep. 1. 

Statement and production 180. The other party shall then ‘state his 


of evidence by other party. case and produce his evidence (if any). 
Reply by party beginning. The party beginuing is then entitled to 
rep 


Where there are several issues, the burden of proving some of 
which lies on the other party, the party beginning may, at his option, 
either produce his evidence on those issues, or reserve it by way of answer 
to the evidence produced by the other party. In the latter case, the 
party beginning may produce evidence on those issues after the other 
party has produced all his evidence, and the other party may then reply 
specially on the evidence so produced by the party beginuing ; but the- 
party beginning will then be entitled to reply geuerally ou the whole: 


Case, 
TuE abovo section applies to M. 8. C. C. and P. 8. C. C. 


181. The evidence of the witnesses in attendance shall be taken 
Witnesses to be examin. Orally in open Court in the presence, and under 
ed in open Court, the personal direction and superintendence, of 
the Judge. 
Tae above section applies to M. 8. C. C. and P. 8. C. CG. 


182. In cases in which an appeal is allowed, the evidence of each 

How evidence shall be wituess shall be taken down in writing in the 
taken in appealable cases. language of the Court, by or in the presence 
and under the personal direction and superintendence of the Judge, 
not ordinarily ia the form of question and answer, but in that of a 
narrative, and, when sampled shall be read over in the presence of 
the Judge and of the witnesa, and also in the presence of the parties or 
their pleadera, and the Judge shall, if necessary, correct the same, and 


shall sigo it, 

Fartore to comply with the provisions of ss. 182 and 183 of Act X. of 1877 
Civi} Procedure Code) in a judicial proceeding is an informality which renders the 
eposition of an accused inadmissible in evidence on @ rk of giving false evi- 

dence based on such deposition ; and under s. 91 of Act I. of 1872 ({ndian Evi- 
dence Act), no other evidence of such deposition is admissible-——In the matter of 
the laa of Maysdeb Gossami. The Empress o. Mayadeb Gossami, L L. R., 6 
Cal. 762. 


188. If the evidence is — ag marl section et “es lan- 
When di to be different from that in which it was 
interpreted, a cian and the witness does not understand the 
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lan in which it is taken down, the evidence as taken down im write 
ing ball be iuterpreted to him in the language in which it was given. 


Pauvnz to comply with the provisions of ss. 162 and 183 of Act X. of 1877 
Civil Procedure Code) in a judicial proceeding is an informality which renders the 
eporition of an accused inadmissible in evidence one charge of vs false evi- 

dence based on such deposition ; and under s, 91 of Act I. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible.—In the matter of: 
the oe of Mayadeb CGossami. The Empress v. Mayadeb Goseami, I. L. B., 6 
Cal. 762. 


184, In cases in which the evidence ie not taken down in writing 
-Memorandem when evi. by the Judge, he shall be bound, as the exami- 
dence not teken down by nation of each witness proceeds, to make @ 
Judge. memorandum of the substance of what each 
witness deposes, and such memorandum shall be written and signed by 
the Judge with bis own hand, and shall form part of the record. 


185. Where English is not the language of the Court, but all the 
When evidence may be Parties to the suit who appear in person, and 
taken in English. the pleaders of such as appear by pleadersa, do. 
nat object to have such evidence as is given in English taken down in. 
Engliah, the Judge may so take it down with his own hand, 


186. The Court may, of its own motion, or on the application of 

Any partionlar question Oy party or his pleader, take down, or cause 

nd unswer may be taken to be taken down, any particular question and 

down, uswez, or any objection to any question, if 

there appear any special reason for so duing. 

187. If any question put to a witness be objected to by a party or 

: Questions objected to and his pleader, and the Court allows the same to 

allowed by Court. be put, the Judge shall take down the question, 

the answer, the objection, and the name of the person making it, to~ 
gether with the decision of the Court thereon. 


188. The Court may record such remarks as it thinks material re- 
:‘Remarks qu demeanour *#pecting the demeanour of any witness while 
of witnesses. under examination. 


160, In cases in which an appeal is not allowed, it shall not be 
‘ Memorandam ofevidence necessary to take down the evidence of the wit- 
im unappealable cases, neases in writing at pe Na but the Judge, as 
the examination of each witness proceeds, shall make a memorandum’ 
of the substance of what he deposes, and euch memorandum shall be 
written and signed by the Judge with bis own band, acd shall form: 
part of the record. : 


Tux above section applies to M. 8. 0. C. 


190, If the Judge be rendered unable to make a memorandum as 
inte unable to make Sbove required by this chapter, he shall cause’ 


ate 
memeras dum to ry00rd the reason of auch inability to be recorded, and 


F 


= “ty. shall cause the memorandum to be made in 
Taig Sram his dictation in open Coort. > 

very Memorandum ao made shall form part of the record. 

Poa . Tum above section applies to M. | 
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‘291. Whére the Judge:taking down any évitlende, of éauéfng any 
Power to deal with evi. Memorandum to be made wuder this chapter, 
Alence taken down by Judge dies or is removed frum the Court before the 
removed before conclusion conclusion of the awit, his successor may, if he 
aint thinks fit, deal with such evidence or memvran~ 
dum as if he himself had taken it down or caured it to be made, 
Tne above section applies to M. S.C. C. 


192. If a witness be about to leave the jurisdiction of the Court, 
Power to examine wite oF if other sufficient cause be shown to the satia- 
ness immediately. faction of the Court why hia evidence should 
‘be taken immediately, the Court may, upon the application of either 
party or of the witness, at any time after the institution of the suit, 
take the evidence of such witness in manner hereinbefore provided. 
Where such evidence is not taken forthwith and in the presence of 
the parties, such notice as the Court thinks sufficient, of the day fixed 
for the examiuation, shall be given to the parties. | 
The evidence so taken shall be read over to the witness, and, if he 
admits it to be correct, shall be signed by him, aud may then be read 
al any hearing of the suit, 


Tux above section applica to M. 8. C. C. and P. 8. CO. 


193, The Court may, at any stage of the suit, recall any witness 
‘Court may recall and Who has been examined, and who has nut de- 
examine witness. parted in accordance with section 178, and may 
(subject to the provisions of the Indian Evidence Act, 1872) put such 
questions to him as the Court thinks fit. 


Tux above section applies to M. 8. C. C. and P. S.C. C. 


CHAPTER XVI. 
Or AFFIDAVITS. 


194. Any Court of first instance and any Appellate Court may, at 
Power to order any point any time, for sufficient reason, order that any 
to be proved by affidavit. particular fact or facts may be proved by affi- 
davit, or that the affidavit of any witness may be read at the hearing, 
on such conditions as the Court thinks reasonable : 

Provided that where it appears to the Court that either party bond 
file desires the production of a wituess for cross-examination, aud that 
such witness can be produced, an order shall not be made authorizing 
the evidence of such witness to be given by aftidavit. 


Tae above section applies to P. 8. C. . 


195. Upon any application evidence may be given by affidavit, but 

Power to order sttend. the Court may, at the instance of either party, 

of dectardnt ‘fer cross. order the atteudance, for crose-examiuation, of 
declarant. 

Sach attendadce shall be in Coart, anless the declarant is exempted 
under this Code from personal appearance in Court, or the Court other- 
Wise directa, : 

Tae above pection applies to P. 8. C. C, 
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196. Affidavits shall be confined to such facts as thé declarant {fg 
‘Matters to which affida. ®ble of his own knowledge to prove, except on 
vite abull be confined. interlocutory applications, on which statements 
of his belief may be admitted, provided that reasonable grounds there- 
of be set forth. 

The costs of every affidavit which shall unnecessarily set forth 
matters of hearsay.or argumentative matter, or copies of or extracts 
from documents, shall (unless the Court otherwise directs) be paid by 
‘the party producing the same, : 

Tur above section applies to P. 8. C. C. 
Oath of declarant by 197. In the case of any affidavit under 
whom to be administered. this Code— 

(a) any Court or Mayistrate, or 

(b) any officer whom a High Court may appoint in this behalf, or 

(«) avy officer appointed by auy other Court which the Local Go- 
vernmnent has generally or specially empowered in this behalf, 

inay adiminister the oath of the declarant. 

Txe above section applies to P, 8. C. C. 


CHAPTER XVII. 
Or JUDGMENT AND 


198. The Court, after the evidence has been duly taken, and the 
Judgment when pro. parties have been heard either in person or by 
nonnoed. their respective pleaders or recoguized agents, 
shall pronounce judgment in open Court, either at once or on some 
future day, of which due notice shall be given to the parties or their 
pleaders, 

Tur above section applies to M.S. C. C. and P. S.C. C. 
Powur to pronounce judg. — 199. A Judge may pronounce a judgment 
ment written by Judyo’s written by his predecessor, but not pro- 
nounced, 
Tus above section applies to M. 8. C. C. and P. 8. C. C. 


. 200. The judgment shall be written in the 
t. S 
a language ot the Court, or in English, or in the 
Judge's mother-tongue. 
Tux above section applies to M. 8. C. C. 


201, Whenever the judgment is written in any language other 
Translation of judgment, ‘han that of the Court, the judgment shall, if 
any of the parties 80 require, be translated into 
the language of the Court, and the translation shall also be sigued by 
the Judge or such officer as he appoints in this behalf, 
: Tax above section applies to M. 8. C. C. 


202. The judgment shall be dated and signed by the Judge in 
Judgment to bedatedand open Court at the time of pronouncing it, and 
: shall not be altered or added to, save to correc 
verbal errors or to supply some accidental defect not affecting « material 
part of the case, or op review. 


Tus above section applies to M.S. C. C. 
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' " 308. The judgments of the Courts of Small Causes need not con- 
Jadgments of Small tain more than the points for determination 
Usuxe Conrte. and the decision thereupon. 
The judgments of all other Courts shall contain a concise statement 
Judgments of other of the case, the points for determination, the 
decision thereon, and the reasons for such deci- 
sion. 


Tux above section applies to M.S. C. C. and P. S.C. C. 


204. In suits in which issues have been framed, the Court shall 
Court to stateitsdecision state its finding or decision, with the reasons 
on each issue, thereof, upon each separate issue, unless the 
Exception. finding upon any one or more of the issues be 
sufficient for the decision of the suit. 

In onpER to see whether a question is rea judicata within the meaning of a. 18, 
Civil Procedure Code, the foriner decreo and the questions decided thereby must 
alone beconsidercd. The words in gs. 13, © las been heard and finally decided by 
such Court,” do not apply to an opinion expressed in the judgment on other issues 
not material for the purpose of the ‘decree, though ipe aa y determined under s. 204 
by the Court of first instance. Niamut Khan vr. Phadu Baldia (LL. R., 6 Cal. 319) 
and Lachman Singh v. Mohan (I. L. R., 2 All. 497) dissented from. Where a plaint- 
iff improperly brings a defendant before a Court, and the suit is disimissod, the 
defendant should not be deprived of costs merely because the Court considers tho 
defence a fabrication to meet the plaiatiff’s claim.—Devarakonda Narasama (First 
Defendant), Appellant, and Devarakonda Kanaya (Plaintiff), Respondent, L. L. R., 
4 Mad. 134. 

205. The decree shall bear date the day on which the judgment 
Date of decree. was pronounced; aud, when the Judge has 
satisticd himself that the decree has been 

drawn up in accordance with th: judgment, he shall sign the decree. 


Tne above section applies to M.S. C. C. aud P. 8. C. C. 


206. The decree must agree with the judgment ; it shall contain 
Contents of decree. the number of the suit, the names and descrip- 
tions of the parties, and particulars of the 
claims, as stated in the register, and shall spccify clearly the relief 
granted or other determination of the suit. 
The decree shall also state the amount of costs incurred in the suit, 
and by what parties and in what proportions such costs are to be paid, 
If the decree is found to be at variance with the judgment, or if 
any clerical or arithmetical error be found ia 
the decree, the Court shall, of ita own motion, 
or on that of any of the parties, ameud the decree so as to bring it into 
conformity with the judgment, or to correct such error: provided that 
reasonable notice has been given to the parties or their pleaders of the 
proposed amendment. 


Tus above section applics to M. 8. C. C. and P. 8. C.C. 


AX APPLICATION to amend a decree, which ia found to be at variance with the 
jedgment, in accordance with the provisions of 6. 206 of the Civil Procedure Code, 
is an application of the kind mentioned in No. 178 of ach. ii. of Act XV. of 1877, 
and as such subject to the limitation of three years —In the utter of the petition 
of Gays Prasad v. Sikri Prasad, I. L. R., 4 Ail. 23. 

C, P, 12 


Power to amend decree. 
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rg plaintiff sued on a bond in which real property was hypothecated. Ta his 
Si ae pee hypothecated was detailed, and the roperty itself was impleaded 
asa defendant, and he obtained a decree in the following terms: “ Decree for 

laintiff in favour of his claim, and costa aguinst defendant.” Held that the 
Seoree was to be regarded as simply for money, and not for enforcement of lien.— 
Thamman Singh (Plaintiff) v. Ganga Ram and others (Defendants), I. L. B., 2 All. 
84 


Waens the plaintiff by his claim sought for @ decree for money and enforce- 
ment of lien on the property hypothecated in the bond on which the claim was 
based, and he obtained a decree for the “claim as brought,” without any 6 ca- 
tion in it as to the relief he sought by charging the property a Laberge : Held 
that such a decree was a decree for money only, and did not enforce, the tharge on 
the Pek arpa Fuqueer Bakhsh v. Manohar Dass (H. C. R., N.-W. P., 1870, 
p. 29) followed—Harsukh (Plaintiff) v. Maghraj (Defendant), I. L. R,, ® All. 345. 

Any order made upon an application for a review of judgment, except an order 
absolutely rejecting the application, becomes, if it in any way modifies or alters the 
original order, although the modification or alteration extends only to the rectifica- 
tion of a clerical mistake, the final order in the caso ; and the party aggrieved by the 
original decree is entitled, although the modification or alteration was made in his 
favour, to treat the order upon review of judgment as the final decree or order in 
the case ; and if it was made by a Court, an appeal from which lies in the Court of a 
District Judge, he ie entitled to prefer his appeal at any time within thirty days from 
its date. When an application for a review of judgment is made upon several 

unda, one of which refers only to the ee of adjudication of costa, and the 

urt to whom the near in is made holds all the other grounds to be untenable, 
bat is of opinion that there has been a clerical mistake in that part of its order or 
judgment which refora to costs, it may reject the application absolutely, and permit 
the applicant to apply, under s. 206 of the Civil Procedure Code, for a rectification 
of the clorical mistake ; but if it does not do so, but, on the application for a review 
of judgment, amends the clerical mistake in its original order, the decree drawn up 
in conformity to thie order becomes the final decree, and an appeal will lie against it 
if brought within the time prescribed for bringing an appeal against any other simi- 
far decree.—-Joykishen Mookerjee v. Ataoor Rohoman, f L. B., 6 Cal. 23. 


207. When the subject-matter of the suit is immoveable property, 

Decree for recovery of nd such property is identified by bowalanics 
dtnmoveable property. or by numbers in a record of settlement or 
survey, the decree shall specify such boundaries or numbers, 


208, When the suit is for moveable property, if the decree be for 

Decree for delivery of the delivery of such property, it shall also state 

moveable property. the amount of money to be paid as an alterna- 
‘tive if delivery cannot be had. 


Tax above section applies to M. 8. ©. C. and P. 8. C. 0. 


209. When the suit is for a sum of money due to the plaintiff, the 

Yn suite for money, decree Court may, in the decree, order interest at such 
order certain interest rate as the Court deems reasonable to be paid 
ou principal sam on the principal sum adjudged, from the date 


to any interest adjudged on such principal sum for any period prior to 
the institution of the suit, with further interest at so rate as the 
Court deems reasonable on the aggregate sum so adjudged, from the 
date of the decree to the date of payment, or to such earlier date as 
the Court thinks fit. 


Tax above section applies to M. 8. C. GC. and P. S.C. C. 
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THE contract rate of interest must be allowed up ta the date of decree in accord- 
ence with Act XXVIII. of 1855, 8.2. The Civll Procedure Code, s. 209, does not 
expressly refer to suits in which interestshas been contracted for, and does not repeal 
the former Act.—Bandaru Sivdmi Naidu and another (Plaintiffs) 1) amas Y. 
Atchayamms and another (Defendants), Respondents, I. L. R., 3 Mad. 125. 


A prong for money directed that its amount should be payable “according to 
the terms of the judement-debtor’s written statement.” In his written statement the 
judgment-debtor had promised to pay interest on the judgment-debt if the same 
‘were not discharged by a certain ane Held, having ‘eres to the decision of the 
full Bench in Debi Charan v. Pirbhu Din (I. L. R., 3 All. 388), rs the judgment- 
debtor having failed to discharge the judgment-debt by such day, he was bound by 
‘the terms of the decree to pay interest on its amount.—Ram Nandan Rai (Judgment- 
debtor) v. Lal Dhar Rai (Decree-holder), I. L. B., 3 All. 775. 


210. In all decrees for the payment of money, the Court may, for 
Decree may direct pay- any sufficient reason, order that the amount 
ment by instalments. shall be paid by instalments, with or without 
_: Interest. 
And, after the passing of any such decree, the Court may, on the 
Order, after decree, for application of the judgment-debtor, and with the 
payment by instalments. consent of the decree-holder, order that the 
amount decreed be paid by instalments on such terms as to the payment 
of interest, the attachment of the property of the defendant, or the 
taking of security from him, or otherwise, as it thinks fit: 
Save as provided in this section and section 206, no decree shall 
be altered at the request of parties. 


Tae above section applies to M. 8. C. C. and P. 8. C. 0. 


Acr X. of 1877, s. 210, is not applicable in a suit for the recovery of the amonnt 
of a bond-debt by the sale of the property hypothecated by such bond. In sucha 
suit, thorefore, the Court cannot direct that the amount of the decree shall be payable 
by instalments.—Hardeo Das v. Hukam Singh, I. L. B., 2 All. 320. 


Tere is nothing in Act X. of 1877, s. 210, or elsewhere in that Act, authorizing 
a Court to direct that the amount of a decree should be paid within 8 fixed time from 
its date. Semble—That s. 210 is not applicable in a suit for the recovery of the 
amount of a bond-debt by the sale of the nankar allowance hypothecated by such 
‘bond.—Bachhu ». Madad Ali, I. L. R., 2 All. 649. 


Tae word “ debt" in ss. 20 and 21 applies only to a liability for which a suit 
may be brought, and does not include a liability for which Pg ment has becn 
obtained. Therefore, where the last application for execution of a decree had been 
made on the 14th December 1872, and a notice under Act VIII. of 1859, 8. 216, isaued 
on the 19th January 1873, and on the 28th April 1873 the judgment-debtor filed a 

tition notifying part-payment, which petition was signed by the are Shae 
itor : Held, in an application for execution made on the 37th Apri] 1876, that further 
execution was barr by Limitation (Act IX. of 1871).—Kally Prosonno Hazra v. 


Heera Lall Mundle, I. L. R., 2 Cal. 468. 


Whether “a decree for the payment of money” means merely what is 
commonly known as a money-decree, or includes a decree in which a eale is ordered 
of immoveable property in pursuance of a contract po teely affecting such pro- 
pk , within the meaning of s. 194 of Act VIII. of 1859 and «. 210 of Act X. of 

77, Where a Court, on the ground that the defendant was “ bard pressed,” direct- 
ed the amount of a decree to be paid by instalments extending over ten years, and 
allowed only one-half of the usual rate of interest, “held that there was no suffi- 
.Cient reason” for directing pay:nent of the amount of the decree by instalments, 
and that such Court had exercised its discretion injuriously to the plaintiff, by the 
length of the period over which the instalments were extended, and by allowing 
rate of interest leas than the ordinary rate—Binda Prasad (Plaintiff) v. Madho Prasad 
and others (Defendants), L. L. B., 2 All 129. 
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In exercise of the discretion given by 6. 194 of the Code of Civil Procedure 
Act VIII. of 1859), the Court of first instance gave a deoree to the plaintiff making 
the amount awarded payable by instalments, but gave no iaterest after the institu: 
tion of the suit. The Appellate Court amended the decree by awarding the interest 
from the institution of the suit at six per cent. per annum, the rate originally con- 
tracted for being twenty-four per cent. per annum. Held, although the stipulated 
rate was properly awardable, the award of the lower rate was not illegal or beyond 
the competency of the Court below, with whos: discretion the High Court will not 
interfere. A mortgagee is, ag a general rule, entitled to the costs of enforcing his 
security ; but where the Court, in consideration of his usurious bargain, declines to 
award them wholly or in part, the High Court will not interfere.—J. Corvalho (Ori- 
inal Plaintiff), Appellant, v. Nur Bibi and others (Original Defendants), Respondents, 
.L. B., 8 Bom, 202. 


ta dovree was passed by consent in 1872 for payment to plaintiff through 
the Court of Rs. 300 by fifteen annual instalinents on the 20th February in each 
year, und in default of payment of any instalinent the whole amount became 
recoverable, and four years’ instalments were paid out of Court, and default made 
on the 20th February 1877, and plaintif€ applicd to recover the instalment of 1877 
by execution on the 17th November 1879 und the lst March 1880: Held that the 
application of November 1879 was not barred under cl. 5, art. 179, sch. ii. of the 
Limitation Act of 1877, inasmuch as, when the Indian Limitation Act, 1877, came 
into force (1st October 1877), the application was not barred under ol. 6, art. 167, 
ach. ii. of the Indian Limitation Act, 1871. Held also that the provision as to the 
whole amount becoming recoverable ut once if default was made did not affect the 
admissibility of the application for execution, because that provision had not been 
eben and the ee to pay by instalinents was still eubsisting.—Karakava- 
asa Appdyya (Defendant), Appellant, v. Karauam Papdyya (Plaintiff), Respondent 
I. L. Re 3 Mad, 286. foil mre 

Tux words “ decreo passed against an agriculturist™ in s. 20 of the Dekhan 
Agriculturists’ Relief Act (XAVIE. of 1879) mean a decree passed against an agricul- 
turist personally, and do not include decree for the recovery of money by the sale 
of mortgaged property. The effect of that section must be taken to be an cnlarge- 
ment of the indulgence granted by #. 210 of the Civil Procedure Code (Act X. of 
1877), but only in thosv cases to which the latter section applies. By 8. 210 of the 
Civil Procedure Code, the Court may, after the passing of ao decree in money-suits, 
order the amount to be paid by instalments, provided the deoree-holder consents. 
By wv. 20 of Act XVII. of 1879 the Court may make the same order in similar suits, 
without the consent of the deerce-holder, In the case of w debt secured by a 
mortgage, the agrivulturist’a remedy lics in a suit, not for ap acvount, but for 
redemption ; and the only deoree which can be made in such a suit, in the absenco 
of any special provision in the Act, is the ordinary decree fur payment of the 
whole amount within six months, or, in default, for forcolosure. ardeo Das v. 
Hukan Singh (1. L. 1.2 All. 320) referred to and approved.—Shankardpa Dargo 
Patel (Orizinal Plaintiff), Appellant, v. Danépa Virantaépa (Original Defendant), 
Respondeat, 1. L. B., 5 Bom. 604. 

A JULOMENT-DEBTOR, whose property was about to be sold, appeared before the 
officer appointed to conduct the aale, and applied for its postponement, producing a 
purety and a bond in which euch surety promised to pay the amount of the decree 
within one year, if the judzment-debtur did not do eo. Suoh officer thereupon 
a le to the District Judgo to postpone the sale, stating that such eurety was 
willing to pay the amount of the decree by instalments within one year, and for- 
warding such bond. The District Judge ornlered the sale to be postponed, and the 
papers to be sent to the Munsif who had made the deoree and ordered the sale of 
the property. The Munsif mado no order regardiag the security, but merely made 
an order that the amount of the decree should be paid by instalments within one 

ear, The judgment-debtor did not pay the amount of the decree within the time 
bred, and the decree-holder therefore applicd for execution of the decree against 
such surety. Held that, inasmuch as the decree-holder had not been a ren thie 
deibicera tl of the sale-officer or of the District Judge, and as the parties not 
o Lrehts fore the Munsif, and as such surety had not agreed to pay the amount 
of the decree by instaliuents, the provisions of 8. 210 of Act X. of 1877 were not 

“ * "oe, amd such surety had not become a party to the deeres as altered by the 
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Muneif ; that such surety had not made himself a party to the decree by promising 
to pay its amount within one year; and that therefore his liability was not one 
which could be enforced in cxecution of the decree under s. 263 of Act X. of 
1877.—Chandan Kuar (Surety) v. Tirkha Rain (Decree-holder), I. L. R., 3 All. 809. 


Waere a bond is payable by instalments, and expressly stipulates for the pay- 
ment of the whole debt on failure in the payment of any instalment, the law of i. 
mitation runs on the whole amount of the bond against the obligee frum the day ou 
which the obligor first makes default in the payment of any instalment, unless the 
obligee waive the default, and afterwards froin the day on which any fresh default 
is made in respect of which there is no waiver. The obligee may waive the default 
under Acts IX. of 1871 and XV. of 1877, sch. ii., art. 75, but the Courts may have 
no authority to compel him to waive it. Neither Act VIIL of 1859, 8. 194, nor Act 
X. of 1877, 8. 210, confers any authority on the Courts to relieve a contracting purty 
from such an express stipulation in a bond payable by instalments as to the conse- 

uence of default in punctual payment of the instalments. A debt being presently 

ue, an agreement to pay it by instalments, with a stipulation that, on default, the 
creditor may demand immediate payment of the whole balunce due with interest, is 
not to be relieved against in equity. Such a stipulation is notin the nature of a 
cag inasmuch aa its object is only to secure payment in a particular manner. 

he defendant executed to the plaintiff a bond payable by instalments, and expressly 
stipulating for the payment of the whole amount on failure to pay any inatalnent 
on the day fixed. He paid the first instalment, but made default in paying the 
second, which fell due on the 3rd Auyust, 1878. On the 20th August plaintiff sued 
to recover the whole balance due on the bond. Defendant admitted the bond, bnt 
pleaded tender of the arnount of the sceond instalment soon after the due date, and 
prayed for payment by iustalments without any interest. The first Court passed a 
decree in the plaintiff's favour for the amount claimed with costa, but ordered de- 
fendant to pay Rs. 100 and the costs at once, and the balance by yearly instalments 
of Rs, 100 each with interest at 6 per cent. till payment. The District Judge, in 
appeal, affirmed the decree, with a slight variation as to interest, which he directed 
the defendant to pay on overdue instalments only. Held by the High Court on 
second appeal, that neither of the lower Courts had jurisdiction, without the consent 
of the parties, to substitute, for the contract made by thei, terms which the Court 
preferred. Held also that plaintiff was entitled to aue on the day after that on 
which the default was made, viz., on the day after that fixed for the payinent of the 
instalment, and that the Subordinate Judge had no power to rule the contrary.— 
Ragho Govind Paranjpe (Original Plaintiff), Appellant, ve. Dipchand (Original Defend- 
ant), Respondent, I. L. K., 4 Bom. 96. 


211, When the suit is for the recovery of possession of imnove- 
In suite for land, Court able property yielding rent or other profit, the 
may decree payment of Court may provide in the decree fur the pay- 
mesne-profits with iuterest. munt of reut or mesue-profits in respect of such 
property from the institution of the suit until the delivery of possession 
to the party in whose favour the decree is made, or until the expiration 
of three years from the date of the decree (whichever event first occurs), 
with interest thereupon at such rate as the Court thinks fit. 


Explanation.— Mesne-profits’ of property mean those profits 
which the persun in wrougful possession of such property actually reeciv- 
ed, or might, with ordinary diligence, have received, therefrom, together 
with interest on such profits. 


Wauens the parties to a suit for certain land and for the payment of mesne-pro- 
fits in respect of the same were co-sharers in the estate comprising such land, and 
the defendants had themselves occupied and cultivated such land, held that the most 
reasonable and fitting mode of assessing such mesne-profita was tu ascertain what 
would be a fair rent for such land if it had been let to an ordinary tenant and had 
not been cultivated by the defendants. Both parties appealed from the decree of 
the Court of first instance, and both the appeals were diamissed by the lower 
Appellate Court. The plaintiff appealed to the High Court from the decree of the 
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lower Appellate Court dismissing his appeal, whereupoa the defendant teok objeo- 
tions to 1 decree of the lower Appellant Court dismissing his appesel. Held that 
such objections could not be entertained.—Ganga Pershad (Plaintiff) v. Gajadhar 
Pershad and others (Defendants), I. L. R., 2 All. 651. ’ 


212, When the suit is for the recovery of possession of immoveable 
Court may determine Property and for mesne-profits which have 
amount of mesne-profits accrued on the property during a period prior 
prior toanit, or may reserve to the institution of the suit, and the amount 
ny: of such profits is disputed, the Court may either 
determine the amount by the decree itself, or may pass a decree for the 
property, aud direct an inquiry into the amount of mesne-profits, and 
dispose of the same ou further orders. 


In the course of a suit for declaration of right to property, and for partition, a 
compromise was entered into by which it was ugreed that certain property already 
ascertained should be divided in certain proportions, and that certain other property, 
not yet ascertained, should, on being ascertained, be partitioned on the same basis. 
The Court merely recorded the compromise, and declared that the decree should be 
sccording tu terms therein set out. eld that this decree could only be executed 
as to the property which had been ascertained as divisible, and that as to the other 
property the decree must be taken as declaratory only. The Court executing a 
decree 14 bound by the terins of the decree, and it ia only in cases provided for 
wa. 211 and 212 of Act X. of 1877, corresponding with ss. 196 and 197 of Act VILL. 
of 1859, that it is at liberty to determine the rights of the litigants in proceedings 
taken after decree.—Ramlapit Ram and others (Judgment-debtors), Appellants, u. 
Choos Ram and another (Decree-holders), Respondents ; Chooa Ram and another 
(Decree-holders), Appellants, v. Ramlapit Ram and others (Judgment-debtors), Respon- 
dents, 4 Cul. Law Rep. 97. 


213, When the suit is for an account of any property and for its 

due adiministration under the : San of the 

AA minitrel oe anit Court, the Court, before making the decree, 

shall order such accounts and inquiries to be taken and made, and give 
such other directions, as it thiuks fit, 

In the administration by the Court of the property of any person 
who dies after this Code comes intv force, if such property proves to be 
insufficient fur the payment in full of bis debts and liabilities, the same 
rules shall be observed as to the respective rights of secured and unse- 
cured creditors, and as to debts and liabilities proveable, and as to the 
valuation of annuities aud future aud contingent liabilities respectively, 
as may be in force for the ume beiug with respect to the estates of per- 
sons adjudged insolvent ; 

and all peraous who, io any such case, would be entitled to be paid 
out of such property, may come in under the decree for its administra- 
tion, and make such claims against the same as they may respectively 
be entitled to by virtue of this Code. : 

Applications uoder section 265 of the Indian Contract Act, 1872, 
shall be deemed to be suits withiu the meaning of this sectivn, 


214 When the suit is to enforce a right of pre-emption in respect 
Bait to enforce right of of a particular sale of property, and the Court 
pre-emption. finds for the plaintiff, if the amount of purchase- 
money has not been paid into Court, the decree shall specify a day on 
ot before which it shall be so paid, aud shall declare that, on payment of 
wach parchase-money, together with the costs (if any) decreed against 
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him, the plaintiff shall obtain possession of the property, but that, if 
tr money and costs are not so paid, the suit shall stand dismissed 
with costs. 


Tae decree of the Court of first instance in a auit to enforce a right of pre- 
emption directed that the sum which that Court had ascertained to be the purchase- 
money should be deposited within one month froin the date of the decree. Plaint- 
iff appealed, contending that such sum was not the purchase-money. While the 
appeal was pending, the time fixed by the decree of the Court of first instance 
expired without any deposit having been made. The Appellate Court dismissed the 
appeal, fixing by its decree, of its own motion, a further time for the deposit. Held 

iat the Appellate Court was competent to extend the time for making the deposit, 
and its action and order did not contravene the provisions of Act X. of 1877, 
sp. 214.—Parshadi Lal v. Ram Dial, I. L. R., 2 All. 744. 


-  Msvgp K and J to enforce a right of pre-emption in respect of property which 
he alleged K had sold to J. K denied that she had sold such property to y . J setup 
asa defence that M had waived his right of pre-emption. The Court of first in- 
stance dismissed the suit on the ground that the alleged sale hud not taken place. 
J appealed, making M and K Pe pondsae The Jower Appellate Court dismiseed 
the appeal, also holding that the alleged sale had not taken place. J then appealed 
to the High Court, making K the respondent. feld that nvither the appeal from 
the original decree in the suit, nor the appeal from the appellate decree therein, was 
admissible. Held ulso that the finding as to the alleged sale was one between the 
plaintiff and defendants in the suit, and not between the defendant-vendor and tho 
defendant-vendee, who were litigating, and would not bar adjudication of the 
matter in issue between them in a suit brought by the latter for the establishment of 
the sale—Jumna Singh and another (Defendants) v. Kamar-un-nisa (Plaintiff), 
TL. R., 3 All. 152 (F. B.). 


Tae decree in a suit to enforce a right of pre-emption, dated the 12th December, 
1879, declared that the plaintiff should obtain possession of the property on payment 
of the purchase-money “ within thirty days,” but that, if such inoney was not so 
paid, the suit should stand dismissed. The period specified in the decree for the 
payment of the purchase-money, the day on which the decree was made not being 
computed, expired on the 11th January following. That day was a Sunday ; the 

laintiff paid the purchase-money into Court on the next day, the 12th January. 
Held that, inasmuch as the day on which the decree was made shouki not be taken 
into account in computing the period specified in the decree for the payment of the 
purchase-money, nor the last day of that period, that day being a Sunday, the 
plaintiff had complied with the condition imposed on him by the decree. 

Semble that, if the plaintiff had actually failed to deposit the purchasc-money 
within thirty days as directed by the decree, his suit would have been liablo to be 
dismissed, as he could not have claimed to have such period computed from the 
date the decree became final.—Dabi Din Rai (Plaintiff) v. Muhammad Ali and others 
(Defendants), I. L. R., 3 All. 850. 


215. When the suit is for the dissolution of a partnership, the 

Buit for dissolution of Court, before making its decree, may pass an 

‘partnership. order fixing the day on which the partnership 

shall stand dissolved, and directing such accounts to be taken and other 
acts to be done as it thinks fit. 


Ix a suit for an account of partnership-transactions, the Subordinate Judge, in 
‘whose Court the suit was instituted, framed certain issues with the object of ascer- 
‘taining who managed the business; with whom the partnership-property was ; 

whether the defendants ought to account ; what was the capital, and what the ex- 
penditure and profits of the firm ; and after taking evidence on these points, dis- 
‘missed the suit. 

Heid that the Subordinate Judge should have followed the course pointed out 

‘tn forms 182 and 133 of sch. iv. of the Civil Procedure Code, and at the first 
hearing should have determined whether there had been a partnership ; what were 
ita conditions ; was it dissolved, or ought it to be dissolved ; and who were the 
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arties interested, and fa what shares ; and, upon spestanre | these questions, should 
1ave directed accounts to be taken ; and, after the accounts had been taken, should 
have made a final decree. 
Held also that the suit should not have been instituted in the Court of the 
Bubordinate Judge, and the case was transferred to the Court of the District Judge. 
The plaint in a partnership-suit ought to be framed on the lines of form 118 in 
ach. iv. of the Code, and the accounts should be taken as prayed in that form. 
Under ordinary circumstances, the costs of a partnership-suit should be paid 
out of the assets of the partnership, or, in default of assets, by the partners in 
proportion to their respective shares, unless any partner denies the fact of a part- 
nership, or opposes obstacles to the taking of the accounts, and so renders a suit 
necessary, when he is usually made to pay the costa up to the hearing.—Ram 
Chunder Shah v. Manick Chunder Banikya, I. L. R., 7 Cal. 428. 


215A, When a suit is for an account of.pecuniary transactions be- 

Suit for account between tween a principal and agent, and in all other 
principal aud agent. suits not hereinbefore provided for, where it is 
necessary, in order to ascertain the amount of money due to or from 
any party, that an account should be taken, the Court shall, before 


making its decree, pass au order directing such accounts to be taken as 
it thinks fit, 


Tits above section applies to M.S. C. C, and P. S.C. C. 


216. If the defendant has sct-off the amount of a debt against the 
Decree when sot-off is claim of the plaintiff, and such set-off has been 
allowed. ulluwed, the decree shall state what amount is 
due to the plaintiff and what amount (if any) is due to the defendant, 


and shall be for the recovery of any sum which appears to be due to 
either party. 


The decree of the Court with respect to any sum awarded to the 
Effect of decreo astosum Gefendant shall have the same effect, and be 
awarded to defendant, ‘ subject to the same rules iu respect of appeal 
or otherwise, as if such sum had been claimed by the defendaut in a 
separate suit against the plaintiff. 


Tux above section applies to M. S.C. C. and P.S. C. C. 


Arriication for execution of a decree was mado on the 10th November 1869, 
and on the 27th November 1869, notice issued under s, 216 of the Civil Pro- 
cedure Code. Again on the 4th February 1873 application was made for execution, 
and notice was issued on the 19th February 1873 under s, 216. A subsequent 
application for exccution was made onthe 31st August 1874, and the order for 
notice to issue, under a, 216, was made on tbe same day. The question raised 
in appeal against the order to issue execution was whether the plaintiff's right to 
exeention was barred, and had been so when the application, dated Jlst August 1874, 
for execution, was made, Held on appeal by the High Court (Kernan and Kinderaley, 
Ja.) that as the application for execution on the 4th February 1873, being more 
than three years after the date of issuing the last prior notice under 8, 216, viz., 27th 
November 1869, was lite, under art. 167, para. 5, Act IX. of 1871, execution was bar- 
red by limitation at and before the dated of that application, and that this bar was 
not removed by the circumstance that the judgment-debter had allowed the service 
of the notice on him in February 1873 to pass unchallenged. Réjé Chilicany ev. Rdjé- 
valu Naidu distinguished, Held alec (following Chunder Coomar Roy 0. Bhogobutty 
Prosonno Roy) that “ applications to enforce a decree” in para. 4 of art. 167, Act 
TX. of 1871, mean Sapplivations under 6. 212 or otherwise by which proceedi ) 
in execntion are commenced, and not applications of an incidental kind mage 
guring pendency of such proceedings.” —Prabhacara Bow v. Potannah, 1. L. Mig... 
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Uertified copies of judg- 217. Certified copies of the judgment and 
ment and decree to be decree shall be furnished to the parties on appli- 
farnished. cation to the Court, and at their expense, 


THs above section applies to M.S. C. C. and P.&. CC. 


CHAPTER XVIII. 
Or Costs, 


218. When disposing of any application under this Code, the Court 

Costa of applications. may give to either party the costs of such 

. application, or may reserve the consideration 
of such costs for any future stage of the proceedings. 
Tug above section applies to P. 8. C. C. 


219, The judgment shall direct by whom the costs of each party 
Judgment to direct by are to be paid, whether by himself or by any 
whom costs to be paid. other party to the suit, and whether in whole 
or in what part or proportion. 
Tur above section applies to P. S.C. C, 


220. The Court shall have full power to give and apportion costa 
Power of Court as to Of every application and suit in any manner it 

thinks fit, and the fact that the Court has no 
jurisdiction to try the case is no bar to the exercise of such power: 

Provided that, if the Court directs that the costs of any applica- 
tion or suit shall uot folluw the event, the Court shall state its reasons 
in writing. 

Every order relating to costs made under this Code, and not form- 
ing part of a decree, may be executed as if it were a decree for money. 

THE above section applies to M. 8. C. Cand PLA. C.C. 


221. The Court may direct that the costs payable to one party by 

Costa may be cet-of another shall be set-off against a sum which is 

against sum admitted or admitted or is found in the suit to be due from 
found to be due, the former to the latter. 


Tne above section applies to M. 8 C. C. and P. 8. C. C. 


e in a redemption-suit directed the plaintiff (the mortgagor) to pay 
the eer pelea and interest to the defendant, and Seocted the defendant to 
pay the plaintiff the costs of the suit. Held that the plaintiff was entitled to set-off 
the amount of his taxed costa against the mortguge-money which he was liable to 

y under the decree, notwithstanding any claim that the defendant's attorney might 
ave against the defendant in reapect of the defendant's costs of suit.—Brijnath 
Dass ». Juggernath Dass, I. L. B., 4 Cal. 742. 


222. The Court may give interest on costs at any rate vot exceed- 


enn ing six per cent. per anvum, and may direct that 
Pereuntet cou out of costs, wlth or without interest, be paid out of, 
matter, or charged upon, the subject-matter of the suit. 


Tux above section applies to M. 8. C. C. and P.8. C. C, 


“um cis, August, 1876, certain immoveable property belonging to M was 
pat up for sale, Sai was purchased R. On the oth nin 1877, euch vale was 
act e under s. 256 of Act VIII. of 1859, on the ground that the order attachi 

such pro rty and the notifications of sale had not, as required by 22, boen signed 
by the executing the decree, but by the mansarim of the Court. On the 27th 
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June, 1877, M conveyed such property to H, who purchased it bond Fe and” for 
value, and satisfied the incambrances existing thereon. On the 15th pril, 1878, R 
aned H and M to have the order setting aside such sale set aside, and to have such 
sale confirmed in his favour, on the ground that it had been improperly set aside 
under s. 256 of Act VII]. of 1859, the judgment-debtor not having been prejudiced 
by the irregularities in respect whereof such sale had been set aside. Held (by 
Oldfield, J.) that although such sale might have been improperly set aside, yet inas- 
much as the order of attachment and the notifications of sale could have no legal 
effect, having been signed by the munsarim of the Court executing the decree, and 
not by the Court, as required by s. 222 of Act VIII. of 1859, and inasmuch as it 
wonld be inequitable, after the incambrances on such propery had been satisfied 
and the state of things changed, to allow R, ufter standing by for a year, and per- 
mitting dealings with the property, to come in and take advantage of the change of 
circurustances, and obtain a property become much more valuable at the price he 
originally offered, R ought uot to obtain the relief which he sought. Held (by 
Straight, J.) that the fact that the Court executing the decree had not signed the 
order of attachment and the notifications of sale vitiated the proceedings in execu- 
tion ab initio, and rendered the sule which R desired to have coufirmed void, and R's 
ault therefore failed, and had properly been disinissed.—Ram Dial (Plaintiff) o. 
Mahtab Singh and others (Defendants), I. L. R., 3 All. 701, 


CHAPTER XIX, 
Or tHe EXeEcuTiun oF Decregs. 
A.—Of the Court by which Decrees may be executed. 


223. A decree may be executed either by the Oourt which passed 

Court by which decree it, or by the Court to which it is xent for exe- 

many be executed. sae under the provisiona hereinafter con- 
tained, 

The Oourt which passed a decree may, on the application of the 
decree-holder, send it for execution to another Court, 

(a) if the person against whom the decree is passed actually and 
voluntarily resides, or carries on business, or personally works for gain, 
within the local limits of the jurisdiction of such other Court, or 

(b) if such person has not property within the local limits of the 
jurisdiction of the Court which passed the decree snfficieut to satisfy 
such decree, and has property within the local limits of the jurisdiction 
of such other Court, or 

(c) if the decree directa the sale of immoveable property situate 
outside the local limits of the jurisdiction of tue Court which passed 
it, or 

(@) if the Court which passed the decree considera, for any other 
reason, which it shall record ty writing, that the decree should be exe- 
cuted by such other Court, 

The Court which passed a decree may, of its own motion, send it for 
execution to any Court subordinate thereto. 

The Court to which a decree is sent ander this section for execu- 
tion shall certify to the Court which passed it the fact of »uch execution, 
or, where the former Court fails to execute the same, the circumstances 
attending such failure. 

If the decree has been passed in a case cognizable by a Court of 
Small Canees, and the Court which passed it wishes it to be execnted in 
Calcutta, Madras, Bombay, or Rangoon, such Court may gend to the 

~ gat of Small Causes in Calcutta, Madras, Bombay, or Rangoon, as the 
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ease may be, the copies and certificate reapectively rhentioned in clauses 
(a), (4), aud (c) of section 224; and such Court of Smal! Causes shall 
thereupon execute the decree as if it had been passed by itself, 

if the Court te which a decree is to be sent for execution is situate 
within the same district as the Court which passed such decree, such 
Court shall send the same directly to the former Court. Bat, if the 
Conrt tu which the decree is to be sent for execution is situate in a 
different district, the Court which passed it shall send it to the District 
Court of the district in which the decree is to be executed, 

The above section applies to M. 8. C. C. 


Sma.u Canse Conrts in the mufassal are not at liberty to execute decrees against 
moveable property beyond their local juriadiction—Munsuk Mosundas (Plaintiff) 
v. Shiva Ram Dev: Singh (Defendant), 1. L. R., 2 Bom. 532. 


Per Gartu, C. J.—S. 649 of the Civil Procedure Code, as amended by Act XIT. 
of 1879, which explains the meaning of the expression, the “Court which passed 
the decree,” does not exclude the Court which originally passed the decree as being 
a Court in which an application for exeention should be made, but merely includes 
another Court. When. therefore, a Court which haa passed a deorec has ceaged to 
have jurisdiction to execute it, the application for execution may be made cither to 
that Court, although it has ceased to have jurisdiction to exeoute the deoree, or to 
the Court which (if the suit wherein the decree was passed were instituted at the 
time of making application to execute it) would have jurisdiction to try the suit. Per 
Field, J.—A Court does not ccase to be “ the Court which passed the decree” merely by 
reason that the head-quarters of such Court ure removed to another place, or merely 
hecause the local limits of the jurisdiction of such Court are altered. An application 
for the transfer of a decree under the provisions of s, 223 and the following section 
of Act X. of 1877 is a step inaid of the execution of the decree within the mean- 
ing of cl. 4, art. 179, sch. ii. of Act XV. of 1877.—Latchman Pundeh v. Maddan 
Mobun Shye, I. L. R., 6 Cal. 513. 

Procedure when Coart | 
“@esires that its own deoree 224. The Court sending a decree for exe- 


shall be executed by an- cyt} i hall send 
Le lon under section 223 shall se 


(2) a copy of the decree ; 

(b) a certificate setting forth that satisfaction of the deoree has 
not been obtained by execution within the jurisdiction of the Court by 
which it was passed, or, where the decree has been executed in part, the 
exteut to which satisfaction has been obtained and what part of the de- 
cree remains unexeeuted ; and 

(c) a copy of any order for the execution of the decree, and, if 00 
such order has been made, a certificate to that effect. 

Tre above section applies to M. 8. C. C. 

Tux jurisdiction of a Court to which a decrec has been tranaferred for execu- 
tion is strictly limited to ing Oe such exgcation. Sach Court bas so power to 
isaue a certificate under as. 285, 286 of Act VIII. of 1859, transferring the ~ 
already transferred to it, to another Court for execution. The Court to which a, 
decree has been properly traneferred for execution having strack the case off the 
file, a subsequent application for a farther transfer of the carc to another Court for 
execution should be made to the Court which originally passed the decree sought to 
be executed. Bagram v. Wise (1 B. L. R., F.2B., 91) considered —Shib Narain Shah 
and another (Decree-holders) ©. Bipinbehari Biswas and another (Judgment-debtors), 
I: L. B., 3 Gal. 512. 

225. The Court to which a decree is go sent shall cause such copies 

Court receiving copies of and certificate to be filed, without any further 
decree, &c., to fle aame proof of the decree or order for execution, or 
without prool. of the copies tlieréof;or of the jatisdiction off 
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the Court which passed it, unless the former Court, for any special rea-. 
sons to be recorded under the hand of the Judge, requires such proof. 
Tur above section applies to M. 8. C. C. 


226. When such copies are so filed, the decree or order may, if tke 

Execution of decree or Court to which it is sent be the District Court, 

order by Oourtto which #% be exectited by such Court or by any subordi- 

ac nate Court which it directs to execute the 
same. 


Tue above section applies to M. 8. C. C. 


227. If the Court to which the decree is sent for execution be a 
Execution by High Court High Court, the decree shall be executed by 
of decree transmitted by such Court in the same manner as if it had been 
other Goart. made by such Court in the exercise of its ordi- 
nary original civil jurisdiction. 
Tum above section applies to M. 8. C. C. 


228, The Oourt stecane decree sent to it under this chapter 

Powers of Court in exe. shall have the same powers in executing such 
outing transmitted decree. decree as if it had been passed by itself. All 
persons disobeying or obstructing the execution of the decree shall be 

Appeal from orders in punishable by such Court in the same manner 
executing such docrees. as if it had passed the decree. And its orders 
in executing such decree shall be subject to the same rules in respect 
of appeal as if the decree bad been passed by itself. 


Tux above section applies to M. 8. C. 0. 


229, A decree of any Court established by the authority of the 
Decrees of Courts eeta. Governor-General in Council in the territories 
blished by Government of of any Foreign Prince or State, which cannot 
Jodia in Bative Btates, be executed within the jurisdiction of the 
Court by which it was made, may be executed in manner herein pro- 
vided within the jurisdiction of any Court in British India. 


Tax above section applies to M. 8. C. C. 


B.—Of Application for Execution. 


230. When the holder of a decree desires to enforce it, he shall 
Application for execution. ®Pply to the Court which passed the decree or 


; to the officer (if any) appointed in this behalf, 
or if the decree haa been sent under the se hereinbefore con- 


brat hs another Court, then to such Court or to the proper officer. 
_ The Court may, in ita discretion, refuse execution at the same time 
against the person and property of the judgment-debtor. 

Where an application to execute a decree for the payment of 
mouey or delivery of other property has been made under this section 
— Bran = subsequent naar = execute the same decree 
® gran @ expiration of tw fi of the 
following dates (namel ener rae 


(a) the date of ae. ance sought to be decree 
(id any) on appeal affirming the mane, or enforced or of the 
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(6) where the decree or any subsequent order directs any paynient 
of money, or the delivery of any property, to be made at a certain’ 
date—the date of the default in making the payment or delivering the 
property in respect of which the applicant seeks to enforce the decree, 

Nothing io this section shal] prevent the Court from granting an 
application for execution of a decree after the expiration of the said 
term of twelve years, where the judgment-debtor has, by fraud or force, 

revented the execution of the decree at some time within twelve yeara’ 
Immediately before the date of the application. 

Notwithstanding anything herein contained, proceedings may be 
taken to enforce any decree within three years after the passing of this 
Code, unless when the period prescribed for taking such proceedings by 
the law in force immediately before the passing of this Code shall have 
expired before the completion of the said three years, 


THE above section applies to M. aa vy The first two clauses only apply 
“ to P.d. 


Tne concluding clause of the same section refers to the question of limitation, 
and not that of due diligence.—Sohan Lal v. Karim Baksh, I. L. R., 2 All. 281. 


THE words, “ the last preceding application,” in Act X. of 1877, «. 230, cl. 3 
mean an application under that section, and not an application under Act VII. of 
1859.—Ram Kishen v. Sedha, 1. L. R., 2 All, 275. 


Unper the Civil Procedure Code (Act VIII. of 1859), an application to the 
Court to continue the attachment of immovesble property, but to stay the sale of 
it ; held to be a proceeding to keep in force the decree.—Nukanna and two others, 
Minors (by their mother and guardian, Sitairina), o- Ramsami, I. L. R., 2 Mad. 218. 


WHERE on application to execute a decree was made under s. 230 of the Code 
of Civil Procedure before the amendment Act (XII. of 1879) came into force, 
but was not disposed of until after s. 230) was altered by that Act: Meld that the 
rule in Wright v. Hale (6 H. & N. 227) applied, and that tho Act, as amended, wns 
the law to be applied.—P4p4 Sastrial (Plaintiff), Appellant, v. Anuntarama Sastrial 
(Defendant), Respondent, 3 L. R., 3 Mad. 98. 


THe parties to a decree presented a petition to the Court executing decree, stat- 
ing that it had been agreed between them that the amount of the decree should be 
paid by ten monthly instalments of Rs. 500 cach. The Court made an order direct- 
ing that such petition should be filed. Held that this order did not amount to one 
directing payment of money to be made ata certain date, which would give a fresh 
period of limitation under s. 230 (6) of the Civil Procedure Code.—Bal Chand and 
ere Ar maa ieee v. Raghunath Das and another (Decree-holders), I. L. 

~» 4 All. 155. 


No process can legally issue upon an application for the ex@oution of a decree 
already barred by limitation, nor can au application made under such circumatances 
be a valid application, or one which, under the Act, would give the execution-creditor 
a fresh period of limitation. Unless it can be shown that such waa the express 
intention of the Legislature, none of the provisions of the present Limitation Act 

XV. of 1877) can be made applicable to any matter which, at the time when auch 

imitation Act came into force, had already become barred by the operation of the 
prior Limitation Act—Shumbhoo Nath Shab (Decree-holder) v. Gurucburn Lahiri 
(Judgment-debtor), I. L. R., 5 Cal. 894. 


On the lst June 1880, several decree-holders apriee to the subordinate Civil 
Court of PAmer for execution of their decree. They taken out execution several 
times previously, the date of their lact preceding hee being Ist Jane 1877. 
The Subordinate Judge was of opinion the applications were barred under the 
last clause of s. 230 of the Civil Prosaiais Code (Act X. of 1877). On his referri 
the cases to the nn bern : Held that the applications were not barred, inasmuc 
as the et applications for execution not been made under a. 230 of Act 
X. of 1877, that Act not being then in force.—Anandrév Chimuji Avati (Plaintiff) 
v. Thikarchand (Defendant), I ~. B., 5 Bom. 245. oe wie A . 
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Ax application for execution of a decree which was more than twelve’ ycars 
old, having been made on the 4th August, 1880, under s. 230 of the Code of Civil, 
Procedure, an order was made for the attachment of the moveable property of the 
judgment-debtor. No moveable property having been found, the Court was asked 
to attach his immoveable property, but, refusing to do so, struck off the proceedings. 
The application for execution having been renewed on the 13th September, 1880, it 
was that the former application for execution must be treated as having been 
granted within the meaning of s. 230 of the Code, and consequently that the further 
application was barred ander that section, the decree being more than 12 years old.— 

nnessa Chaudharain (Decree-holder), Appellant, v. Sharafutallah (Judgment- 
debtor), Respondent, 9 Cal. Law Rep. 321. 


A® appiicaTion, under Act VIII. of 1869, for execution of decree, wan rejected 
by the Judge on the ground that the judgment-creditor had withdrawn from the 
former application. This order was reversed on appeal, and the case was sent back for 
disposal on ita merits. The Judge then held that Act X. of 1877, which had just 
come into force, applied, and, on the gronnd that the decree-holder had failed to set 
execution upon his former application, dismissed the petition, but referred the case 
to the High Court apon the question whether he was, ander the circumstances, at 
liberty to grant tho application : Held that he was, and that the application should 
have been dealt with under the law which was in force at the tine execution was 
sought. The effect of the provisions of Act X. of 1877, s. 230, considered. —Byraddi 
Subbareddi v. Désappa Rau, I. L. R., 1 Mad. 403. 


Tue transferee of a decree applied, while an application by the original holder 
of such decree to execute it was pending, to be allowed to execute it. The Court, 
in accordance with Act X. of 1877, s. 232, directed notice of the transferee’s applica- 
tion to be given ty the transferor and the pela paca The transferee failed 
to pay the court-fee leviable for the issue of such notice, and the Court dismissed 
his application. The transferee subsequently made a second application to be allowed 
to execute the decree. Held that guch application could pot be rejected, with re- 
ference to s. 230, on the ground that due diligence had not been ased on the former 
aL gia to procure complete satisfaction of the decree, because such application 
had sot been granted, and, therefore, the question whether “on the last preceding 
application” due diligence was uecd to procure such satisfaction did not arise.— 

ik Ali Khan »v. Muhammad Husain Khan, I. L. R., 2 All. 384. 


In execution of a decrve passed more than twelve years before the date of the 
Civil Procedure Code (Act X. of 1877), certain My alive ide applied for the 
attachment and aule of certain specified property belonging to their judgment-debtor, 
previous to the date on which the three years allowed for such execution, under 
n. 230, would have expired. Subsequently, after the three years had elapsed, they 
filed a fresh application, praying that certain other property of their judgment-debtor 
might be attached and sold in lieu of that apecified in their former application, and 
that the latter might be released. Held that execution of the decree was barred 
by linitation. Per Prinsep, J.—Under s. 230 of the Civil Procedure Code, it was 
intended by the Legislature that a decree-holder, seeking to execute « decree passed 
inore than twelve before, should have one opportunity to execute that decree, 
nod that, if he fails to satisfy it on that on any further application becomes 
barred.—Sreenath Gooho v. Yusoof Khan, I. L. R., 7 Cal. 556. 

On the Srd June, 1879, an application was made for execution of decree pansed 
in 1836, and upon that application certain property waa attached. On the 23rd Ucto- 
ber following, the proceedings were struck off, an order, however, being made at 
the eame time that the attachment should continue On the 31st December, ~~~. 
the decrec-hokier applied that the property under attachment should be sold. The 
Lahey application for exccution previous to that of Srd June, 1879, was made 
dn the A 1877. It was objected that the proceedings upon the applica- 
tions of the Sint December, 1880, and 3rd June, 1879, were barred under a, 230 of 
the Code of Givil Procedure.” Held that these proceedings were not barred, inad- 
reach as the previens application had not been made under s. 230 of the Code. 
Anandrao Chiranji Avati r. Thakarehand (I. L. R.. 5 Bom. 245) followed. Heid also 
that the application of 3rd December, 1880, could not be treated as a fresh apphca- 
tion for execation within the meaning of the 3rd pa — of the section : 
to.-—-Panenl Hag (gadgment - Appellast, ». Ei mn Mun Dabee 
holder), Beepondeat, 9 Cal. Law 
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'' Tae plaintiff obtained a decree in 1864. The firet application for execution was 
made in September 1869 ander s. 216 of the Civil Procedure Code (Act VIII. of 
1859) ; and after notice to the defendant as provided thereby, an order was made 
under that section for execution to issue. In Satcher 1680, an application for 
execution was made under x, 230 of the Civil Procedure Code of 1877, which repealed 
Act VII. of 1859. Held that the order after notice had the effect of reviving the 
decree within the meaning of art. 180, ech. ii., Act XV. of 1877, and therefore the 
decree was not harred hy the law of limitation. An order for execution under the Code, 
made after notice to show cause, has, on the original side of the Court, the same effect 
as an award of exccution in pursuance of a writ of scire facias had under the proce- 
dure of the Supreme Court,—ie., it creates a revivor of the decree. The clause of 
8. 240 of Act X. of 1877, which prohibite a subsequent application for execution, 
only applies where the previous application has been made under that section, and 
not where such previous application has been made under Act VIII. of 1859.—Ashvo- 
tosh Dutt v. Doorga Churn Chatterjee, I. L. R., 6 Cal. 504. 


231. If a decree has been passed jointly in favour of more persons 
Application by joint than One, any one Or Inore of such persons, of 
decrev- holder. his or their representatives, may apply for the 
execution of the whole decree fur the benefit of them all, or, where any 
of them has died, for the beuefit of the survivors and the representative 
in interest of the deceased. 

If the Court sees sufficient cause for allowing the decree to be 
executed on au application so made, it shall pass such order as it deems 
necessary for protecting the interests of the persous who have uvt joined 
iu the application. 


THE above section applies to M. 8. C. C. and P. 8. C. 0. 


A.tnoueu the Civil Procedure Code does not allow one of several decree-holders 
to apply for the partial execution of a joint-decree, yet an application by one of such 
deeree-holders for execution of the deerce in respect of so much of the relief granted 
to all as he considers appertains to him individually may keep in force the decree an 
being an application according to law.—~Poenampilath Parapravan Kathath Haji 
(Petitioner), Appellant, vr. Ponnampilath Parapravan Baotti Haji (Counter-Petitioner), 
Reapondent, I. L. R. 3 Mad. 79. 

A J0inT decree was passed in favour of A and B, and A vende i applied 
for execution alone, alleging that B would not join with him in the application. The 
judgment-debtor stated, and B admitted, that more than half of the decretal money 
rad been paid to the latter (out vf Court), but the Court disbelieved the statement, 
and ordered execution to issne for the full amount of the decree. Held that the 
Court should, under s. 207 of Act VIII. of 1859, have allowed execution for half 
the amount of the decree only.—Brojeswari Chawdhrance (Judginent-debtor) v. 
Tripooro Soonderee Debi (Decree-holder), 3 Cal. Law Rep. 613. 

Tux circumstance that the petition of one of several decree-holders in applying 
for execution requires nmendinent because of the list of property being incomplete, 
is no ground for declaring such application to be a aah by » later application 
made before the completion of the necessary amendment, by another co-decree- 


holder for execution. Two executions of the sume decrec, sv far as attachinent of 


iffere rties of the judgment-debtor is concerned, may proceed simulta- 
evr oust ordinarily the par in execution should not take ee simultaneous- 
ly.—Shaikh Ahmed Chandhary (Decree-holder), Appellant, vo. hzadd Khateon 
Minor Judgment-debtor), Respondent, 7 Cal. Law Rep. 537. a 
resentative of one of several decree-holders conveye is interest in 

the Hil A. Some time afterwards A filed a petition in Court, stating that the 
deeree bad becn satisfied out of Court, and the cause was therenpon struck ont as 
far as he waa concerned. Subsequently the other decrec-holders applied for execu- 
tion of their share of the decree, but it waa ob that the decree had already 
been satisfied by payment to A. Held that the other decrce-holders were entitled 
to proceed with exeqution for the umount of their share, a joint decree-holder having 
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no power to give a discharge out of Court to a judgment-debtor for more than his 
own share in the decree.—Muesmmat Bibi Budhun (Judgment-debtor), Appellant, 
¢. Musammat Hafiza and others (Decree-holders), Respondents, 4 Oal. Law Rep. 70, 


A pkCREE passed jointly in favour of more persons than one can only be legally 
executed as a whole for the benefit of all the decree-holders, and not partially to the 
extent of the interest of each individual decree-holder. Held, therefore, where one 
of two persons in whose favour a decree for money had been paseed jointly applied 
on the 27th April 1880, for execution of a moiety of such decree, and the other 
auch persons made a similar application on the 30th April 1880, that euch applica- 
tions, not being in accordance with law, were not sufficient to keep the decree in 
force. Also that the illegality of such applications could not be cured by a subse- 
quent amended application for the execution of the decree as a whole preferred after 
the period of limitation had expired.—The Collector of Shahjahanpur, Manager of the 
Estate of Raju Jagan Nath Singh (Decree-holder), v. Surjan Singh another (Judg- 
ment-debtors), I. L. 3, 4 All. 72. 


282. If a decree be transferred by assignment in writing, or by 
Application by transferee operation of law, from the decree-holder to any 
of derree. other person, the transferee may apply for its 
execution to the Court which passed it; and, if that Court thinks fit, 
the decree may be executed in the same manner and subject to the 
saine conditions as if the application were made by such decree-hulder 

Provided as follows :— 

(a) where the decree has been transferred by assignment, notice in 
writing of such application shall be given to the transferor and the 
judgment-debtor, and the decree shall not be executed until the Court 

as heard their objections (if any) to such execution : 

(b) where a decree for money against several persons has been 
transferred ta one of them, it shall not be executed against the others. 


Tre above section applies to M. 8. C. C. and P. 8. C. C. 


To enable the heir of a deceased person to apply, under 8. 208 of Act VIII. of 
1859, for the execution of.a decree held by such person, a certificate under Act 
XXVIT. of 1860 is not indispensable.— Karam Ali (Decree-holder) v. Hatima and 
others (Judgment-debtors), I. L. R., 1 All. 686. 


Wurre a decree was sent to a Court for execution, and was subsequently trana- 
ferred by assigninent, and the transferree applied for the execution of the decree 
to the Court to which the decree was sent for execution, held that such application 
should be made, not to such Court, but to the Court which passed the decree.—Kadir 
rani (Decree-holdor) » Alahi Bakhsh and another (Judgment-debtors), I. L. R,, 
2 All, 283. 

Tux transferee of a decree applied, while an application by the original holder 
of such decree to execute it was pending, to be allowed to execute it, e Court, 
in accordance with Act X. of 1877, 8. 282, directed notice of the transferce's appli- 
cation te be given to the transferor and the judgment-debtor. The transferee faite 
to pay the court-feo leviable for the issue of such notice, and the Court diamiased 
his application, The traneferee eubsequently made a second application to be allowed 
to execute the decree: Held that such application could not be rejec with 
reference to 6, 230, on the ground that due diligence had not been used on the former 
application to procure complete satisfaction of the decree, because such application 
bad not been granted, and, therefure, the question whether “on the last preceding 
application” due diligence was used & procure such satisfaction did not aries. — 
~~ *t Ali Khan c. Muhammad Husain Khan, I. L. R., 2 All. 384, 


283. Every transferee of a decree shall hold the same subject to 
” transferee tohold autject the equities (if any) which the judgment-debtor 
to equities enforceable might have enforced against the original decree- 


aghiust original holder. holder. 
Tux above section applies to M. 8. C. C. and P. 8. 6. &! 
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' -238-Ifa judgment-debtor dies before the decree hay besa fully 
“Hf judgment-debtor ‘die executed, the holder of the decree may apply 
before execution, applica. to the Court which passed it to execute the 


tion see oor against rie A a the legal representative of the 


Such representative shall be liable only to the extent of the pro- 
perty of the deceased which has come to his hands, and has not been 
uly disposed of; and for the purpose of ascertaining such liability, the 
Court executing the decree may, of its own motion, or on the application 
of the decree-holder, compel the said representative to produce such 
accounts as it thinks fit. * 


Tag above section applies to M. 8. C. C. and P. 8. 0. 6. 


WHERE an application is made and granted under s. 210, Act VIII. of 1859, 
and porary is attached which is claimed by tho heir as his solf-acquired property, 
the Court should proceed under s. 203 without requiring any fresh application to be 
made under that section —Ram Chand Chuckerbutty rage er) v. Madhab 
Narain Ray and another (Heirs of Judgment-debtor), 1 Cal. Law Rep. 359. 


A niaut of second appeal, whero it oxisted prior to Act X. of 1877, now éxists 
in the case of any proceedings in execution which were commenced prior to, and 
were still pending on, the Ist of October 1877. An order was made under a. 210 of 
Act VIII. of 1859, making the legal representatives of a deceased judgment-debtor 
parties to a suit in execution of a decree obtained azainst the deceased in hia life- 
time. Subsequently the decree-holder discovered that certain property which he 
claimed to be the property of the deccased was in the possession of a third person 
C; and he applied to have C’s name put upon the ecaal: and to be allowed to exe- 
eute the decree against him. Held ne the Court had no power to put C’a natne on 
the record.—Syad Nadir Hussein (Appellant) v. Bissen Chand Bassarat (Respondent), 
3 Cal. Law Rep. 437. 


' A Hixpv widow instituted a suit to recover possession of certain property 
belonging to her deceased husband, and that suit was dismissed with costa. The 
widow having died before execution for the costa was taken out, the decree-holder 
sought to take out execution against the next heirs of tho late widow's deceased 
husband. Held that the fact that the widow did not in her suit seck to recover 
any interest personal to herself, but that she contracted the judgment-debt iu tho 
effort to recover a portion of her husband's estate, to which, in its entirety, the next 
heirs of her late husband had succeeded, was sufficient to make the whole estate 
liable, and would entitle the decree-holder to satisfy his decrec oe “ the legal 
representatives” of the late widow's husband, under a. 234 of Act X. of 1877. In 
a decree against a Hindd widow, it should be stated whether the decree is a personal 
decree, or one against her as representing her deceaxed husband.—Ramkishore 
Chuckerbutty v. Kallykanto Chuckerbutty, L. L. B., 6 Cal. 479. 


.. £8 THE entire interest in an impartible zamind4ri passes upon the death of the 
father to the son, there is nothing in the estute itself which can be attached as assets 
of the father under a decree against him, or which can be made available in execu- 
tion of the decree against his son aa his represcntative. Though ason is bound, 
under Hindu law, to pay his father’s just debts from any property he may possess, 

t, when he is e a party to a decree an representative of his deceased father 
Yor the pyrpose of executing it, his liability is limited to the amount of assets of 
the decoaek which may have come to his hands and has oot been duly disposed of. 
An lies from an ez-parte order directing attachment in execution of « 
doors fangi Virapandia Chinnathambiar, Zawindar of Sivagiri (Defendant), Appel- 
Jant, v..Alwar Ayyan Plaintiff), Respondent (in No. 389); Thambu Chinnam- 
mal Janaki Prati), seca (in No. 390); Minatchi Ammal (Plaintiff), 
{in No. ; Muttusemia Pillai (Plaintiff), Respondent (in No. 302)" 
LL. B., 8 Mad. 42. 

C.P. 14 
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: ° ‘988, The application for the execution of a decree shall be in writ- 
" Oontents of spplication ing verified by the applicant or by some other 
for exeoution of decree. person proved to the satisfaction of the Oourt 
to be acquainted with the facts of the case, and shall contain, in a tabo- 
lar form, the following particulars (namely)— 
“) the number of the suit; 
b) the names of the parties ; 
() the date of the decree ; , 
(d) whether any appeal has been preferred from the decree; 
(c) whether any and what adjustment of the matter in dispute has 
n made between the parties subsequently to the decree ; 
(f) whether any and what previous applications have been made 
for execution of the decree and with what result ; 
(g) the amount of the debt or compensation with the interest (if 
any) due upon the decree, or other relief granted thereby ; 
(h) the amount of costs (if any) awarded ; 


(t) the name of the person against whom the enforcement of the 
decree is sought ; and 


(j) the mode in which the assistance of the Court is required, 
whether by the delivery of property specifically decreed, by 
the arrest and imprisonment of the person named in the 
application, or by the attachment of his property, or other- 
Wise as the nature of the relief sought may require, 


Tas above section upplies to M. 8. C. C. and P. 8. C. C. 


In execution of a decree passed 'more than twelve years before the date of the 
Givil Procedure Code (Act X. of 1877), certain jndgment-creditors applied for the 
attachment and sale of certain specified property belonging to their judgment-debtor, 
previous to the date on which the three years allowed for such execution, under 
a. 280, would have expired. Subsequently, after the three years had elapsed, they 
filed a fresh application, raying that certain other property of their jadgment-debtor 
might be attached and sold in lieu of that specified in their former application, and 
that the latter might be released. Held that execution of the decree was barred 
by limitation. Per Prinsep, J.—Under a. 230 of the Civil Procedure Code, it was 
intended by the Legislature that a decree-holder, seeking to execute a decree 
more than twelvo years before, should have one opportunity to execute that decree, 
ie if he faile to satisfy it on that application, any further application becomes 
-Sreenath Gooho v. Yusoof Lhan, L. R., 7 Cal. 656. 


Uvon an application under s. 235 of Act X. of 1877 (Civil Procedure Code) for 
the execution of a decree, which directed the judgment-debtor forthwith to pall 
down and remove such portion of a wall as had been erected by him upon the wall 
of the decree-holder, the mode in which the arsistance of the Court was required to 
be given: was stated in column j of such application to be by giving the decree-holder 

of hie wall by pulling down the wall erected thereon. The Court 
an order to issue to the Nazir to remove the judgment-debtor’s wall from 
the top of the deoree-holder's wall. Held that the decree-holder’s application could 
that form, and that he should have asked the asstetance of the 
Court to be given in the way provided for by «. 260 of Act X. of 1877, by the im- 
: of the judgment-debtor or the attachment of his property or both. 
aleg that the Court was wrong in ing the order it had, but that it should 
have pointed-eut to the decree-holder the manner in which he should heve asked 
the asistance of the Court to be given and the remedy to which be was entitled ; 
aad that, upon wach amended application oene made, the proper course to 
wee to serve a notice on the judgment-debtor directing him to comply ‘the 
order contained in the decree within a time to be fixed by such notice ; saatgen Bl 
he falled to comp. i Court 


g 
i 
Z 
g 


ly with such order within the time so limited, the 
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thien, at the instance of the decree-holder, make an order, either for the jee ° 
ynont-debter's imprisonment, or for the attachment of his property, due regard | 

hed to the provision of s, 260 in the latter case. Held, further, that the High Court, 
ig special appeal, should not vary the order for execution which had been pessed ix 
sach a way as to give the decree-holder that relief for which he did not ask.—~Protap 
San * (Judgment-debtor) v. Peary Chowdhrain (Decree-holder), I. L. B., 


286, Whenever an application is made for the attachment of any 
Application for attach. moveable property belonging to the judgment- 
ment of moveable property debtor, but not in his possession, the decree- 
$e be accompanied with in- holder shall annex to the application an inven- 
weary: tory of the property to be attached, containing 
@ reasonably accurate description of the same, 


Tue above section applies to M. 8. C. C. and P. 8. C. C. 


In execution of a decree passed more than twelve years beforo the date of the 
Civil Procedure Code (Act X. of 1877), certain judgment-creditors applied for tho 
attachment and sale of cortain specified property belonging to their judgment-débtor, 
previous to the date on which the threo years allowed for such execution unde 
8. 230 would have expired. Subsequently, after the three years had elapsed, they 
filed a fresh application, praying that certain other property of thoir judgmont-debtor 
might be attached and sold in licu of thats woihieadin their former application, and 
that the latter might be released. Held gthat execution of the decree was barred 
by limitation. Per Prinsep, J.—Under s. 230 of the Civil Procedure Code, it was 
intended by the Legislature that a decree-holder, seeking to execute a decroe passed 
more than twelvo years before, should have one opportnnity to execute that decras, 
and that, if he fails to satisfy it on that application, any further application becomes 
barred—Sreenath Gooho v. Yusvof Khan, t L. R., 7 Cal 556. . 


237. Whenever an application is made for the attachment of any 
further particulars when immoveable property belonging to the judg- 
iontion is for attach. ment-debtur, it shall contain at the foot a de- 
moat of immoveable pro- scription of the property sufficient to identify 
perty. it, and also a specification of the judgment- 
debtor's share or interest therein to the best of the belief of the appli- 
cant, and so far as he has been able to ascertain the game. 
Every such description and specification shall be verified in manner 
hereinbefore provided for the verification of plaiuts. 


Unngr the Civil Procedure Code (Act VIIL of 1859) an ie anna to the 
Court to continue the attachment of immoveable property, but to stay the sale of it : 
Held to be a proceeding to keep ia force the decree.—Nukanosa v. Ramasami, I. L. 
R., 2 Mad. 218. 


In execution of a decree pasaed more than twelve years before the date af the 
Civil Procedure Code (Act X. of 1877), certain judgment-creditors applied for the 
attachment and sale of certain specified property belonging to their judginent-debtor, 

vious to the date on which the three years allowed for such execution, under 
a. 230, would have expired. Subsequently, after the three years had elapsed, they 
filed a fresh application, praying that certain other diac of their judgment-debtor 
might be attached and sold in lieu of that specified in their former application, and 
that the latter might be released. Held that execntinn of the decree was barred 
py limitation. Per Prinsep. J.—Under s. 230 of the Civil Procedure Code, it was 
intended by the Legislature that a decree-holder, seeking to execute a docree | 
more than twelve years before, should have one opportunity to execute that decree, 
aad that, if he fails to satisfy it on that application, any further spplication becomes 

—reenath Goohe v. Yusoof Khan I. L. B., 7 Cal. 556. 


APPLICATION was made for the attachment in execution of a decree of a miei 
holding belonging to the jodgment-debter. The numbers and areas given in such 
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application as the numbers and areas of the lands comprised in snch holding’ were thié- 
gumbers and areas of certain revenue-paying lands, and were not the numbers and 
areas of any lands held as muafi by the judgment-debtor. The order of attachment 
described the property as described in the application for attachment. The judg- 
ment-debtor having slienated by sale a muati holding belonging to bim, the decree- 
holders sued to have such alienations set aside as a i under the provisions of s. 276 
of Act X. of 1877. Held that, having regard to the description given in the applica- 
tion for attachment and the order of attachment, it could not be said that the muafi 
holding alienated by the judgment-debtor was under attachment at the time of the 
alienation, and its alienation was therefore not void under s, 276 of Act X. of 1877. 
Held also that the material misdescription of the property in this case in the order 
of attachment protected the alienees, who were bond fide purchasers, from having the 
slienation set aside as void under a. 276, as the attachinent could not, under the -cir- 
cumstancea, be held to have been “ duly intimated and made known" ag required b 
that section.—Gumani (Plaintiff) v. Hardwar Pendey and others (Defendants), I. L: 
R., 8 All, 698. 

238, If the property be land registered in the Collector's office, the 

When application mast be pplication for attachment shall be aceompanied 
accompanied b extractfrom by an authenticated extract from the register 
Oollector’s register. of such office, specifying the persons registered 
a8 proprietors of, or as possessing any transferable interest in, the land 
or its revenue, or as liable to pay revenue for such land, and the shares 
of the registered proprietors, ‘ 
O.—Of staying Execution. 

, 289, The Court to which a decree has been sent for execution 
' When Court may stay under this chapter shall, upon sufficient cause 
exeoution. being shewn, stay the execution of such decree 
for a reasonable time, to enable the judgment-debtor to apply to 
the Court by which the decree was made, or to any Court livin 
appellate jurisdiction in respect of the decree or the execution thereof, 
for an order to stay the execution, or for any other order relating to the 
decree or execution which might have been made by such Court of first 
instance or Appellate Court if execution had been issued thereby, or if 
application for execution had been made thereto ; 

and in case the property or person of the judgment-debtor has 
been seized under an execution, the Court which issued the execution 
may order the restitution or discharge of such property or person pend- 
ing the result of the application for such order, 


Tux above tection applies to M. 8. C. 0. 


Werane a Court in one district transfers a decree for execution to a Court sita- 
ate in another district, it is beyond the juriediction of the Court executing the decree 
to question the correctness or propriety of the order under which the decree was 
gent to such Court for execution. Where, in the opinion of the Court, eufficient 
cause has been shown aguinet the execution of a decree transferred for executio 
the Court executing the decree should follow the procedure prescribed by 8. 239 
the Code of Civil Procedure.—Beer Chander Manikya (Decree-holder) v. Maymane 
Bibee and others (Judgment-debtors), I. L. R., 5 Cal. 736. 


240. Before passing an order under section 239 to stay execution, 
Power to require security Or for the restitution of property or the dis- 
frown, cr impose conditions charge of the judgment-debtor, the Court may 
Spon, jadgment-debtor. require such security from, or impose such gon- 
ditions upon, the judgment-debtor as it thinks fit. . | 
pp 4 Tur above section applies to P. 8. C. C. 


1 


% 
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41, ‘No discharge under section 239 of the property or person of 

Liability of judgment. 8 Judgment-debtor shall prevent it or him frem 

debtor discharged te be being retaken in execution of the decree seut 
retaken. for execution. 


TuE above section applies to P, 8. C. C. 


242. Any order of the Court by which the decree was passed, or 
Order of Court which of such Court of appeal as aforesaid, in relation 
passed decree or of Appel. to the execution of such decree, shall be binding 


Court to be binding upon the Court to which the decree was seut 


seon:< applied to. for execution. 


TuE above section applies to M. 8. C. C. 


243. If a suit be pending in any Court against the holder of a 
Stay of execution pending decree of such Court, on the part of the person 
euit between decree-holder agaiust whom the decree was passed, the Court 
aud judgment-debtor. may (if it think fit) stay execution on the 
decree, either absolutely or ou such terms as it thinks fit, until the 
pending suit has been decided. 


Tux above section applies to M. 8. C. C. and P. 8. C. C. 
D.—Questiona for Court executing Decree. 


244. The following questions shall be determined by order of the 
Questions to be decided Court executing a decree, and uot by separate 
by Court executing deoree. guit (namely)— 

(a) questions regarding the amount of any mesne-profits as to 

which the decree has directed inquiry ; 
. (6) questions regarding the amount of any mesne-profits or interest 
which the decree has made payable in respect of the subject-matter of 
a suit, between the date of its iustitution and the execution of the de- 
cree, or the expiration of three years from the date of the decree ; 

(c) any other questions arising between the parties to the suit in 
which the decree was passed, or their representatives, and relating to 
the execution, discharge, or satisfaction of the decree. 

Nothing in this section shall be deemed to bar a separate suit for 
mesne-profits accruing between the institution of the first suit and the 
execution of the decree therein, where such profits are not dealt with 
by such decree. 

Tux above section applies to M. 8. C. C. and P. 8. C. C. 


. Aw orpse refusing an application to execute a decree is not an adjudication within 
ryote ag res Judlioaine— Hgromondary Dassce v. Juggubundhoo Dutt, I. L. B., 
A suir for the recovery of money paid to a judgment-creditor out of Court in 
satiefaction of a decree, but not certified, is barred by s. 244 (c) of Act X. of 1877 
and by the last para raph of s. 258 as amended by Act XIL of 1879.—Pétankar 
(Plaintiff) v. Devji (Defendant), I. L. B., 6 Bom. 146. 

TurRe is no appeal against an order made under Act X. of 1877, s. 244, deter- 
mining ions between the parties to a suit as to the amount of mesne-profite re- 
covered by the plaintiff subsequently to the decree, and as to the amount eral 
on account of the costs of execution of that decree.—Dalpatbhéi Bhagubhdi 9. 

: Khemé Bhéi, I. L. B., 2 Bom. 553. See also I. LB. 6 Cal. 1H. - 
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Mowere realised ae due under a decree, if unduly realisetl, are recoversble by 
lication to the Court executing the decree, and not by separate suit. The opiaion 
Titus C.J., in the Agra Savings Bank v. Sri Ram Mitter (1. £. Bi, 1 All. 
‘iffered from. Haromohini Chaudharain v. Dhonmani Chaudharin (1 B. L. R., A. 02 
89) and Ekauri Singh c. Baij Nath gore cig Ae (4B, L. RB, A. C., 111) diwtizns 
‘aished.—Partab Singh (Decree-holder) ov. Beni Ram (Judgment-debtor), I. L. B., 
. All. 61. 


A pscres-HoLpen, having assigned a share of her decree, applied several times 
sintly with auch assignee for execution. On a subsequent application made by the 
siginal deoree-holder alone, the Court, while granting the application, directed that 

e proceeds arising from such execution should only be paid over to the co-decree- 
aides jointly: Held that the question in dispute being one between co-decree- 
4idera, and not between parties to the suit or their representatives as contemplated 
y Act X. of 1877, s. 244, art. (c), no appeal would lie from such order.—Gyamonee 
. Radha Romon, I. L. B., & Cal. 592. 


AN Gapge for attachment ond sale of property in execution of a decree is an 
der “of the same nature jwith” an order made in the course of a suit for attach- 
ont of the debtor’s property. The latter order is appealable under s. 588, cl. r, of 
16 Code of Civil Procedure. It follows that an order for attachment and sale in 
xecution of a decree is (according to tho requirement of s. 588, cl. 7) “of the same 
ature with appealable orders made in the course of a suit,’ and therefore is appeal- 
ale under that section.—Polokdhari Rai and others (J udgment-debtors) v. ha 
"ersad Singh (Decree-holders), I. L. R., 8 Cal. 28. ° 


AN OBDER passed on appeal by a High Court determining a question mentioned 
a. 244 of Act X. of 1877 is a final “ decree” within the meaning of 8s. 595 of that 
act. Held, therefore, where such an order involved a claira or question relating to 
yroporty of the value of upwards of ten thousand rupees, and reversed the deci- 
tions of the lower Courts, that notwithstanding the value of the subject-matter of 
‘he suit in which the deoree was made in the Court of first instance, was lees than 
hat amount, such order was appealable to Her aa josty in Council.—Ram Kirpal 
shukul (Appellant) #. Rup Kuar (Respondent), I. L. R., 3 All. 633. 


WHR an application was made fur the issue of execution of decree, and thé 
District Muneif made an order refasing execution, the decree being one passed not 
oa regular suit, and governed by the one-year limitation ; and the Subordinate 
Judge on appeal reversed the Munsif's order, applying the three years’ limitation ; 
Weld by the High Court that, ae Act X. of 1877, s. 588, provided that orders passed 
n “p 1 from orders under s. 244 should be final, no second appeal lay ; and that 
he High Court could not interfere under s. 622, as the Subordinate Judge had juris- 
ace c fe the appeal.—Suryaprakusa Rau v. Vaisya Sannidsi Radu, 1. L. R, 


| Wares a decree-holder, declared to be entitled to possession of certain lands, 
jubsequent to decree executed a patta in favour of his judgment-debtor, who wag 
chon in posession, and afterwards took out execution under his decree: Held (on 
an objection by the judgment-debtor that, under these circumstances, he was entitled 
10 possession) that satisfaction of the decree not having been entered up, suck 
rbjection cold not be dealt with under s. 244 of the Civil Procedure Code. Held 
aleo that 6. 258 of the Civil Procedure Code deals with the adjustment of any decree, 
rah ee ret pola the adjustment of a money-decrce.—Baba Mohamed ». Webb, 

> ba} 5] . 


By a decree in an administration-suit, A was appointed Receiver “to manage 
the estate.” A died, and by a ndrptat lai order B was appointed Receiver. One of 
*he defendants in the suit applied to have B removed from the office of Receiver on 
the a of hie alleged miamanagement of the estate. The application was refused: 
Held that the order of refusal was appealable, whether the former Code or the 

t Code of Civil Procedure waa deemed to be applicable, being an order made 
mm reepect of s question arising between the parties toa suit relating to the execution 
of the decree. Mithibai Plaintiff) v. Limji Nowroji Ban4ji and others (Defead- 


ate); Harrivallabhdés Callidndés Ones fendant), ot, o. Ardasar Friunji 
Move (Receiver and Respondent), 4. 1 § Bom. 45. a 3 2s 
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: ' nie power given by s. 329 of the Civil Procedure Code to make such order es 
the Court shall see fit must be construed with regard to the circumstances in respect 
@£ which the power is to be exercised. An order under s. 329 should be the result 
of the fact that the defendant in the suit, who is precluded by the decree from dit- 
outing plaintiff's right, ze jest instigates a third party, who has no real interest in 
the property, to prevent the plaintiff from getting the benefit of his execution. A 
~ourt has no power under this section to determine, as between the judgment-cre- 
ditor and a third party obstructing the execution of the decree, important questions on 
the merits which are wholly unconnected with, and cannot he affected y, the fact 
thot the obstruction ia made at the instigation of the defendant.—Govinda Nair 
‘Petitioner) v. Késava (Counter-Petitioner), I. L. R., 3 Mad. 84. 


_ Wuenre the plaintiff in a suit prays that a person may be substituted on the 
record as the heir of a defendant who has died, the Judge should raise an issue as to 
whether the person sought to be substituted is the heir of the deceased defendant. In 
1872, A brought a suit on a mortgage against the mortgagor, a Hindd widow, who 
died pending the suit. A then applied that the suit shoald be revived against B as 
the representative of the defendant. B denied that he was such representative, but 
the Judge refused to go into the question, made B a party, and gave A a decree for 
the sale of the mortgaged property. B subsequently brought a suit to have it de- 
clared, inter alia, that the mortgage and decree only covered the widow’s life-intereat. 
Held that the suit was not barred either as res judicata, or under the provisions of 
e. 244 of the Code of Civil Procedure.—Kanai fall Khan v. Sushi Khusan Biawas, 
I. L. R., 6 Cal. 777. 

AN order under s. 243 of the Civil Procedure Code staying execution of a mort- 
gage decree obtained against the representatives in title of the mortgagor, on the 
ground that, owing to disputes among such representatives as to their respective 
sharea in the property left by the mortgagor, an administration-suit had been insti- 
tuted and was pending, comes within cl. ¢ of 8. 244, inasmuch as the question 
raised thereby 1s a question arising between the parties to the suit in which the 
decree was passed and reluting to the execution of the decree, and is therefore ap- 
pealable. here such an order was made, it wae held, on appeal, that it was illegal, 
in so much that it prevented a secured creditor from availing himself of the benefit 
of his security by realizing the property specifically hypothecated by the mortgage.— 
Krishna Mohinee Dossee (Appellant) 0. Shyama Charan Nag and others (Respond- 
ente), 9 Cal. Law Rep. 344. 


A surr will not lie upon a decree the execution of which is barred by the pro- 
yisions of the Limitation Act. A suit may be brought in the High Court of Bom- 
bay upon a judgment obtained in the Court of Small Canses of Boinbay. The 
execution of the decrees in such suits is rigorously confined to immovesble estates. 
The ground of the interference of the High Court in such cases is that, sinorage d 
the judgmont-creditor could not recover his debt except by proccas against 
immoveable estate of the debtor. In such cases the plaint must contain an aver- 
ment, and the plaintiff must establish, to the satisfaction of the High Court, that 
there is not any sufficient moveable property of the defendant against which the 
decree of the Court of Small Causes can be fully executed, and that he has immove- 
able property situated within the original jurisdiction of the High Court against 
which execution can be had. Moonsli (iolam Arab v. Curreem Bux Shaikji (LL. B., 
5 Cal. 294) referred to.—Fakirapa (Plaintiff) » Pandurangapa (Defendant), LL. ., 
6 Bom. 7. 

M, wno held a decree against 8 for possession of certain immoveable property 
end costs, assigned such decree to S by way of sale, agreeing to deliver the same te 
him on payment of the balance of the purchase-money. He subsequently applied 
for execution of the decree against S, claiming the costs which it awarded. 8 there- 
upon paid the amount of such costs into Court, and, having ebtained stay of execu- 
tion, ened M for such decree, claiming by virtue of such assignment. The lower 
Court held that the suit was barred by the provisions of ¢. 244 of Act X. of 1877, 
and also, treating such assignment as an uncertified = rE of euch decree, that 
it wae barred by the terms of the last ph of s. 258 of that Act. Held that 
‘the suit wae not barred by anything in either of those sections. The words “any 
Court" in the laat paragraph of s. 258 refer to proceedings in execution and to the 
Court or Courts seen Og decree.—Sita Ram and another (Plaintiff) 0. Mahtpal and 
tenother (Defendants), L. L. B., 3 All. 538. 
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| altace that a money-deoree against him held by G tad been adjusted ont 
5 a ee we cal cad tae delivery of cute Poo , aad thet M hed 
notwithstanding such so hepato applied for execution of decree and recorere 
the amount thereof, as the Court executing seach decree had refused to determine 
whether it had been satisfied on the ground that such adjustment had not been cer- 
tified, sued M for the money which he had paid him out of Court. Held that the 
suit was not barred by the provisions of s. 244 of Act X of 1877 or of 8. 258 of 
that Act. The last paragraph of s. 258 means that the Court executing the decree 
shall not recognize an uncertified payment or adjustment out of Oourt. It does not 
prohibit a euit for money paid to # decree-holder out of Court, and the payment of 
which, not being certified, could not be recognized, and which the decree-holder had 
not returned, but had misappropriated, by taking out execution of the decree a second 
time, and seouring the amount in full through the Court.—Shadi and another (Plaint- 
iffe) v. Gangs Sahai (Defendant), I. L. R., 3 All. 538. 

In execution of a decree ona mortgage-bond executed by the father of the 
judgment-debtors, since deceased, which decree directed that the mortgage-lien 
should be enforced—yirst, by sale of the property specially mortgaged ; and, secondly, 
if the debt remained unsatisfied, by the sale of the other Property in the possession 
of the judgment-debtors—the judgment-creditora proceeded to have the mortgaged 

roperty sold. Aftor the issue of the salc-notification, and three days prior to the date 
Fixed for tho sale, one of the judgmont-debtors applied to have the sale stayed, on the 
ound that an administration-suit was peuding with respect to the property of his 
ther, the mortgagor, and also asked that a receiver might be appointed and arrange- 
menta made for the purpose of paying off the mortgage-debt and saving the pro- 
perty from being sold. On this application the Court passed an order staying the 
sale. Held that such order was appealable, being o question arising between the 
partioa to the suit in which the decree was passed, and relating to the execution of 
that decree, and as such coming within the provision of cl. c, 8. 244, Act X. of 1877 
(Civil Procedure Code). Held aleo that the Court was wrong in passing such order, 
inasmuch as there were no reasonable grounds why a secured creditor should be de- 
barred from enforcing his socurity pending the udministration-suit.—Kristomohiny 
Dossee v. Bama Churn Nag Chowdry, L L. R., 7 Cal. 733. 


E.—Of the Mode of executing Decrees. 


245. The Court, on receiving an application for the execution of a 
Procedure on receiving decree, shall ascertain whether such of the re- 
application for exeoutioa of quirements of sections 235, 236, 287, and 238 
decree. as may be applicable to the case, have been 
complied with ; and if they have not heen complied with, the Court may 
reject the application, or may allow it to be amended then and there, or 
within a time fixed by the Court. Ifthe application be not so amended, 
it shall be rejected, 
Every amendment made under this section shall be attested by the 
signature of the Judge. 
When the application is admitted, the Court shall enter in the 
Procedure on admitting register of the suit a note of the application 
application. aod the date on which it was made, and shall 
order execution of the decree according to the nature of the appli- 
cation : 
Provided that, in the case of a decree for money, the value of the 
property attached shall, as nearly as may be, correspond with tbe 
‘atmoant for which the decree has been made, 


Tux above section applies to M. 8. C.C. and P. 8. C. C. 


246. If crose~decreés between the eame parties for the payment of 
Orose-deorees. money be produced to the Court, execution shall 
be taken out only by the party who holds. 


ETECUTION OF DECRERS 118. 


decree for the larger sum, and for so much only as remains after de- 
ducting the smaller sum, and satisfaction for the smaller sum shall be 
entered on the decree for the larger sum as well as satisfaction on the’ 
decree for the smaller sum. 

If the two sums be equal, satisfaction shall be entered upon both 
decrees. 


Explanation [.—The decrees contemplated by this section are 
decrees capable of execution at the same time and by the same Court, 


Explanation II,—This section applies where either party is an 


assignee of one of the decrees and as well in respect of judgment-debts 
due by the original assignor as in respect of judgisent-debts due by the 
assignee himself. 


Laplanation IIT.—This section does not apply, unless 

the decree-holder in one of the suits in which the decrees have 
been made is the judgment-debtor iu the other, and each party fills the 
same character in both suits; and 

the sums due under the decrees are definite, 


Illustrations. 


(a.) A holds a deeree against B for Re. 1,000. B holds a deeree against A for 
the payment of Rs. 1,000 in case A fails to deliver certain goods at a future day. B 
cannot treat his decree as a crosa-decree under thia section, 

(6.) A and B, co-plaintiffs, obtain a decree far Ra. 1,000 against C, and C obtains 
a decree for Re, 1,000 ugainst B. C cannot treat his decree as a cross-decree under 
thia section. 

(c.) A obtaius a decree against B for Rs. 1,000. C, who is a trustee for B, 
obtains a decree on behalf of B against A for Rs. 1,000. B cannot treat C's decree 
an é cross-decree ander this section. 


TuE above section applies to M. S.C. C. and P. S.C. C. 


S anv two other peraons hold a decree for costs against M which did not specify 
the separate tuterests of each in the decree, and M held a decree for money against 
S$ alone which he wished to treat as a cross-decree under Act X. of 1877, a. 246. 
Held that the deerce held by 8S and the other persons was not a decree hetween the 
suine parties as the parties to the decree held by M, and that his decree could not be 
treated as a cress-decree under that section.—Murli Dhur ». Parsotain Das, I. L. R. 


2 All. 91. 

In April, 1877, M sued S for money, and on the 10th May, 1877, 8 sued M for 
money, both suits being instituted in the same Court. In the meantime, on the 
9th May, 1877, B applied for the attachment of the money claimed by M in his 
suit, and obtained an order prohibiting M from receiving, and 8 from paying, an 
gum which might be found In that suit to be due by 8 to M. On the 23rd June, 1877, 
M obtained a 5 iene in his suit against 8, and § obtained a decree in his suit agninat 
M. S's decree being for the larger sum. On the same day, under the provisions of 
section 209 of Act VIII. of 1849, satisfaction for the smaller sun: was entered on 
both decrees, and execution taken out of 8’s decree for 80 much as remained due. 
At the same time S objected to B's attachment, but his objection was «lisallowed : 
Held, in a suit by S against B to have the order disallowing his objection set aside 
and the propriety and legality of the set-off above-mentioned extublished, regard 
being had to the provisions of section 209 of Act VIII. of 1859, that the attachin 
order of the 9th Ma y could have no operation or effect, and that, even if Gh 
followed up that onder, and attached M's decree against 8, that step would not have 

ut him in # better position, for the same section being followed, and the decrees 
baa easentially cross-decrees, that for the smaller sum became absorbed in the one 
for the larger, and attachment could not affect it—Bujbwan Lall (Defendant) v. 
Sukhraj Roy (Plaintiff), 1. L. B., 2 All. 866. 
C.P. 15 
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947. When two parties are entitled under the same decree to 
Cross-claims under same recover from each other sums of different 
decree, amounts, the party entitled to the smaller sum 
shall not take out execution against the other party ; but satisfactioa 
for the smaller sum shall be entered on the decree. 
When the amounts are equal, neither party.shall take out execution, 
but satisfaction for each sum shall be entered on the decree. 


Tus above section applies to M.S. C. C. and P. 8. C. C. 


248. The Court shall issue a notice to the party against whom 

Notioe to show cause why execution is applied for, requring him to show 

decree should not beexeont- cause, within a period to be fixed by the Court, 

od. why the decree should not be executed against 

him, 

(a) if more than one year has elapsed between the date of the 
decree and the application for its execution, or 

(b) if the enforcement of the decree be applied for against the 


legal representative of a party to the suit in which the decree was 
mide : 


Proviso, Provided that no such notice shall be 
necessary 

in consequence of more than one year having elansed between the 

date of the decree and the application for execution, if the application 

be made within ove year froin the date of any decree pnaxed on appeal 

from the decree sought to be executed, or of the last order againat 


the party against whom execution is applied for, passed on any previous 
application for execution, or 


in consequence of the application being against the legal repay 
sentative of the judgment-debtor, if upon a previous application for 


execution against the samme person the Court has ordered execution to 
issnre against him. 


Excplanation.—In this section the phrase ‘the Court” means the 
Court by which the decree was passed, nnless the decree has heen sent 
to another Court for execution, in which case it means such other Court, 


Tue above section applies to M. 8. C. C. and P. S.C. C. 


THE ymisgion to give the notice required by 8, 248 of Act X. of 1877 to the 
judgment-debtor on application for the execution of the decree affects the regularity 
of the sale which subsequently takes place in execution of the decree, and the validity 
of the entire execution-proceedings. Ramessuri Dassec v. Doorgadasa Chatterjee 
(I. L. BR. 6 Cal. 103) followed. eld, therefore, where execution of a decree waa 
applied for against the legal representative of a deceased judgment-debtor, and the 
notive required by 8. 248 of Act X. of 1877 was not given to such legal representa- 
tive, and certain immoveable property belonging to the deceased judgment-debtor 
was sold, that such sale had been properly set aside by the Court executing the decree 
hy reason of such omission. Quere— Whether such onission was an irregularit 
in “publishing or conducting” the sale within the meaning of s. 311 of that 
Act.—Imuaman-nissa Bibi (Auction-purchuser) v. Liakat Husain and others (Jadg- 
taent-debtors), 1. EL. R., 3 Al. 424. ; 


Tug plaintiff obtained a decree in 1864. The first application for execution wae 
made in Soptember 1869 under s. 216 of the Civil Procedure Code (Act VIIT. of 
1859); and after notice to the defendant as provided thereby, an order was made 
under that eection for execution to isene. In September 1880, an application for 
execution waa made under s. 280 of the Civil Procedure Code of 1877, which 
repealed Act VIII. of 1859. Held that the order after notice had.the effect of 
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feviving the decree within the meaning of art. 180, sch. ii, Avot XV. of 1877, and 
therefore the decree was not barred by the law of limitation. An order for exeon- 
tion under the Code, made after notice to show cause, has, on the original side of the 
Court, the same effect as an award of execution in pursuance of a writ of acire 
Jucias had under the procedure of the Supreme Court,—i.e., it creates revivor of the 
decree. The clause of . 230 of Act X. of 1877, which prohibits a subsequent 
application for execution, only applies where the previous application has been made 
under that section, and not where such previous application has been made under 
Act VITI. of 1859.—Ashootosh Dutt ». Doorga Churn Chatterjee, I. L. R., 6 Oal 504. 


Wen a judgment-debtor has dicd after decree, but before application has Leen 
made to execute the decree, the Court, before directing the attachment and eale af 
any property to proceed, inmust issue a notice to the party against whom the execu- 
tion ix applied for, to show cnuuse why the decree should not be executed against 
him, and its omission to do so will invalidate the entire subsequent procoedings. A 
judgment having been obtained by A against B, and B having died before applica- 
tion was made for execution, A applied for execution of his decree upon a tabular 
statement, in which the jndgment-debtor was stated to be C, widow of B, and © 
was niso described as the person against whom execution waa sought. Upoa this 
application, the property mentioned in the tabular statement was directed to be 
attached and sold, and it was accordingly sold in execution, and purchased by A. 
No notice under 5. 248 of the Civil Procedure Code had been served npon C before 
issue of execution. Held that the apolication was improper; that the order for 
attachment and sale should not bave been made ; and that the Court which made it 
should have set the execution aside as soon as it became aware that no notice had 
issued previous ty its issue. The facet of there being no section in the Code ore 
authorizing a Court to set uside its proceedings in imunaterial, ax every Court bar ag 
inherent right to ace that ite proeess is not abased or does not irregularly issde, and 
may set aside all irregular proceedings ax a matter of course, provided that the 
interests of third parties are not affected. Semble—Under a. 248, the fact that applica- 
tion to execute the decree had been made in the lifetime ot B would make no differ- 
ence, unless an order had been made and the property actually attached under it ; 4 
whenever an application is made for execution against a legal representative of the 
judgment-debtor, the notice required by the section must be issued to him, unless 
the Court has already ordered execution to iasue against him upon a previous appli- 
cation. In the matter of the petition of Ramessuri Dusseo,—Ramersusi Daaaca 
(Representative of Judgment-debtor) ov. Doorga Dass Chatterjec (Execution-creditor), 
I. L. B., 6 Cal. 103. 


249. If the person to whom notice ia iasued under the last preced- 
Procedure after iasue of ing section does not appear, or does aot shew 
notice. cause to the satisfaction of the Court why the 
decree should not be executed, the Court shall order the decree to be 
executed. 
If he offers any objection to the enforcement of the decree, the 
Court shall consider suci: objection, and pass such order as it thinks fit. 
THe above section applies to M.S. C. C. and P. 8. C. C, 


260. When the preliminary mengures (if any) required by the 
foregoing provisions have been taken, the Court, 
unless it sees cause to the coutrary, shall issue 
its warrant for the execution of the decree. 

{THe above section applies to M. 8. €. C. and P. 8. C. C. 

Iw a sorr for an account hy a principal against his agent, the plaintiff should 
ask in his plaint that a proper account may be taken. If the defendant is found 
liable to render such account for a certain period, the Court should make an inter- 
locutory decree declaring that he is so liable, and direct him to file an account in 
Court within a fixed period. This decree may be enforced under s. 260 of the Civil 
Procedure Code, After an acoount has been filed, the plaintiff ahould be sllowed 
reasonable time to examine i. If the objections are numerous, the procedars 


Warrant when to issue. 
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rescribed by ss. 894 and 895 and form 157 of sch. iv. to the Cade should be 
Pillowed. When the accounts have been taken, the Court must determine the 
amount due, and the final decree should be for the payment of this amount, and 
also, if necessary, for the delivery of any papers, vouchers, or other documents 
which have come into the hands of the agent in the course of his enrployment. 
In a suit for an account against A and B as agents, the plaintiff asked for an account 
as against A from 1265 nad Ue? 1283 (1876), and as against B from 1281 (1874) to 
1283 (1876). Held that there been no misjoinder. The seven days within which a 
notice of objections to a decree by 8 respondent under s. 561 of the Code must be 
given is not a period to which the provisions of paragraph 2 of s. 5 of the Limita- 
tion Act can be extended, and the Court has no discretion to extend the period. 
Forms of keeping accounts of joint pro rty in the mufassal considcred.—Degam- 
ber Mouzumdar e. Kallynath Roy, I. L. R. Cal. 654. 


251. Such warrant shall er somires me day on Mer it : year 

Date, signature, and #figne the Judge or such officer as the Court 

delivery. penne aon ia this behalf, sealed with the seal of 
the Court, and delivered to the proper officer to be executed. 

And a day shall be npecitied: in such warrant on or before which it 
must be executed, and the proper officer shall endorse thereon the day 
and manner in which it was executed, or, if it was not executed, the 
reason why it was not executed, and shall return it with such endorse- 
ment to the Court from which it issued. 


Tux above section applies to M. 8. C. C. and P. 8. C. C. 


252, If the decrees be against a party as the legal representative of 
Deoree inet repre. ® deceased person, and the decree be for money 
sectauive of « deceased for to be paid out of the property of the deceased, 
money to be paid out of it may be executed by the attachment and sale 
ene neers of any such property : 

If no such property remains in the possession of the judgment- 
debtor, and he fuils to satisfy the Court that he has duly applied such 
property of the deceased as is proved to have come into hie possession, 
the decree may be executed against the judgment-debtor to the extent 
of the property not duly applied by him, in the same manner as if the 
decree had been against him personally, 


Tx above section applies to M.S. C. C. and P. 8. C. C. 


A, a Muhammadan, died possessed of immovcable property, and leaving a widow, 
se duughter, and a siater, B, his heiresses according to Muhammadan Law. B was 
entitled to a one-sixth share of an undivided moiety of a certain portion of the pro- 
roy which was situated in Calcutta. After A's death, the L Bank sued his 

ughter and her husband and two of her husband's brothers in a mufassal Court to 
realize certain mortgage securities executed by A to the Bank, and obtained a decrve 
by consent. Neither the widow, nor B, who was then absent from the country, 
were parties to this quit. The Bank, in execution of their decree. caused certain 
pore of A, including the undivided moiety of the Calcutta property, to be sold 
»y the Shoriff of Calcutta. The defendant became the purchaser at this sale, and 
obtained possession of the property. The certificate of sale stated that what was 
sold waa “the right, title, naaterest of A; deceased, the ancestor, and of the, 
defendants (naming them), the representatives, in a moiety of a piece of land a 
ate,” &c. B afterwards sold and assigned her share in (among other properties 
above-mentioned andivided of the Calcutta property to the plaintiff, who now 
eued the purchaser at the axeoution-sale to recover the subject of his purchase. 
Held by Garth, C.J., Kemp and J JJ. (Markby and Ainslie, JJ., dissenting), 
that the decree and the execution upon it did not affect the share of B in 
the estate of A, and consequently that the property in question did not pass to the 
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defendant under the sale made by the Sheriff. Per Garth, C.J.—A_ decree by von- 
sent ugainst one helr of a deceased debtor cannot, under the Mubammadan I saw, legally 
biud the other heirs. Per Markby, J.—Under the Muhammuadan Law, the estate of 
un intestate descends entire, together with all the debts due from and owing to the 
deceased. The creditor of an intestate Muhammadan must enforce his claim ayninst 
the estate in a suit properly framed for the purpose. Such a suit is properly framed 
if all the persons in possession of that particular sare of the estate which it is 
intended to charge are made parties to it. The right of a Muhamiadan heir claim-. 
ing the property of his deceased ancestor who died indebted is a right of represen- 
tation only, and except as representative he has no right to the property whatsvever. 
A person may bo a representative within the meaning of 8. 203 of Act VITT. of 1859 
(corresponding with s. 252 of Act X. of 1877), 80 as to make the decree effectual for 
the purpose therein stated, although that person is not the heir. Assamathem Nera 
Bibi, widow of Meer Asraff Ali (Defendant), v. Roy Lutchmeeput Singh (Plaintiff), 
I. L. R., 4 Cal. 142. 


253. Whenever a person has, before the passing of a decree in an 
original suit, become liable as surety for the 
performance of the same or of any part thereof, 
the decree may be executed against him to the extent to which he has 
rendered himself liable, in the same manner as a decree may be exe- 
cuted against a defendant : 

Provided that snch notice in writing as the Court in each case 
thinks sutficient has been given to the surety. 


Tue above section applics to M.S. C. C. and P. 8. C. C. 


AN appeal was preferred to the Privy Council from a final decree passed upon 
appeal by the High Court, and B and certain other persona on behalf of the appel- 
lant gave security for the costs of the hi Sarna The Privy Council dismissed the 
appeal, and ordered the appellant to pay the custs of the respondent. The respond- 
ent applied to the Court of first instance for the execution of that order against B 
and the other persons as sureties. /eld that under Act X. of 1877, a8. 610 and 253, 
such order could be executed against the sureties.—Bans Bahadur Singh v. Mughla 
Begam, LL. B., 2 All. 604 (F. B.). 


In consideration of the plaintiffs being allowed to proceed with the execution 
of a decree which they had obtained in the High Court, A became surety upon a 
bond for the payment of what might be due to the defendants by such plaintiff in 
the event of their decree being reversed or modified by the Privy Couneil, to which 
an appeal was then pending. Held that the suramary procedure under s. 204 of Act 
VIIT. of 1859 might be enforced against A, as such surcty. Compare Act X. of 
1877, s. 253.—Chunder Kant Mookerjece (Opposite Party), Appellant, v. Ram Kumar 
Coundoo and others (Petitioners), Kespondents, 3 Cal. Law Rep, 505. 


Decree against suroty. 


A JUDGMENT-DEBTOR, whose property was about to be sold, appeared before the 
officer appointed to conduct the sale, and applied for its postponement, producing a 
rurety and a bund in which such surcty promised to pay the amount of the decree 
within one year, if the judgment-debtor did not do se. Such officer thereupon 
applied to the District Judge to postpone the sale, stating that such surety was 
willing to pay the amount of the decree by inatalmenta within one year, and for- 
warding such bond. The District Judge ordered the sale to be postponed and the 
papers to be sent to the Munsif who had made the decree and ordered the sale of 
the property. The Munsif made vo order regarding the security, but sab made 
an order that the amount of the decree should be paid by instalments within one 

r. The judgment-debtor did not pay the amount of the decree within the time 
xed, and the decree-holder therefore applied for execution of the decree against 
such surety. Held that, ineexuch aa the decree-holder had not been a party to the 
proceedings of the sale-officer or of the District Judge, and ‘as the parties had not 
appeared before the Munsif, and as such surety had not agreed to pay the amount 
of the decree by instalments, the provisions of s. 210 of Act X. of 1877 were not 
applicable, and sach surety had not become a party to the decree an altered by the 
Mansi ; that such surety hed mot made himself a party to the decree by promising 
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to its amount within one year; and that therefore his liability was not one 
witch could be enforced in sesoation of the decree under s. 253 of Act X. of 
1877.—Chandan Kuar (Surety) v. Tirkha Ram (Decree-holder), I. L. B., 3 All. 809. 


254. Every decree or order directing @ party to pay money, as com- 

Decree for money. pensation or costs, or as the alternative to sume 

| other relief granted by the decree or order, or 

otherwise, may be enforced by the imprisonment of the judgment- 

debtor, or by the attacliment and sale uf his property in manuer herein- 
after provided, or by both. 


Tug above section applies to M.8. C. C. and P. 8. C. C. 


A surr on a bond in which immoveable property was hypothecated was adjusted 
by the defendant agreeing to pay the amount claimed and costs, with interest, by 
instalments within a fixed time, and that, in the event of default, the plaintiff 
whould be at liberty to bring such property to sale. The Court made a decree 
ordering the defendant to pay the plaintiff the amount claimed and costs, with in- 
terest. “in accordance with” such agrecinent. Held (Turner, J., und Oldfield, J., 
diskenting) that auch decree was a mere money-decree, and not one which gave the 
plaintiff a lien on such property.—Janki Prasad (Plaintift) v. Baldeo Narain and 
others (Defendants), I. L. R., 3 All. 216 (F. B). 


255. If the decree be for mesne-profits or any other matter, the 
Decree for meane-profits ®mount of which in money is to be subse- 
or other matter, amount of quentiv determined, the property of the judg- 
which to be subsequeutly = ment-debtor may, before the amount due from 
renee him under the decree hus been ascertaiued, be 
attached as in the case of an ordinary decree for money. 


Turk above section applies to M.S. C. C. and P. 8. C. C, 


256. When a decree is passed tora sum of money only, and the 
Power to direct immediate 2!20unt decreed does uot exceed the sum of 
execution of decree for One thousand rupees, the Court may, when pass- 
mouey vot exoveding Rs. ing the decree, on the oral application of the 
1,000. decree-holder, order immediate execution there- 
of by the isane of a warrant directed either agaiust the person of the 
judgment-debtor if he is within the local limits of the jurisdiction of 
the Court, or against his moveable property within the saine limits, 


Tue above section applies to M.S. C. C. and P. 8. C. C. 


Ow THE 2let August, 1876, certain immoveable property belonging to M was 
put up for sale, and was purchased by R. On the 20th April, 1877, such sale was 
set ankle under 6. 256 of Act VIII. of 1859, on the ground that the order attaching 
such property and the notifications of sale had not, as required by #. 222, been signed 
by the Court executing the decree, but by the munsarim of the Court. On the 27th 
dune, 1877, M conveyed such property to H, who purchased it bond fide, and for 
value, and satisfied the incumbrances existing thereon. On the 15th April, 1878, R 
sued H and M to have the order setting aside such sale set uaide, and to have such 
sale confirmed in bis favonr, on the ground that it had been improperly set aside 
under a, 256 of Aot VIII. of 1859, the judgment-debtor not having been prejudiced 
by the irregalaritive in reepect whereof such sale had been set aside. Held (by 
Oldfield, J.) that although such sale might have been improperly set aside, yet inas- 
much as the order of attachment and the cotificationa of sale could have no legal 
effect, having been signed by the munaarim of the Court executing the decree, and 
nat by the Court, as required by s. 222 of Act VIII. of 1859, and inasmuch as it 
wonld be inequitable, after the incurmbrances on such property bad been satinfied 
and the state of things changed, to allow R, after standing by for a year, and per- 
witting dealjage eith the peoperty,.to come in and take advantage of the change of 
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eireumsatances, and obtain a property hecome much more valuable at the price he 
originally offered, K ought not. to obtain the relief which he sought. Hebi (by 
Stuaight, J.) that the fact that the Court executing the decree had not signed the 
order of attachinent and the notifications of sale vitiated the proceedings in execu- 
tion ab initio, and rendered the sale which R desired to have confirmed void, and R's 
nuit therefore failed, and had properly been disinisved.—Ram Dial (Plaintii€) v. 
Malitab Singh and others (Defendants), I. L. R., 8 All. 701. 


Modea of paying muney 257. All money payable under a decree 
uoder decree. Bhall be paid as follows (namely)— 
(a) into the Court whose duty it is to execute the decree; or 

(6) out of Court to the decree-holder ; or 
(c) utherwise as the Court which made the decree directa. 


THE above section applies to M. 8. C. C. and P. 8. C. C, 


On THR 2ixt August, 1876, certain immoveable property belonging to M was 
pat up for sale, and was purchased by R. On the 20th April. 1877, such sule was 
set aside under $s. 256 of Act VILL. of 1859, on the ground that the order attaching 
such property and the notificatious of sale had not. as required by 8. 222, been signed 
by the Court executing the decree, but by the munsarim of the Court. On the 27th 
June, 1877, M comveved such property to H, who purchased it bond Jide, and for 
valne, and satisfied the incumbrances existing thereon. On the 15th April, 1878, R 
eued H and M to have the order setting aside such sole set aside, aud to bave such 
sale confirmed in bis favour, on the ground that it had been improperly set aside 
under «. 256 of Act VILL. of 1839, the judgment-debtor not having been prejudiced 
by the irregularities in respect whereof such sale had been set aside. Zaid (by 
Oldtield, J.) that although such sale might have been improperly set aside, yet inas- 
mach as the order of attachment and the notifications of sale could have no legal 
effect, naving been signed by the wunsarim of the Court executing the decree, und 
not by the Court, as required by s. 222 of Act VIIL. of 1859, and inasmuch as it 
would be inequitable, after the incuinbrances on such property had been ratiativd 
and the state of things changed, to allow R, after standing by for a year, and per- 
mitting dealings with the property, to come in and take advantage of the change of 
circnmstances, and obtain a property become much more valuable at the price he 
originally offered, Ro ought not to obtain the reliof which he sought. Held (by 
Straight, J.) that the fact that the Court executing the decree had not signed the 
order of attachment and the notifications of aale vitiated the proceedings in execn- 
tion ab initio, and rendered the sale which R desired to have confirmed void, and R's 
suit therefore failed, and had properly been dixmissed.—Ram Dial (Plaintiff) v. 
Mal.tab Singh and others (Defendants), I. L. R., 3 All. 701. 


257A. Every agreement to give time for the satisfaction of a judy- 
Agreement to give time meut-debt shall be void, unless itis made fur 
to judgment-debtor, cousideration and with the sanction of the 
Court which pissed the decree, and such Court deems the consideration 
to be under the circumstances reasonable. 
Every agreement fur the satisfaction of a judgment-debt, which 
Agreement for snatisfac- provides for the payment, directly or indirectly, 
tiou of judgment-debt. of auy sum in excess of the sum due or to 
accrue due under the decree, shall be void, unless it is made with the 
like sanction. 
Any sum paid in contravention of the provisions of this section 
shall be applied to the satisfaction of the judgment-debt; and the sur- 
plus (if any) shall be recoverable by the judgment-debtor. 


Tax above section applies to M. 8. C. C. and P.8.C. C, 
258. If any money payable under a decree is paid out of Court, or 


Payment to decree. the decree is other Wise adjusted io whole or in 
holder. part to the satisfaction uf the decrec-holder, or 
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if any payment is mado in pursuance-of an agreement of the uatare 
mentioned in section 257A, the decree-holder shall certrfy such pay- 
ment or adjustment to the Court whose duty it is to execute the decree, 
The judgment-debtor also may inforin the Court of such payment 
or adjustment, and apply to the Court to issue a notice to the decree- 
holder to show cause, on a day to be fixed by the Court, why auch: pay- 
ment or adjustment should not be recorded as certified ; and if, after 
due service of such notice, the decree-holder fails to appear on the day 
fixed, or, having appeared, fails to show cause why the payment or ad- 
justment should not be recorded as certified, the Court shall record the 
sume accordingly, 
Nw such payment or adjustment shall be recognized by any Court 
unless it has been certified as aforesuid. 


Tue above scction applies to M.S. C. C. and P. S.C. C. 


An adjustment of a decree not certified to the Court by either party within the 
time limited by law cannot be recognized as a bar to execution.—Chedumbara Pillai 
(Defendant), Appellant, v. Ratna Armuinal (Plaintiff), Respondent, [. L. R., 3 Mad. 113. 


A suit for the recovery of money paid to a judgment-creditor out of Court in 
satisfaction of a decree, but not certified, is barred by a. 244 (c) of Act X. of M877 
and by the last paragraph of s. 258 as amended by Act XIL. of 1879.—Patankar 
(Pla atiff) v. Devji (Defendant), I. L. R., 6 Bom. 146. 


A DECREE-HOLDER, who, although he has acttled with his judgment-debtor out 
of Court. yet nevortheless snes out execution against him, will be liable to an 
action for danimges at the handa of the judgment-debtor. 8. 244 or 258 of Act X. 
of 1877 have made no change in the law in this respect.—Guni Khan and another 
(Plaiutiffe) v. Koonjbehari Sein (Defendant), 3 Cal. Law Rep. 414. 


Werk a judgment-debtor has, out of Court, partly satisfied his decrce-holder 
subsequent to the transmisgsjon af the decree for execution to another Court, but 
before actual execution as been apphed for, he is entitled on execution in full 
hoing demanded, ta an order from the Court to whieh the decree is transferred for 
exccution, calling upen the decree-holder to certify the fact of such part-payment.— 
Rajendro Nath Roy, Bahadur (Judgment-debtor), v. Chunno Mal and Kali Charan 
Lahores (Decrve-holders), LL. BR. 5 Cal. 448. 


N, aavina obtained a decree in a suit against K, requested him to discharge cers 
tain suina due on outstanding bonds which N had given to third parties, promising 
to credit the sums so paid to the amount due ander the aforesaid decree. k paid as 
requested, but N took out execution in full of the decree, and the Court refused to 
revugnize the paymente made A gs out of Court. Inasuit by K for the money 
paid aa aforeanid. Held that the payments not having been made directly in adjust- 
ment of u decree, the suit was not barred.—Kunhi Moidin Kutti vo. Ramenunni, 
1. L. R., 1 Mad. 208. 


Warne a decree-halder, declared to be entitled to posnession of certain lands, 
subsequent to decree executed a patta in favour of hia judgment-debtor, who was 
then in posscasion, and afterwardea took ont execution under his decree: Held (on 
an objection by the judgment-debtor that, under these circumstauces, he was entitled 
to possesion) that satiafgadtion of the decree not having been ‘entered up, auch 

ion could not be dealt with under s. 244 of the Civil Procedure Code. Held 

also that a. 258 of the Civit Procedare Code deals with the adjustment of any decree, 

“ = erie the adjustment of a money-decree.—Baba Mohamed ov. Webb, 
_L. BR. 6 Cal. 786. 


M, wo held a decree against S for possession of certain immoveable property 
and coats, assigned such decrees to S by way of sale, agreeing to deliver the same to 
him on payment of the balance of the purchase-money. He subsequently sppued 
for execution of decree against S, claiming the costs which it awarded, 8 there- 
upon paid the amount of such costs into Court, and, having obtained stay of execu- 
tion, sued M fer upch decree, claiming by virtue of such assignment. The lower 
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Ooort tell that the suit was barfed by the provisioris of s. 244 of Act X. of 1877, 
nad alao, treating such assignment as an uncertified adjustment of such decree, thet 
it was barred by the terms of the last paragraph of eection 258 of that Act. Held 
that the suit was not berred by anything in either of those sections. The words 
“any Oourt” in the last paragraph of section 258 refer to proceedings ia execution 
and to the Court or Courts executing a decree.—Sita Ram and another (Plaintiffs) v. 
Mabiphal and another (Defendants), I. L. B., 8 All. 533. 


8, aLteatne thaf a money-decree against him, held by G, had been adjusted ont 
of Court by a payment in cash and the delivery of certain property, aad that M had 
notwithetanding such adjustment, applied for execution of such decree, aad recovered 
the amount thereof, as Court executing such decree had refused to determine 
whether it had been satisfied on the ground that such adjustment had not been oer- 
tified, sued M fer the money which he had paid him out of Court. Held that the 
suit was not barred by the provisions of s. 244 of Act X. of 1877, or of s. 258 of 
that Act. The last paragraph of s. 258 means that the Court executing the decree 
shall not recognize an uncertified payment or adjustment out of Court. It does not 
prohibit a suit for money paid to a deorce-holder out of Court, and the payment of 
which, not being certified, could not be reeognized, and which the docree-holder 
had not returned, but had misappropriated, by taking out execution of the decree 
@ second time and securing the amount in full through the Court.—Shadi and 
another (Plaintiffs) vy. Ganga Sahay (Defendant), I. L. R., 3 All. 538. 

TAK provisions of s. 206 of the Civil Procedure Code, Act VIIT. of 1859, only 
révent the Court executing the decree from recognizing a payment made ott of 
Jourt, and do not bar a suit for the refund of such payment. G held a decree 

ainet BD, who eatisfied it out of Court, and obtained a receipt from G to the effect 
that it was satisfied. Notwithstanding this, G executed the decree, and recovered 
the amount of it through the Court, although D pleaded satisfaction in the execu- 
tion-prooeedings, and produced the receipt. Ina suit brought by D against G for 
refand of the money feceived by G out of Court, the defendant contended tha 
the suit was not maintainable. Held that it was maintainable according to the law 
as it stood before the passing of Ast XII. of 1879. Gunamani v. Paran Kishore 
(5 Beng. L. R. 223) and Gulawad v. Rahimtulla (4 Bom. H.C. Rep. 76) follow- 
ed. Quare.—Whether such a suit is maintainable under s. 36 of Act XII. of 1879, 
which hae becn substituted for 6. 258 of the Civil Procedure Code (Act X. of 1877). 
Held also that the etatement contained in the receipt passed by G to D, to the effect 
that the decree had been satisfied, was sufficient to shift the burden of proof to the 
defendant to show that it was an incorrect statement.—Davalata (Origine! Plaintiff), 
Applicant, v. Ganesh Shastri (Original Defendant) Opponent, I. L. B., 4 Bom. 293. ‘ 


259. If the decree be for any specific moveable, or for any share in 
Decrees for specific move. & specific moveable, or for the recovery of 4 
ables, or recovery of wives. wife, it may be enforced by the seizure, if 
practicable, of the moveable or share, and by the delivery thereof to 
the party to whom it has been adjudged, or to such person as he sp- 
ints td receive delivery on his behalf, or by the imprisonment of the 
Judgmentdebior, ot by attaching his property, or by both imprisoumeaf 
attachment if necessary. 

When any attachment under this section has remained iu force fot 
six montlis, if the judyment-debtor bas not obeyed the decree, and the 
decree-holder has applied to have the attached property sold, such pro- 
perty may be sold, and out of the proceeds the Court may award to the 
deoree-holder, in cases where any amount has been fixed under section 
208, sach amount, and, io other cases, such compensation, as it thinks 
srl and shall pay the balance (if any) to the judgment-debtor on his 

lication . 

if igh i canna has obeyed the decree and paid all costes of 

@Hesuting the same which he is bound to pay, or if, at the end of six 
C. P, 16 
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‘months from the date of the attachment, no application to have the 
property sold has been made, or, if made, has been refused, the attach- 
ment shall cease to exist, 


Tue above section applies to M. 8. C. C., except so far as relates to the recovery 
of wives. The whole section applies to P. 8. C.C., but, according to clause +r, 2. 
19, Act XV., 1882, the P. 8. C. C. have no jurisdiction in suits for the restitution of 
conjugal rights, for the recovery of a wife, or foradivorce. —« 


A, wxo had been directed by a decree to refrain from preventing her daughter 
returning to her husband, after the date of the decree permitted her daughter, who 
was of age, to resido in her house. Jfeld that such conduct on the part of A was 
no such evidence of interference with her daughter’s return as would ge the 
execution of the decree against her, under the provisions of s. 200 of Act VIII. of 
1859 (corresponding with as. 259, 260, Act XIV. of 1882).—Ajnasi Kuar (Judgment- 
‘debtor) w. Suraj Pershad (Decree-holder), 1. L. R., 1 All. 501. 


260. When the party against whom a decree for the specific per- 
Decree for specific por. formance of a contract, or for restitution of 
formance or restitution of conjugal rights, or for the performance of, or 
conjagal righta. abstention from, any other particular act, has 
been made, has had an opportunity of obeying the decree or injunction, 
and has wilfully failed to obey it, the decree may be enforced by his im- 
prisonment, or by the attachment of his property, or by both. 


When any attachment under this section has remained in force for 
one year, if the judgment-debtor has not obeyed the decree, and the 
decree-holder has applied to have the attached property sold, the pre: 
perty may be sold; and out of the proceeds the Court may award to 
the decree-holder such compensation as it thinks fit, and may pay 
the balance (if any) to the judgment-debtor on his application. 

If the judgment-debtor bas obeyed the decree, and paid all costs of 
executing the same, which he is bound to pay, or if, at the end of one 
year from the date of the attachment, no application to have the pro- 
perty sold has been made and granted, the attachment shall cease to 
exist. 


' Bya docree Presa to certain joint property belonging to the plaintiff and 
defendant, but which had previously been held in the sole name of the defendant, 
it was directed that the plaintiff and defendant should jointly manage the property, 
and that the names of both should appeur in all papers connected with such property. 
The plaintiff subsequently applied to have his name registered in the collectorate, 
but wae opposed by the defendant, who, it appeared, also allowed the amlahs of the 
eatate to continue to use his eole name. Held that the Court had, under the circum- 
stances, jurisdiction under s. 260 of the Civil Procedure Code to attack the defend- 
aunt's property until he had obeyed the decree by having the joint names of bimeelf 
and the plaintiff inserted in al! documents belonging to the estate.—Gauri Prasad 
Mvitra (J iy poaig senate Appellant, e. Bhola Nath Sanyal (Decree-holder), Respon- 
dent, 8 Cal. Law Rep. 487. 


Uson an or apie bem under s. 235 of Act X. of 1877 (Civil Procedure Code) for 
the execution of a decree which directed the judgment-debtor forthwith to pull 
down and remove such portion of a wallas had been erected by him upan the wall 
of the decree-holder, the mode in which the assistance of the Court was required to 
be given wae stated in column j of snch application to be by giving the decree-halder 

ion of hie wall by pulling down the wall thereon. The Court 
Nirected an order to- issue to the Nazir to remove the judgment-debtor’s wall from 
the top of the decree-holder’s wall. Held that the decree-holder’s application gould 
not be granted in that form, and that be should have asked the assistance of the 
Court to be given in the SS for by s. 260 of Act X. of 1877, by the im- 
prisonment of the judgment-debtor, or the attachment of his property, or both: 
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Fttid also that the Court was wrong’in passing the order it had, but that it should 
bave pointed ovt to the decree-holder the manver in which he should have 
the assistance of the Court to be given, and the remedy to which he was entitled ; 
and that, upon such amended application being made, the proper course to puraue 
was to serve a notice onthe judgment-debtor, directing him to comply with the 
order contained in the decree within a time to be fixed by such notice; and that, if 
he failed to comply with auch order within the time so limited, the Court rev 
ing 


then, at the instance of the decree-holder, make an order, either for the ju 
ment-debtor’s imprisonment, or for the attachment of his property, due d bei 
had to the provision of s. 260 in the latter ease. Held, further, that the High Court, 
in special appeal, should not vary the order for execution, which had been passed in 
such a way as to give the decree-holder that relief for which he did not ask.—Protap 
tere —— (Judgment-debtor) v. Peary Chowdhrain (Decree-holder), I. L. B., 
261. If the decree be for the execution of a conveyance, or for the 
Decree for execution of endorsement of a negotiable instrument, and 
conveyances, or endorse. the judgment-debtor neglects or refuses to 
haar of negotiable instru: comply with the decree, the decree-holder may 
ae prepare the draft of a conveyance or endorse- 
ment in accordance with the terms of the decree, and deliver the same 
to the Court. 

The Court shall thereupon cause the draft to be served on the 
judgment-debtor in manner hereinbefore provided for serving a sum- 
mons, together with a notice in writing stating that his objections (if 
any) thereto shall be made within such time (mentioning it) as the 
Court fixes in this behalf. 

The decree-holder may also tender a duplicate of the draft to the 
de for execution, upon the proper stamp-paper if a stamp is required 

aw. ; 
: On proof of such service, the Conrt, or such officer as it appoints 
in this behalf, shall execute the duplicate so tendered, or may, if neces- 
sary, alter the same, so as to bring it into accordance with the terms of 
the decree, and execute the duplicate so altered : 

Provided that, if any party object to the draft so served as aforesaid, 
his objections shall, within the time so fixed, be stated ip writing, and 
argued before the Court ; and the Court shall thereupon pass such order 
_as it thinks fit, and execute, or alter and execute, the duplicate in 
accordanée therewith. 


262. The execution of a conveyance, or the endorsement of a 
Form and effect of exe. negotiable instrument, by the Court under the 
caution of conveyance by last preceding section, may be in the following 
Coart. form : “ C. D., Judge of the Court of 
(or as the case may be), for A. B. in a suit by HZ. F. against A. B.,” or 
in such other form as the High Court may from time to time prescribe, 
and shall have the same effect as the execution of the conveyance or 
endorsement of the instrument by the party ordered to execute or 
endorse the same. 
263. If the decree be for the delivery of any immoveable property, 
Decree for immoveable possession thereof shall be delivered over to 
property, the party to whom it has been adjudged, or to 
such personas he appoints to receive delivery on his behalf, and, if 
need be, by rémoving any persop bound by the decree who refuseg to. 
yacate the property. . eo 


12 _ EXECUTION OF DECBRES 


904, If the decree be for the delivery “ any searephanser’e pert 
of immovesble in the cocupancy of a tenant or other pervort 
i comsgi Sof cooupancy entitled to occupy the same, and not bonad by 
of tenant, the decree to relinquish such occupancy, the. 
Court shall order delivery to be made by affixing a copy of the warrant 
in some conspicuous place on the property, and proclaiming to the 
occupant by beat of drum, or in such other mode as is customary, at 
some convenient place, the substance of the decree in regard to the 
property : | ae 
Provided that, if the occupant can be found, @ notice in writing 
containing such substance shail be served upon him, and in such case 
no proclamation need be made, : 
Detrvery of possession by going through the process prescribed by s. 224 of 
Act VIII. of 1859 is the only way in which the decree of the Court awarding pos- 
session to the plaintiff can be enforved ; and as, in contemplation of law, both par- 
ties must be considered as being present at the tine when the delivery is made, 
such delivery must, as against the defendant, be deemed equivalent to actual pos- 
session. As against third parties such symbolical posecssion is of no avail, because 
they are not parties to the proceedings. But if the defendant subsequently dis- 
possesses the plaintiff by ian: Gees rent and profits, the plaintiff will have twelve 
years from such dispossession to bring another suit.—J uge bundhu Mukerjee and 
others (Plaintiffs) e. Ram Chunder Bysak (Defendant), L L. R., & Oal. 584. 


266. If the decree be for the partition or for the separate possession 
Partition of estate or Of a share of an undivided estate paying reve- 
separation of share. nue to Government, the partition of the estate 
or the separation of the share shall be made by the Collector and aecord- 
ing to the law (if any) for the time being in force for the partition, or 
the separate possession of shares, of such estates, 
Were one of several co-sharers, owners of a piece of land defined by metes 
and bounds, and forming part of a revenue-paying estate, brings s suit for partition, 
in which he does not svek to have his joint fiability for the whole of the Govern- 
ment revenue annulled, such suit is cognizable by the Civil Courts which have juris- 
diction to determine the plaintiff's right to have his share divided and to make a 
decree acoordingly.—Chundernath Nundi v. Hur Narain Deb, I. L. R., 7 Cal. 153. 


. A surr will not lic for partition of portion only of a joint estate. Accordingly, 
when the plaintiff sued for partition of a portion of a joint estate and for khas pos- 
session of the share which might on the partition be allotted to him, alleging that 
he had been deprived of possession of that portion by hia co-sharers in colHusion 
with othery, it was held the suit would not lie. Although under s. 266, Act X. of 
1877, a decree may be made for partition of revenue-paying land, yet that decree 
must be carried into execution solely by the Collector.—Ramjoy Ghose and others 
omirpony 7: aia vy. Ram Runjun Chackerbutty (Plaitiff , Respondent, 

Pp. O04, 


Cal. Law 
F.—Of Attachment of Property. 


266, The following property . a: to attachment ar tale. in 
Property liable to attach. @xecution of a decree (namely), lands, houses, 
mont and anle in cascative or other buildings, money, bank-notes, 
of decree. cheques, billa of ex , hundfs, promiasory- 
notes, Government-securities, bonds or other securities for money, debts, 
shares in the capital or joint-stock of any railway, banking, or other 
public Oompany or Corporation, and, except as hereinafter mentioned, 
all other saleable property, moveable or immoveable, belongiog to the 
judgment-debtor, or over which, or the profits of which, be has a dispos- 
ing power, which he may exercise for his own benefit, and wh the 


me wa) | Ue neem eae 


seane-he held in. the name of the jadgmentdebtor or by another person, 
in trust for him or in his behalf: : 

Provided that the following particulars shall not be liable to such 
attachment or sale (namely) — | 


(a) the necessary wearing apparel of the jud ent-debtor, bis wife 
aod children ; ve az 


9 ’ 

(6) tools of artizans, and, where the judgment-debtor is an agri- 
culturist, his implements of husbandry and such cattle as 
may, ia the opinion of the Court, be necessary to enable him 
to earn his liyelitiood as such ; 

‘(c) the materials of houses and other buildings belonging to and 
occupied by agriculturists ; 

(d) books of account ; 

(e) mere rights to sue for damages ; 

(f) any right of personal service ; 

(g) stipends and gratuities allowed to military and civil pensioners 
of Government, and political pensions ; 

(h) the salary of a public officer or of any servant of a Railway 
Company, when such salary does not exceed twenty rupees 
per mensem, and ove moiety of the salary of any such 
officer or servant when his salary exceeds that amount ; 

(z) the ae allowances of persons to whom the Native Articles 
of War apply ; 

(3) the wages of fabcureie and domestic servants ; 

(kK) au expectancy of succession by survivorship or other merely 
contingent or possible right or interest ; 

(1) a right to future maintenance. 

Explanation.—The particulars mentioned in clauses (g), (A), (4), 
and (j), are exempt from attachment or sale, whether before or after 
they are actually payable ; 

Provided also that nothing in this section shall be deemed 

(a) to exempt the materials of houses und other buildiogs from 
attachment or sale in execution of decrees for rent, or 

(b) to affect the Army Act, 1881, or any similar law for the time 
being in force, 

Tax above section applies to M. 8. C. C. (except so far as relates to immoveable 


property), and to P. 8. C. C. (so fer as relates to the attachment of moveable pro- 
or decrees therefor). 


_ Acr X. of 1877, s. 266, proviso c, does not prohibit the sale (in execution of 
decree) of property specifically mortgaged, albeit the property be materials of a 
house belonging to or occapied by an agrioulturist.—Bhagv v. Hathibhai, ¥. L. 
R., 4 Bom. ob.” 

Hep that ss. 266 and 295 must be read together, and that an ordinary judgment- 
creditor is not entitled, under s. 295, to a rateable proportion of the assets realized by 
the sale of such house or building under a decree obtained by another creditor for 
rent due to him in respect of the said house or building.—Méniklal Venilél ». Lakha 
and MAnsing, I. L. B., 4 Bom, 429. 

In cane of pensions vot exem from attachment under s. 266 of the Civil] 
Procedure Code {Act X. of 1877), it is only arrears in respect thereof actually 
eocrued due that are attachable in execution of a decree. Syud Tuffuzul Hussain 
ban ¢. Pershad (14 Moore’s I. A., 40,8. C.; 7 B. L. B. 186) cited and 
fellowad.-Bhyrab Chander Roy (Plaintiff) + Madu’ Chander Sein (Defendent), 
6 Cal. Law Rep. 19. : 
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ys who agree to spin cottdn belonging to a spinning and weaving vony: 
sapien oe en a catalpaniounl of money for a bertain quantity of cotton spun 
y them, are labourers within the meaning of 8. 266 of the Code of Civil Procedure, 
Act X. of 1877, and therefore their remuneration is wages, which, under clause 
of the section, cannot be attached ia execution of a decree-—Jechand Khusal (Appli- 
cant) o. Abd and Baiké (Opponents), I. L. R., 5 Bom. 132. ; 

Tux right or interest which the vendor of immoveable property has in the pur- 
chasu-money, where it has been agreed that the same shall be paid on the execution 
of the conveyance, is not, so long as the conveyance has not been exeouted, a debt, 
but a merely possible right or interest, and as such, under s. 266 of Act X. of 1877, 
is not Hable to attachment and sale in the execution of a decree. The person who 

urchases such a right or interest at a sale in the execution of a decree takes nothin 
by his |e hare Khan (Plaintiff) v. Majls Rai and others (Defend- 


ts), I. L. R., 3 All. 12, 
= ‘yepre due to a British subject by the Gdéikw4r Government, or by @ subject of 


that Government or of a State in the Provinve of K4thidwdr, are not debts, which, 
under 4, 266 of the Code of Civil Proeedure (Act X. of 1877), are liable to attach- 
ment in execution of a decree. Claims over which no Court in British India has 
jurisdiction are not debts liable to be attached under 8, 266 of the Civil Procedure 
Code (Act X.) of 1877. The mere circumstance that the ee is, at the time of 
the application for attachment, beyoud the limits of Biitish India, would not of itself 
render the debts not lable to be attached.—Ghamshamldl (Applicant) v. Bhénséli 


(Opponent), I. L. B., 5 Born. 249. 
On 28th September 1877 (i.¢., three daya before Act X. of 1877 came into opera- 


sion), an application was made for the enforcement of a money-decree by attachment 
‘inter alia) of a political pension cajoyed by the defendants. Under Act VIII. of 
1859, «. 216, a notice was issued on the same day to the defendants, calling upon them 
50 show cause why the decree should not be executed. The defendants accordingly 
appeared on the day fixed (at which date Act X. of 1877 had come into force), and 
sontended that, under s. 266, ol. g, of that Act, the pension was no longer attachable. 
dfeld that all proceedings commenced and pending when Act X. of 1877 became law, 
were, under Act L, of 1868, s. 6, to be governed by the law theretofore in force ; the 
seneral rule of construction contained in that section not being affected or varied by 
Act X. of 1877, es. 1 and 3, and that a bond fide application for enforcement of a 
Jecroe in a particular way, coupled with an order of the Court in furtherance of that 
wbjoct, as much constitntes a proceeding in execution commenced and pending as the 
actual issue of a warrant of attachinent.—Vidydrim v. Chandra Shekhardm, I. L. R., 
4 Bum, 163. 
267. The Court may, of its own motion, or on the application of 
Power to summon and the decree-holder, summon any person whom it 
examine persons asto pro- thinks necessary, and examine him in respect 
yerty linble to be seized. to any property liable to be seized in satisfaction 
of the decree, and may require the person summoned to produce an 
jocument in his possession or power relating to such pruperty, and, 
defore issuing the summons of its own motion shall declare the person 


on whose behalf the summons is so issued, 
Tug above section applies to M. 8. C. C. and P. 8. GC. C. 
268. In the case of (a) a debt not secured by a negotiable instru- 
Attachment of debt,share, ment, (b) a share in the capital of any public 
ind other property not in Company or Corporation, (c) other moveable 
essemaion of judgment- property not in the possession of the judgment- 
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ees debtor, except property deposited in, or in the 
sustody of, any Court, the attachment shall be made by a written order 
prohibiting, 


a) in the case of the debt, the creditor from recovering the debt 
_ i debtor from making payment thereof until the further order ef 
€ rt; ae oe? 


MARION, Ur, Dats Bed. sed 


7. (0) in the casa of the share, the person in whose name the share 
mrad be standing, from transferring the same or receiving any dividend 
thereon; . | | 

(c) in the case of the other moveable property except as aforesaid, 
the person in possession of the same from giving it over to the judg. 
ment-debtor. 

A copy of such order shall be fixed up in some conspicuous part of 
the Court-house, and another copy of the samme shall be sent, in the case 
of the debt, to the debtor, in the case of the share, to the proper officer 
of the Company or Corporation, and in the case of the other moveable 
property (except as afuresaid), to the person in possession of the same. 

A debtor prohibited under clause (a) of this section may pay the 
amount of his debt into Court, and such payment shall discharge him, 
as effectually as payment to the party entitled to receive the same, 

In the case of the salary of a public officer or the servant of a 
Railway Company, the attachment shall be made by a written order, 
requiring the officer whose duty it is to disburse the salary to withhold, 
every month, such portion as the Court may direct, until the further 
orders of the Court, 

A copy of every such order shall be fixed up in a conspicuous part 
of the Court-house, and shall be served on the officer so required. 


Every such officer may, from time to time, pay into Court any por- 
‘Jou so withheld, and such paymeut shall discharge the Government or 
-he Railway Company, as the case may be, as effectually as payment to 
the judgment-debtor. 


Tuk above section applies to M.S. C. C. and P. 8. C. C. 


Except in the manner allowed by «6, 20, Act XI. of 1865, the Judge of the 
Small Cause Court cannot now send a decree of his own Court for execution b 
goother Court, nor can he issue an order under s. 268, Act X. of 1877, out of hia 
dwn jurisdiction.—Munshee Huscin Ali (Plaintiff) +. Ashotosh Gangooly (Defend- 
ant), 3 Cal. Law Rep. 30. 

Unper the provisions of s. 268 of the Code of Civil Procedure (Act X. of 1877) 
yonds cannot be sold till the end of the six months from the date of attachment. 
4 Court of Smaljl Causes cannot appoint a receiver. Bonds, therefore, on which re- 
vovery will be time-barred before the date on which a sale can legally be made, can- 
rot be made available for satisfaction of the judgment-creditor’s debt.—Nur Sin hh 

Yass Raghunath Dass (Plaintiffs) »v. Tulsi Ram Bin Daulat Ram (Defendant), LL. 
., 2 Bon. 558, 

Tue right or interest which the vendor of immoveable property baa in the pur- 
shase-money, where it has been agreed that the same shall be paid on the execution 
of the conveyance, is not, so long as the conveyance has not been ex ecated, a debt, 
out a merely possible right or interest, and as such, under 8. 266 of Act X. of 1877, 
's not liable to attachment and sale in the execution of adecree. The person who 
purchases such a right or intercet at a sale in the execution of a decree takes nothing 
oy his purchasc.—Abmud-ad-din Khan (Plaintiff) ». Majlis Rai and others (Defend- 
nts), I. L. R., 3 All. 12. 


A EXECUTED a promissory note in favour of B. C obtained a money-decree 
gainst B, and in execution of snch decree the Court proceeded to attach the note by 
n order issued to A, under s. 268 of the Civil Procedure Code, and subsequently to 
el) B's title and interest in the note by auction. D, apsignee of the purchaser at the 
mle, sued A for recovery of the amount of the note. Held that there had been no 
alid attachment of the note, actual seizure and delivery under ss. 270 and 299 hav- 
ng been omitted ; and that, consequently, nothing had passed to D by the execution- 
ale. Bateharya v. Latchmidvana, 4 Ind. Jur. 166.. ; reo 
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| & DEoREE-HOLDEE, b preity order isaued under Act X. of 1677, s. 268, 
attached a debt due to hte judgment-debtor. This person, served with the order, 
applied, under s. 278, to have the attachment removed. Held that the cation 
vould not be entertained under s. 278, that section having no application to the case ; 
but thet, before issuing a proclamation of sule, in execution of a decree, of the debt 
so attached, it is the duty of the Court, under s. 287, to ascertain all that the Court 
considers it material for the intending aoe to know in order tq judge of the 
pature and value of the property proclaimed for sale. If the property, of which 
wale is sought, ie a debt, und the Court receives notice from the alleged debtor that 
no debt exisis, the Court should satisfy itself as to the existence, or otherwise, of the 
debt, and, if it comes to the conclusion that no debt exists, should abstain from pro- 
oceding to sale.—Harilél Amthdbhai v. Abbesang Meru, I. L. R., 4 Bom. 323. 


269. If the property be moveable property in the possession of the 
Attachment of moveable Jj'idgment-debtor, other than the property men- 
perty in possession of tioned in the first proviso to section 266, the 
Jadgment-dabtor. attachment shall be made by actual seizure, 
and the attaching officer shall keep the property in his own custody of 
in the custody of one of his subordinates, aud shall be responsible for 
the due custody thereof : 


Provided that, when the property seized is subject to speedy and 
Proviso. natural decay, or when the expense of keeping 


it in custody will exceed its value, the proper 
officer may sell it at once. 


The Local Government may, from time to time, make rules for the 
: Power to make rules for Maintenance and custody, while under attach. 
maintenance of attached ment, of live-atock and other moveable pros 
live-ntook. perty, and the officer attaching property under 
this section shall, notwithstanding the provisions of the former part of 
this section, act in accordance with such rules, 


Tae above section applies to M. 8. C. C. and P. 8. C. C. 


270, If the property be a negotiable instrument not deposited in 
Attachment of negoti. & Court, nor in the custody of a public officer, 
able inatramenta. the attachment shall be made by actual seizure, 
and the instrument shall be brought into Court, and held subject to the 
further orders of the Court. ) 


Tas above section applies to M. 8. C. C. and P. S.C. C. 


271. No person executing any process under this Code, directing 
Seisure of property in or authorizing seizure of moveable property, 
building. shall enter any dwelliug-house after sutset and 
before sunrise, or shall break open any outer door of a dwelling-house, 
But, when any such pereon has duty gained acceas to any dwelling-house, 
he may unfasten and open the dour of any room ia which he has reason 
to believe any such property to be: : 


Provided that, if the room be in the actual occupany of a woman, 
Geiware of property in Who, accoriing to the customs of the country, 
seuduks. . does not m4 8 in public, the person executing 
the process shall give notice to ber that she is at liberty to withdraw ; 
and, after allowing a reasonable time for such woman to withdraw, and 
giving her every reasonable facility for withdrawing, be. may enter suck 
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oom for the purpose of seizing the property, using at the same time 
every precaution, consistent with these provisions, to prevent its clandes- 
tine removal. 


Tux above section applies to M. S.C. C. and P. 8. C. C. 


A BAILiF¥ or nazir has authority to break open the door of a shop in order to 
execute a writ of attachment, the previously existing Jaw on the subject not being 
sss by Act X. of 1877, 8. 271.—Dé&modar Parsotam v. Ishvar Jeth4, L L. R, 

vm. 89. 

It is not necessary that a special order of Court should be made, empowering 
an officer authorized to arrest a purda-nashin lady to enter the zandna of the house in 
which she resides. Under s. 336 of the Civil Procedure Code, if the officer is able 
to enter the house, he may ie into any room in the house, including the zanna, 
in order to effect the arrest.—S. M. Kadumbince Dussee v. 8. M. Koylashkamineo 
Dossee, 1. L. R., 7 Cal. 19. 


272. If the property be deposited in, or be in the custody of, any 
Attachment of property Court or public officer, the attachment shall be 
deposited in Court or wi made by a notice to such Court or officer, re- 
Government officer. questing that such property, and any interest 
or dividend becoming payable thereon, may be held subject to the 
further orders of the Court from which the notice issues : 

Provided that, if such property is deposited in, or is in the custody 
of, a Court, any question of title or priority 
arising between the decree-hulder and any other 
person, not being the judgment-debtor, claiming to be interested in such 
property by virtue of any assignment, attachment, or otherwise, shall be 
determined by such Court. 


Tus above section applics to M.S. C. C. and P. 8. C. C. 


Tus Court has no discretion to refuse an application, for attachment of property 
in Court, made under section 272 of the Civil Procedure Code.—Noorjahan Begum, 
Deorve-holder (Appellant), ». Mashitty Khanum and another (Respondents), 7 Cal. 
Law Rep. 17. 


A ano B were entitled to receive annually and for ever a specified stnount by 
way of malikana rights from the Collector as compensation for their extingnished 
rigbts in lakbiraj lands. In execution of a decree, C, on 13th September, purported 
to attach, under s. 237 of Act VIIL. of 1859, A’s share in such specified amount. 
Subsequent to this attachment, namely, on 23rd September, 1873, A and B mort- 
gaged their rights to the plaintiff. In a suit brought by him against A, B, and C,— 
Acid that attachment under ¢. 237 wus not applicable to a right to reccive money 
for ever ; that such an attachment is only good so far as it relates to ay specific 
amount, which may be set forth in the request to the officer in whose hands the 
moneys are, as being then payable or likely to become payable ; and that the attach- 
ment in question was therefore invalid. Semble—Tho attaching creditor should 
have proceeded under ss. 235 or 236. In either of such cases the defendant, the 
person to whom the money was payable, would by entitled to notice that he was 
not at liberty to alicuate hia rights.—Nilkanto Dey (Defendant) v. Hnrro Soonderee 
Dussee (Plaintiff), I. L. R., 3 Cal. 414. 


In execution of a decree of a Munsif's Court, the plaintiff attached errtain 
money, the proceeds of decrees which her judgment-debtor had obtained against 
third parties, then lying in a Small Canse Court to her credit, and subsequently 
obtained an order from the Munsif directing the same to be paid to her in satisfac- 
tion of her decree, which order was duly communicated to the Small Cause Court 
Judge. Subsequently, the defendant, who held another decree against the suine 
judginent-debtor, attached the same sale-proceeds. The Smal} Canse Court Judge 
then proceeded, under s. 272 of the Civil Procedure Coie, to enquire whether the 
plaintiff was entitled to any priority over the second attaching creditor, and, having 


C.P.17 


Proviso. 
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decided that question in the negative, divided the sale-proceeds ratcably hetween 
them. In a suit bronght by the plaintiff, under the above circumstances, to recover 
from the defendant tlie portion of the sale-proceeds so paid to him: Held that s. 
205 of the Civil Procedure Code had no application, inasmuch as the plaintiff had 
not applied to the Smull Cause Court Judge to execute her decree, and it had never 
been transferred to the Court for execution ; and that the proviso in s, 272 is merely 
intended to mean that any question of title or priority is to be determined by the 
Court in which or in whose custody the property is, and not by the Court which 
made the order of attachment. Held also that, previous to the order by the Mun- 
aif directsng the puyment to be made to the plaintiff, the Small Cause Court Judge 
would have bad jurisdiction to deal with the question he had tried ; but as that 
order was made prior to the attachment by the defendant, the judgment-debtor had 
ny interest in the money which could be so attached, the effect of that order being 
to vest the property in the moncy in the plaintiff, and to take it out of the disposal 
of the Siall Cause Court Judge, and consequently the order for distribution was 
wrong, and the plaintiff! was entitled to the decree she sought. Quwre—Whether 
an order made by a Court under 5, 272 was intended by the Legislature to be a final 
order.—Gopee Nuth Achurjee v. Achcha Bibee, LL. B., 7 Cal. 553. 


273. If the property be a decree for money passed by the Court 
Attuchment of deores for Which passed the decree sought to be executed, 
muney. the attachment shall be made by an order of 
the Court directing the procecds of the former decree to be applied in 
satisfaction of the latter decree. 

If the property be a decree for money passed by any other Court, 
the attachment shall be made by a notice in writing to such Court 
under the hand of the Judge of the Court which passed the decree 
suight to be executed, requesting the former Court to stay the execu- 
tion of its decree until such uotice is cancelled by the Court from which 
it was sent. The Court receiving such notice shall stay execution 
accordingly, unless and uutil 


(4) the Court which passed the decree sought to be executed can- 
cels the notice, or 

(6) the holder of the decree sought to be executed applies to the 
Court receiving such notice tu execute its own decree. 

On receiving such application, the Court shall proceed to execute 
the decree, and apply the procecds in satisfaction of the decree sought 
to be executed, 

In the case of all other decrees the attachment shall he made by, 

Attachment of otherde- & Notice in writing, under the hand of the 
oreos. Judge of the Court which passed the decree 
suuglit to be executed, to the holder of the decree sought to be attached 
ptehibiting bia from transferring or charging the same in any way: 
aud, when such decree bas been passed by any other Court, also b, 
seuding to such Court a like notice in writing to abstain from executius 
the decree sought to be attached until such notice is cancelled by the 
Court from which it was seut. Every Court receiving such notice shal. 
give effuct tu the same until it is ao cancelled. 


The holder of any decree attached uvder this section shall be 
Decrre-holders to give bound to give the Conrt executing the same 
in ‘opmation, such information and aid as may reasonably be 
required. 
Tue above section applies to M. S.C. C. and P. S.C. C. (se far as relates 
to decrees for moveable property). 
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Herp that Act X. of 1877 does not contemplate the sale of a decree for money 
as the result of its attachment in the execution of a decree, and the attachment o 
a decree for money in the mode ordained in section 273 cannot lead to its sale. 
Held also that the last clanse but one of section 273 applies to other than money- 
decrees. Where two decrees fur money, although they were not passed by the 
dame Court, were being executed by the same Court, Aeld that the provisions of 
the first clause of section 278 of Act X. of 1877 were spericele on principle.— 
Sultan Kuar (Judgment-debtor) v. Gulzari Lall (Decree-holder), I. L. B., 2 All. 290. 


274 If the property be immoveable, the attachment shall be made 
Attachment of immove. by au order prohibiting the judgment-debtor 
able property. from transferring or charging the property in 
any way, and all persons from receiving the same from.him by purchase, 
gift, or otherwise. 

The order shall be proclaimed at some place on or adjacent to snch 
property by beat of dram or other customary mode, and a copy of the 
order shall be fixed up in a conspicuous part of the property and of the 
Court-house. 

When the property is land paving revenue to Government, a copy 
of the order shall also be fixed up in the office of the Collector of the 
District in which the land is situate. 


A suIT on a mortgage foreclosed under Reg. XVII. of 1806, 8. 8, comprising 
property attached before the date of the mortgage under s. 81 and the fol owing 
sections of Act VIEL. of 1859, was brought against the purchaser of the attache: 

roperty, which had been sok! under the decree obtained by the attaching creditor. 
Phe defence was, that the mortgaye, falling within the provisions of a. 240 of the 
Act, waa void as against the attaching creditor and those claiming wader him. For 
the mortgagee it was contended that the attachment could not prevail, it not having 
been proved affirmatively that the requirements of 8. 239, relating to the intimation 
of the attachment, had beea complied with.  Z7eld that this objection to the validity 
of the attachinent could not be raised for the first time on this appeal, even if it wus 
not rather for the mortgagee, seeking to deprive the attaching creditor of bis posaes- 
sion, to prove the non-observanee of the formalities in question. Semble.—A_ ro- 
attachinent of property after decrce does not imply an abandonment of an attach- 
ment obtained before decree.—Ramkrishua Das Surrowji v. Sarfunnissa Begum, [. 
L. R., 6 Cal. 129. 


APPLICATION was taade for the attachment in execution of a decrea of a muafi 
holding belonging to the jadgment-debtor, The nambers and areas given in such 
application as the numbers and areas of the lands comprised in euch holding were the 
nuobers and areas of certain revenue-paying lands, and were not the aumbery and 
arcas of uny lands held as muafi by the judgment-debtor. The order of attachment 
described the property aa described in the application for attachment. The judg- 
ment-debtor having alienated by sale a muafi holding belonging to him, the decrae- 
holders sued to have snch alienations set aside as void under the provisions of #. 276 
of Act X. of 1877. Meld that, having regard to the description given in the applica- 
tion for attachment ant the order of attachment, it could not be said that the muafl 
holding alienated by the judgment-debtor was under attachment at the time of the 
alienation, and its alienation was therefore not void under a. 276 of Act X. of 1877. 
Held also that the materia] misdescription of the property in this case in the order 
of attachment protected the alienees, who were bond fide purchasers, from having the 
alienation set aside as void under 6. 276, as the attachment could not, under the cir- 
cumstances, be held to have been “ duly intimated and made known" as required hy 
gare aac (Plaintiff) vr. Hardwur Pandey and others (Defendants), I. L. 

a . 698. 


Tax defendant obtained a decree agninst D, father of the plaintiffs, for satis- 
faction of his debt by the sale of a moiety of a village mortgaged to him by D. In 
execution of it he attached the mortgaged property, the attachment being made, 
under Act X. of 1877, s. 274, by an order ibiting D from transferring or charg- 
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ing the property in any way, and all persons from receiving it from him by pur- 
ainkees gift, or i feat 1e plaintiffs thereupon applied for the removal of the 
attachment, but their application was rejected. They then sued for a declaration of 
their right to two-thirds of the property. The District Judge, who tried the suit, 
rejected it on the ground that it was barred by Act I. of 1877, s. 42, because the 
plaintiffs might have sought further relief than a mere declaration of title, and 
omitted to do so. He was of Be that the attachment constituted a dispouses- 
sion, and that the plaintiffs might have asked to be replaced in possession, or, at any 
rate, for the removal of the attachment. Held by the High Court on ire 
that the plaint was not open to objection on the ground that it only asked for 
a declaratory decree, without any consequential relief ; that the prohibitory order to 
D did not constitute a dispossession of D, and still less of the plaintiffs ; and that 
they could not have properly asked for removal of the attachment bya cancellation 
of the prohibitory order to D so long as they admitted that D had an interest in the 
Hacked property ; and algo that the plaintiffs could not have properly asked for 
any consequential relief in their suit, but that, when they instituted it, they were 
entitled, and, indeed, bound to ask for a declaration of their right, if only to prevent 
a purchaser at the sale, under the defendant's decree against D, from afterwards 
alleging that he had purchased without notice of the plaintiff's claim.—Narayanr4o 
Damodar Débhalkar v. Bélkrishna Mahadeo Gadre, I. L. R., 4 Bom. 529. 


Ti proclamation of sale required, by e. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
of the order in a conspicuous seh of the property, are acts which must precede the 
posting of the notices in the Court-house as requited by s. 290. Where the sales 

rocecds of a portion of several parcels of property are sufficient to satisfy the 

ocree of a judgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the 
remainder of the property sold to satisfy his dears under the provisions of 8. 295 
of the Civil Procedure Cody. Three mouzas were attached in execution of decrees 
obtuined by A and B. Prior to the sale, C, who had also obtained a decree against 
the owner of the land, applied for leave to execute his decree, in order that he might 
Lebar tery in the sale-proceeds under 8. 295 of the Civil Procedure Code. Upon the 

ay fixed for the sale, the Deputy Commissioner was unable, through illness, to at- 
tend ; and he postponed the sale for three days. Two of the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The third was then 
Bok in satisfaction of C’s decree. Upon an application by the judgment-debtor to 
set avide the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the sale, but had only beon published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage on the properties, but no 
further particulars, was given, and the mortgagee was allowed to purchase ; and that 
the Deputy Commiesioner had accepted tho reports of the Nazir and Court-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of ite insufficiency. Held that the proclamation of sale on the property 
having taken place only five days prior to the date of sale, and the particulars of the 
mortgage not having been given, there had been such material irregularities in the 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations made by him, in order to show that he had suffered material injury by 
reason of such irregularties. Held also that the Deputy Commissioner was not 
entitled to proceed upon the reporta of the Nazir and Court-peon, but was bound to 
hear the evidence tendered by the judgment-debtor, though he was justified, under 
8. 291, in postponing the sale as he had done. Held, further, that the third judgment- 
creditor, who had not attached the property, was still entitled to have the sale pro- 
oveded with, and his decree antinfiod undor the provisions of s. 295.—Mohunt Megh 
Lall Pooree v. Shib Pershad Madi, I. L. R., 7 Cal. 34 


275. If the amount decrecd with costa, and all charges and ex- 
Order for withdrawal of pense resulting from the attachment of any 
attachment after satisfac. property, be paid into Court, or if satisfaction 
tion of deoree. of the decree be otherwise made through the 
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Court, or if the decree is set aside or reversed, an order shall be issued, 


on the application of auy person interested in the property, fur the 
withdrawal of the attachment. 


Tue above section applies to M.S. C. C. and P. 8. C- C. 


276. When an attachment has been made by actual seizure or by 


Private alienation of pro. Witten order duly intimated and made known 
perty after attachment to in manner aforesaid, any private alienation of 


be void. the property attached, whether by sale, gift, 
mortgage, or otherwise, and any payment of the debt or dividend or 
a delivery of the share, to the judgmeut-debtor during the continuance 
of the attachment, shall be void as agaiust all claims enfurceable uuder 
the attachment, : 


Tue above sectiun applies to M. 8. C. C. and P. 8. C. 0. 


Aw attaching creditor has not, as such, any right to redeem a mortgage subsist- 
ing prior to his attachineat.—Soobhul Chunder Paul v. Nitye Churn Bysack, I. L. R., 
6 Cal. 664. 


WHERE certain immoveable property having been attached, the exccntion-case 
was subsequently strack off the file, and the judgment-debtor applied aguin for attach- 
ment of the same property : Held, looking to the particular circummtances of the case, 
that a private alienation of the property, after the date of such application, but 
before attachment, was not void under the provisions of 8, 240 of Act VII. of 
1859. The principle of the High Court's decision in Ahmed Hookain Khan v. 
Muhammad Azeem Khan (H. C. R., N.-W. P., 1869, p. 51) followed.—Zaib-unnissa 
(Plaintiff) v. Jairamgir (Defendant), I. L. R., 1 All. 616, 


Certain land was attached in the execution of a decree in the manner required 
by s. 235 of Act VIL. of 1859, but a copy of the order of attachment was not, as 
required by s. 239 of that Act, fixed up in a conspicuous part, or in any part at all 
of the Court-house of the Court executing the decree, nor was it sent to or fixed 
up in the office of the Colleetor of the district in which the land was situated. 
Subsequently to the attachment of the land, the judgment-debtor privately 
ulienated it by sale. Held that as the attachment had not been made known 
as prescribed by law, the provisions of s. 240 of Act VIIL of 1859 did not 
apply, and the sale was not null and void. Indarchandar vy. The Agra and Master- 
man's Bank (10 W. R. 264; 8.C., 1B. L. R.S. N., XX.) followed.—Nur Ahmad 
(Defendant) v. Altaf Ali (Plaintiff), I. L. K., 2 All. 58. 


A soir ona mortgage foreclosed under Reg. XVII. of 1806, a. 8, comprising 
property attached befure the date of the mortgage under s. 81 and the following 
sections of Act VIII. of 1859, was brought against the purchaser of the attached 

roperty, which had been sold under the decree obtained by the attaching creditor. 
The defence waa, that the mortgaye, falling within the provisions of s. 240 of the 
Act, was void as against the attaching creditor and those claiming under him. For 
the mortgagee it was contended that the attachment could not prevail, it not having 
been proved affirmatively that the requirements of s. 239, relating to the intimation 
of the attachment, had been complied with. Held that this objection to the validit 
of the attachment could not be raised for the first time on this appeal, even if it 
was not rather for the mortgagee, seeking to deprive the attaching creditor of hie 
possession, to prove the non-observance of the formalities in question. Semble.—A 
re-attachment of property after decree does not imply an abandonment of an attach- 
ment obtained before decree.—Ramkrishoa Das Surrow)i v. Surfunnissa Begum, I. 
L. R., 6 Cal. 129. 


APPLICATION was made for the attachment in execution of a decree of a maufi 
holding belonging to the judgment-debtor. The numbers and areas Sita in such 
application aa the numbers and areas of the lands comprised in such holding were 
the numbers and areas of certain revenue-paying lands, and were not the numbers 
and areas of any lands held as muafi by the jadgment-debtor. The order of attach- 
ment described the property as described in the application for attachment. The 


iga’ wea JUIN Us DaUubie- 


jodgment-debtor having alienated by sale a muafi holding belonging to him, the 
decree-holdera sued to have such alienation set aside as void under the provisions of 
8. 276 of Act X. of 1877. Held that, having regard to the description given in the 
application for attachment and the order of attachment, it could not be sdid that the 
musfi holding sliensted by the judgment-debtor was under attachment at the time 
of the alicnation, and its alienation wus therefore not void under s. 276 of Act X. of 
1877. Held uleo that the material misdescription of the property in this case in the 
order of attachment protected the alienees, who were bond jide purchasers, from 
having the alienation set uside as void under s. 276, as the attachment could not, 
under the circumstances, be held to have been “ duly intimated and made known” as 
required by that section.—Guinani (Plaintiff) v. Hardwar Pandey and others (Defend- 
anta), I. L. B., 8 All. 698. 


Tux title obtained by the purchaser on a private sale of property in satisfaction 
of a decree differs from that acquired upon a sale in execution. Under a private 
sule,-the purchaser derives title through the vendor, and cannot acquire a title better 
than his. Under an execution-sale, the purchaser, notwithstanding that he acquires 
inerely the right, title, and interest of the judgment-debtor, acquires that title, by 
operation of law, adversely to the judgment-debtor, and freed from all alienatious 
and incumbrances effected by him after the attachment of the property sold. In 
1858, the respondent obtained a decree against B. In 1863, in satisfaction thereof, 
he caused to be attached a decree for mesne-protits made in favour of B against the 
appellants in 1860. In May, 1865, the respondent obtained an order for the sale 
thoreof ; but instead of proceeding to execution-sale, he purchused, in 1866, the 
whole of the mesne-profits due under the decree of 1860, by private sale from B. 
Meanwhilo, in September, 1865, an order of Court had been made, between B and 
the appellants, on their consent (but without the respondent being a party to it), 
whereby the decree for mesnc-protits ws set off, pro tanto, against a prior deerce 
for a larger amount, which the appellants had obtained against B. Held that the 
aalo of 1866, having been a private one, and not in process of execution, the respond- 
dnt only obtained such title as B had in the decree of 1860—riz., a title subject to 
the offeet of the order of September 1865.—Dinendro Nath Sannial and another 

Defendants) ©. Ram Kumar (those and others (Plaintiffs), Tarak Chander Bhatta- 
arji v. Buikoonth Nath Sannial and others, I. L. R., 7 Cal. 107. 


977. If the property attached is coin or currency-notes, the Court 
Court may direct coin or May, at any time during the continuance of the 
currency-notes attached to attachment, direct that such coin or notes, or a 
be paid to party entitled. = part thereof sufficient to satisfy the decree, be 
paid over to the party entitled under the decree to recetve the same. 


THE above section applies to M.S. C. C. and P. S.C. C. 


278. If any claim be preferred to, or any objection be made to the 
Investigation ofolaimato, Attachment of, any property attached in exe- 
and objections to attuoh. cution of a decree, ou the ground that such 
ment of, attached property. property is not liable to such attachment, the 
Court shall proceed to investigate the claim or objection with the like 
power as regards the examination of the claimant or objector, and iu all 
other respects, as if he was a party to the suit: 
Provided that no such investigation shall be made where the Court 
rire that the claim or objection was designedly or unnecessarily 
elayed. | 


If the property to which the claim or objection applies has been 
Postponement of sale. advertised for sale, the Ovurt ordering the sale 
may postpone it pending che investigation of 

the claim or objection. 


Tux-above section applies to M.S. C. C. and P. 8. C. C: 
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Unper ss. 289 and 274 of the Civil Procedure Code, it is necessary that a copy 
of the sale-pruclamation should be affixed to some conspicuous place on the property 
attuched ; and the omission to do an is a material irregniarity within the meaning of 
8. 311 of the Code of Civil Procedure. If it ia aa that the price obtained for 
property sold at an execution-sale is greatly ealncuats and if it be also proved that 
there has been a material irregularity in publishing or conducting the sale, the Court 
will presume that the irregularity was the cause of the inadequacy of price, until 
ape lee to the contrary.—Kalytara Chowdhariu ¢. Ramcoomar Goopta, 1. L. B., 

val. 6. 


* AN objection was made to the attachment of certain property in the exeention 
of a decree by the judement-debtor, on the ground that anch property was in his 
possession, not as his own property, but on account of an endowment. This objec- 
tion was one of the nature to be dealt with under Act X. of 1877, 8. 278 and the 
following sections. The Court executing the decree made an order against the 
decree-holder releasing the property from attachment : Held that such order was 
not appealable, the fact that the objection was made by the judyment-debtor not- 
withstanding, and the decree-holdcr’s proper remedy was to institute a suit under 
Act X. of 1877, s. 283.—Shankar Dial vr. Amir Haidar, I. L. R., 2 All. 752, 


A DECREE-HOLDER, by a prohibitory order issued under Act X. of 1877, s. 268, 
attached a debt due to his judzment-debtor. This person, served with the order, 
applied under s. 278 to have the attachment removed. /feld that the application 
cold not be entertained under 4. 278, that section having no application to the case ; 
bat that, before issuing a proclamation of sale, in execution of a decres, of the debt 
so attuched, it is the duty of the Court, under s. 287, to ascertain all that the Court 
considers it material for the intending purchaser to know in order to judge of the 
nature and value of the property proclaimed for sale. If the property. of which 
sile is sought, is a debt, and the Court receives notice from the alleged debtor that 
no debt »xista, the Court should satisfy itself as to the existence, or otherwise, of the 
debt. and, if it comes to the conclusion that no debt exists, should abstain from pro- 
oveding to sude—Harilal Amthabhai eo. Abhesung Mera, [. L. BR. 4 Bom. 323. 


THe holders of a talagq hypothecated certain other property belonging to thera 
as security for the rent. A decree for rent was obtained against them. Prior to 
altachment, the taluqdars assigned their interest in eight annus of the hypothecated 
property to A, and made a monrosi lease of the remaining cight annas te him. The 
decree-holder then obtained an order for suuimary sale fur the rent due for 1876-77. 
She then attempted to sell the property hypotheeated to her, An objection by A 
was allowed. A reyular suit was then instituted by the decree-holder aguinst A, 
anil it was declared that she was, after selling the Brie entitled to sell the hypo- 
theeuted property. The deeree-holder again attempted to execute her rent-decree 
by attaching and selling the hypothecated property, and an objection by A was dis- 
allowed. Held that no appeal lay from the order disallowing the objection, a9 A 
conld not be considered to be a‘ representative’ of the talaqdaérs within the meaning 
of x. 244, cl. ¢, of the Civil Procedure Code, and was, therefore. debarred from 
appealing under ex. 278 and 283.—Rashbebary Mookhopadhya c. Maharani Surno- 
moyee, I. L. R., 7 Cal. 403. 

279. The claimant or objector must adduce evidence to show that 

Fividence to be addaced at the date of the attachinent he had some in- 

by claimant. terest in, or was possessed of, the pruperty 
attached. 


TuE above section applies to M. 8. C. C. and P.8.C. C. 


AN orper striking off an objection to the attachment of property attached in 
execution of a decree for default of prosecution is not “ conclusive” as regards the 
right which the objector claimed to the property. within the meaning of 9. 283 of 
Act X. of 1877. Held, therefore, where a peron objected to the attachment of 
certain moveable property attached in execution of a decree. claiming it as his own, 
and his objection was struck off for default of prosecution, that such person might 
sue for damages for the wrongful attachment of auch property without suing to 
establish the right which he claimed thereto—Kalla Mal (Defendant) o. Brown 


(Plaintiff), I. L. B., 3 All. 504. 


31236 EXECUTION OF DECREES. 


280. If, upon the said investigation, the Court is satisfied that, for 
Release of property from the reason stated in the claim or objection, 
attachment. such property was uot, when attached, in the 
sseasion of the judgment-debtor or of some person in trust for bim, or 
in the occupancy of a tenant or other person paying rent to bim, or 
that, being in the possession of the judgment-debtor at such time, it 
was 80 in his possession, not on his own account or as his own property, 
but on account of or in trust for some other person, or partly on &is 
own account and partly on account of some other person, the Court 


shall pass an order for releasing the property, wholly or te such extent 
as it thinks fit, from attachment. 


Tue above section applies to M. 8. C. C, and P. 8. C. C. 


In a nuit upon a mortgage upon a house, one of the defendants alleged in his 
written statement that he had purchased the house at an auction-sale in execution of 
a decree against his co-defendants, but that he had since suld and conveyed the 
wame to A, who had been put into and had held possession from the time of the 
gale to her, and further that the mortgage was collusive. A was not made a party 
to the suit, The plaintiff obtained a deorec, and proceeded to execute it by attach- 
ment and sale of the house. A thereupon objected that the house was not liable 
to be attached and sold in execution of a decree in a suit to which she was not a 
party, aad alleged that it had been purchased and held by her prior to the suit, and 
that the mortgage bond was fraudulent and collusive. The Munsif dismissed her 
petition, on the ground that she was bound by the decree, ber vendor having been 
made a party to the suit. Held that the Munsif was bound to have investigated 
her claim according to the provisions of a8, 278—280 of Act X. of 1877.—Musam- 
mat Jamecla (Petitioner) v. Lachman Pandey (Opposite party), 4 Cal. Law Rep. 74. 


Secrion 283 of the Civil Procedure Code enables a party, against whom an 
order haa been made in exeoution-proceedings, to bring a suit to establish his rights, 
whatever they may be ; but it says nothing ax to the nature of the suit, or the Court 
in which it is to be brought. Whether the party is to sue in the Civil Court, or in the 
Small Cause Court, depends entirely upon the nature of the claim and the right 
which is sought to be onforced. Where goods have been illegally seized and 
sold in execution, a suit by the owner thereof against the purchaser for the goods 
ur their valuc will lie in a Small Cause Court, if the value of the goods is within 
the amount limited by law for the jurisdiction of such Court; but if the plaintiff 
makes the devree-holder and the judgment-debtor parties to the suit, and requires a 
declaration of his right to the property, such a suit will not lie in the Small Cause 
Court. A suit for a declaration of tight by a person against whom an order has 
been passed under s. 280 of the Civil Procedure Code will not lie in the Small Cause 
ae Nurain Singh v. Mudden Ally, and Natabor v. Kalidass Pal, I. L. R., 

. 608. 


281. If the Court is satisfied that the property was, at the time it 


Disallowance of claim to WS attached, in possession of the judgment- 
relonse of property attach. debtor as his own property and not on account 


of any other person, or was in the possession of 
sume other person in trust for him, or in occupancy of a tenant or other 
person paying rent to him, the Court shall disallow the claim, 


Tue above section applies to P. 8. C. C. 


Sacrion 283 of the Civil Proocdure Code enables a party, againet whom an order 
has been made in execution-proceedings, to bring a suit to establish his rights, what- 
ever they may be; but it gs nothing as to the nature of the suit, or the Court in 
which it is to be brought, hether the party is to sue in the Civil Court, or in the 
Sruall Cause Court, depends entirely upon the nature of the claim and the right which 
is vought to be enforced, Where goods have been illegally seized and sold in 
execution, a suit by the owner thereof against the purchaser for the goods or their 
value will lie in a Small Cause Court, if the value of the goods is within the amount 
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limited by law for the jnrisdiction of such Court ; but if the plaintiff makes the 
decree-holder and the judgment-debtor parties to the suit, and requires a declaration 
of his right to the property, such a suit will not lie in the Small Cause Court. A 
suit for a declaration of right by a person against whom au order has been passed 
under s. 280 of the Civil Procedure Code will not lie in the Small Cause Court.—- 
Spine Narain Singh o. Mudden Ally, and Natabor v. Kalidass Pal, LL. B., 7 Cal. 
608. 

282. If the Court is satisfied that the property is subject to a 


Continnance of attach. Mortgage or lien in favour of some person not 
ment subject to cluim of ine in possession, and thinks fit to coutinue the 


cambrancer. attachment, it may do so, subject to such mort 
gage or lien, 


Tue above section applios to P.§. C. C. 


An attaching creditor has not, as such, any right to redecm a mortgage subsist- 
ing ey to his attachment.—Soobhul Chunder Paul «. Nitye Charn Bysack, I. L. B., 
al. 664, 


283. The party against whom an order under section 280, 281, or 


Saving of suite to esta. 2°02, 18 passed, may institute a suit to establish | 
blieh right to attached pro- the right which he claims to the property in | 


perty. dispute, but, subject to the result of such suit 
(if any), the order shall be conclusive. 


THE above scotion applies to M. 8. ©. C. (in far aa relates Lo moveable 
property) and to P.8. C.C. 


A suir brought by a defeated claimant, under Act. X. of 1877, «. 283, to establish 
his right to, and to recover posacasion of, certain moveablo property attached in exe- 
cution of a decree of a Small Cause Court, is within the jurisdiction of, and must 
therefore, under Act XI. of 1865, a. 12, be instituted in, a Small Cause Court.—-Gordhan 
Pema ov. Kasandés Balmukundés, I. L. R., 3 Bon. 179. 


In a Suit, under Act X. of 1877, #, 283, for a declaration of the propriotary right 
to certain immoveable property attached in the execution of a decree, the plaintiff 
asked that tho property might be “ protected from sale.” Held that consequential 
relief was claimed in the suit, and court-fers were therefore leviable under Act VIL 
of 1870, 8. 7, cl. 4 (¢), and not under seh. 2, art. 17 Gii).—Ram Prasad ¢. Sukh Dai, 
I. L. B., 2 All. 720 (F. B.). 


AN onpeRr striking off an objection to the attachinent of property attached in 
execution of adecrce for default of prosecution is not * cancluniee? an regards the 
right which the objector claimed to the property, within the meaning of s, 263 of 
Act X. of 1877. Held, therefore, where a person objected to the attachment of cer- 
tain iiamoveable property attached in execution of a decree, claiming it as bis own, 
and his objection was struck off for default of prosecution, that such person might 
sue for damages for the wrongful attachment of such property without suing to 
establish the rights which he claimed thereto.—Kalla Mal (Defendant) v. Brown 
(Plaintiff), I. L. R., 3 AIL 504. 


AN objection was inade to the attachinent of certain property in the execution 
of a decree by the judgment-debtor, on the ground that such property was in his 
possession, nut as his own property, but on account of an endowment. This objec- 
tion was one of the nature to be dealt with under Act X. uf 1877, 8. 278 aud the 
following sections. The Court executing the deerce made an order against the 
decree-holder releasing the property from attachment : Held that such order wae 
not appeslable, the fact that the objection was made by the judgment-debtor pot- 
withstanding, and the decree-holder's proper remedy was to institute a suit under 
Act X. of 1877, s. 243.—Shankar Dial yr. Amir Haidar, I. L. R., 2 All. 752. 


Tas holders of a talug hypothecated certain other property belonging to them 
ag security for the rent. A decree for rent was obtained against them. Prior to 
attachment, the taluqdars assigned their interent in vight annas of the hypothecated 

pic ook A, and made a mourosi lease of the romaining cight annas to him. The 
er then obtained an order for sumunary sale fur the rent due for 1876-77. 


C. P. 18 
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She then attempted to sell the property hypothecated to her. An objection by & 
was allowed. A regular suit was then instituted by the decree-holder against A, and 
it was declared that she was, after selling the taluq, entitled to sell the bypothecat- 
ed property. The decree-holder again attempted to execute her rent-decree by 
attaching and selling the hypothecated property, and an objection by A was dis- 
allowed. Held that no appeal lay from the order disallowing the objection, as A 
could not be considered to be a ‘ representative’ of the taluqddrs within the meaning 
‘of s. 244, cl. ¢, of the Civil Procedure Code, and was, therefore, debarred from 
appealing under #8. 278 and 283.—Hasbbehary Mookhopadhbya v. Maharani Surno- 
moyee, I. L. B., Cal. 403. 

A OBTAINED a money-decree against B and attached certain lands in exeoution. C 
subsequently claimed possession of the property, which the Court thereupon released 
under s. 246, Act Vib of 1859, leaving the plaintiff to establish his right by a 
regular suit brought within the prescribed period. A did not bring a suit within 
such period, but having, in the meantime, obtained a sccond decree against B, on a 
different cause of action, attached the lands a second time. The property was again 
released on C's application, and A now sued to have his right declared to attach the 
lands in execution of the second decree. The lower Courts dismissed the suit, hold- 
ing that A could not raise in the second suit a question which he had the opportunity 
of raising, but did not, in the first suit. On appeal, held that the suit was maintain- 
able, the principle of res judicata not applying. Held, also, that an order under s. 
246 was invalid, where the question of possession, under that section, had not pre- 
viously been investigated. Whether a correct conclusion had been arrived at, in snéh 
investigation, was immutcrial so far ax concerned the validity of the order.—Paida- 
vonkamma v. Aiyangari Kenkatra Maiya, 4 Ind. Jur. 397. 


§. 283 of the Civil Procedure Code enables a party, against whom an order has 
been made in execution-proceedings, to bring a suit to establish his rights, whatever 
they may be ; but says nothing ax to the nature of the suit, or the Court in which it 
ie to be brought. Whether the party is to sue in the Civil Court or in the Small 
Cause Court, a ae entirely upon the nature of the claim and the right which is 
sought to be enforced. A person whose goods are illegally sold under an execution 
does not lose his right to them, although he miay have cluimed them unsuccessfully 
in the execution-proceedings. He may follow them into the hands of the purchaser 
or of any other person, and suc for them or their value without reference to any- 
thing which was taken pluce in the execution-proceedings, except that, under art. 11, 
ach, ti., Act XV. of 1877, he must bring his sait within one year from the time when 
the adverse order in the execution-proceedings was nade. Where goods have been 
itlegally seized and sold in execution, a suit by the owner thereof against the pur- 
chaser, for the goods or their value, will Jie in a Small Cause Court, if the value of 
the goods is within the amount limited by law for the jurisdiction of such Court ; but 
if the plaintiff makes the decree-holder and the judgment-debtor parties to the suit, 
and reguires a declaration of his right to the property, such a suit will not lie in the 
Small Cause Court. A suit for a declaration of right by a person against whom an 
order hag beon passed under s. 280 of the Civil Procedure Code will not lie in the 
Small Cause Court—Ram Dhun Biswas v. Kefal Biswas (10 W. BR. 141), Moozdeen 
Gaszee v. Dinobundhoo Gossamee (13 W. R. 99), and Womesh Chunder Bose w. 
Muddun Mohan Sircar (2 W. R. 44), discussed and explained.—Shiboo Narain Singh 

Plaintiff) v. Muddun Ally and others ene): and Natbar Nandi (Plaintiff) v. 
Dass Pal and othcra (Defendants), I. L. B., 7 Cal. 608. ; 


Phawntiry in May, 1877, attached certain immoveable property of defendants, 

inet whom he held an ordinary money-decree, and obtained an order for its sale 

in entisfaction of the decree. In July, 1877, defendant’s infant sons presented w 
petition to the lower Court, praying to bave two-thirds of the property, to which 
they were entitled, released. The petition did not allege that such infants were in 
possession, and, on the 18th July, was rejected by the lower Court, on the groand 
that possession of the property attached was in the defendant, The property was 
Id ; and plaintiff, who was the purchaser at the public sale, was put in poseession, 

y onder of the Court, on the 22nd October, 1877. On the 8th November, 1877, the 
defendant's minor sone presented a second petition to the same Court, purporting to 
be under #. 882, Act X. of 1877, upon which the Court, recording the evidence of 
the mother, that there had been joint posveasion, decided that the purchaser was not 
entitled to disposeess the infants, and cancelled the former delivery of possession. 
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On the lower Appellate Court decided that the Munsif"s order of tho 18th 
July was final, and set aside that of the 21st November as ultra vires Defendant's 
sons appealed, contending (1) that the Munsif’s order of the 18th J uly, 1877, 
having been passed without any investigation, was not an order under e, 246, Act 
VIIT. of 1859, and therefore not final ; (2) that the petition filed on the 8th Novem- 
ber should be treated as an application under s. 376, Act VIII. of 1859, for review 
of judgment made in the order of 18th July ; and (3) that the Munsif‘s order of 
the 2let November was one which he had power to make in review of his order for 
execution passed on the 22nd October, 1877. ZZeld (1) that the Munsif’s order of 
the 18th July must be considered to have been under s. 246, Act VIII. of 1859, and 
final on the question of possession, except in respect of a regular suit ; @) that 
the application of the 8th November, treated as an application for review of judg- 
ment under s. 376, Act VITI. of 1859, was not admissible, it not having been made 
within the limited period (s. 377) ; (3) that the Munsif had no jurisdiction to review 
his order for execution of the 22nd October, on the application of the infants, inas- 
much as that order was not an order against them ; and, under a. 623, thoy could not 
apply for a review of it, it not being open to them except by a regular suit (8, 283) 
to re-agitate the question of possession decided aguinst them by the order of 18th 
July.—Ruthna Mudali aud another (by their muther Papemmal) v. Kakarla Ramaya- 
chetti, 3 Ind. Jur. 264. 


Sorrs brought to ect aside or to restore an attachment upon a houso, in pur- 
guance of the permission given in s. 246 of the Civil Procedure Code, may be re- 
garded either “aa suits to obtain a declaratory decree or order where consequential 
relief is prayed,” so as to fall within 8.7, cl. iv., art.c of the Court Fees Act 
(VII. of 1870 , or as suits to obtain or set aside a summary decision or order, ih 
which case the stamp-duty payable would be that prescribed by art. 17, cl. Ls 
sch. ii. of the Court Fees Act. The Court Fees Act being a fiscal enactment, it is 
the duty of the Courts to treat such suits as belonging to the latter class (it being 
the wore favourable to the suitor), and to impose fees accordingly. Decisions under 
8. 246 of Act VIII. of 1859, us to the removal or retention of attachments, are 
“summury decisions or orders” within the meaning of art. 17, cl. i., sch. ii. of the 
Court Fees Act (VII. of 1870). The words “ summary decision or order” in this clause 
of this Court Fees Act mean decision or order not made in a regular suit or appeal. 
The construction which has been given to these words, or nearly similar words, in 
the Limitation Acts (¢.g., Act IX. of 1871, sch. ii, art. 15, and Act XV. of 1877, 
sch. ii., art. 13) affords no guide to their construction in the Court Fees Act. When 
Acta are in pari materia, they may be treated as forming a Code, and may be read 
together; but when this is not so, the construction which has been put upon one 
cannot be relied upon as a guide to the construction of another. The valuation of 
suits, for tho purpose of jurisdiction, is perfectly distinct from their valuation for 
the fiscal purpose of court-fees. Therefore, Court Fees Acts, which are fiscal enact- 
ments, are not to be resorted to for construing enactinente which fix the valuation of 
suits for the purpose of detertuining jurisdiction. Motichand Jaichand ». Dada Bhai 
Pestonji (11 Bom. H. C. Rep., 186, 148, 189) explained : Ravloji Tamaji ». Dholapa 
Raghu (I. L. B., 4 Bom. 123) dissented from by Westropp, C.J. A stamp of 
Rs, 10 is enfficient for the plaiat or memorandutno of appeal in a suit brought, under 
8. 246 of Act VIII. of 1859, to resture an attachment upon a house which has been 
removed at the instance of an intcrvenient under that section. A person whose pro- 
perty was attached wan not compelled to resort, in the first Instance, to an applica- 
tion under «. 246 of the late Civil Procedure Code (Act VIIL. of 1859), There was 
nothing to prevent him from commencing his litigation by a regular suit, if such 
were his pleasure. Clause viii. of 8. 7 of the Court Fees Act (VIL of 1870) would 
epply to such a suit. The language of that section is not limited to suits to set aside 
any special kind of attachment on land. It is large enough to include suits brought, 
in pursuance of the permission given by s. 246 of Act VILL. of 1859. to set saide 
attachments on land as well as other suits for thut purpose brought independently 
of that section. The term ‘land’ in cl. viii., 8. 7 of the Court Fees Act, does not in- 
clude a house. Quere.—Whether that clause includes all suits to set aside attach- 
ments upon land, or all such suits, except where the result of setting aside the 
attachment would be to alter or set aside a summary decision or order of any Civil 
Court not established by Letters Putent or of any Revenne Court. In order to 
enforce a decree which establishes a mortgage and directs a sale of the mortagaged 
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in satisfaction of the mortgage, it is not necessary to issue an attachment. 
f ie dieree contains, as it ought te contain, a direction for sale of the mortgage: 
premises, the proceeding under such a decree by attachment is unnecessary as wel. 
as expensive and dilatory. ‘The direction for sale in the decree is in itself sufficient 
authority for the sale, That direction is founded on the specific lion or charge on 
the mo promises created by the contract of monaeee and not on the exe- 
cution aes in tho Code of Civil Procedure.—Dayachan Homchand (Orginal De- 
fendant), Appellant, v. Hemchand Dharamchand, deceased, his heir, his daughter Bai 
Higli, and another (Uriginal Plaintiffs), Respondents, L L, B., 4 Bom, 516. 


284. Any Court may order that any property which bas been 

Power to order property ®ttached, or such portion thereof as may seem 
attached to be sold and pro- necessary to satisfy the decree, shall be sold, 
coeds to be paid to person and that the proceeds of such sale, or a suffi- 
eptities: cient portion thereof, shall be paid to the party 
entitled under the decree to receive the same. 


The above suction applics to M.S, C. C. (so far ag relates to moveable 
property), and to P.§ ¢. @ 


285. Where property not in the custody of any Court has been 
Property attached in ®8ttached in execution of decrees of more Courts 
execution of decrees of than one, the Court which shall receive or re- 
several Courts, alize such property, and shall determine any 
claim thereto and any objection to the attachment thereof, shall be the 
Court of highest grado, or, where there is no difference in grade be- 
van thie Courts, the Court under whose decree the property was first 
attached. 


. Tas above section applies to M.S. C. C. (80 far as relatea to re-sales under 
HK. 297), und to P. S.C. Q. 


A, wao had obtained a decree in tho Court af the Second Munsif of B, in Sep- 
tember 1877, attached certain property within tho jurisdiction which had been assign- 
ed to the Munaif by the District Judge under a. 18 af Act VI. of 1871. In tho 
previous month, C, who had obtained a decree in the Court of the Additional Munsif 
of B (to whom jurisdiction had similarly been assigned), hud attached the same pro- 
perty. The sale in execution of A's decree took place firat, and A became the pur- 
chaser, A then objected in the Court of the Additional Mungif that the property 
could not again bo auld ; but his objection was over-ruled, and, two days subsequent- 
ly, the oe was again put up for sale in exeoution of O's denise: and he 
became the purohaser. A brought various suits againss the tenants for arrears of 
ay in which C intervened. ffeld that the jurisdictions of the Munsifs were con- 
fined ta the partioular limits assined to them, and that, ag the abit ase was situate 
within the limits assigacd to the. Second Munsif, the Additional Munsif had no 
juriediotion to attach or acl it. and that the attachment by O was made improperly 
and without jurisdiction. Quere.—-Whether 6 285 of the Civil Procedure Code 
ei to noroveable property.—Obhoy Churn Coundoo ». Galam Ali alias Nocury 

eah, I. L. R., 7 Cal. 410 


Certatn immoveable property was attached in execution of a deoree made by 
3 Bubordinate Judge, and also in execution of a decree made by a Munsif. These 
decroca were held by the same person, and the judgment-debtor was the aame person. 
Bach property was sold in execution of bath decreea. On the application of the 
judgment-debtor, who brought into Court the amount due on the decree made by 
the Subordinate vas and with the consent of the decree-bolder and the auction- 
archaser, the Subordinate Judge made an illegal order setting aside such sale. 
uently, on the application of the decree-holder and the auction-purchasger, the 

Munaif made an order confirming such sale. Per Spankie, J.—That the Subordinate 
Judge had not any jurisdiction under a. 285 of tho Civil Procedure Code to deal 
with such sale as regards the decree made by the Munsif, and the Munsif was not 
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pecaes by that section from confirming such sale as regards the decree made hy 
tim by reason that the Subordinate Judge, a Court of a higher grade, had made an 
order wetting it aside. Per Oldfield, J.—That having regard to the provisions of 
that section, it was doubtful whether the Munsif was competent to confirm such 
wale ; but, inasmuch as the Subordinate Judge only intended to act. it aside os regards 
the decree made by him, and his order was illegal, and the Munsif’s order had done 
substantial justice, there waa no reasyn ty interfere-—Chunni Lal and others (dudg- 
ment-debtors) v. Debi Prasud and another (Auction-purchasers), I. L. B., 3 All. 356. 


G.—Of Sale and Delivery of Property. 
(a) General Rules. 


286. Sales in execution of decrees shall be conducted by an officer 
Sales by whomoonducted, Of the Court or by any other person whom the 
and how made, Court may appoint, and, except as provided in 
section 296, shall be made by public auction in manner hereinafter 
mentioned, 
The above section applica to M. 8. C. C. (ao far as relates to re-sales under 
8. 297), and to P. 8. C. C. 


A Civit. Court, having power to issue execution on a deerce, it competent, not- 
withstanding the absence of special provision in the Code, to refuse to confirm a 
sale in favour of a purchaser, who has, by the exercise of fraud and collusion with 
the execution-creditor, succeeded in being declared such purchaser at a depreciated 
value, although such sale may be without any material irregularity, within the 
meaning of the Code. An order confirming a Court-aale is not appealable under the 
Code.—Subhu Rau gv. Strinivasa Rau, 4 Ind. Jur. 505. 


287. When any property is ordered to be sold by public auction in 
Proclamation of sales by execution of a decree, the Court shall cause a 
public auction, proclamation of the intended sale to be made 
in the language of such Court. Such proclamation shall state the time 
aud place of sale, and shall specify as fairly and accuratcly as possible— 

(a) the property to be sold ; 

(b) the revenue assessed upon the estate or part of the estate, 
when the property to be sold is an intercst in au estate or a part of an 
estate paying revenue to Government ; 

(c) any incumbrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is ordered ; and 

(e) every other thing which the Court considers material for the 
purchaser to know in order to judge of the nature and value of the 
property, 

For the purpose of ascertaining the matters so to be specified, 
the Court may summon any person whom it thinks necessary, and 
examine him in respect to any such matters, and require him to pro- 
duce any document in his possession or power relating thereto. 

The High Court shall, as soon as may be after this Code comes 

Rules to be made by High into force, make rules for the guidance of the 
Court. Courts in exercise of their duties under this 
section. The High Court may, from time to time, alter any rules so 
made. All such rules shall be published in the local official Gazette, 
and shall thereupon have the force of Jaw. As regards his own Court 
and the Court of Small Causes at Rangoon, the Recorder of Rangoon 
‘shall be deemed to be a“ High Court” within the meaning of this 


paragraph, 
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Nothing in this section ‘shall apply to cases in which the execu- 
tion of the decree has been transferred to the Collector. 


Tux above section applies to M. 8. C. C. (so far ae relates to re-sales under 
8. 297), and to P. 8. C. C. 


Wuere a sale in execution of a decree is postponed, whether indefinitely or to 
a fixed date, it is necessary, in the absence of an express arrangement between all 
the parties, that a fresh proclamation should be made ae notice of the day to 
which the sule has been postponed. It may be presumed, when the notice is want- 
ing, that there has been an seiace of biddera from which alone substantial injury 
must probably have arisen to the judgment-debtor (I. L. R., Cal. 544), Okhoy Chun- 
der Dutt v. Erskine (3 W. R., Mis. 11) followed).—Gopee Nath Dobey (Judgment- 


debtor) ». Roy Luchmeeput Singh Bahadur and others (Decree-holders), I. L. R., 3 
Cal. 542. 


WHEN on an execntion-sale there is a discrepancy between the conditions in the 
notification of what is to be sold and the certificate of what has been sold, the con- 
ditiona in the notification are to be taken as of superior authority, in dealing with 
the conflicting claims of innocent third parties, whose rights are affected by. the 
variation. In execution of a decree for arrears of rent, an application was aad for 
a kale of the tenure for the arrears of which the decree had been obtained. A noti- 
fication was iasued purporting to be a sale proclamation, under Act VIII. of 1859, 
8. 249, and in pursuance of that notification, the sale of the right, title, and interest 
of the judgmont-debtor took place. dZeld that the tenure did not pass by that sale 
notwithstanding that the ‘sale-certificate stated it was the tenure itself which had 


been sold,—Uma Charan Sein and another (Plaintiffs) v. Gobind Chunder Mozumdar 
and others (Dofendants), 1 Cal, Law Rep. 460. 


A preren-HoLper, by a prohibitory order issued under Act X. of 1877, s. 268, 
attached a debt due to his judgment-debtor. This person, served with the order, 
applied, under #8. 278, to have the attachinent removed. ZZeld that the application 
could not be entertained under s, 278, that section having no application to the case ; 
but that, before issuing a proclamation of sale, in execution off u decree, of the debt 
go attached, it is the duty of the Court, under s. 287, to ascertain all that the Court 
considem it material for the intending purchaser to kuow in order to judge of the 
nature and value of the property proclaimned for sale. If the property, of which 
sale in sought, is a debt, and the Conrt receives notice from the alleged debtor that 
no debt exists, the Court should satisfy itself as to the exiatence, or otherwise, of the 
debt, aud, if it comes to the conclusion that no debt exists, should abstain from pro- 
oveding to sale.—Harildl Amthdébhai v. Abhesang Meru, I. L. R., 4 Bom. 323. 


Certain immoveable property was put up for sale, under the provisions of Act 
X. of 1877, in execution of a decree for money, and was purchased by C, with 
notice that L held a decree onforciag a lien on auch property. Subsequently L 
applied for the sale of such property in execution of his decree, and such propert 
was on up for sule in execution of that decree, and was purchased by 8. 8S sued, 
by virtue of such purchase, to recover poascssion of such property from C. Held 
that, inasmach as under Act X. of 1877 what is sold in execution of a decree 
Lael abe to be the specific property, aud as C had purchased the property in suit 
with notice of the existing lien on it, and subject to its re-sale in execution of the 
decree in execution of which 8 had purchased it, what actually was sold in execution 
of that decree to S was such property, and S was entitled to possession of such 
property under atch sale. Sales under Act VIIEL of 1849 and Act X. of 1877 


vicar aad Ratan Lal (Plaintiff) r. Chotey Lal (Defendant), I. L. R., 3 


Tax proclamation of sale required, by 8. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
of the order in $ conspicuous part of the property, are acts which muaet precede the 
posting of the notices in the (aar-Hoae as required by s. 290. Where the sale- 
tia of a ‘portion of several parcela of property are snfficient to satisfy the 

ecree of a judgment-creditor who has attached the property, another judgment- 
areditor, al bh he has not attached the property, is stil] entitled to have the re- 
taainder of the property sold to satisfy his decree under the provisions of «. 295 of 


EXECUTION OF DECREES. 143 


the Civil Procedure Code. Three mouzas were attached in execution of decrees ob- 
tained by A and B. Prior to the aule, C, who had also obtained a decree against the 
owner of the land, applied for leave to execute his decree, in order that he might 
rticipate in the sale-proceeds under s, 295 of the Civil Procedure Code. Upon the 
ay fixed for the sale, the Deputy Commissioner was unable, through illness, to attend; 
and he posponed the sale for three days. Two of the mouzas were sold, and real- 
ized more than enough to satisfy the decrees of A and B. The third was then 
sold in satisfaction of C’s decree. Upon an application by the judgment-debdtor to 
set aside the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the sale, but had only been published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage on the the properties, but no 
further particulars, was given, and the mortgagee was allowed to purchase ; and that 
the Deputy Commissioner had accepted the reports of the Nazir and Court-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of its insufficiency. dZeld that the proclamation of sale on the property 
having taken place only tive days prior to the date of sale, and the particulars of the 
mortgage not huviny been given, there had been such material irregularities in’ the 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations nade by him, in order to show that he had suffered material injary by 
reason of such irregularities. Held also that the Deputy Commissioner was not 
entitled to proceed upon the reports of the Nazir and Court-peon, but was bound to 
hear the evidence tendered by the judgment-debtor, though he was justified, under 
8. 291, in postponing the sale as he had dune. ffeld, further, that the third judgment- 
¢reditor, who had not attached the property, was still entitled to have the a pro- 
ceeded with, and his decree satisfied under the provisions of #. 295.—Mohunt Megh 
Lall Pooree o. Shib Pershad Madi, 1. L. R., 7 Cal. 34. 


288. No Judge or other public officer shall be answerable for any 

Indemnity of Judges,&o, error, misstatement, or omission in any pro- 

, clamation under section 287, unless the same 
has been committed or made dishonestly. 


Tue above section applies to M. S.C. C. (so far as relates to re-salea under 
8. 207), and to P. S.C. C, 


289. The proclamation shall be made, in manner prescribed by 
Mode of making procla- section 274, on the spot where the property is 
mation. attuched, and a copy thereof shall then be fixed 
up ia the Court-house and, in the case of land paying revenue to Go- 
vernment, also in the Collector’s office. 
If the Court so direct, such proclamation shall also be published in 
the local official Gazette and in some local newspaper, and the costs of 
such publication shall be deemed to be costs of the sale, 


The above seciiun applies to M.S. C. C. (so far as relates to re-sales under 
8. 297), amd to PLS, Ons 


Unper as. 289 and 274 of the Civil Procedure Cole, itis necessary that a copy 
of the sale-proclamation should be affixed to sone conspicuous place on the property 
attached ; and the omission to do so is a material irregularity within the meaning of 
8.311 of the Code of Civil Procedure. If it is proved that the price obtained for 
property sold at an execution-sale ix greatly srauiejutt and if it be also proved that 
there hus been a material irregularity in publishing or conducting the sale, the Court 
will presume that the irregularity was the cause of the inadequacy of price, until 
sk ‘ia given to the contrury.—Kalytara Chowdharia v. Ramcoowar Goopta, I. L. R., 

Cal. 


Tue proclamation of sale required, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
of the order in a conspicuous part of the property, are acts which must precede the 
posting of the notices in the Court-house as required by s. 290. Where the sale- 
Srceends of a portion of several parcels of property are sufficient to satiafy the 
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decree of a judgmont-creditor who has attached the property, another judgment- 
creditor, although he has not attached the proporty, is still entitled to have the 
remainder of the property sold to satisfy hig decree under the provisions of s. 295 
of the Civil Procedure Code. Three mouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, C, who had also obtained a decree against 
the owner of the land, applied for leave to execute his decree, in order that he might 
participate in the sale-proceeds under 8. 295 of the Civil Procedure Code. Upon the 
day fixed for the sale, the Deputy Commissioner was unable, through Hlness, to at- 
tend ; and he postponed the sale for three days. Two of the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The third was then 
wold in satinfaction of C’s decree. Upon an application by the judgment-debtor to 
set asido the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the sale, but had only been published on the properties to be sold five days before 
that date, that notico of the existence of a mortgage on the properties, but no 
further particulars, was given, and the mortgagee was allowed to purchase ; and that 
the Deputy Commissioner had accepted the reporta of the Nazir and Court-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of its insufficiency. 2Zeld that the proclaination of sale on the property 
having tuken place only five days prior to the date of sale, and particulars of the 
mortgage not having been given, there had been such material irregularities in the 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations made by him, in order to show that he had suffered material injury by 
reason of such irregularities. J/eld alao that the Depnty Commissioner was not 
entitled to proceed upon the reports of the Nazir and Court-peon, but was bound to 
hear the evidence tendered by tho judgment-debtor, though he was justified, under 
8. 291, in postponing the sale as he had done. Jfeld, further, that the third judgment- 
ereditor, who had not attached the property, was still entitled to have the sale pro- 
coedod with, and his dcecroe satistied fi fe the provisions of s. 295.—Mohunt Megh 
Lall Poores v. Shib Pershad Madi, 1. UL. R., 7 Cal. 34. 


290. Except in the case of property mentioned in the proviso to 
Timo of sale. section 269, no sale under this chapter shall, 
without the consout in writing of the judg- 
ment-debtor, take place until after the expiration of at least thirty days 
in the case of immoveable property, and of at least fifteen days in the 
case uf moveable property, calculated from the date on which the copy of 
the proclamation has becu fixed up in the Court-house of the Judge 
ordering tho sale, 


Tie above section applies to M.S. C.C. (so far as relates to ro-sales under 
x. 297), and to PLS. C.C. 


AN application made on the day of sale by the judgment-debtor, that a part 
only of his property may be sold instcad of the entirety, cannot be considered such 
a “consent” as, by virtue of 3. 290 of Act X. of 1877, would do away with the 
necessity of a proclamation for sale being issued thirty days before the day fixed 
for sale. Where successive postponements of the day of sale have been made, but 
the last of these is made by the Court on its own motion, without any application for 
postponement of sale being made on the part of the judgment-debtor (although such 

wetponement might be for his benefit), a strict compliance with the rule that thirty 
Maye inust elapse between the ae and the actual day of sale, in requisite. 
Ray Guari Nath Sahay ve. Shah Fakeer Chand (18 W. R. 347) Jistinguiched. Where 
a decree for sale of certain property was obtained under Act VIII. of 1859, and the 
property was sold, but an order was passed after the new Code of Procedure, Act X. 
af 1877, had come into foree vetting aside such sale. Meld that an appeal would 
lie from auch an arder under Act X. of 1877. Ranjit Singh r. Meherban Roar (I. L. 
R., 3 Cal. 662) followed.—Hurbans Sahay and others (Purchasers) v. Bhairo Pershad 
Singh and othera (Judgment-debtors), I. L. R., 5 Cal. 259, 


_ Ix, when property has been attached in execution of a decree, and prior to sale, 
an application is made for execution of another decree so that the second 
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holdet may participate under s. 295 of the Civil Procedure Code in the asests rea- 
lized, portion of the property attached be sold in the first instance, then, as both 
decrees are entitled to participate rateably, if the amount realized ie not sufficient to 
satiafy both decrees, although sufficient to pay off the former, a further sale may be 
held. As to reports of the Nazir and the ns of the Court, see ont urn 
Beek v. Erskine (3 W. R. Misc. 11), Sreenath Thakoor v. Watson (4 W. RB. Misc. 41), 
Shibkoondan Lal ¢. Noor Ali (10 W. R. 3). Under a. 290 itscems intended that the 
copy of the proclamation should not be “ fixed up in the Court-house” until the pro- 
clamation itself has heen made under s. 274 of the Civil Procedure Code. When 
properties put up for sale in execution of s decree are subject to any incumbrance, ” 
the proclamation ought to specify the amount of the debt outstandmg. An omis- 
sion to specify such amount affords strong primd facie ground, where o mortgages 
in possession ia himself the purchaser, for believing that an inadequate price has 
obtained.—Megh Lall Pooree Mahant (Judgment-debtor), Appellant, «. Mohand Dutt 
Jha and others (Decree-holders), Respondents, 8 Cal. Law Rep. 369. 


CERTAIN immoveable property was, on the 15th February 1879, notified for sale 
under a decree of a Civil Court on 15th March following, so that only 29, instead of 
30, days elapsed between the day of the sale and the notification. The sale having 
taken place, the execution-debtor applied to the Deputy Commissioner to set it aside 
upon the ground that the sale was illegal, the requirements of Act X. of 1877, s. 290, 
being essential to its validity. Upon that gropad the aule was sot aside as illegal by 
the Deputy Commissioner. Qn appeal, tho Judicial Commissioner reversed this 
decision, on the ground that the fact of the sale having taken place 29 instead of 
30 days after the notification was merely an irregularity, and that, aa the exccution- 
debtor had not shown that he had suffered any damage from the irregularity, tho 
sale ought to be confirmed. An application was then made toa Division Bench of 
the High Court to set aside the order of the Judicial Commissioner confirming the 
sale, upon the ground that it was manifestly erroneous ; and the Division Bench 
referred the question to a Full Bench: Whether, assuming the requirements of 
8. 290 ta be casential to the validity of a sale, the High Court had any power, cither 
under 24 and 25 Vic., c. 105, 5. 15, or Act X. of 1877, 8. 622, as Amenaed: to set aside 
the Judicial Commissioner's order? Held by the Full Bench, without answering the 

uestion referred, that, assuming the requirements of s. 290 to be essential, the High 

ourt had a right, ander its summary powers, to set aside the sale itself, notwith- 
standing (and apart from the question whether it would set aside) the order of the 
Judicial Commiasioner.—Za re Bhekraj Keori, I. L. R., 5 Cal. 878 (F. B.). 


291. The Court may, in its discretion, adjourn any sale under this 
Power to adjourn sale. § chapter (other than a sale by the Collector) to 
a specified day an! hour, and the officer con- 
ducting any such sale may, in bis discretion, adjourn the sale, recording 
his reasons for such adjournment: Provided that when the sale is made 
iu, or within the precincts of, the Court-house, no such adjournment 
shall be made without the leave of the Court. Whenever a sale is ad- 
journed under this section for a longer period than seven days, a fresh 
proclamation under section 289 shall be made, unless the judgment-debtor 
Stoppage of aaleon tender consents to waive it, Every such sale shall be 
of debt and costa, or on stopped if, before the lot is knucked down, the 
proot.of. payment: debt and costs (including the costs of the sale) 
are tendered to such officer, or proof is given to his satisfaction that the 
amount of such debt and costs has been pail into the Court that order- 
ed the sale, 
THE above section applies to M. 8. C. C. (so far as relates to re-sales under 
8. 297), and to P.8.C. C. 


Tut proclamation of ale required, by s. 274 of the Civil Proceedure Code, to be 
made at some place adjacent to perty to be sold, and the fixing up of a copy 
of the order in s conspicuous of the property, are acts whieh must precede 
posting of the notices in the Oourt-house as required by a. 290. Where the sale- 
proceeds of a portion of several parcels of property are sufficient to satisfy the 
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decreo of n fudgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is stil] entitled to have the 
ratnainder of the property sold to satisfy his decree under the provisions of s. 296 
of the Civil Procedure Code. Three mouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, C, who had also obtained a decree against 
the owner of the land, applied for leave to execute his decree in order that he might 
rticipate in the sale-proceeds under 8. 295 of the Civil Procedure Code. Upon the 
ay fixed for the sale, the Deputy Commissioner was unable, through illness, to at- 
tend ; and he postponed the sale for three days. Two of the mouzas were sold, and 
realized more than cnough to satiefy the decrees of A and B. The third was then 
sok! in satisfaction of C’s decree. Upon an application by the judgment-debtor to 
set aside the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the sule, but had only been published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage on the properties, but no 
further partioulars, was given, and the mortyagee was allowed to purchase ; and that 
the Deputy Commissioner had accepted the reports of the Nazir and Court-peon as 
to the proclamation of sule, und hast refused to allow the judgment-debtor to give 
evidence of its insyfficiuncy. Z7eld that the proclamation of sale on the property 
having taken place only tive days prior to the date of sale, and the particulars of the 
mortgage not having been given, there had been such material irregularities in the 
publication as to entitle the judgment-debtor to give evidence of them und the other 
allegations made by him, in order to show that he had suffered material injury by 
reason of such irregularities. Held also that the Deputy Commissioner was not 
outitled to proceed upon the reports of the Nazir and Court-pcon, but was bound to 
hear the evidence tendered by the judgment-debtor, though he was justified, under 
6. 291, in postponing the anle as he haddone. /Zeld, further, that the third judgment- 
ereditar, who hind not attached the property, was still entitled to have the sale pro- 
ooeded with, sod his decree natintied under the provisions of 6. 299.—Mohuat Megh 
Lall Pooree v. Shib Pershad Madi, I. L. 1, 7 Cal. 34. 


292, No officer having any duty to perform in connection with any 
Officora concerned inexe- sale under this chapter shall, either directly or 
oution-salew not to bid for indirectly, bid for, acquire, or attempt to acquire 
or buy property sold. any toterest in any property sold at such sale. 


Tug above section applies to M.S. C. C. (so far as relates to re-sales under 
8. 297), and to P. S.C. C. 


2938. The deficiency of price (if any) which may happen on a re- 
Defoulting purchaser an. sale under this Code by reason of the pur- 
ewerable for loss by re-sale. chaser’s default, and all expenses attending such 
re-sale, shall be certified to the Court by the officer holding the sale, 
and shall, at the instance of either the judgment-creditor or the 
Judgment-debtor, be recoverable from the defaulter under the rules 
contained in this chapter for the execution of a decree for money. 


Tre above section applies to M.S. C. (. (so far as relates to re-sales under 
8. 297), and to P. S.C. C. 


THe provisions of a. 293, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting earaaiel ata sale liable for any deficiency on a resale, extend to all 
sales, whether of moveable or immoveahle property, and alee to resales held under 
on, 297, 806, and 808.—Ramdhani Sahai ¢. Rujrani Kooer, I. L. B., 7 Cal. 387. 


W Hees portion of the property of a judgment-debtor has been sold in execu- 
tion for a sum anfficient to satinfy the decree, the Court is not justified, on default 
being made if A edie in directing the sale of any further portion of the debtor's 
pr oe: it bemg open cither to the judgment-creditor or the judgment-debdtor te 
apply that the balance due open the decree after resale of the portion already sold, 

owld he realized from the defaulter—Jay Chuadcr Biswas (Judgment-debtor), 
Appellant, «. Kali Kishore Dey Sircar and others (Decree-holders), Respondents, 8 
Gal Law Rep. 41. 
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Wuere property has been sold under a decree, and the purchaser at the excctt 
tion-sale has made default in paying the purchase-money, the remedy of the jndg- 
ment-creditor is not limited by s. 254 of Act VIII. of 1859 to a suit against the 
defaulting purchaser. He is entitled to recover the balance of his debt from his 
jedgment-debtor, who may, perhaps, have his remedy againet the defaulting pur- 
chaser. Joobraji Sing v. Gaur Buksh Lal (7 Cal. W. R., Civ. Rul., 110) dissented 
from.—Anvandravbapuji (Original Plaintiff), Appellant, 9. Sekhbaba and othere (Ori- 
ginal Defendants), Rescondsite. I. L. R., 2 Bom. 562. 


A PURCHASER of property at a Court-sale who fails to pay the deposit (25 per 
cent. on the purchuse-moncy) directed to be paid by s. 306 of the Civil Procedure 
Code is « defaulting purchaser within the meaning of a. 293 of that Code, and liable, 
as such, to make good any deficiency of price which may happen on a resale, and all 
expenses attending the same. A sale in which a decr’e-holder himself or some other 
person fur him, without the peranission of the Court lirst obtained, becomes the pur- 
chaser, is not fpso facto void: it is a good sale unless and until set aside by the 
Coart ander the provisions of a. 294 of the Civil Procedure Code.-—Javberbai (Ap- 
plicant) v. Harihhai (Opponent), LL. R., 5 Bom. 575. 


Deoree-holder not to bid 294. No holder of a decree in execution 
for or buy property without of which property is sold shall, without the 
permission. express permission of the Court, bid for or pur- 


chase the property. 
When a decree-holder purchases with such permission, the purchase- 
Hdocree-holder purchase, Money and the amount due on the decree may, 
amount of decree may be if he so desires, be sct-off against one another, 
taken as payment. and the Cuurt executing the decree shall enter 
wp satisfaction of the decree in whole or in part accordingly. 


When a decree-holder purchases, by himself or through another 
person, without such permission, the Court may, if it thinks fit, on the 
application of the judgment-debtor or any other person interested in 
the sale, by order set aside the sale; and the costs of such application 
and order, and any deficiency of price which may happen on the resale, 
and all expenses attending it, shall be paid by the decree-holder, 


Tue above section applies to M. 8. C. C. and P. 8. C. C. 


A purcnase hy the son of a decree-holder, undivided in intercet from his father, 
is a purchase by the decree-holder within the meaning of 8.294 of Act X. of 1877 us 
it' stood previously to its amendment by Act XLII. of 1879, and is abeolutely void, if 
the purchase were made with funds which were the joint-property of the father and 
gon. In the absence of evidence to the contrary, the legal presumption would he 
that the funda were aera sroperty.—Ndrayan Deshpd4nde (Original Applicant), Ap- 
pellant, v. Andji Desh e (Original Opponent), Beapoadent Y. L. R., 5 Bom. 130. 

Tux holder of a decree, in execution of which property is sold, is absolutely 
bound under Act X. of 1877, 8. 294, to have oxpress permission from the Court before 
he can purchase the property ; and whether this objection is taken und pressed or 
otherwise, a sale to him in invalid, unless he has got explicit permission. The use, 
at a sale, of language by an intending bidder in disparagement of the property for 
the purpose of influencing bystanders, and deterring them from bidding for the 
property, isa “ material irregularity,” sufficient to render the aule invalid, under ¢. 311 
of the same Act.—Hukhinee Bullubh v. Brujonath Sircar, L. L. R., 5. Cal. 308. 


295. Whenever assets are realized by sale or otherwise in execution 
Proceeds of execution-sale Of a decree, and more persons than one have, 
to be divided rateably prior to the realization, applied to the Court by 
among decres-holders. which such assets are held for execution of 
decrees for money against the same jadgment-debtor, and have not 
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obtained satisfaction thereof, the assets, after deducting the costs of the 
realization, shall be divided rateably among all such persons: 

Provided as follows :— 

(a) when any property is sold subject to a mortgage or charge, the 

Proviso where property ia arch ie e or incumbrancer shall not as auch be 
sold subject to mortgage. entitled to share in any surplus arising from 
such sale : 

(5) when any property liable to be sold in execution of a decree 
is subject toa mortgage or charge, the Court may, with the assent of 
the mortgagee or incumbrancer, order that the property be sold free 
from the mortgage or charge, giving to the mortgagee or incumbrancer 
the same right against the proceeds of the sale as he had against the 
property sold : 

(c) when immoveable property is sold in execution of a decree . 

Proviso. ordering its sale for the discharge of an incum- 
brance thereon, the proceeds of sale shall be 
applied— 

first, in defraying the expenses of the sale ; 

secondly, in discharging the interest and principal-money due on 
the incumbrancee ; 

thirdly, in discharging the interest and principal-moneys due on 
subsequent incumbrances (if any) ; and 

fourthly, rateably among the holders of decrees for money against 
the judgment-debtor, who have, prior to the sale of the said property, 
applied to the Court which made the decree ordering such sule for exe- 
cution of such decrees and have not obtained satisfaction thereof. 

Tf all or any of such assets be paid to a person not entitled to 
receive the same, auy person so entitled may sue such person to compel 
hin to refund the assets 

Nothing in this section affects any right of the Government. 

Tax above section applies to M. 8. C. C. and P. 8. C. C. 


_ AN attaching creditor has not, as euch, any right to redeem a mortgage subsist- 
a ao Rea his attachment.—Soobbul Chunder Paul v. Nitye Churn Bysack, I. L. 
*} ? je 


Hap that ss, 266 and 295 must be read together, and that an ordinary judgment- 
creditor is not entitled, ander s. 295, to a rateable pope of the assets realized by 
the sale of such house or building, under a decree obtained by another creditor for 
rent due to him in reapect of the said house or building—Méniklal Venilél v. Lakha 
and Ménsing, I. L. BR. 4 Bom. 429. 


Mongys paid into Court by sale or otherwise in execution of a decree are assets 
from the moment of their payment into Court, and are available, under 6. 295 of 
the Code of Civil Procedure (Act X. of 1877), for rateable distribution onl manda or 
Gecree-holders who have pms for execution prior to that time.—Vishvanath 
ee (Apphoant) », Viroband Panéchand and others (Opponents), I. L. B., 
in. 16, 

APPLICATION was made for execution of a decree for money against BR, and aleo 
for execution of a decree against RB and another jointly and severally. Cer- 
tain immoveable property belonging to R was sold in execution of the first decree 
the assets which were realized by euch sale being sufficient to satisfy the amounts of 
both decree. Such property was then sold a second time in execution of the second 
decree ; Held, qnder these circumstances, that the second sale should be set aside, 
not being allowed with reference to the provisions of «. 295 of Act X., 1877.—Rata 


ro 
ee — bonnie Judgment-debtors) v. Shiranji Lal and another (Opposite Parties), 
-L. RB, . 572. 
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Tae Judge of a Court of Small Causes sitting in the exercise of hie powers as 
such and in the exercise of his pee as a Subordinate J is not one and the. 
same Court but two different Courts. Heid, therefore, that the holder of a decree 
made by the Judge of a Small Cause Court in the capacity of Subordinate Judge, who 
had applied to such Judge acting in that ret for execution of bis decree, waa 
not thereby entitled to share rateably, under 6. 296 of Act X. of 1877, in asveta sub- 
sequently realized by aale in execution of a decree made by such Judge in the: 
capacity of Judge of such Smal] Cause Court—Hinalaya Bank (Plaintiff) v. Horet 
and another (Defendants), 1. L. B., 3 All. 710. 


» A JUDGMENT-CREDITOR in execution of his decree attached certain property bolong- 
ing to his judgment-debtor while Act VILL. of 1859 was in force. This property 
was ultimately sold on the 9th Jannary 1879, i.e, after Act X. of 1877 came into: 
operation. Two days before the sale, another judgment-creditor applied to have his 
decree autiafied out of the same property by a rateable distribution of the proceeds 
which might be realized. Held that the prior attaching creditor by hia attachment 
under Act VIII. of 1859 acquired, under s. 270 of that Act, a right to have hie 
decree first satisfied in full, and that he waa not deprived of this right by the change 
in the law introduced by Act X. of 1877, 2. 295.—Narandas v. Béi Mancbha, I. L. 
R., 3 Bom. 217. 


Tue fact that a money-decrce has been obtained on a bond by which property 
has been mortgaged doca not destroy the lien on that property. It in open toa 
plaintiff to establish his right on the bond, as well as on the decree. The purport 
of «s. 270 and 271 of Act VIEL. of 1859 (with which #. 295 of Act X. of 1877 cor- 
responds) is not to alter or limit the rights of purties arising out of a contract, but 
siinply to determine questions between rival decreg-holders standing on the samo 
footing, and in reapect of whom there is no rule for otherwise determining the modo 
in which proceeds of property sold in exccution shall be distributed.—Lusoon Arra 
Beguin and another (Plaintiffs) ». Jawadoon-nissa Satooda Khandan and others (De- 
fendantas), LL. R., 4 Cal. 29. 


CERTAIN moveable property was attached in execution of decrees of the Stuall 
Cause Court at Ahmedabad. After the attachment, but before the sale of the at- 
tached property, other creditors of the same judgment-debtor obtained decrees 
against him in the Court of the Subordinate Judge at the same place, and applied to 
it for the attachment of the same property in execution of their decrees. The 
Snbordinate Judge, accordingly, attached it by prohibitory orders issued to the Judge 
of the Small Cause Court. After the sale, the Polders of the decrees obtained in the 
Subordinate Judge's Courts claimed a rateable share im the assets realized by the 
Small Cause Court, under Act X. of 1877, 8. 295. eld that they were not entitled to 
any sbare in the assets until after satisfaction of the decrees of the Smull Cause 
Court.—Jetha Madhowjity. Najerali Abrahimji, I. L. R., 4 Bom. 472, 


One Manikal obtained a decree againat L and M for rent due from them, and, in 
execution thereof, applied for the attachment and sale of two houses, with their 
compounds and the ground underneath them (in respect of which property the uid 
rent had fallen due), belonging respectively, one to each of his judgment-debtora. 
The properties were, accordingly, suld on 23rd July 1879, and the sale-proceeds 
handed over to Maniklal. In the meantime, on the 18th February 1879, D, a judg- 
ment-creditor of M under a money-decree, applied for the attachment and sale of the 
same immoveable property (excepting the houses) of his judgment-debtor, which 
had been previously attached under M4niklal’s decree for rent. On the realization 
of the sale proouadé D applied, under Act X. of 1877, #. 295, for a rateable propor- 
tion of the assets reali y the sale of M's property in execution of Maéniklal’s 
decree, Held that D waa not entitled to such rateable proportion of the asseta.— 
Maniklal Venilél ». Lakhs end Mansing, I. L. R., 4 Bom. 429. 


Tue sslary of a kaérkin, who was employed in the Second Class Subordinate 
Judge's Court of Anklesvar, was attached, in execution of a decree of the First 
Clase Subordinate Judge's Court of Surat, by an order issued by the Surat Con 

directing the Anklesvar Court to stop and remit, every month, a moiety of the sai 

karkun’s salary to itself (the Surat Court) until satisfaction of the decree. While 
the decree of the Surat Court was thus in course of execution, another judginent- 
creditor of the kérkuna, whe had obtained a decree ia the Anklosver Court, -spplied 
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to it for a rateable distribution of the molety between himself and the Surat decree- 
holder, under s 295 of the Civil Procedure e, Act X. of 1877. Held that the 
application was not sustainable, inasmuch as the decree of the Surat Court was be- 
ing exucuted by itself, and not by the Anklesvar Court, to which the order of attach- 
ment was sent as the head of a department, or ae “ the officer whose duty it wus to 
disburse the salary,” and not as the Court executing the decree of another Court. 
Jetha Madhavji v. Najarali Abrumji ({. L. R., 4 Bom. 472) followed.—Krishnashankar 
(Deores-holder) ». Chandrashankar (J udgment-debtor), 1. L. R., 5 Bom. 198. 


In execution of a decree of a Munsif'’s Court, the plaintiff attached certain 
money, the proceeds of decrees which her judgment-debtor hud obtained against 
third parties, thon lying in a Smal] Cause Court to her credit, and subsequently 
obtained an order fromm the Munsif dirceting the same to be paid to her in satisfac- 
tion of her decrow, which order was duly communicated to the Small Cause Court 
Judge. Subsequently, the defendant, who held another decree against the same 
judgment-debtor, attached the same sale-proceeds. The Small Cause Court Judge 
then proceeded, under #. 272 of the Civil Procedure Cede, to enquire whether the 
plaintiff was entitled to any priority over the second attaching creditor, and, having 
decided that question in the negative, divided the sale-proceeds rateably beween 
them. Ina suit brought by the plaintiff, under the above circumstances, tu recover 
from the defendant the portion of the sale-proceeds so paid to him: Held that s. 
296 of the Civil Procedure Code had no supplication, inusmuch as the plaintiff had 
not applied to the Small Cause Court Judge to execute her decree, and it had oever 
been transferred to the Court for execution ; and thut the proviso in 8,272 is werely 
intended to mean that any question of title or priority is to be determined by the 
Court in which or in whose custody the property is, and not by the Court which 
made the order of attachment. Held also that, previous to the order by the Mun- 
sif directing the payment to be made to the plaintiff, the Small Cause Court Judgo 
would have had jurisdiction to desl with the question he had tried ; but as that 
order wae made prior to the attachment by the defendant, the judgment-debtor had 
no interest in the money which could be so attached, the effect of that order being 
to veat the property in the inoncy in the plaintiff, and to take it out of the disposal 
of the Sinal) Cuuse Court Judge, aud consequently the order for distribution was 
wrong, and the plaintjff was entitled to the decree she sought. Quere—Whether 
an ordor made ae Court under a. 272 wus intended by the Legislature to be a finul 
order ?—-Gopee Nath Acharjee v. Achcha Bibee, I. L. it., 7 Cal. 553. 


Tus proclamation of sale required, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be suld, and the fixing up of a copy 
of the order in a conspicuous part of the property, are acts which must precede the 
posting of the notices in the Court-house as required by 8, 290. Where the wule- 
eee 8 of a portion of several parcels of property are sufficient to satisfy the 
decree of @ judgmment-creditor who has attached the property, another judgment- 
creditor, although he haw not attached the property, is still entitled to have the 
remainder of the property sold to satisfy his dvorec under the provisions of 8. 295 
of the Civil Procedure Code. Three mouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, ©, who hud also obtained a decree against 
the owner of the land, applied for leave to execute his decree, in order that he might 
aby ian in the sale-proceeds under s. 295 of the Civil Procedure Code. Upon the 

uy fixed for the sale, the Deputy Commissioner was unable, through iness, to at- 
tead ; and he postponed the sale for three days. Two of the mouzas were sold, and 
realized more than enough to aatiafy the decrees of A and B. The third was then 
sold in satisfaction of Cla decree. Upuu an application by the judgment-debtor to 
wot aside the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the sale, but bad only been A geet on the properties to be sold tive days before 
that date ; that notive of the existence of a mortgage on the properties, but no 
furthor particulars, was given, and the mortgagee waa allowed to purchase ; and that 
the Depaty Commissioner had accepted the reports of the Nazir and Court-peon as 
t» the proclamation of wale, and bad refused to allow the judgment-debtor to give 
6. idence of its insufficiency. eld that the proclamativa of sale on the property 
having taken ¢ obly five days prior to the date of sale, and the particulars of the 
moctgage not having been given, there had been such material irregularities in the 
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pablication as to entitle the judgment-debtor to give evidence of them and the other 
allegations made by him, in order to show that he had suffered material injury by 
reason of such irregularities. Held also that the Deputy Commissioner was not 
entitled to proceed upon the reporta of the Nazir and Court-peon, but was bound to 


Ld 


hear the evidence tendered hy the jedarnent-debror though he was justified, under 

8. 291, in postponing the sale as he had done. Held, further, that the third judg- 

ment-creditor, who had not attached the property, was stil] entitled to have the sale 
racceded with, and his decree satisfied under the provisions of 8. 295.—Muhunt 
egh Lall Pooree v. Shib Pershad Madi, 1. L. R., 7 Cal. 34. 


(b) Rules as to Moveable Property. 


296. If the property to be sold be a neg+tiable instrument. or a 
Rules us to negotiable in. Share in any public Company or Corporation, 
straments and sharee in’ the Court may, instead of directing the sale to 
public Companies. the made by public anction, authorize the sale 
of such instrument or share throngh a broker at the market-rate of 
the day. 
Tax above section applies to M.S. C. C. and P. 8. C. C. 
397. In the case of other moveable property, the price of each lot 
Payment for other move- shall be paid for at the time of sale, or as soon 
able property sold. after as the officer holding the sale directs, and, 
in default of payment, the property shall forthwith be again put up and 
sold. 
Ou payment of the purchase-money, the officer holding the sale 
shall yrant a receipt for the same, and the sale shall become absolute, 
THe above section applies to M.S. C. 0. and P. 8. C. C0. 
Tue provisions of 8. 293, Act X of 1877 (Civil Procedure Code), for making a 
defaniting purchaser at a sale liable for any deficiengy on a resale, extend to all 


sales, whether of moveable or immoveable property, and_ also to resales held under 
ax. 297, 306, and 308.—Rumdhani Sahai rc. Rajrani Kooer, I. L. R., 7 Cal. 387. 


298. Nv irregularity in publishing or conducting the sale of move- 

Irregnlarity not to vitiate able property shall vitinte the sale; but any 

anise uf moveable property, person sustaluing any gary by reason of such 

bunt any person iujared = jrregniarity at the hand of any other perron 

res may institute a suit against him for compensa- 

tion, or (if snch other be the purchaser) for the recovery of the 
specific property, and for compensation in default of such recovery, 

Tue above section applics to M. 8. C. C. and P. 8. C. C. 


299. When the property sold is a negotiable instrument or other 
_ Delivery of moveable pro. moveable property of which actual seizure has 
perty actually seized. been made, the property shall be delivered to 
the purchaser. 
Tar above section applies to M. 8. C. C. and P. 8. C. C. 
300. When the property sold is any moveable property to which 
Delivery of moveable pro. the judgment-debtor is entitled subject to the 
perty to which judgment- possession of some other person, the delivery 
debtor entitled subject to thereof to the purchaser shull be made by giv- 
oer, ing notice to the person in possession, protribit- 
ing him from delivering possession of the property to any persou except 
the purchaser. 
Tae above section applies to M. 8. C. C. and P. 8. C, C. 
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$01. When the property sold is a debt bot secured by a negotiabte 
andof instrament, or is a share In any public Com- 
rr tiie Commie pany, the delivery thereof shall be made by a 
written order of the Court prohibiting the creditor from receiving the 
debt or any interest thereon, and the debtor from making payment 
thereof to any person except the purchaser, or prohibiting the person in 
whoge name the share may he standing from making any transfer of the 
share to any person except the purchaser, or receiving payment of any 
dividend or interest thereon, and the manager, secretary, or other pro- 
er officer of the Company from per.nitting any such transfer or mak- 
Jug any such payment to any person except the purchaser, 


Tnx above section applies to M.S. C. C. and P. 8. C. C. 


$02. If the endorsement or conveyance of the party in whose 
Transfer of negotiableiue Name a negotiable instrument or a share in 
struments and shares. any public Company is standing ig required to 
tranefer such instrament or share, the Judge may endorse the instru- 
ment or the certificate of the shure, or may execute such other ducu- 
Inent us nay be vecessary, 


The endorsement or execution shall be in the following form or to 
the like etfect:—" A.B. by C.D, Judge of the Court of (or as the case 
muy be); in a suit by #. FP against A. B.” 


UVatil the transfer of such instrument or share, the Court may, by 
order, uppoint some person to receive any interest or dividend due 
thereon, aud to sign a receipt for the same ; and any endorsement made, 
or document executed, or receipt signed, as aforesaid, shall be as valid 
and effectual for all patposes as if the same had been made or executed 
or signed by the party himself, 


Tus above section applies to M.S, C. C. and P. S.C. C. 


$03. In the case of any moveable property not hereinbefore pro- 

Vesting order in case of vided for, the Court may make an order vest- 

other property, ing such property in the purchaser or as he may 
direct ; aud such property shall veat accordingly. 


Tux above section applies to M. 8. C. C. and P. 8. ©. C. 
(c) Rules as to Immoveable Property. 


9304. Sales of immoveable property in execution of a decree may 
‘ What Courta may order be ordered by any Court other than a Court of 
tales of land. Small Causes. 


$05. When an order for the sale of immoveable property has been 
‘ Postponement of sale of made, if the judgmeut-debtor can satisfy the 
land to enable defendant to Court that there is reason to believe that the 
epine smuniat of decres, amount of the decree may be raised by mort- 
gage or lease or private sale of such property, or some part thereof, or 
of any other immoveable property of the judgment-debtor, the Court 
may, on his application, er ie the sale of property comprised in the 
— for sale, for euch period as it thinks proper, to euable him to raise 
the amount, | 
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In such case the Court shall grant a certificate to the judgment- 
Certificate to judgment- debtor authorizing him, within a period to be 
debtor, meutioned therein, and uotwithstanding any- 
thing contained in section 276, to make the proposed mortgage, lease, 
or sale: provided that all moneys payable under such mortgage, lease, 
or sale, shall be paid into Court, and not to the judgment-debtor : 
Provided also that no mortgage, lease, or sale under this section, 
shall become absolute until it has been confirmed by the Court, 


306, On every sale of immoveable property under this chapter, the 
Deposit by purchaser of person declared to be the purchaser shall pay, 
immoveable property. immediately after such declaration, a deposit of 
twenty-five per centum on the amount of his purchase-money to the 
officer conducting the sale, and, in default of such deposit, tho property 
shall forthwith be put up again and sold. 


Tue provisions of s. 293, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting purchaser at a sale liable for any deficiency on a resale, extend to all 
sales, whether of moveable or immoveable property, and also to resales held under 
ss. 297, 306, and 308.—Ramdhani Sahai «. Rajrani Kooer, 1. D. R., 7 Cal. 337. 


A 00-SHARER in undivided immoveable property, of which a share is sold in 
execution of a decree, docs not, under Act X. of 1877, 8. 310, aequire tho right of 
pre-emption as against a stranger to whom such share has been knocked down, by 
merely asserting sueh right at the time of sale, and fultilling the conditions of sale 
required by ss. 306 and 307 of that Act. He mast bid at the sale, and as high as 
the stranger, before he can acquire a right of pre-emption under that section- —Tej 
Singh v. Gobind Singh, I. L. R., 2 All. 850. 


Tue requirement of s. 306 of the Civil Procedure Code applying to all cases of 
sale of immoveable property under chapter xix., a deerce holder buying with per- 
mission given under s. 294, and desiring to set-off his purchase-mnoney against the 
eainount of the decree, ia nut exempt from the necessity of making at the time of 
sale a deposit of 25 per cent. on the amount of such purchase-moncy ; and Bach 
deposit must be made in cash. The option so to set-off the purchase-money cannot 
be exercised by the purchaser until the confirmation and payment of expenses of 
the sale. Where, however, all parties interested in the amount to be deposited have 
waived their right to have that amount deposited in cash, the sale oupht not to be 
set aside on the ground that a cash deposit has not. been unide.—Gopa] Singh (Judg- 
ment-debtor), Appellant. v. Ray Banwarce Lal] Sahoo (Judzment-creditor), Respond- 
ent, 6 Cal. Law Rep. 181. 


307. The full amount of purchase-money shall be paid by the 

Time for payment in fall Purchaser before the Conrt closes on the fifteenth 

day after the sale of the property, exclusive of 

such day, or, if the fifteenth day be a Sunday or other holiday, then on 
the first office-day after the fifteenth day. 


A CO-SHARER in undivided immoveable property, of which a share is sold in 
execution of a decree, docs not, under Act X. of 1877, x. 310, acquire the right of 
pre-emption as against a stranger to whom such share has heen knocked down, by 
merely asserting such right at the time of sale, and fullilling the conditions of sale 
required by ss. 306 and 307 of that Act. He must bid at the sale, and as high aa 
the stranger, before he can acquire a right of pre-cinption noder that section. —Tej 
Singh ve. Gobind Singh, I. L. B., 2 All. 850. 


308. In default of payment within the period mentioned in the 
Procedure in defanit of last preceding section, the deposit, after defray- 


payment. ing the expenses of the sale, shall be forfeited 
to Government, and the property shall be re-suld, and the defaulting 


C. P, 20 
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purchaser shall forfeit all claim to the property, or to any part of the 
sum for which it may subsequently be sold. 


Tae provisions of s. 293, Act X. of 1877 (a Procedure Code), for making a 
defaulting purchaser at a sale liable for any deficiency on a resale, extend to all 
sales, whether of moveable or iimmoveable property, and also to resales held under 
aH. 297, 306, and 308—Raimdhani Sahai v. Rajrani Kooer, I. L. R., 7 Cal 387. 


309. Every re-sale of immoveable property, in default of payment 
Notification on re-sale of Of the purchase-money within the period allow- 
immoveable property. ed for such payment, shall be made after the 
issue of a fresh notification in the manner and for the period herein- 
before prescribed for the sale, 


Tar provisions of 8. 293, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting purchaser at a sale liable for any deficiency on a resale, extend to all 
Balos whether of moveable or immoveablo property, and also to resales held under 
88. 297, 306, and 308.—Ramdhani Sabai v. Rajrani Ronee I. L. R., 7 Cal. 337. 


310, When the property sold in execution of a decree is a share 
Co-sharor of share of un- Of undivided immoveable property, and two 
divided estate sold in execu. or more persons, of whom one is a co-sharer, 
ra to have preference in respectively advance the same sum at any 
me bidding at such sale, such bidding shall be 
deemed to be the bidding of the co-sharer, 


Tur provisions of s. 310 of Act X. of 1877 are not applicable in a case where 
the property sold is not a share of undivided immoveable property, but the rights 
and interests of a mortgageo in such a share.—Jairam Dus and another (Defendants) 
w. Beni Prasad (Plaintiff), 1. L. R., 3 All 15. 

THe requirements of 8. 310 of Act X. of 1877 are not satisfied by the co-sharer 
preferring his claim to the right of pecmyin before the property is knocked 
down, and offering to pay a sum equal to that bid by the highest bidder. That sec- 
tion contemplates a distinct bid by the co-sharer in the ordinary manner of offering 
bids, Te) Singh v. Gobind Singh (I. L. R.. 2 All. 850) folluwed.—Hira (Plaintiff) »v. 
Unas Ali Khan (Defendant), I. L. R., 3 All. 827. 

A co-sHarer in undivided immoveable property, of which a share is sold in 
execution of a decree, doen not, under Act X. of 1877, 8. 310, acquire the right of 
pro-elnption as against a stranger to whom such share has been knocked down, by 
morely asserting auch right at the time of sale, and fulfilling the conditions of sale 
required by as, 306 and 307 of that Act. Ele must bid at the sale, and as high as 
tho stranger, before he can acquire a right of pre-emption under that section. —Tej 
Sing v. Gobind Singh, I. L. R., 2 All. 850. 


A Suan of undivided immoveablo property was put up for sale in execution 
of a decree, and was knocked down to M. Before it was knocked down to him, A, 
the decrea-holder, who had obtained permission to bid for and purchase such share, 
and who was a co-sharer of such share, bid the saine sum asx thet for which it was 
knocked down to M, claiming the right of pre-emption. The Court executing such 
decree subsequently made an order confirming the sale of such share in favour of A. 
M as caret unpuguing the propriety of the confirmation of the sale in favour of 
A. Held that euch a peal would not lie—Munir-ud-din Khan and another (Auction- 
purchasers) y, Abdul Rahim Khan (Decree-hokler), I. L. R., 3 AML 674. 


‘$11. The decree-holder, or any person whose immoveable property 

Aeeiisstica! to cactauas has been sold under this chapter, may apply 

sale of land on ground of 0 the Court to set aside the sale on the ground 

irregularity. of a material irregularity in publishing or 

conducting it; 

but no sale shall be set aside on the ground of irregularity unless 

the applicant proves to the satisfaction of the Court that he has 
sustained substantial injury by reason of such irregularity. 
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Tue eale of immoveable property by an amin on a close holiday is not illegal, 
nor is it an irregularity in publishing or conducting the sale-—Bisram Mabton 
(Decree-holder) v. Suhibun-Nissa (Auction-purchaser), I. L. R., 3 Al. 333. 


, _ LH provisions of s. 13 of Act XV. of 1877 are not spplicable to proceedings 
in the execution of a decree.—Ahsan Khan (Fadeumentdebuie) . anya Ram 
(Decree-holder) and Muzzaffar Ali Khan (Auction-purchaser), I. L. B., 3 All. 185. 


Wuens, after a judgment-debtor has applied, under Act X. of 1877, 8. 311, to 
have a sale sot aside, the auction-purchaser is made a party to tho proceedings, and 
the sale is set aside, the auction-purchaser can appeal against the order setting aside 
the sale.—Gopal Singh v. Dular Kuar, I. L. R., 2 All. 352. 


AtrTHovaH the auction-purchaser may not apply under Act X. of 1877, s. 311, to 
have a sale set aside, ho may be a party to the provoedings after an application has 
been made under that. section, and then, if an order is made against him, he can appeal 
from such order under 8. 588.—Kunthi Ram v. Bankey Lal, I. L. R., 2 All. 396. 


Tue procedure to be followed upon the sale of an under-tenure is that pre- 
scribed by the Civil Procedure Code. 8. 311 does not apply only to sales made under 
chap. xix. of the Code, and the salo of an under-tenure may be set aside upon any 
of the grounds mentioned in that section.—Azizounnessa Khatoon v. Gora Chand 
Dass, I. L. R., 7 Cal. 163. 


WHEN a judgment-debtor has died after decree, but bofore application has been 
made to execute the decree, the Court, before directing the tuchiieat and salo of 
any property to proceed, must issue a notive to the purty against whom the execu- 
tion is applied for to show cause why the decree should aot be executed against him, 
and its omission to do so will invalidate the entire aubsequent proceedings.—In_ the 
matter of the petition of Ramessuri Dassee. Ramessuri Dassoe v. Dourgadass Chat- 
terjee, I. L. R., 6 Cal. 103. 


THE omission to specify in the proclamation the amount of Government revc~ 
nue payable in respect of the property suld in execution of a decree is an irregu- 
larity contemplated by s. 311 of the Code ef Civil Procedure, and whore it appeared 
that an inadequate price was obtained in a case where such an omission was nade, 
the High Court set asido the sale, although the irregularity had not been made a 

ound of objection in the Jower Court. Sree Girdhari Singh v. Tlurdeo Narain 
fin h (L. R., 31 A., 250).—Mahabir Pershad Singh and another (Appellanta) v. B. 
Olpherts and another (Respondents), 9 Cal. Law Kep. 134. 


Tus holder of a decree, in execution of which property is sold. is absolutely 
bound under Act X. of 1877, 8. 294, to have express perinission from the Court before 
he can purchase the property ; and whether this objection is taken ard pressed or 
otherwise, a sale to him is invalid, unless he has got explicit permission. The use, 
at a sale, of language by an intending bidder in disparagement of tho property for 
the purpose of influencing bystanders, and deterring them from bidding for the 
property, is a “ material irregularity,” sufficient to reudcr the sale invalid, under 8. 311 
ef the same Act.—Ruhinee Bullubh eo. Brojonath Sircar, I. L. R., 5 Cal, 308. 


Unpsn as. 289 and 274 of the Civil Procedure Code, it is necessary that a copy 
of the sale-proclamation should be affixed to some lean eae place on the property 
attached ; and the umission to do s0 is a material irregularity within the meaning of 
6. 311 of the Code of Civil Procedure. If it is proved that the price obtained for 
property sold at an execution-sale is greatly inadequate, and if it be also proved that 
there has becn a material irregularity in publishing or conducting the sale, the Court 
will presume that the irregularity was the cause of the inadequacy of price, until 

F is given to the cuntrary.—Kalytara Chowdharin v. Kamcoomar Goopta, I. L. B., 


6 Cal. 466 


THE property of a judgment-dehtor was proclaimed and advertized for sale in 
execution of a decree un a certain day. The proclamation set out particalars of tho 
property, but subsequent to such proclamation a portion of the property wan released 
to a third party. Notwithstanding this fact, no Fresh proclaination was mado, and 
the sale took place on the day originally fixed. Heid that the omission to issue a 
fresh proclamation was a material irregularity, inasmuch as the judgment-debtor wae 
entitled to have a proclamation issued accurutely describing the property to be sold, 
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and that such proclamation should be published thirty days before the sale C L. 
R., 3 All. 542).—Shib Prokash Singh (Judgment-debtor) v. Sardar Dayal Singh 
Cilesiee olds, I. L, R., 3 Cal. 544. 


Wuen liberty is given to a decree-holder to bid at the sale of the judgment- 
debtor's property, be is bound to exercise the most scrupulous fairness in purchas- 
ing that property, and if he or his agent dissuades others from purchasing at the 
sale, that of itself is a sufficient ground why the purchase should be set aside. 
Where a decree-holder was joint in family with the manager of an infant defend- 
ant, und the dofendant's property was to be sold in execution of the decree ; 
Held that the deoree-holder ought not to be granted leave to purchase at the sale 
because any purchase mado by him would be for the benefit of the family of 
which the manager of tho infant defendant was one of the members ; and it 
would, in fact, bea purchase by an agent of the property of his principal.— 
Woopendro Nath Siroar v. Brojendronath Munodul, I. L. R., 7 Cal. 346. 


On the day fixed for the sale of certain immoveable property in the execution 
of a decree the Court made an order postponing the sale, but the sale had been effect- 
ed before such order reached the officer conducting it. The Court, on application 
having been made to set aside the sale, passed an order confirming it. Subsequently, 
an application by the decroe-holder for a review of this order having been granted, 
the Court passed an order setting the sale aside as illegal. Held that the sanction to 
the sale originally given having been withdrawn, the sale could not legally be held, 
and the sale which was effected, the order of postponement notwithstanding, was 
unlawful and invalid, and in reviewing its first order, and in setting aside the sale as 
egal, the Court executing the decree had not acted ultra vires, and its action was 
not otherwise illegal (II. C. R., N.-W. P., 1874, p. 354).—Mian Jan (Auction-pur- 
chaser) v. Man Singh (Devree-holder), I. L. R., 2 All. 686. 


Tue ominsion to give the notioe required by s. 248 of Act X. of 1877 to the 
judgment-debtor, on application for excontion of the decroe, affects the regularity 
of the sale which subsequently takes place in execution of the decree, and the 
validity of the entire uxecution-procecdings. Ramecssuri Dassee v. Doorgadass 
Chattorjea (1. L. R., 6 Cal. 103) followed Held, therefore, whore execution of a 
decree was applied for against the lezal representative of » deceased judgment- 
debtor, and the notice required by ». 248 of Act X. of 1877 was not given to such 
legal representative, and oertain immoveable property belonging to the deceased 
judgment-debtor was gold, that such sule had been properly set aside by the Court 
executing the deores by reason of such omission. Queare.— Whether such omission 
was an irregularity in “ publishing or conducting” the sale within tho meaning 
of 8. 311 of that Act.—Imam-un-nisea a a wv. Liakat Husain 
and others (Judgment-debtors), I. L. R., 3 424, 


AN application under a. 311 of Act X. of 1877 to set aside a aale in execution 
of adecee having been made by the judgment-debtor, tho Court executing the 
decree (Subordinate Judge) disallowed the objections, and passed an order contirm- 
ing such sale, The judgment-debtor subsequently applied to the Subordinate Judge 
for a review of judgment. The Subordinate Judge, without recording his reasons 
for granting suoh application, irregularly proceeded at once to pass an order setting 
aside such sale, without cancelling the previous order confirming it. The auction- 
purchaser appealed to the District Judge. That officer, treating the appeal as one 
from an order granting an application for review of judgment, entertained it, and 
set aside the Subordinate Judge's second ordcr. Held that the District J udge was 
not justified in entertaining such appeal, euch order not being one granting an ap- 
plication for review, but one setting aside a sale, and as such not appealable. Before 
# review of judgment is granted, an order granting the application for review, and 
the reasons for granting the same, should bo recorded.—Bhairon Din Singh (Judg- 
ment-debtur) ¢. Ram Sahai (Auction-purchaser), I. L. R., 3 All. 316. 


On am application under 8. 311 of the Civil Procedure Code (Act X. of 1877) to 
wet aside o sale, it appeared that there had been a material irregularity in publishing 
the sale ; but no witnesses were called to prove that substantial injury had been 
caused thereby. It aleo appeared that seventeen days after the applicant had applied 
for proclumations to be issued to hie witnesses, he deposited the requisite fees ; and 
that, subseqnently, there was a delay of scven days in the office in issuing such 
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proclamations, which were untimately issued only threo days prior to the day fixed for 
the hearing. On the applicant alleging that, in consequence of such delay, he had 
not been allowed a fair opportunity to produce his witnesses : Held that the Court 
cannot presume that substantial injury has been caused from the mere fact of there 
having been a material irregularity in publishing a sade; but when both a material 
irregularity and substantial injury have been proved, the Court may reasonably 
presume that the substantial injury is due to such irregularity,  Zdeded also that the 
ad dabeoiee having been guilty of laches himself, could not be allowed to set up the 
delay in the office as a ground for the nen-prodaction of his) witnesses.—-Bonoiali 
Mozumdar ¢. Woomesh Chunder Boudopadhya, i. L. R., 7 Cal. 730, 


Tue mere fact that the amount of rent payable in respect of a tenure brought to 
sale in execution of a decrec is nut stated in the sale-provlammtion iv not a material 
irregularity within the meaning of s. 311 of the Civil Procedure Code (Act X. of 
1877), though if the ainount of rent payable were stated to be iore than it actual 
was, that might constitute such au irregularity as tending to lessen the price at which 
purchasers might be williug to buy. Where deerces for arrears of rent had been 
obtained by fractional shareholders in a tenure, and in execution thereof a moiety of 
the tenure had been sold, it appeared that the other muicty bad been sold at the 
saine time in execution of a mortyage-decree against soe of the Judgment-debtors 
in the reut-suits, on an objection being taken to the confirmation of such sale on tho 
ground that the whole tenure should bave been sohl in execution of the rent-decrees, 
Lfeld that all that the decree-holders were entideed to have soll was the right, title, 
and interest of their judgment-debturs, and that they were in the position of ordi- 
nary creditors baving ne lieu on the tenure 5 and that, conseqacntly, the mortgagor 
being entitled to enforce his lien against the moiety covered by bis mortgage, the 
sale of the reinaining moiety in satisfaction of the cent-decrees was a good sale, and 
could not be set aside.—Mohendro Coumar Dutt cr. Heera Mohun Coondeoo, and 
Ishaneswary Dusce v. Gopal Das Dutt, 1. L. B., 7 Cal. 723. 


CERTAIN immoveable property was attached in exccution of a decree made by 
a Subordinate Judge, and also iu execution of a decree made by a Munsif. These 
decrees were held by the same person, and the judgment-debtar was the same perkon. 
Such property was suld iu excention of both deerces. Un the application of the 
iidiemeat-debler, who brought into Court the amount due on the deeree made by 
the Subordinate Judge, and with the consent of the decree-holder and the auction- 
urchaser, the Subordinate Judge made an illegal order setting aside auch pale. 
Babesquenily, vu the application of the deerce-holder and the anction-purchaser, the 
Munsif made an order confirming such sale. 2er Spankic, J.——That the Subordivate 
Judge bad not any jurisdiction under s, 285 of the Civil Provedure Code to dea. 
with such sale as regards the decree made by the Munsif, and ¢he Manif was no’ 
secluded by that section from conticming such sale as regards the decree made by 
Fim by reason that the Subordinate Judge, a Court of a higher grade, had made ar 
order setting it aside. Per Oldfield, J—That, having regard tu the provisions o 
that section, it was doubtful whether the Munsif wan comnetent to confirm such 
sule ; but, inasmuch as the Subordinate Judge only inteuded to set it aside as regarde 
the decree made by him, and his vrder was illegal, and the Muusif’s order had done 
substantial justice, there was no reason to interfere.—Chunui Lal and others (Judg- 
ment-debtors) v. Debi Prasad and another (Auction-purchasers), LO. R., 3 All. 356. 


$12. If no such application as is mentioned in the last preceding 
Effect of objection being section be made, or if such application be made 
disallowed, and and the objection be disallowed, the Court shal 
pass an order confirming the sale as regards the parties to the suit auc 
the purchaser. 


If such application be made, and if the objection be allowed, the 
of ite being allowed. we shall pass an order setting aside the 
e. 
No suit to set aside, on the ground of such irregularity, an orde 
d under this section, sball be brought by the party agaiust whom 
such order bas been made. 


v 


158 EXECUTION OF DECREES. 


Hawn (Oldfield, J., dissenting) that a suit by the purchaser at a sale of immove- 
able property in execution of a decree, which has been set aside under as. 311 and 
812 of Act x of 1877, to have such sale confirmed, on the ground that there wag 
no irregularity in the publication or conduct thereof, is not barred by the last clause 
of s. 312 or by the last clause of s. 588, but is maintainable.—Azim-ud-din (Defend- 
ant) v. Baldeo (Plaintiff), I. L. B., 3 All. 654. 


Pgocsrepinas to execute a decree commenced when the former Code of Civil Pro- 
cedure (Act VIII. of 1869) was in force; but property belonging to the judgment- 
debtor was sold in pursuance of those proceedings on the 14th November, 1877, after 
the new Code (Act X. of 1877) came into operation. Subsequently, at the instance of 
the applicant, the Court mdde an order, setting aside the sale on the ground of irregu- 
larity. led that this order was coree by the former Code and was consequently 
not subject to appeal.—Chinto Jhosi (Applicant) v. Krisnaji Narayan (Opponent), 
lL. L. B., 3 Bom. 214. 


Tar Court executing a decree having made an order setting aside a sale under 
Act VILL. of 1859 of immoveable property in the execution of the decree, the pur- 
chaser at such sale sued the desrsecliglder and the judgment-debtor to have such order 
set aside and to have such sale confirmed iu his favour. £feld (Oldfield, J., dissenting) 
that the suit wae maintainable, the provision of s. 257 precluding an appeal from an 
order setting aside a sale, and not a suit to contest the validity of such an order, and 
that the order setting aside the sale in this case being ultra vires, the auction-pur- 
chaser was entitled to the relief he claimed.—Diwan Singh and another (Plaintiffs) v. 
Bharath Singh and others (Defendants), I. L. R., 3 All. 206. 


ON the 16th June 1877, certain property was sold in execution of decree, and 
oo the 29th June 1877, the judgment-debtor, the owner of the property, appliod to 
the Court to set aside the su v, aud the sule was sct aside by the Subordinate Judge 
on the 24th January 1878. The decree-holder, who was the purchaser of the pro- 
perty, appouled to the Court of the District Judge, who reversed the order of the 
Subordinate Judge. Held that the Judge had no jurisdiction to do go, as the pro- 
ceedings must be taken to be governed by Act VILI. of 1859 and not by Act X. of 
1877. Ranjit Singh v. Meharban Koor (2 C. L. RB. 391) cited and followed.—Burkut 
Hoosien and another (Petitioners) Mujidoonnissa and another (Opposite Parties), 
8 Cal. Law Rep. 208. 


Certain immoveable property was put up for sale in the execution of B's decree, 
aod was purchased by him. Subsequently, on the same day, such property was put up 
for sale in the execution of S's decree, and was purchased by bim. B objected to the 
confirmation of the sale to S on the ground that S’s decree had been satisfied previ- 
ously to such sale, and the Court executing the decrees made an order setting aside 
such sale on that ground. S thereupon sued B to have such order set aside, and to 
have such sale coufirmed, and to obtain possession of such property. Held thut, iuas- 
much as such order had not been made under ». 257 of Act VIII. of 1859, but had 
been made at the instance of a purchaser under another decree, and B's decree, as a 
matter of fact, had not been satisfied, S’s suit to have such order set aside was main- 
Cert ea aan Ram (Defendant) v. Sheo Baratt Bhagath (Plaintiff), L L. &., 3 

~ 112, 


fimmoveable property was attached in execution of a decree made by 
a Subordinate Judge, and also in execution of a decree made by a Munsif. These 
decrees were held by the same person, aud the judgment-debtor was the same person. 
Such property was sold in executive of botn decrees. On the application of the 
judgment-debtor, who brought into Court the amuunt due on the decree made b 
the Subordinate Judge, and with the consent of the decree-holder and the auction- 
urchaser, the Subordinate Judge made an illegal order setting aside such sale. 
ubsequently, on the application of the decree-hulder and the auction-purchaser, the 
Muanaif sede an order confirming such sale. Per Spaukie, J.—That the Subordinate 
Judge had not any jurisdiction under s. 285 of the Civil Procedure Code to deal 
with such eale as regards the decree made by the Munsif, and the Munsif was sot 
a by that section from coniirming such sale as regards the decree made by 
ian by reason that the Subordinate Judge, a Court of a higher grade, had made an 
order setting it aside, Per Oldfield, J—That, having regard to the provisions of 
that section, it wae doubtful whether the Munsif was competent to confiry such 
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sale; but, inasmuch as the Subordinate Judge only intended to set it aside as regards 
the decree made by him, and his order was illegal, and the Munsif’s order had done 
substantial justice, there was no reason to interfere.—Chunni Lal and others (Judg- 
ment-debtors) v. Debi Prasad and another (Auction-purchusers), I. LG. R., 3 All. 386, 


An Appellate Court has a discretionary power to substitute or order a new appel- 
Jant or respondent after the period of limitation prescribed for an appeal. The right, 
title, and interest of G in certain immoveable property was attached and notified for 
sale in the erecution of a money-decree held by T. It was also attached and notified 
for sale in the execution of a money-decree held by S and R. The same date was 
fixed fur both sales. The officer conducting sales firat sold the property in execution of 
T's decree, and T purchased the property. He thon sold the property in execution of 
the decree held by S and R, and k purchased the property. The Court executing the 
decrees confirmed the sale to T, granting him a sule-certificate, and disallowing K's 
objection to the confirmation. It aiso confirmed the sale to K, ordering the purchase. 
money to be paid to S and R, and dieallowing K’s objection to the confirmation ; bat 
it refused to grant K a sale-certificate, on the ground that, as the sale to T had been 
confirmed, and s sale-certificate granted to him, it could not give K possession of the 
property. In a suit of K against S and R to recover his purchase-inoney, held (dis. 
tinguishing the suit from the cases in which it had been held that, when the right, 
title, and interest of a judgment-debtor in a particular property is sold, there is no 
warranty that be has any right, title, or interest, and therefore the auction-purchaser 
cannot recover his purchase-mnoney if it turns out that the judgment-debtor had no 
interest in the property) that the rule of caveat emptor did not apply, and the suit was 
maintaiuable. The provisions of s. 257 of Act VIII. of 1859 apply to applica- 
tions made under s. 256 of that Act, and to those only.  L/e/d, therefore, that 
inasmuch as K objected to the confirmation of the sale to him on the ground that the 
Court was not competent to confirm a sale which had by its previous order been 
nullified, and not on any of the grounds mentioned in s. 256 of Act VIII. of 
1859, K was not precluded by the terins of s. 257 of that Act from maintaining his 
suit. Where the Court executing two decreer made separate orders directing the sale . 
on the anme date of certain immoveable preperty iu execution of such decrees, the 
officer conducting sales was not bound to sell such property once for all in execution of 
both decrees, and his selling such property separately was therefore not an irregularity 
in the conduct of the sales.—The Court of Wards on behalf of the Raja of Kantit 
(Plaintiff) v. Gaya Pershad and others (Defendants), I. L. R., 2 All. 107. 


313. The purchaser at any such sale may apply to the Court to 

Application’ 03: gat: antes set aside the sale, on the ground that the person 
sale on ground of jadgment- Whose property purported to be sold had no 
debtor having uo saleable saleable interest therein, and the Court may 
interest. make such order as it thinks fit: provided that 
no order to set aside a sale shall be made, unless the judgment-debtor 
and the decree-holder have had opportunity of being beard against 


such order. 

A penson who purchases immoveable property at a sale in execution of a decree 
knowing that the judgment-debtor has no saleable interest thercin, is not entitled 
to the benefit of the provisions of 6. 313 of Act X. of 1877, which were designed 
for the protection of persons who innocently and ignorantly purchase valueless pro- 

rty—-Mahabir Prayad (Auction-purchaser) v. Dhuman Das (Decree-holder), I. L. B., 
3 All. 527. 

Ix execution of a rent-decree, dated 26th May 1879, certain immoveable pro- 
arty was sold in execution, aud purchased by the appellanton the Zist Februa 
1880, nv mention having been made of any incumbrances, On Uh Oth May 1879, 
a decree was vbtained upon a tortgage executed by the original judgmeut-debtor, 
and in exccution of that decree the property which liad already been suld was at- 
tached, and, on the 11th March, again wold in execution of the second decree, it 
being alleged that the property was covered by the mortgage which wae prior in 
date to the former decree. The appellant therenpon applied that the sale of the 21st 
March should be set aside under s. 313 of the Civil Procedure Code, and-his purchase- 
money directed tu be returned tu lim. Held that if, usa fact, the property sold 
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was covered by the mortgage, there was, under the circumstances, no such saleable 
interest in the judgment-debtor at the time of the sale on the 21st February 1880, 
as would prevent the operation of 6. 313 of the Civil Procedure Code, inasmuch as 
under that sale the purchaser would be unable to get the particular property pur- 
chased by him ; and that the sale must be sct aside-—Naharmal Marwari (Appellant) 
y, Sadat Ali and others (Respondents), 8 Cal. Law Rep. 468. 


In execution of a decree obtained on the 15th August 1876, the property of the 
judgment-debtor was attached on the 17th Angust 1877, The sale of the attached 
roperty was postponed pending a suit, instituted under the direction of the Court, 
a claimant to the attached property. This suit having been diamissed on the 
13th September 1878, the decree-holder, on the 25th September, applied for a sale 
of the property, and the 16th December waa fixed for the sale. Meanwhile, on the 
13th December 1877, a decroe had been obtained by another party against the judg- 
ment-debtor, and in execution of thix decree the same property was attached on the 
13th September 1878, and under this attachment a sale took place on the 15th 
November following. On the 16th December, as fixed, the property was again sold 
undor the first attachment. The anction-purchaser, at that sale, on the 6th January 
1879, applied, ander 8, 313 of the Civil) Procedure Code, to set aside the sale on the 
ground that the judgment-debtor had no saleable interest. Held (reversing the de- 
cision of the lower Court) on the authority of the following cases—Gogaram ¢. 
Kartivk Chander Singh (9 W. RR. 514), Lala Joogul Lall ». Bhuoka Chowdhary (9 
W. R. 244), and Kartick Chander Singh ». Gogaram (2 W. R. Misc. 48)—which the 
Court felt bound to follow, while it doubted their correctness, that the sale must be 
set aside, —Chutka Panda (Appellant) o Gouberdhan Dass and others (Respondents), 
6 Cal. Law Rep. 85. 


314. No sale of immoveable property in execution of a decree 


Gan Remainicet wats: shall become absolute until it has been con- 
firmed by the Court. 


If sale wot asido, price to 315. When a sale of immoveable property 

be returned to purchaser, ig set aside under section 312 or 118, 

or when it is found that the jadgment-debtor had no saleable in- 
terest in the property which purported to be sold, and the purchaser is, 
for that reason, deprived of it, 

the purchaser shall be entitled to receive back his purchase-money 
(with or withont interest as the Court may direct) from any person to 
whom the purchase-money has been paid. 

The repayment of the said purchase-money and of the interest 
(if any) allowed by the Court may be enforced against such person 
under the rules provided by this Code for the execution of a decree for 
money. 

Wuere immoveable property was sold in the execution of a decree under the 
provisions of Act VILL of 1859, and the auction-purchaser, having been aubse- 
quently deprived of such property on the ground that the judgment-debtor had no 
saleable interest in it, applred under Act X. of 1877, 9. 315, to the Court executin 
such decree for the return of the purchase-money : Held that the Court coul 
entertain the application.—In tho matter of the petition of Mulo, I L. BR. 2 ATL 
209. Diesented from inv subsequent case where it waa held that Act X. of 1877, 
4. 316, cannot have retrospective effect so ax to apply to a sale which bad taken 


Ar before the Act vane into operation.—Hira Lal v. Karimunnissa, I. L. R., 2 
All. 780. 


316. When a sale of immoveable property has become absolute 
. Certificate to purchaser in manner aforesaid, the Court shall grant a. 
of immoveable property. certificate stating the property sold and the 
uname of the person who at the time of sale is declared to be the pur- 
chaser, Such certificate shall bear the date of the confirmation of the 
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sale; and, so far as regards the parties to the suit and persous claiming 
throngh or under them, the title to the property sold shall vest in the 
purchaser from the date of such certificate, and not before: provided 


that the decree uuder which the sale took place was still subsisting at 
that date, 


Unper Act VITT. of 1859, 8. 259, and Act XX. of 1846, 6. 17 and s, 42, it was 
necessary to register the certificate of sale itself. and aot merely the memorandum 
of the certificate of sale.-—Srinivasa Sastri (2nd Defendant), Appellant, vo. Seshay- 
yangur (Plaintiff), Respondent, I. L. R., 3 Mad. 41. 


Tne applicant purchased certain land at a Court-sale on the 17th February 1876. 
The sale was confirmed on the 20th March of the same year. The purchaser did 
not apply for a certificate of sale until tho 10th March 1880. Held that the appli- 
cation was barred by the Limitation Act (XV. of 1877). sched. i. art. 178. 
Held also that the purchaser's nght to a certificate of sale accrued to him under 
as, 246, 257, and 250 of the Civil Procedure Code (Act VITT. of 1859) on the 20th 
oa tae 1875, when the sale was confirmed.—Jn re Khaja Patthanji, Applicant, TI. L. R., 

jom. 202, 


CERTAIN immoveable property was put up for sale, under the provisions of Act 
X of 1877, in execution of a decree for money, aul was purehased by C, with notices 
that L held a decree enforcing a lien on such property. Subsequently Teapplied for 
the sale of such property in exeeution of his decree, and eueh property wax put up 
for sale in execution of that deeree, and waa purchased by 8. S xued, by virtue of 
such purchase, to recover possession of such property froin GC. Medd that, inasmuch 
as under Act X. of 1877 ait is sold in execution of a decree purports to be the xpo- 
cific property, and aa C had purchased the property in suit with notice of the exist. 
ing lien on it, and subjeet to its re-sale in oxecution of the decree in’ exeention of 
which S had purchased it. what actually was sold in excention of that decrees to $ 
was such property, and 5S waa entitled to possession of such property under such 
sale. Sale under Act VIII. of 1849 and Act X. of 1877 distinguished.—Sheo Ratan 
Lal (Plaintiff) o. Chotey Lal (Defendant), I. L. R., 3 All 647. 


A PERSON purchased certain property at a sale in execution of a decree in 
November 1878 > his purchase was contirmed, and he obtained a certificate of sale on 
the 23rd May L87Y, from which date he remained in possession The judginent- 
debtor applied ta have the sale act aside for irregalarity, bat his application was 
dismissed both at the hearing and on the appeal. He had applied, before the sale 
took place, to stay the sale, on the ground iinet the right to apply for oxccntion was 
barred. ‘This application waa dismissed, but was allowed on appeal. It did not 
appear that the auction-purchaser was a party to the proceediug, or that ie was cog - 
nizent of the application. Two years from the date of the sale, sod one and-a half 
year from its contirimation, the jadgment-debtor, on a surmmary appheation, obtained 
an order setting aside the sale and putting the auction-purchaser out of possession, 
Held that the order was erroneons, the Subordinate Judge having ne power, after 
the sale had been confirmed, to set aside the sale by a suminary order; and that, 
und-r art. 165, sch. ii, of Act XV. of 1877, the application for such an order waa 
barred. The words, * subsisting decree,” in 8. 316 of Act X. of 1877, as amended by 
Act. XID. of 1879, mean a decreas unreversed and in full force, and not merely one 
upon which execution cannot be issued.—In the matter of the petition of Mahomed 
Henin yr. Kokil Sinvh, I. L. R., 7 Cal. 91. 


317. No suit shall be maintained againat the certificd purchased on 
Bar to suit against por. the ground that the purchase was inade on be- 
chaser buying bunami. half of any other person, or on bebalf of some 
ove through whom such other person claims, 
Nothing in this section shall bar a anit to obtain a declaration that 
the name of the certified purchaser was inserted in the certificate frau- 
duleutly or without the consent of the real purchaser. 


In A suit to obtain possession of certain property purchased at an execution-sale, 
the plaintiff who alleged that the purchase had been made for hia benetit, and that 


C. P. 21 
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the certified purchaser was his benamidar, made the certified parchaser, who admit- 
ted hia alleyation, a defendant along with the person in possession, Held that the 
cane carne within the rule Jaid down in Buhuns Koowar v. Lalla Bahoorie Lall (14 
M.1. A. 496,S. 0; 10 B. L. R. 159), and that the suit was not barred by s. 317 of 
the Civil Procedure Code—Hazi Ayun Mallick (Plaintiff), Appellant, v. Sheikh 
Farut-olla and another (Defendants), Respondents, 9 Cal. Law Rep. 295. 


$18. When the property sold is in the occupancy of the judgment- 
Delivery of immovoable debtor or of some person on his behalf, or of 
property in occupancy of some person claiming urder a title created by 
judgment-debtor, the judgment-debtor subsequently to the at- 
tuchment of such property, and a certificate in respect thereof has 
been granted under section 316, the Court shall, on application by the 
purchaser, order delivery to be made by putting the purchaser or any 
person whom he may appoint to receive delivery on his behalf in pos- 
session of the propeity, and, if need be, by removing any person who 
refuses to vacate the same, 

A ODTAINED & Moncy-decree against Bon the 25th January 1872, in execution 
of which property belonging to B was sold on the 9th September 1874, A himself 
becoming the purchaser. The sale waa confirmed on the 4th October 1874, but the 
certiticate of sale was not insned till the 23rd January 1878, A applied for possession 
on the 2nd April 1879. Afeld that the right to apply for possession contemplated in 
Act VITL. of 1859, os. 263 and 264 (corresponding with Act. X. of 1877, ss. 318 and 
319). necrued on the date the certificate of sale was issued, and not on that on which 
the sale wus confirmed, and that, thorefore, the period of limitation under Act. XV. of 
1877, ach. 2, art. 178, against the purchaser, counted from the forincr date.—Basaépé v. 
Marya, [. L. &., 3 Bom, 433. 

319. When the property sold is in the occupancy of a tenant or 
Delivery of immoveable Other person entitled to occupy the s:me, and 
property in occupancy of a certiticate in respect thereof has been granted 
Sonant. under section 316, the Court shall order deli- 
very thereof to be made by affixing a copy of the certificate of sale in 
some conspicuvus place on the property, and proclaiming to the occu- 
pant by beat of drum, or in such other mode as may be customary, at 
some convenient place, that the interest of the judgment-debtor has 
been transferred to the purchaser. 

A UBPAINKD & moncy-decree against Boon the 25th January 1872, ia execution 
of which property belonging to Bwas sold on the 9th September 1874, A himself 
becoming the purchaser, The sale was confirmed on the 9th October 1874, but the 
certificate of wale wae not issued till the 23rd January 1878, A applied fur possession 
ou the 2nd April 1879. Held that the right to apply for possession contemplated in 
Act VIITL of 1859, ex, 263 and 264 (curresponding with Act X. of 1877, as. 318 and 319), 
accrued on the date the certificate of sale was issued, and not on that on which the 
sake wae cuntirmed, and that, therefore, the period of limitation under Act XV. of 
1877, sch. 2, art. 178, against the purchaser, counted frum the former dute.—Basépé o. 
Marva, [. L. R.. 3 Born, 433. 

$20. The Local Goverument may, with the eanction of the Go- 
Power to presotibe rules vernor-General in Council, declare, by notifica- 
for transferring to Collect. tion in the official Gazette, that in any local 
or execution of oertain area the exccution of decrees in cases in which 
stocrees. a Court bas ordered any immoveable property 
to be sold, or the execution of any particular kind of such decrees, or 
the execution of decrees ordering the sale of auy particular kind of, or 
interest in, iinmoveable property, shall be trausferred to the Collector, 
aud rescind or modify any such declaration. 
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The Local Government may also, votwithstauding any thing here- 
Powese ti preaoribe: caine inbefore contained, ffom time to time prescribe 
as to transmiasion, exeon. rules for the trausmission of the decree from 
tion, and re-transmission of the Court to be Collector, and for regulating 
ae: the procedure of the Collector and his subor- 
dinates in executing the same, and for re-transmitting the decree from 
the Collector to the Court. 


Hep that effect cannot be given to the rules prescribed by the Local Govern- 
ment under s. 320 of Act X. of 1877, unless an onder for sale has been inade ou or 
after the Ist Octuber 188)).—Hafizan-nissa (Jndgzunent-debtor) ¢. Mahadeo Prasad and 
another (Decree-holders), J. L. B., 4 All. 116. 


Hep that a decree for the sale of ancestral land, or of an interest in such land, 
in enforcernent of an hypothecation on such land, isa % decree for money" within 
the meaning of the rules prescribed by the Local Government under 6. 320 of Act X. 
of 1877.—Birch (Judgment-debtor) v. Rati Ram (Decree-holder), 1. L. R., 4 All. 116. 


Pe Scitaligde acnses oe 321. When the execution of a decree has 
transferred. = been so transferred, the Collector may-— - 


(a) proceed as the Court would proceed under section 305 ; or 

(b) raise the amount of the decree by letting tn perpetuity, or for 
a term, on payment of a premium, or by mortgaging, the whole or any 
part of the property ordered to be sold ; or 

(c) sell the property ordered to be sold, or so much thereof as may 
be necessary. 


322. When the exccution of a d:cree, not being a decree ordering 
Procedure of Collector the sale of immoveable property in purauance 
when execution of decree of a contract specifically affecting the same, 
eo transferred. but being a decree for money in satisfaction of 
which the Court has ordered the sale of immoveable property, has been 
so transferred, the Collector, if, after such enquiry as he thinks neces- 
sary, he has reason to believe that all the liabilities of the judgment- 
debtor can be discharged without a sale of the whole of his available 
tmmoveable property, may proceed as hereiuafter provided. 


Notice to be given to de- 322A. In the case mentioned in section 
eree-boiders and to persons 322, the Collector shall publish a notice calling 
having claime on property. = ynon— 

(a) every persou holding a decree for money against the judgmant- 
debtor capable of exccution by sale of his immoveable property, and 
which anch decree-holder desires to have so executed, and every holder 
of a decree for money in execution of which proceedings for the sale of 
such property are pending, to produce before the Collector a copy of the 
decree, and a certificate from the Court which passed or is executing the 
sane, declaring the amount recoverable thereunder : 

(b) every person having any claim on the said property, to submit 
to the Collector a statement of such claim, and to produce the docu- 
menta (if any) by which it is evidenced. 

Such notice shall be in the language of the district, and shall allow 
a period of sixty days from the date of ite publication for compliance 
therewith. It shall be published by being posted io the Court-boune of 
the Court which made the original order uuder section 304, aud at such 
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other places (if any) as the Collector thinks fit. Where the address of 
any such decree-hulder or ‘claimant is known, a copy of the notice shall 
be sent to him by post or otherwise, 


322B. Upon the expiration of the said period, the Collector shall 
Amount of money-decrees #Ppoint a day for hearing any representations 
to bo ascertained, and im- which the judgment-debtor and the decree- 
moveable property available holders or claimants (if any) may desire to 
i aaa make, and for holding such enquiry as he may 
deem necessary for informing himself as to the nature and extent of 
such decrees and claims and of the judgment-debtor’s immoveable pro- 
perty, aud may, from time to time, adjourn such hearing and enquiry. 


If there be no dispute as to the fact or extent of the liability of 
the judgment-debtor to any of the decrees or claims of which the 
Collector is informed, or as to the relative priorities of such decrees or 
claims, or as to the liability of auy such property for the satisfaction 
of such decrees or claims, the Collector shall draw up a statement, 
specifying the amount tu be recovered for the discharge of such decrees, 
the order in which such decrees and claims are to be satisfied, and the 
immoveable property available for that purpose. 

If any such dispute arises, the Collector shall refer the same, with 
astatement thereof and his own opinion thereon, to the Court which 
made the original order under section 304, and shall, pending the re- 
ference, stay proceedings relating to the subject thereof. The Court 
shall dispose of the dispute if the matter thereof be within its jurisdic- 
tion, or trauamit the case to a competent Court for disposal, and the final 
decision shall be communicated to the Collector. The Collector shall 
then draw up a statement as above provided in accordance with such 
decision, 

3220, The Collector may, instead of bimself issuing the notices 

When District Court may 89d holding the enquiry required by sections 
issue notives aud hold ine 322A and 322B, draw up a statement specify- 
quiry. ing the circumstances of the judgment-debtor 
and of his immoveable alle so far as they are known to the Collect- 
or or appear in the records of his office, and forward such statement to 
the District Court; and such Court shall thereupon issue the uotices, 
hold the inquiry, and draw up the statement required by sections 322A 
and 322B, and transmit such statement to the Collector. 


$221). The decision by the Court of any dispute arising under sec- 

Effect of decision ofCourt tion 322B or section 322C shall, as between 

ae to dispate arising under the parties thereto, have the furce of, and be 
section 3328 or 3220. appealable as, a decree. 


323. Whenever the amount to be recovered and the property 
Bcheme for liquidation available have been determined as provided in 
of mouey-decress. section 322B or 322C, the Collector may— 

(1) if it appears that the amount cannot be recovered without the 
sale of the whole of the property available, proceed to sell such pro- 
perty ; or if it appears that the amount with interest (if any) in accord- 
ance with the decree, and, when not decreed, with interest (if any) at 
such rate as he thinks réasonable, may be recovered without sach sals,. 
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(2) raise such amount and interest (notwithstanding any onder 
under section $04), 

(a) by letting in perpetuity or fora term, on payment of a pre- 
mium, the whole or auy part of the said property ; or 

(6) by mortgaging the whole or auy part of such property ; or 

(c) by selling part of such property ; or 

(d) by letting on farm, or managiug by himself or another, the 
whole or any part of such property for any term not exceeding twenty 
years from the date of the order of sale; or 

(ce) partly by one of such modes, aud partly by another or others 
of such modes. 

(3) For the purpose of managing, under this section, the whole or 
any part of such property, the Collector may exercise all the powers of 
its owner, 

(4) For the purpose of improving the saleable valne of the pro. 
perty available or any part thereof, or rendering it more suitable for let- 
ting or managing or for preserving the property from sale in aatisfaction 
of an iucumbrancer, the Collector may discharge the claim of ang 
incumbrancer which has become payable, or compound the claim of 
any incumbrancer whether it has become payable or vot, and, for the 
purpose of providing funds to effect such discharge or composition, may 
mortgage, let, or sell any portion of the property which he deems suffi- 
cient, If any dispute arises as to the amount due on any incumbrance 
with which the Collector proposes to deal under this paragraph, he may 
institute a suit in the proper Court, either in his own name or the 
name of the judgment-debtor, to have an account taken, or he may 
agree to refer such dispute to the decision of two arbitrators, one to be 
chosen by each party, or of an umpire to be named by such arbitrators, 

In proceeding uuder paragraphs (2), (3), and (4) of this section, the 
Collector shall be subject to such rules, consistent with this Act, as may 
from time to time be made in this bebalf by the Chief Controlling 
Revenue-authority. 

Act X. of 1877, 8. 223, dues not upply to a Sinall Cauac Court, and », 648 docs not 
apply to a case in which the defendant resides within the same district in which the 
Court issuing a warrant is situate. Consequently a Small Cause Court may issue a 
warrant for the arrest of a person residing in another district, but not if he resides 
within the sume district in which the Court is situate, but outside its loeal jurisdic- 
tion. —Chunil4l Sobhérém v. Purbliudas Kursandas, 1. L. 1., 2. Bom. 560. 

324. If, on the expiration of the letting or management under 

- gection 323, the amouut to be recovered has 
easels Sroineapay eee not been realized, the Collector shal! notify the 
agement, fact in writing to the judyment-debtor or his 
representative in interest, stating at the same time that, if the balance 
necessary to make up the said amount is not paid to the Collector 
witbia six weeks of the date of such notice, he will proceed to sell 
the whole or a sufficient part of the said property; and if, on the 
expiration of the said six weeks, the said balance 1s not so paid, the Col- 
lector shall sell such property. or part accordingly, 


324A. The Collector shall, from time to time, render to the Court 


Collector to render ace Which made the original order under section 
counts to Civil Court. 304 an accouut of all monies which come to 
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his hands, and of all charges incurred by him in the exercise and per- 
formance of the powers aud duties conferred and imposed on him under 
the provisions of his chapter, and shall hold the balance at the disposal 
of the Court. 

Such charges shall include all debts and liabilities from time to 
time due to the Government iu respect of the property or any part 
thereof, the rent (if any) from time to time due to a superior holder ia 
respect of such property or part, and (if the Collector so directs) the 
expenses of witnesses summoned by him. 

Such balauce shall be applied by the Court 
as follows :-— 

firstly, in providing for the maintenance of such members of the 
judgment-debtor’s family (if any) as are entitled to be maintained out 
of the income of the property, to such amount in the case of each 
member as the Court thinks fit; and 

secondly, where the Collector has proceeded under section 321, in 
satisfaction of the original decree in exccution of which the Court 
ordered the sale of iminuveable property, or otherwise as the Court may 
uuder section 295 direct; or 

thirdly, where the Collector has proceeded under section 322, in 
keeping down the interest ov incumbrances on the property, and (when 
the judyment-debtor has no other sufficient meaus of subsistence) in pro- 
viding for his subsistence to such amount as the Court thinks fit; and 
in discharging rateably the claims of the original decree-holder and any 
other decree-holders who have complied with the said notice, and whose 
claims were included in the amount ordered to be recovered ; 

aud uo other holder of a decree for money shall be entitled to be 
paid out of such property or balance until the decree-holders who have 
obtuinved such order have been satisfied ; 

and the residue (if any) shall be paid to the judgment-debtor or 
such other person (if any) as the Court directs, 


325. When the Collector sells any property under this chapter, he 
Gales how to be conduct. Shall put it up to public auction, in one or more 
lote as he thinks fit, and may— 

(a) fix a reasonable reserved price for each lot; 

(b) adjourn the sale for a reasonable time, whenever he deems the 
adjuurninent necessary fur the purpose of obtaining a fair price for the 
property, recording his reasons for such adjournment ; 

(c) buy in the property offered for sale, and resell the same by 
public auction or private contract, as he thinks fit. 


$25A. So long as the Collector can exercise or perform in respect 
Restrictions as toaliens. of the Judgment-debtor’s immoveable property, 
tion by judgment-debtor or Of any part thereof, any of the powers or duties 
his representative, and pro. couferred or imposed on him by sections 322 
neg of remedies by to 325 (both inclusive), the judgment-debtor or 
aaa his representative in interest shall be incompe- 

tent to mortgage, charge, lease, or alienate auch property or part except 
with the written permission of the Oollector, nor shall any Civil Court 
isane any process against such pruperty ur part iu execution of a decree 
for money, . , 


Application of balance. 
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During the same period no Civil Court shall issue any process of 
excention either against the judgment-d-btor or his property in reapect 
of any decree for the satisfaction whereof provision has been made by 
the Collector under section 323. 

The same period shall be excluded iu calculating the period of 
linntation applicable to the execution of any decive affected by the 
provisions of this section iu respect of any remedy of which the decree- 
holder has thereby been temporarily deprived. 


325B. When the property of which the sale has been ordered is 
Provision where property 8ituate in more districts than one, the powers 
is in several diatricta. and duties conferred and imposed on the Cul- 
lector by sections 321 to 325 (both inclusive) shall, from time to time, 
be exercised and performed by such ove of the Cullectors of the said 
districts as the Local Government may, by general rule or special order, 
direct. 
325C. In exercising the powers conferred on him by sections 322 
Powers of Collector to 0 324 (both inclusive), the Collector shall have 
compel attendance of parties the powers of a Civil Court to compel the 
and witneasea and produc- attendance of parties and witnesses and the 
tion of documenta. . 
production of documents, 


826. When, in any local area in which no declaration under section 
When Court may author. 20 18 in force, the property attached cousists 
jzo Collector to stay public of land or of a share in land, and the Collector 
sale of land. represents to the Court that the public sale of 
the Jand or share is objectionable, and that satisfaction of the decree may 
be made within a reasonable period by a temporary alienation or manage- 
ment of the land or share, the Court may authorize the Collector to 
provide for such satisfaction iu the manner recommended by him, mstead 
of proceeding to a sale of the land or share. In such case the provisions 
of sections 320, paragraph two, to 325C (beth iuclusive), shall apply, as 
far as they are applicable. 
Acr X, of 1877, 8. 326, does not apply to 8 decree which directs the sale of land 
or of a share in land in pursnance of a contract specifically affecting the same. The 


Court, therefore, cannot authorize the Collector to stay the sale in such a case under 
8. $26.—Bhagwan Prasad ¢. Sheo Sahai, 1, L. K., 2 All 856. 


$27. The Local Government may, from time to time, with tbe 
Local rules as to snles of Sanction of the Governor-General in Council, 

land in execution of decrees make special rules fur any Jocal area, imposing 
for money. conditions iu respect of sale of any class of 
interests in land in execution of decrees for money, where such interests 
are so uncertain or undetermined asin the opinion of the Local Go- 
vernment to make it impossible to fix their value ; 

and if, when this Code comes into operation in any local area, 
anv special rulea as to sale of Jand in execution of decrees are in furce 
therein, the Local Government may continue such rules in force, or way, 
from time to time, with the sanction of the Governor-General in Council, 
modify the same. 

All rules so made or continued, and all such modifications of the 
same, Shall be published in the local official Gazette, aud shall there- 
upuu have the force of law. 
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H.—Of Resistance to Execution. 


$28. If, in the execution of adecree for the possession of pro- 
Procedure in case of ob- perty, the officer charged with the execution. 
struction to exocution of of the warrant is resisted or obstructed by 
decree. any person, the decree-holder may complain to 
the Court at any time within one month from the time of such resist- 
ance or obstruction, 
The Court shall fix a day for investigating the complaint, and shall 


summon the party against whom the complaint 1s made to auswer the 
naine, 


Tue above section applies to M. 8. C. C. (so far as relates to moveable 
property), and to P. S.C. C. 


329, If the Court is satisfied that the obstruction or resistance was 
Procedure in case of ob- oceasioned by the judgment-debtor, or by some 
atructian by judgment. person at his instigation, the Court shall in- 
debtor or at his instigation. Quire into the matter of the complaint, and 
pass such order as it thinks fit. 


THE above section applies to M. 8. C. C. (so far an relates to moveable 
property), aad to P.S8. C.C. 


Tuk power given by 8. 329 of the Civil Procedure Code to make such order as 
the Court shall see fit must be construed with regard to the circumstances in respect 
of which the power is to be exorcised. An order under s, 329 should be the result 
of the facet that the defendant in the suit, who ia precluded by the decree from dis- 
puting plaintiffs right, unjustly instigates a third party, who las no real interest in 
the property, to prevent the plaintit? from getting the benetit of his execution. A 
Court has ne power under this section to determine, as between a judgment-creditor 
and a third party obstructing the exceution of the decree, important questions on 
the merits, Which are wholly uncoaneeted with, and cannot be affeeted by, the fact 
that the obstruction in aide at the instigation of the defendant—Govinda Nuir 
(Petitioner) vy. Kesava (Counter-Petitioner), EL. 1, 3 Mad. 81. 


330. If the Court is satisfied that the resistance or obstruction was 
Procedure when ebstruc. Without any just cause,and that the complainant. 
tion continues. is KUL] resisted or obstructed in obtaining posscs- 
sion of the property by the judgment-debtor or some other person at 
his instigation, the Court may, at the instance of the decree-holder, and 
without prejudice to any penalty to which such judgment-debtor or 
other person may be hable, under the Indian Penal Code or any other 
law, for such resistance or obstruction, commit the judgment-debtor or 
such other person to jail fora term which may extend to thirty days 
and direct that the decree-holder be put into possession of the property. 


Tun above section applies to M.S. C. C. (so far as relates to moveable 
property) and to P.8.C. C. 


$31. If the resistance or obstruction has been occasioned by any 
Procodure in case of ob. person other than the judgment-debtor claim- 
struction by claimant in tng in good faith to be in possession of the pro- 
good faith, otbor than judg. perty on his own account or on account of some 
eerie peraon other than the judgment-debtor, the 
claim shall be numbered and registered as a suit between the decree- 
holder as plaintiff and the claimant as defendant ; 
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and the Court shall, without prejudice to any proceedings to which 
the claimant may be liable under the Indian Penal Code or any other 
law for the punishment of such resistance or obstruction, proceed to 
investigate the claim in the same manver and with the like power as 
ifa stut for the property had been instituted by the decree-holder 
against the claimant under the provisions of Chapter V., 

and shall pass such order as it thinks fit for executing or staying 
execution of the decree. 


Every such order shall have the same force as a decree, and shall 
be subject to the same conditions as to appeal or otherwise. 


TE above section applies to M. 8. C. C. (so far as relates to moveable 
property), and to P, 8. 0. C. 


AN INVESTIGATION under s. 331 of the Civi) Procedure Code (prior to the 
Amendment Act of 1879) is limited to the fact of possession, and is no hae to & sub- 
sequent suit brought to try the tithe to the land in dispute.—Chinnasdmi Pillai 
ee Appellunt, v. Krishna Pillai (Defendant), Respondent, I. L. R., 3 Mad. 
104. 

THE power given by ¢. 829 of the Civil Procedure Code to make anch order as 
the Court shall see fit must be construed with regurd to the circumstances in respect 
of which the power is tu be exercised. An order under s. 329 should be the result 
of the fact that the defendant in the suit, who is precluded by the decree from dis- 
puting plaintiff's right, unjustly instigates a third party, who has no real interest in 
the property, to prevent the plaintiff from getting the benefit of his execution. A 
Court haa no power under this section to determine, as between a judgment-croditor 
and a third party obstructing the execution of the decree, important questions on 
the merits hick are wholly unconnected with, and cannot be affected by, the fact 
that the obstruction is made at the instigation of the defendunt.—Covinda Nair 
(Petitioner) v. Késava (Counter-Potitioner), I. L. R., 3 Mad. 81. 

Tux plaintiff obtained a decree against T, A, and J in a suit, the subject-matter 
of which exceeded Rs. 5,000, and, in part exvcution thervof, attached property 
worth less than that amount. D having resisted the execution of the dceres, the 
plaintiff's claim: was numbered and registered as a suit under 8, 229 of Act VIIT. of 
1459. Upon investigation the Firat Clans Subordiuate ites made an order staying 
execution of the decree. The plaintiff appealed to the District Judge, who held 
that no appeal lay to him, as the subject-matter of the original suit, out of which 
the execution-suit aruse, exceeded Re. 5,000. The plaintiff appesled against this 
decision to the High Court: Held that the investigation of a claim under s, 229 of 
Act VIEL. of 1859 is not to be regarded as a fresh suit, but is merely a continuation 
of the original suit, and that there was, therefore, uo appeal against the order in 

uestion to the District Judze.—Ravloji Taimaji (Original Plaintiff), Appellant, v. 
Jhalopa Raghu (Original Defendant), eapindent i. L. B., 4 Bom. 123. 


332. If any person other than the judgment-debtor is dispossessed 
Pidosiare ta. ceasel bee: of any property in execution of a decree, and 
son dispossessed of proper. 8tich person disputes the right of the decree- 
ty disputing right of de- holder to dispossess him of such property under 
crve-hulder to be patinto the decree, on the ground that the property 
once was bond fide in his pvussession on his own 
account or on account of some person other than the judgment-debtor, 
and that it was not comprised in the decree, or that, if it was comprised 
iu the decree, he was not a party to the suit in which the decree was 
passed, he may apply to the Court. 

If, after examining the applicant, it appears to the Court that there 
is probable cause for muking the application, the Court shall proceed to 
investigate the matter in dispute ; and if it finds that the ground meu- 
taoned in the first paragraph of this section existe, it shall muke an 
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order that the applicant recover possesion of the property, and if it 
does vot find as aforesaid, it shall dismiss the application. 

In hearing applications under this section, the Court shall confine 
itself to the each of dispute above specified. 

The party against whom an order is passed under this section may 
institute a suit to establish the right which he claims to the present 
possession of the property; but, subject to the result of such suit (if 
any), the order shall be final. 


The above section applies to M. 8. C. C. (so far as relates to moveable 
property), and to P. 8. C. C. 


A PERSON claiming under Act X. of 1877, s. 332, need not moe his title, but 
only the fact of possession.—Shafi-ud-din ». Lochan Singh, I. L. R., 2 All 94. 

A MuRTOAGEE who is in possession of the mortgaged property under the mort- 
age is in possession “on his own account” within the meaning of Act VIII. of 
te 8. 230, and Act X. of 1877, 8. 332.—Shafi-ud-din e. Lochan Singh, I. L. R., 2 

All, 94, 

AN INVESTIGATION under s. 331 of the Civil Procedure Code (prior to the 
Amendment Act of 1879) is limited to the fact of possession, and is no bar to a sub- 
Kequent suit brought to try the title to the land in dispute.-—Chinnasdmi Pillai 
(Plaintiff), Appellant, v. Krishna Pillui (Defendant), Respondent, I. L. R., 3 Mad. 
104, 

Wher, in pursuance of an order made in the execution of a decree while Act 
VIII. of 1859 was in force, cortain persons were dispossesred of certain property 
after that Act was repealed and X, of 1877 came into force, and such persons applied 
nnder Act X. of 1877, 6. 332, to be restored to the possession of such property on 
ccrtain of the grounds epecified in that section : Held that such persona were enti- 
tled tu the benefit of that section.—Shafi-ud-din v. Lochan Singh, I. L. R., 2 All. 
04. 

Wen a person inaking a claim to certain property under s. 230 of Act VITI. 
of 1869 has been slowed to bring a suit under that section to try his right to the 
property, it is sufficient, in the first instance, for him to prove his possession, with- 
out proof of hin title; but if he takes this course, it is open to the defendant to 
ghow that although possession may be in the plaintiff, yet he has no yood title to 
the property, and that he (the defendant) lace better title —Dilbasee Kuonwaree 
Neat and others (Defendants) v, Guoaga Pershad and another (Plaintiffs), IE. L. R., 
» Cal. 278. 


333. Nothing in section 331 or 332 applies to a person to whom 
Transfer of property by the judgment-debtor has transferred the pro- 
judgment-debtor after in. perty after the institutiou of the suit in which 
stitution of wuit. the decree is made. 
Tug above section applics to M.S. C. C. (so far as rolates to moveable 
property), and to P. S.C. C, 
834. If the purchaser of any immoveable property sold in execu- 
Reaisting or obstructing tion of a decree be resisted or obstructed by 
purchaser in obtaining pos- the jJudgment-debtor or any one on his behalf 
avasion of immoveable pro- in obtaining possession of the property, the pro- 
aid visions of this chapter relating to resistance or 
obstruction to a decree-holder in obtaining possession of the property 
aljudged to him shall be applicable. 

A PuRcuaAsaR of immouveable property at a Court-sale, having been obstructed 
by the defendant, made an application to the Court, under 8. 268 of Act VIII. of 
1859, for the removal of the obstruction, but subsequently withdrew his application. 
The Court therenpon made an endorsement upon the application to the effect that 
aa the applicant did not wish to proceed further, no investigation was made. Held 
that no such order had been made as was contemplated by 8. 269 of Act VIIL. of 

}, that eectiou contemplating, at least, an order againat one party or the other ; 


EXECUTION OF DECRESS. 171 


and that, therefore, the provisions contained in the same section, as to the time 
within which a suit must be brought, did not apply to the caso of the plaintiff.— 
Bhikhaé (Original Plaintiff), Appellant, v. Sakérlal (Orginal Defendant), Respondent, 
I. L. R., 5 Bom. 440. 
335. If the purchaser of any such property is resisted or obstructed 
Obstrnction by claimant by any person other than the judgment-debtor 
other than judgment-debtor, claimiug in good faith a right to the present 
possession thereof, or f, in delivering possession thereof, any such per- 
sou is dispossessed, the Court, on the complaint of the purchaser or 
the person so dispossessed, shall inquire into the matter of the resist- 
ance, obstruction, or dispossession, as the case may be, and pass such 
order thereon as it thinks fit. 

The party against whom such order is passed may iustitute a suit 
to establish the right whicb he claims to the present possession of the 
property but, subject to the result of such suit (if auy), the order shall 

nal, 


Wen the defendant is in possession by virtue of an order under s. 269 of Act 
VITI. of 1859, the plaintiff can only succeed on the strength of his own title. K 
aad R, two out of five undivided Hindd brothors, sued V (a purchaser at an execu- 
tion-sule of the interest of one of the brothers other than K and R) for the recovery 
of certain land of which V had obtained possession under x. 269 of Act VIIT. of 
1859. The lower Courts awarded two-fifths of the land to K and R as beiny the 
amount of their share in the land. Held by the High Court that the decree could 
not be maintained, as K and R, being two of several co-parceners in undivided pro- 
perty, could not say that they were entitled to a specific share in any portion of 
that property. They might have sued for a general partition, or for a decrce declar- 
ing them entitled to joint possession with V. Buabaji v. Vasudeo (1. L. R., 1 Bom. 
95) followed. A purchaser at a Court's sale ought not to be put in exclusive posxes- 
sion of the whole ugdivided land by virtue of a decree against one co-purcener 
only.—Kallapa Bin Girmuallapa (Original Plaintiff), Appellant, v. Venkatesh Vinayuk 
(Uriginal Defendant), Respondent, I. L. R., 2 Bom. 676. 


I.—Of Arrest and Imprisonment. 


$36. A judgment-debtor may be arrested in execution of a decree 
Place of judgment-debt- at any hour and on any day, and shall, as suon 
or’a imprisonment. as practicable, be brought before the Court, and 
his imprisonment may be in the civil jail of the district in which the 
Court ordering the imprisonment is situate, or, when such jail does not 
afford suitable accommodation, in any other place which the Lucal 
Governmeut may appoiut for the confiuement of persous ordered by the 
Courts of such district to be imprisoned : 

Provided as follows :— 

(a) for the ‘aa aos of making an arrest under this section, no 
dwelling-house shall be entered after sunset or before suurise, and no 
outer door of a dwelling-house shall be broken open. But, when the 
officer authorized to make the arrest has duly gained access to any dwell- 
ing-house, he may uofasten and open the door of any room in which he 
has reason to believe the judgment-debtor is to be found: provided that, 
if the room be in the actual occupancy of a womau who is not the judg- 
ment-debtor, and who, according to the customs of the country, does not 
appear in public, the officer shall give notice to her that she is at liberty 
to withdraw ; and, after allowing a reasynable time for her to withdraw, 
and giving her every reasonable facility for withdrawiog, he may enter 
such room for the purpose of making the arrest : 
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(5) when the decree in execution of which a jadgment-debtor is 

oe arrested is a decree for money, and the judg- 

ment-debtor pays the amount of the decree 

and the costs of the arrest to the officer arresting him, such officer shall 
at once release him. 

The Local Government may, by notification published in the official 
Gavette, direct that, wherever a judgment-debtor ia arrested in execu- 
tion of adecree for money avd brought before the Court under this 
section, the Court shall iaform him that he may apply under Chapter 
XX. to be declared an insolvent, and that he will be discharged if he 
has not committed any act of bad faith regarding the subject of his 
application, and if he places all his property in possession of a receiver 
appointed by the Court. 

If, after such publication, the judgment-debtor express his inten- 
tion so to apply, and if he furnish sufficient security that he will appear 
when called upon, and that he will, within one month, apply under sec- 
tion 344 to be declared an insolvent, the Court shall release him from 
arrest : 

But if he fails so to apply, the Court may either direct the security 
to be realized, or commit him to jail in execution of the decree. 

In the case of a surety such security may be realized in manner 
provided by section 253. 

Tux above section applies to M. 8. C. C. ; also to P. S.C. C., except the last 

three clauses, 


Act X. of 1877, s. 886, ol. 5, applies to Small Cause Court debtors, and such 
persons can obtain the benefit of chap. xx. of that Act by applying to a Court 
bara ue jurisdiction under that chapter.—Syed Moidin v. Sundaramurthia, I. L. R., 


Iv ia not necessary that a special order of Court should be made, empowering 
an officer authorized to arrest a purda-nashin lady to enter the zandna of the house in 
which she resides. Under s. 836 of the Civil Procedure Code, if the officer is able 
to enter the house, ho may break into any room in the house, including the zandna, 
in order to effect the arrest.—S. M. Kadumbinee Dossee v. 8. M. Koylashkaminve 
Dossee, I. L. B., 7 Cal. 19. 

337. Every warrant for the arrest of the judgment-debtor shall 
Warrant for arreat to die direct the officer entrusted with its execution 
rect judgment-debtor to be to bring him before the Court with all conve- 
brought up. nient speed, unless the amount which he has 
been ordered to pay, together with the interest thereon aud the costs 
(if any) to which he is liable, be sooner paid. 


Tur shove section applies to M. 8. C. C. and P. 8. C. C. 


338. The Local Government may from time to time prescribe scales, 
Gealee of sabsistence- graduated according to rank, race, and national- 
allowances, ity, of monthly allowances payable for the sub- 
sistence of judgment-debtore, 
* ‘Taw sbove section applies to M. 5. C. ©, and P. 8. 0. 0. 
339. No judgment-debtor shall be arrested in execution of a decree 
Jndgment-debtor’s sub. unless and until the decree-holder pays into 
slatence-money. Court such sum aa, having regard to the ecales 
a0 fixed, the Judge thinks sufficient for the subsistence of the judg- 
ment-debtor from his arrest until he can be brought before the Court, 
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Wheo a judgment-debtor is committed to jail in execution of a 
decree, the Court shall fix for his subsistence auch monthly allowance 
as he may be entitled to according to the said scales, or, where no such 
scales have been fixed, as it considers sufficient with reference to the 
class to which he belongs. 

The monthly allowance fixed by the Court shall be supplied by 
the party on whose application the decree has been executed, by monthly 
payments iu advauce before the firat day of each month. 


The first payment shall be made to the proper officer of the Court 
for such portion of the current month as remains unexpired before the 
judgment-debtor is committed to jail, and the subsequent payments 
(if any) shall be made to the officer in charge of the jail 


Tus above section applies to M. 8. C. C. and P. 8. C. C. 


340. Sums disbursed by the decree-bulder for the subsistence of the 
Bubsistence-money tobe judgment-debtor iv jail shall be deemed to be 
costes in snit. costs iv the suit: 
Provided that the judgment-debtor shall not be detained io jail or 
arrested on account of any sum so disbursed, 


Tus above section applics to M. 8. C. C. and P. 8. 0. C. 


Release of judgment. 341. The judgment-debtor shall be dis- 
debtor. charged from jail, 

(a) on the amount mentioned in the warrant of committal being 
paid to the officer in charge of the jail; or 

(b) on the decree being otherwise fully satisfied ; or 

(c) at the request of the person on whose application he has been 
imprisoned ; or 

(d@) on such person omitting to pay the allowance as hereinbefore 
directed ; or 

(ce) if the judgment-debtor be declared an insolvent, as hereiuafter 
provided ; or 

(f/f) when the term of his imprisonment, as limited by section 342, 
is fulfilled: 

Provided that, in the second, third, and fifth cases mentioned in 
this section, the judgment-debtor shall not be discharged without the 
order of the Court. 

A judgment-debtor discharged under this section is not thereby 
diecharged from his debt ; but he cannot be re-arrested under the decree 
ia execution of which he was imprisoned. 


Tug above section applies to M.S. C. C. and P. 8. C. C, 


Tux decree in an administration-suit directed A, a party to the suit, to pay over 
a sum of money, which she admitted was in her hands, to ber own attorney in the 
suit, to be applied by him as directed by the decree. A refused to pay over the 
money, and she was imprisoned for disobedience to the Court's order. After she 
had been in Berar for eix months, she applied to the Judge of the Court below, 
under Act X. of 1677, 8. 341, te be dischar . This order was refused. Held, 
on sppeel, that the proceeding under which A had been imprisoned was not in 
execution of a decree, but that she was imprisoned under process of contempt, 
and that the provisions of ss. 341 and 342 did not. apply to the case—Martia v. 


‘ 


Lawrence, I, L. B., 4 Cal. 655 


“¥94 INSOLVENT JUDGMENT-DEBTORS. 


Juontrent not to ex: $42. No person shall be imprisoned in exe- 
daca soaaie na cution of a decree for a longer period than six 
months ; 


or for a longer period than six weeks if the decree be for the pay- 
When not to exceed aix ment of a sum of money not exceeding fifty 
rupees. : 
Tue above section applies to M. 8. C. C. and P. 8. C: C. 

Hewp by a majority of the Fall Bench i and Bayley, JJ., dissenting) 
that a judgment-debtor, imprisoned in satisfaction of the decree against him under 
Act VIII. of 1859, is not entitled, under Act X. of 1877, to be released on the 
coming into operation of the latter Act, if he have then been imprisoned for more 


than six months but less than two years.—In the matter of the petition of Ratanji 
Kalianji and six others, I. L. R., 2 Bom. 148. 


Tus decree in an administration-suit directed A, a party to the suit, to pay over 
asum of money, which she admitted was in her hands, to her own attorney in the 
suit, to be applied by him as directed by the decres. A refused to pay over the 
money, and she was imprixoned for disobedience to the Court’s order After she had 
been in privon for six months, she applied to the Judge of the Court below, under 
Act X. of 1877, s. 341, to be discharged. This order was refused. Held, on appeal, 
that the proceeding under which A had been imprisoned was not in execution of a 
decree, but that she was imprisoned under process of contempt, and that the pro- 
viniona of as, 341 and 342 did not apply to the case.—Martin v. Lawrence, I. L. R., 
4 Cul. 655. 

343. The officer entrusted with the execntion of the warrant shall 

Endorsement of warrant, @%dorse thereupon the day on, and the manner 

in, which it was executed, and, if the latest day 

specified in the warrant for the return thereof has been exceeded, the 

reason of the delay, or if it was not executed, the reason why it was nut 

aon and aball return the warrant with such endorsement tu the 
urt, 

If the endorsement is to the effect that such officer is unable to 
execute the warrant, the Court shall examine him on oath touching his 
alluged inability, and may, if it thinks fit, summon aud examine wit- 
nesses ag to such inability, and shall! record the result, 


Tus above section applies to M.S, C. C. and P. S.C. C. 
CHAPTER XX. 
Or INSOLVENT JUDGMENT-DEBTORS. 
344. Any judgment-debtor arrested or imprisoned in execution of 
Power tojapply for de- a decree for money, or against whose property 
olaration of insolvency. an order of attachment has been made in exe- 
cution of such a decree, may apply in writing to be declared an insul- 
veut. 3 
_ _ Any holder of a decree for money may apply in writing that the 
judgment-debtor may be declared an insolvent. 
Every auch application shall be made to the District Court withia 
the local fimits of whose jurisdiction the judgment-debtor resides or is 
in custody. 


_ & Penson applying under Act X. of 1877, 8. 344, must satiefy the Court that 
his case eomes within the provisions of «. 351, and the burden of proof lies upon 


him. An ander dismissing such an 5 ae we is ¢ gee under «. 588.— 
par aga v. Brij M Thakoor, 1. L. B., 4 Cal. ‘ollowed in lL. L. B., 
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TaRRE is no appeal from an order made under Act X. of 1877, s. 351, refusin 
to grunt an application to be made an insolvent. The appeal allowed under a. 588, 
cl. 17, so far as an order under a. 351 is concerned, is on behalf of the judgment- 
creditor only.—Juggutjeebun Gooptoo v. Haro Coomar Pal, L. L. R., 5 Cal. 719. 
Dissented from in I. L. B., 6 Cal. 168. 


Tus Deputy Commissioner of Akyab, sitting aa District Judge, hae power to 
entertain applications under Act X of 1877, chap. xx. 8. 6 (d) of that Act inte 
no obstacle in the way of his dealing with such | He pd nor docs the exercise of 
such power in any way “ affect the jurisdiction of the Recorder of Rangoon" aittin 
as an [nsolvent Court in Akyab within the meaning of that section —Jn re Abdoo 
Hamed, I. L. R., 4 Cal. 94. 


Tue effect of Act X. of 1877, 8. 5 coupled with sch. 2, is to render tho whole of 
chap. xx. (relating to insolvent debtors) inapplicable to a Mufassal Small Cause 
Court, notwithstanding the words “any Court other than a District Court” and any 
Court situate within his district, which ocour in that section, Consequently the Go- 
vernment Resolution of 3rd April 1878, investing the Judge of the Sma)l Cause 
Court at Ahmedabad with powers, under the said chapter, to ad eee in insolvenc 
Matters, is ultra vires and invalid. —Lallu Gancah v. Ranchhod Kahandas, I. L. R., 


Bom. 641. 
‘nabs $45. The application, when made by the 
a i aaa judgment-debtor, shall set forth— f 

(a) the fact of his arrest or imprisonment, or that an order for 
the attachment of his property has been made, the Court by whose 
order he was arrested or imprisoned, or by which the order of attach- 
Ment was made, and, where he has been arrested or imprisoned, the 
place in which he is in custody ; 

(b) the amount, kind, and particulars of bis property, and the value 
of any such property not consisting of money ; 

(c) the place or places in which such property is to be found ; 

(d) his willingness to put it at the disposal of the Court ; 

(ce) the amount and particulars of all pecuniary claims against 
him ; and 

(f) the names and residences of his creditors, so far as they are 
known to or can be ascertained by him. 

The application, when made by the holder of a decree for money, 
shall set forth the date of the decree, the Court by which it was passed, 
the amount remaining due thereuoder, and the place where the judg- 
ment-debtor resides or 1s in custody. 


846. The application shall be signed and verified by the applicant 
Subscription and verifioa- in manner hereinbefore prescribed for signing 
tion of application. and verifying plaiuts. 


347. The Court shall fix a day for hearing the application, and 
Service of copy of appli. shall cause a copy thereof, with a notice in 
cation and notice. writing of the time and place at which it will be 
heard, to be stuck up in Court and served at the applicant’s expense— 
where the applicant is the judgment-debtor—on the holder of the 
decree in execution of which he was arrested or imprisoned or the order 
of attachment was made, or on the ‘pleader of such decree-holder, and 
on the other creditors (if any) mentioned in the application : 

where the applicant is the decree-holder—on the judgment-debtor 

or his pleader, | 
The Court may, if it thinks fit, publish, at the applicant's expense, 
ae eee in such official Gazettes aud public aewspapers as it 
uks Ot, | 
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the applicant is the jadgment-debtor, the Court may 
pel hoi mis payments under ths section if satisfied that he is 
unable to make them. 


$48. The Court may also, if it thinks fit, cause a like copy and 

Power to serve other cre- uotice to be served on any other person alleg- 

ditors. ing himself to be a creditor of the applicant 
aod applying for leave to be heard on the application. 


849. Where the judgment-debtor is under arrest, the Court may, 
Powers of Oourt as to pending the hearing under section 350, order 
jndgmeut-debtor under ar- him to be immediately committed to jail, or 
meat leave him in the custody of the officer to whom 
the service of the warrant wus entrusted, or release him on his furnishing 
sufficient security that he will appear when called upon. 


350. On the day so fixed, or on any subsequent day to which the 
Procadure at hearing, Court may adjourn the hearing, the Court shall 
examine the judgment-debtor, in the presence 
of the persons on whom such notice has been served or their pleaders, 
asto his then circuinstances and as to his future means of payment, 
and shall hear the said decree-holder, the other creditors mentioned in 
the application, and the other persons (if any) alleging themselves to be 
creditors, in opposition to the judgment-debtor’s discharge ; and may, if 
it thinks fit, grant time to the said decree-holder and other creditors or 
persons to adduce evidence showing that the j udgmeat-debtor is not 
eutitled to be declared an insolveut, 


laration ingolven. 
eet ees of re- 351. If the Court is satisied — 
dviver, 

(a) that the statements in the application are substantially true ; 

(b) that the judginent-debtor has uot, with iutent to defraud hig 
creditora, concealed, trausferred, or removed any part of his pruperty 
Since the institution of the suit in which was passed the decree in exe- 
ention of which he was arrested or imprisoned, or the order of attach- 
meut was made, or at any subsequent time ; 

(c) that he has not, knowing himself to be unable to pay his debts 
in full, recklessly contracted debts or given an unfair preference to any 
of his creditors by any payment or disposition of his property ; 

(2) that he has not committed any other act of bad faith regard- 
ing the matter of the appliention, 

the Court may declare him to be an insolvent, and may also, if it 
thiuks tit, make an order appointing a receiver of his property, or if it 
dves not appoint such receiver, may discharge the insolvent. 

If the Court is not ao satistied, it shall make an order rejecting the 
application. 

Ax order refusing to grant an arpltostion to be made an insolvent is appealable 
ri 


ander cl. 17, s. 688 of the Code of Civil Procedure. Such an order must be consi- 
dered to be one made under a. 361.—Nubbi Buksh o. Chasui, I. L. R., 6 Cal. 168. 


A Person applying under Act X. of 1877, s. 844, must satisfy the Court that 
hie case comes within the provisions of s. 851, and the burden of proof lies upon 
him. An order dismissing such an i af ek iae ia appealable uader s. 583.— 
Musotes Hoseuia e. Brij Mohun Thakoor, I. L. RB, 4 Cal. Bhs. Followed in I. L. B, 


Oa od 
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: 3, IN ptrsuance of a previous agreement with B, and on being preesed by B 
‘who had a pecuniary claim aguinst him, assigned to 'B the whole of his pro ‘dl by 
way of sale, in consideration in part of B's pecuniary claim against him. Held that 
by such assignment J did not give B an “ undue preference” to his other creditors, 
Within the meaning of a 351 of Act X. of 1877.—Joakim Sy ellant) v. The 
Secretary of State for India and others (Respondents), I. L. B., Alt. 530. 


Ay appeal lies against an order passed under section 351 of Act X. of 1877 
although it was an order refusing to declare petitioner un insolvent. The words use 
in cl. d of 8. 351, “the matter of the application,” embrace the insolvency, 
and all the facts and circumstances matvrial to explain the insolvency. Acts of bad 
faith towards creditors just at the period at which the applicant was contemplating 
insolvency may be held to be part of the matter of the application. A Judge would 
not be exercising a right discretion wader section 351 if he refused relief in tho case 
of persons who, although knowing that they had not the means of paying at the 
time the debt was contracted, yet honestly believed upon reasonable grounds that 
they would have the means of paying eveutually.—Bavachi Packi o. Pierce, Leslie, 
& Co., I. L. R., 2 Mad. 219. 


352. The creditors mentioned in the application, and the other 
Creditors to prove their persons (if any) alleging themselves to be cre- 
debts. ditors of the insolvent, shall then produce evi- 
dence of the amount and particulars of their respective pecuniary claims 
against him; and the Court shall, by order, determine the persons who 
have proved themselves to be the iusolvent’s creditors and their respective 
Schedule to be framod. = debts, and shall frame a schedule of such per- 
sous and debts; and the declaration under sec- 
tion 351 shall be deemed to be a decree in favour of each of the said 
creditors for their said respective debts. 
A copy of every such schedule shall be stuck up in the Court-bouse, 
Nothing in this section shall be deemed to entitle a partner in an 
insolvent tirm, or, when he bas died before the insolvency, his legal re- 
presentative, to prove in competition with the creditors of the firm, 


. 353, Any creditor of the insolvent who is not mentioned in such 
Applications by unvhe Schedule may apply to the Court for permission 
duled creditors. to produce evidence of the amount and parti- 
culars of his pecuniary claims against the insolvent, and, in case the 
apjlicant proves himself to be a creditor of the insolvent, for an order 
directing his name to be inserted in the schedule as a creditor for the 
debt so proved. 

Any creditor mentioned in the schedule may apply to the Court 
for an order altering the schedule so far as regards the amount, nature, 
or particulars of his own debt, or to strike out the name of another 
creditor, or to alter the schedule so far as regards the amount, nature, 
or particulars of the debt of auother creditor. 

Iu the case of any application under this section, the Court, after 
causing such notices agit thinks fit to be served, at the applicant's 
expeuse, on the iusolvent aud the other creditors, and hearing their 
objections (if any), may comply with or reject the application, 


364. Every order under section 351 shall be published in the local 
Effect of order appoint. Official Gazette, and shall operate to vest in the 
tng Reoeiver. Receiver all the insolvent’s property (except 
the particulars specified m the first provied to section 266), whether 
set forth in his application or not. 


C.P. 23 
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‘The Receiver so appointed shall give such security as the Court 
sss i a anes pay aie: and shall possess himeelf of all such 
mand collect sssets. property, except as aforesaid ; Sie 
and on his certifying that the gpa ne placed aire in aged 
ischarge sion thereof, or has done everything in his 
a ccmuns power for that purpose, the Court may discharge 
the insolvent upon such conditions (if any) as the Court thinks fit. 


$56. The Receiver shall proceed under the 
lca direction of the Court— 

(a) to convert the property into money : 

(b) to pay thereout debts, fines, and penalties (if any) due by the 
insolvent to Government : 

(c) to pay the said decree-holder's costs : 

(d) to discharge, according tv their respective prtorities, all debte 
secured by mortgage of the insolvent’s property : 

(e) to distribute the balance among the scheduled creditors rate- 
ably according to the amounts of their respective debts and without 
any preference : 

and such Receiver may retain, as a remuneration for the perform- 

Hie right to remunera- ance of his duties, a commission, to be fixed 
tion. by the Court, not exceeding the rate of five per 
centum upon the amount of the balance so distributed (the amount of 

Delivery of surplus, the commission so retained being deemed a 

distribution), and shall deliver the surplus (if 
any) to the insolvent or his legal representative : 

Provided that, in any local area in which a declaration has been 
made under section 320 and is in force, no sale of immoveable property 
paying revenue to Government or held or let for agricultural purposes 
shall be made by the Receiver; but, after he had sold the other pro- 
perty of the isolvent, the Court shall ascertain (@) the amount re- 
quired to satisfy the claims of the scheduled creditors atter deducting 
the monies already received, (b) the immoveable property of the in- 
solvent remaining unsold, and (c) the incumbrances (if any) existing 
thereon, and shall forward a statement to the Collector coutaining the 
particulars aforesaid ; and thereupon the Collector shall proceed to raise 
the amount so required by the exercise of such of the powers couferred 
ou him by sections 322 to $25 (both inclusive) as be thinks fit, and sub- 
ject to the provisions of those sections, so far as they may be applicable ; 
and shall bold at the disposal of the Court all sums that may come to 
his hands by such exercive. 


357, An insolvent discharged under section 351 or 355 shall not 
BWect of discharge. be arrested or imprisoned on account of any of 
- the scheduled debts, But (subject to the pro- 

visions of section 358) his property, whether previously or subsequently 
acquired (except the particulars specified in the first proviso to section 
266, and exoept the property vested in the Receiver), shall, by order of 
the Court, be liable to attachment and sale until the debts due to the 
achoduled creditors are satisfied to the cxtent of one-third, or until the 


isa A a aaa from the date of the order of discharge under 


DEATH, MARRIAGE, AND INSOLVENCY OF PARTING. 179 


‘’ $88. If the aggregate amount of the scheduled debts is two hundred 

Declaration that insect. rupees ora less sum, the Court may, and ia 
vent is discharged from i- any case after the scheduled debts have bedn 
apulity: satisfied to the extent of one-third, or after the 
expiry of twelve years from the order of discharge, the Court shall, 
declare the insolvent discharged as aforesaid absolved from further 
liability in respect of such debts. 

Procedure in case of dis- 359. Whenever, at the hearing under sec- 
honest applicant. tion 340. it is proved that the applicant has 

(a) been guilty, in his application, of any concealment or of wil- 
fully making any false statement as to the debts due by him, or respect- 
ing the property belonging to him, whether in possession or in ex- 

ctancy, or held for him in trust ; 

(b) fraudulently concealed, transferred, or removed any property ; or 

(c) committed any other act of bad faith regarding the matter of 
the application, 

_ the Court shall, at the instance of any of bis creditors, sentence 
him by order in writing to imprisonment for a term which may extend 
to one year from the date of committal. 

Or the Court may, if it think fit, send him to the Magistrate to be 
dealt with according to law. 


960. The Local Government may, by notification in the official 
Investment of other Courtae Gazette, invest any Court other than a District 
with powers of Distrios Court with the powers conferred on District 
one Courts by sections 344 to 359 (both inclusive). 
Transfer of cases. and the District Judge may transfer to any 
Court situate in his district, and so invested, apy case inatituted under 
section 344. 
Any Court so invested may entertain any application under section 
344 by avy person arrested in execution of a decree of such Court. 
_ Nothing in this chapter shall apply toany Court pavin jurisdiction 
in the towus of Rangoon, Maulmain, ak rab, and Bassein, where the pro- 
perty of the judgment-debtor exceeds in value two thousand five hundred 
rupees, or the amount of the pecuniary claims against him exceeds five 
thousand rupees, or such property, or any part thereof, is situate outside 
British Burma, 
Tux above section applies to M. 8. C. ©. 


PART II. 
OF INCIDENTAL PROCEEDINGS, 


CHAPTER XXI. 
Ov Tax Deats, Marriage, AND INSOLVENCY OF PARTIES, 

Wo abatement by party’ $61. The death of a plaintiff or defendant 
death if right refi sar. shall not cause the suit to abate if the right to 
gue survives. 

Tustratione. 


(z.) A covenants with B and C to pay an annuity to B during C's life. 3B and 
OG sue A to compel payment. B dies before the decree : the right to sue sarvives to 
C, and the suit doce not abate. - - 


i 
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- (6. same case, all the parties die before decree. Fhe right ‘to qap sur- 
ees os the mrnausirs of the survivor of B and C, and be may continue the surt 


: saa teitee: } 
arches sues B for Libel A dies. The right to sue doos not survive, and the 
quit abates. , 7 aude 
‘ | of s, Hindu joint family under the Mitékshar4 law, institutes, 
rl atte ; eet family = rty. A dies leaving B, 6 minor son, bis Beir, 
The po ete survives to B, and the suit does not abate. 
Tur above gection applies to M. 8. C. C. and P. 8. C. C. 


$62, If there be more plaintiffs or defendants than one, and any 
Procedureip case of death of them dies, and if the right to sne survives 
ef one of several plaintiffs to the surviving plaintiff or plaintiffs alone, or 
or defendants, if right to aguinst the surviving defendant or defendants 
saat iea alone, the Court shall cause an entry to that 


affect to be made on the record, and the suit shall proceed at the in- 

stance of the surviving plaintiff or plaintiffs, or against the surviving 

defendant or defendants, 
Tun above section applies to M. 8. C. C. and P. 8. C. C: 


$63. If there be more plaintiffs than one, Eales any of them sr 
and if the right to sue does not survive to the 
saat or nce surviving plaintiff or plaintiffs alone, but sur- 
where right to eue survives vives to him or them and the legal representa- 
pirates a tive of the deceased plaintiff jointly, the Court 
earn apa may, on the application of such legal repre- 
sentative, enter his name on the record in the place of such deceased 
plaintiff, and the suit shall proceed at the instance of the surviving 
plaintiff or plaintiffs and such legal representative, 
Tux above section applics to M. 8. C. C. and P. S. 0. C. 
Tv a plaintiff dies after deoree, his representatives are not bound to apply within 
G0 days to be made ies to the suit, but have the same time to file an appeal 
as the plaintiff would bave had, The Civil Procedure Code, se. 363—365, and the. 
Limitation Act, sch. ii, art. 171, do not apply to the case of a plaintiff dying 
after decree.—Ramagéda Saatri, a minor under the guardianship of the executors 
Muttus4mi Ayyar and another (Plaintiffs), Appellants, ». Minatchi Ammal and 
another (Defendunts), Respondents, I. L. R., 3 Mad. 236. 
' Sea, 2, art. 171 of the above Act, which gives a period of sixty days to a person 
elaiming to be the legal representative of a deccased plaintiff under Act X. of 1877, 
8. 363 or s. 365, does not apply to the representative of a deceased judgment-debtor. 
claiming admission to continge executioa-proceedings commenced by him Act X, 
of 1877 doos not provide that applications for execution shall, like suits, abate by 
the death of the judgmeat-creditor. Such a representative may, therefore, come in 
=" . ai pe patent in i pune tain in sch. 2, ae sh liar lof rine 
0 , subjec ale itions as would a nis principal.— 
Gulabdas ve. | ccatunas Maree LL. B., 3 Bom. 221. er Pe 
$64. If, within the time limited by law, no application be made to 
Procedure where no ap. the Court by any person claiming to be the 
plication, made by rapre- egal represeutative of @ deceased plaintiff, the 
aes deceased plaint- suit shall proceed at the instance of the serviv- 
. ing plaintiff or plaintiffs ; 
and the legal representative (if any) of the deceased plaintiff shall, 
be made a party, and shall be interested in and bound by the decree 
Pa in the suit, in the aame manner ag if the suit had proceeded at 
1 ingtance conjointly with the surviving plaintiff or plaintiffs, 
Tux above section applice to M. S.C. C. and P. §, ¢. C, - 
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” $65. In case of the death of a sole plaintiff or sole surviving 

Procedure incase ofdeath Plaintiff, the Court may, where the right to 
of sole, or sole surviving, sue survives, on the application of the legal 
Plsiatif. representative of the deceased, enter his name 
in the poe of such plaintiff on the record, aud the suit shall thereupon 


P 
TE above section applies to M. 8. C. C. and P. 8. C. C. 


NoTwitusTanpine that 9. 582, Civil Procedure Code, does not expressly direot 
that the word “ pluintiff" occurring in s. 366 shall be held to include an “ appel- 
lant,” yet the power conferred by s. 366 on the Court of original jurisdiction te 
award costs against the estate of a deceased plaintiff may, by analogy, be taken 
to be conferred on the Appellate Court. Lakshmibai v. Balkrishna C L. BR. 4 
Bom. 654) followed.—-Per Mitter, J. (Garth, C.J., dubitunte), I. L. B., 8 Cul. 440. 


Ir a plaintiff dies after decree, his representatives are not bound to apply withia 
60 days to be made parties to the suit, but have the same time to file an appeal us 
the plaintiff would have had. The Civil Provedure Code, ss. 363—365, and the 
Limitation Act, sch. ii., art. 171, do not apply to the case of a plaintiff dying 
after decree.—Ramandda Sdstri, a minor under the guardianship of the executors 
Muttusimi Ayyar and another (Plaintiffs), Appellants, ». Minatchi Ammdal and 
another (Defendants), Respondents, I. L. R., 3 Mad. 236. 

Scu. 2, art. 171 of the above Act, which gives a period of sixty days to a person 
claiming to be the legul representative of a deceased plaintiff under Act X. of 1877, 
a, 363 or 8. 365, dues not apply to the representative of a deceased judginent-debtar 
claiming admission to continue execution-proceedings commenced by him. Act X. 
of 1877 does not provide that applications for execution shall, like suits, abate by 
the death of the judgment-creditor. Such a representative may, therefore, come in 
at any time, as his coming in is contemplated in sch. 2, art. 179, expl. 1 of Act XV. 
of 1877, subject always to the same conditions as would apply to his principal._— 
Gulabdas v. Lakshman Narhar, I. L. R., 3 Bom. 221. 

A soLe plaintiff having died after decree, an application was made more than 
60 days after his death, by his legal representative, for an order that bis name might 
be substituted on the record for that of the original pluintiff, and that a sum of 
money to which the original plaintiff, if alive, would have becn entitled, might be 
paid to him, the legal representative. Held that 8. 372 of the Civil Procedure Code 
did not apply to the cause, that section contemplating a proceeding befure the deter- 
mination of the suit ; and, further, that the application was barred by Act XV. of 
1877, ech. ii., art. 171. Held also that 6. 232 had no application. 5. 36.5 of the Civil 
Procedure Code (amended by Act XII. of 1879, 8, 61) doves not apply to the case 
of a sole plaintiff dying after decree, the right to sue being merged in the decree.— 
Cally Churo Mullick (Plaintif£) v. Bhuggobutty Churn Mullick and others (Defend- 
ants), 5 Cal. Law Rep. 108. 


A JUDGMENT-DEBTOR applied that an execution-sale of property belonging to 
him shonld be set aside, as the deoree-holder was dead when such sale tovk place, 
and such sale was in consequence invalid. Thia application was disposed of by the 
Gourt executing the decree in the presence of the judgment-debtor and purchaser. 
The Court held that the fuct of such sale having taken place after the deoree-holder’s 
death was no ground for setting it aside, and disallowed such application, and made 
au order confirming such gale. Held per Pearson, J., that the application for the 
execution of the decree abated on the death of the decree-holder, not having been 

secuted by his legal representative, and such sale was under the circumstances 
improper and invalid, and the order confirming it should be set aside. Per Spankie, 
J., that such sale was not invalid by reason of the decree-holders’sa death before it 
took plgce. The order confirming it, however, was improper, and should be reversed 
and the case should be remanded to be dealt with er the provisions of su. 368 
and 366 of Act X. of 1877, as the Court exeenting the deeree should have pro- 
ceeded ander those sections. Per Oldfield, J., and Straight, J., that the death of 
the decree-holder prior to such sale did not render it void. The provisions of es, 
365 and 366 of Act X. of 1877 could not be adapted to execution-proceedings. As 
such sale hed heen | areas and conducted according to lew, it had properly been 
movie Raa (Judgment-debtor) v. Mohan Singh (Auction-purchaser), L L. RB, 


2, 
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$66. If, within the time limited by law, no such application be 
Abatement where no ap. “ade to the Court by any person claiming tc 
plication by representative be the legal representative of the deceased 
of deceased plaintiff. plaintiff, the Court may pass an order that the 
suit shall abate, and shall, on the application of the defendant, award 
to the defendant the costs which he may have incurred in defending 
the suit, to be recuvered from the estate of the deceased plaintiff ; 
or the Court may, if it think proper, on the application of the de- 
fendant, and upon such terms as to costs or otherwise as it thinks fit, 
pass such other order as it thinks fit for bringing in the legal represent- 
ative of the deceased plaintiff, or for proceeding with the suit in order 
to a final determination of the matter in dispute, or for both those pur- 
oses, 
: Ezplanation.—A certificate of heirship, or a certificate to collect 
debts, does not of itself constitute the person holdiug it the legal re- 
presentative of the deceased. But when the person holding any such 
certificate obtains thereby property belonging to the deceased, he may 
be treated as a legal representative liable in respect of such property. 
Tue above section applies to M. 8. C. C. and P. 8. C. C. 


NotwiTastanpina that s. 582, Civil Procedure Code, does not expressly direct 
that the word “ plaintiff" occurring in s. 366 shall be held to include an “ appellant,” 
yet the power conferred by #. 366 on the Court of original jurisdiction to swarc 
costa against the estate of a deceased plaintiff may, by analogy, be taken to be con- 
ferred on the Appellate Court. Lakshmibai o. Balkrishna (TI. L. R., 4 Bom. 654) fol- 
lowed.—Per Mittor, J. (Garth, C.J., dubitante), I. L. R., 8 Cal. 440. 


An ApreLiate Court rejected the application of the legal representative of - 
deceased sole plointiff-appellant to enter his name in the place of such appellant or 
the record, on the ground that such A Lure had not been made within the time 
limited by law, and passed un order that the suit should abate. Held that the order 
of the Appellate Court, passed under the first perenre Pe of s. 366 of Act X. of 1877 
not being appealable under cl. 18, 8. 588, of that Act, nor being a decree within the 
terns of 4. s from which a second appeal would lie, was not appealable-—Ahmaa 
Ata (Plaintiff) ev. Mata Badal Lal (Defendant), I. L. R., 3 All. 844, 


A JUPOMENT-pEBTOR applied that an excoution-sale of property belonging tc 
him should be set aside. ua the decree-holder was dead when such sale took place, 
aud such sale was in consequence invalid. This application was disposed of by the 
Conrt executing the deeree ia the presence of the judgment-debtor and purchaser. 
The Court held that the fact of such sale having taken place after the decree-holder’ 
death was no ground for setting it aside, and dixallowed such application, and made 
an order confirming such sale. Held per Pearson, J., that the application for thc 
execution of the decree abated on the death of the decree-holder, not having been 

rosecuted by his logal representative, and such sale was under the circumstances 
improper and invalid, and the order confirming it should be set aside. Per Spankie, 
J., that auch sale was not invalid by reason of the decree-holder’s death before it 
took place. The order confirming it, however, was improper, and should be reversed 
and the case should be remanded to be dealt with under the provisions of ss. 365 
and 366 of Act X. of 1877, as the Court excouting the deeres should have pro- 
weeded under those sections. Per Oldfield, J., and Straight J., that the death of 
the decree-holder prior to suoh sale did not render it void. The provisions of ss. 
865 and 366 of Act X. of 1877 could not be adapted to exeontion-proceedi As 
such sale had been published and conducted acconting to law, it had property been 
yy a aaa (Judgment-debtor) ». Mohan Singh (Auction-purchaser), I. L. #., 


367. If any dispute arise as to who is the legal representative of a 
Procedare in case of dis. deceased plaintiff, the Court may either stuy 
zw cst representative of the suit until the fact has been determined iu 
plains,“ another suit, or decide at or before the. hearin 
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of the suit who shall be admitted to be such legal representative for 

the purpose of prosecuting the suit. 
THE above section applies to M. S.C. C. and P. 8. 6. 0. 

368. If there be more defendants that one, and any of them die 

Procedure in case of death before decree, and the right te sue does not sur- 

of one of several defend- vive against the surviving defendant or defend- 
ants, ants alone, 

or of sole or sole surviv- and also in case of the death of a sole 

ing defendant. defendant, or sole surviving defendant where 

the right to sue survives, 

the plaintiff may make an application to the Court, specifying the 
name, description, aud place of abode of any person whom he alleges to 
be the legal representative of the deceased defendaut, and whom he 
desires to be made the defendant in his stead. 

The Court shall thereupon enter the name of such representative 
on the record in the place of such defendant, 

and shall issue agummons to such representative to appear on a 
day to be therein mentioned to defend the suit; | 

and the case shall thereupon proceed in the same manner as if such 
representative had origiually been made a defendant, aud had been a 
party to the former proceedings in the suit : 

Provided that the person so made defendant may object that he is 
not the legal representative of the deceased defendant, or may make 
auy defence appropriate to his character as such representative. | 

When the plaintiff fails to make such application within the period 
prescribed therefor, the suit shall abate, unless he satisfies the Court 
that he had sufficient cause for not making the application within such 

eriod. 

: Tir above section applies to M. 8. C. C. and P. 8. C. C. 
NorwiTasTaNnping that s. 582, Civil Procedure Code, docs not expressly direct 

that the word * plaintiff” occurring in s. 366 shall be held to include an “ appellant,” 

yet the power conferred by 8. 366 on the Court of original jurisdic'iun tu award 

costs against the estate of a deceased plaintiff may, hy analogy, be taken to be con- 

ferred on the Appellate Court. Lakshmmibai v. Balkrishna (I. L. B., 4 Bom. 654) 

followed.— Per Mitter, J. (Garth, C.J., dubitante), I. L. R., 4 Cal. 840. 


Procepure analogous to that laid down in Act X. of 1877, 9. 368, in respect to 
the death of a defendant, must be applied in the case of the death of a respondent. 
Where, therefore, a respondent dices Aaring the pendency of an appeal, it is for the 
appellant to take the initiative, and he is at liberty to select one or more persons to 
defend the appeal ; and no person, other than the pcr#on go selected, has a right to 
force himself into the proceedings, and to claim to have his name entered as repre- 
sentative of the deceased respondent inst the appellant’s consent. Persons 0 
introduced on the record may or may not be the real representatives of the deceased 
respondent, but the merite of their claim to be such, on the ground of any right or 
status, such as that of adoption, is immaterial to the determination of the appeal.— 
Lakshmibai v. Balkrixbna, 1. L. R., 4 Bom. 654. 


869. The marriage of a female plaintiff or defendant shall not 

Suit not abated by mar- cause the suit to abate, but the suit may, not- 

riage of female party. withstanding, be proceeded with to judgment, 

and, where the decree is agaiust a female defendant, it may thereupon 
be executed against her alone. 

If the case is one in which the husband is by law liable for the 

debte of his wife, the decree may, with the permission of the Court, be 
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executed against the husband also; and, in case of judgment for the 
wife, execution of the decree may, with sach permission, be iesied upon 
the application of the huaband where the husband, is by law entitled 
tu the subject-matter of the decree, 


Tre above section applies to M. 8. C. C. and P. 8. C. OC, 


$70. The bankruptey or insolvency of a plaintiff in any suit whick 
When plaintiff's bank. his assignee or the receiver appointed under 
ruptey or insulvency bars section 351 might maintain for the benetit of 
suit. his creditors shall not bar the suit, unless such 
a-siynee or receiver declines to coutinug the suit and to give security 
for the Gosts thereof within such time as the Court may order, 
If the assignee or receiver neglect or refuse to continue the suit 
Procedure when assignee 8nd to give such security within the time sc 
fails to vontiaue eait or ordered, the defendant may apply for the dis- 
give security. missal of the suit un the ground of the plaint- 
iffs bankruptoy or insolvency, and the Court may dismiss the suit and 
award to the defendant the costs which he has‘iucurred in defending 
the same, to be proved as a debt against the plaintiff’s estate. 


Tar above section applies to M. 8. 0. C. and P. 8. C. C. 


$71. When a suit abates or is dismissed under this chapter, no 
Effect of abatement or fresh anit shall be brought on the same cause 
disminea}. of action, 
But the person claiming to be the legal representative of the 
Application to set aside deceased or bankrupt or insolveut plaintiff 
abatement or dismiasal. may apply for an order to set aside the order 
fur abatement or dismissal; and, if it be proved that he was prevented 
by any sutficieut cause from continuing the suit, the Court shall set 
aside the abatement or dismissal upou such terms as to costs or otherwise 
aa it thinks fit. 
Tuk above section applica to M. 8. C. C. and P. S.C. C. 


Wuerek a suit was declared abated in 1868 under s. 102 of Act VITT. of 185€ 
for non-prosecution by the representative of a deceased plaintiff ; Medd that the Civi 
Procedure Code, a. 371, was no bar toa fresh suit instituted in 1880 on the same 
eause of action.—Balikunath Ramen Menon (8td Defendant), Appellant, v. Mul- 
Jankaji Sri Kumuran Nambudri (Plaintif£), Respondent, I. L. B., 3 Mad. 31. 

Uron the death of a sole plaintiff, if no application to revive is made within 
wixty days from the date of the plaintiff's death, the suit abates. But the Court 
may, under Act X. of 1877, 8.371, revive the suit on the application of the lega 
representative of the plaintiff within three yeare from the time when the right tc 
apply accrues, if he can shew that he was prevented by sufficient cause from con- 
tinuing the euit.—Bhoyrub Dass Johurry v. Doman Thakoor, I. L. B., 5 Cal. 139. 


$72. In other cases of assignment, creation, or devolution of an 
Procedure in case of as- interest pending the suit, the suit may, wit 

sigament pendiag wait. the leave of the Court, given either with the 
consent of all parties or after service of notice in writing upon them 
and hearing their objections (if any), be continued by or against the 
person to whom auch iuterest has come, either in addition to, or in sub- 
stitution for, the person from whom it hes passed, as the case may re- 
quire, 

. Tn above section spplics to M. G. ©. C. and P. S.C. C. 


WITHDRAWAL AND ADJUSTMENT OF SUITS, 188 


"Pre words, “pending the suit," in Act X. of 1877, & 372, relate to a suit in. 
‘which no final order has been made.—Gocool Chunder Gossamee ». The Adminis- 
trator-General of Bengal, I. L. R., 5 Gal. 726. 


Arrer a decree had been made in a suit, the caso was, in 1875, struck out of 
the board for want of prosecution. No steps were taken to have it restored. In 1879 
both the plaintiff and defendant died. In the same year the heirs of the plaintif® 
instituted a suit against the administrator of the defendant for the purpose of havin 
the decree in the original suit carried out. This suit was dismissed by the Court 0 
first instance under Act X. of 1877, 8.13; but the Appellate Court, holding that the 
original suit was aubsisting, and might be reconstituted, directed that the plaintiffe 
shonld be allowed to amend their plaint by putting it into the forin of a petition 
under s. 372 of the same Act. On a petition by the plaintiffs praying that the 
original sit might be revived and restored to the board : Meid that the application 
was not barred under sch. 2, art. 178. Even if art. 178 was applicable, the applica- 
tion Would not be barred, limitation running from the time when the suit was alwed 
to be reconstituted. —Govind Chunder Goswami v. Rungun Money, LL. R., 6 Cal. 

A suit was inatituted by the trustee appointed under a will, against the execu- 
trix, for the purpose of having the trusts of the will carricd into execution. A 
decree was made and certain directions were given for the purpose of having a 
scheme settled by which the trusts were to be carried out ; but before the scheme 
was finally settled and approved, and while the proceedings were pending, the case 
was struck out of the board for want of prosecation, Subsequently both the plaintiff 
and defendant dicd. The heirs of the plaintiff then instituted a suit: against the 
Administratur-General as representing the estate of the defendant for carrying the 
trusts into execution, and prayed that their suit might be considcred as su palin 
tu the original one. Ae/d that the original suit, thongh no Jonger upon the board, 
was capable of rival, and that, if no person were living whose consent might 
be obtained, or to whoin notice might be given, the Court might give leave without 
any such consent or notice, and that the proper course to pursue was to allow the 
plaintiffs to amend their plaint by putting it in the form of a petition under Act X. 
of 1877, s. 372, the defendant being at liberty tu put in any answer which he might 
have done, if the proceeding had been by petition in the first instance.-—Gocool 
Chunder Gossaince v. The Adininistrater-Geucral of Bengal, I. L. B., 5 Cal. 726. 


CHAPTER XXII, 
Or THE WITHDRAWAL AND ADJUSTMENT OF SUITS. 


$73. If, at any time after the institution of the suit, the Court is 
Powor to allow plaintiff satistied, on the application of the plaintiff, (a) 
to withdraw with liberty to that the suit must fail by reason of some formal 
bring fresh suit. defect, or (b) that there are sufficient grounds 
for permitting him to withdraw from the suit or to abandon part of his 
claim with liberty to bring a fresh suit for the subject-matter of the suit 
or in respect of the part so abandoned, the Court may grant such per- 
mission on such terms as to costs or otherwise aa it thinks fit. 
If the plaintiff withdraw from the suit, or abandon part of his 
claim without such permission, he shall be liable for such costs as the 
Court may award, and shall be precluded from bringing a fresh suit for 
the same matter or in respect of the same part. : 
Nothing in this sectiun shall be deemed to authorize the Court to 
permit one of several plaintiffs to withdraw without the consent of the 


others. 
Tas above section applies to M. 8. C. C. and P. 8 C. C. 
THE proviso in the 3rd clause of 8. 373 of the Code of Civil Procedure doea not 
deprive the Court of power to permit one of several co-pleintiffs to withdraw un- 
C. P. 24 


T&G PAYMENT INTO COURT. 


conditionally from a suit, even though his co-plaintiffs 4o not consent to his with- 
drawal.—-Mohamaya Chandhrain (Defendant), Appellant, v. Durga Charun Shaka, by 
his mother and guardian, Kukmini (Plaintiff), Respondent, 9 Cal, Law Rep. 382. 


Tre plea that the plaintiff had improperly been permitted to withdraw from a 
former suit with liberty to bring the present one, which had not been taken in the 
lower Courts, and was not taken im the memorandum of second appeal, was not 
permitted to be urged, at the hearing of the second appeal. Quere—Whether under 
s. 373 of Act X. of 1877 the Court ought to permit the plaintiff to withdraw from 
the suit with liberty to bring a fresh suit on the ground that the defence to the suit 
was auch thet the suit must fail if proceeded with—dZahurun-Nisea (Defendant) wv. 
Khuda Yar Khan (Plaintiff), 1. L. R., 3 All. 528. 


$74. In avy fresh suit instituted on permission granted under the 
Limitation-law not af. Jast preceding section, the plaintiff sha}! be 
fected by first suit. bound by the law of limitation in the same 
manner as if the first suit had not been brought. 
Tue above section applies to M. S. C, C. and P.S. C. C. 


375. If asuit be adjusted wholly or in part by any lawful agree- 
ment or compromise, or if the defendant satisfy 
the plaintiff in respect to the whole or any 
part of the matter of the suit, such agreement, compromise, or satisfac- 
tion shall be recorded, and the Court shall pass a decree in accordance 
therewith so far as it relates to the suit, and such decree shall be final, 
go far as relates to so much of the subject-matter of the suit as is dealt 
with by the ugreement, compromise, or satisfaction, 
Tre above section applics to M.S. C. C, and P. 8. CC. 


Compromise of suits. 


CHAPTER XXIII, 
Or PAYMENT INTo Court, 


376. The defendant in any suit to recover a debt or damages may, 


Deposit by defendant of &t auy stage of the suit, deposit in Court such 
amount in satisfaction of sium of money as he considers a satisfaction in 
claim. full of the claim. 


Tus above section upplies to M. 8. C. C. and P. S.C. GC 
877. Notice in writing of the deposit shall be given through the 
Court by the defendant to the plaintiff, and the 
Notice of deposit. amount of the deposit shall (unless the Court 

otherwise directs) be paid to the plaintiff on bis application, 

Tux above section applies toM.S.C.C. and P. SOO 
378. No interest shall be allowed to the plaintiff on any sum de- 
Interest on deposit not posited by the defendant from the date of the 
to plaintiff after receipt of such notice, whether the sum deposit- 
ed be in full of the claim or fall short thereof. 
‘section appties to M.S. C. Cand PLS. G. 


$79. If the plaintiff accept such amount only as satisfaction in part 
Procedure where plaint- Of bis claim, he may prosecute his suit for the 
iff nccepts deposit as we. balance; aud if the Court decides that the 
tisfaotion in part. deposit by the defendant was a full satisfaction 
of the plaintiff's claim, the plaintiff must pay the costs of the suit 


REQUIRING SECURITY FOR COSTS, tre 


mocurred after the deposit and the costs incurred previous thereto, so 
far as they were caused by excess in the plaintiff’s claim. 
If the plaintiff accept such amount as satisfaction in full of his 
Procedure where he ac. Clann, he shall present to the Court a state- 
vepts it ag satisfaction in mient to that effect, and such statement sball 
meee be filed, and the Court shall pass judgment 
ccordingly, and, in directing by whom the costs of each party are to be 
said, the Court shall consider which of the parties is most to blame for 
he litigation. 


Tilustrations. 


(a.) A owes B Rs. 100. B anen A for tho amount, having mado no demand for 
vayment, and having no reason to believe that the dclay caused by making a demand 
‘ould place him at a disadvantage. On the plaint being filed, A pays the money 
nto Court. B accepts it in full satisfaction of his claim, but the Court should not 
low him any costs, the Ktigation being presumably groundless on his part. 

(5.) Bsues A under the circumstances mentioned in uWlustration (a). On the 
aint being filed, A disputes the claim. Afterwards A pays the money into Court. 
3 accepts it in full satisfaction of his claim. The Court. should also give B his costs 
f euit, A’s conduct having shown that the tigation was necessary. 

(c.) A owes B Rs. 100, and is willing to puy him that sum without suit. B 
tlaims Rs. 150, and sues A for that umount. On the plaint being filed, A pays Rx. 100 
nto Court, and disputes only his liability to pay the remaining Re. 50.  B accepts 
he Rs. 100 in full satisfaction of his claim. Tho Court should order him to pay 

"a. costs, 
Tux above section applies to M.S. C. C. and P. 8. C. C. 





CHAPTER XXIV. 
Or Requiring SECURITY FoR Costs. 


380. If, at the institution or at any subsequent stage of a suit, it 
When security for costs |ppearsto the Court that a sole plaintiff is, 
may be required from plaint- or (when there are more plaintiffs than one) 
ff at any stage of suit. that all the plaintiffs are, residing out of British 
-odia, and that such plaintiff dves not, or that no one of such plaintiffs 
joes, possess any sufficient immoveable property within British India 
ndependent of the property in suit, tho Court may, either of its owa 
aotion or on the application of any defendant, order the plaintiff or 
laintiffs, within atime to be fixed by the order, to give security for 
he payment of all costs incurred and likely to be incurred by any 

lefendant, 

Tue above section applies to M. 8. C. C. and P. 8. C. C. 


THe meaning to be given to tlie word “residence” in legislative enactments 
epends upon the intention of the Legislature in framing the particular provision in 
which the word ia used. Tho residence intended in Act X. of 1877, s. 380, is residence 
nder such circumstances as will afford a reasonable probability that the plaintiff 
will be forthcoming when the suit is decided.—Mahomed Shuffli v. Laldin Abdula, 
. L. R., 3 Bom. 227. 


$81. In the event of such security not being furnished within the 

Bifect of, failure to far. time so fixed, the Court shall dismiss the suit, 

nish security. unless the plaintiff or plaintiffs be permitted 
‘o withdraw therefrom under the provisions of section 373. 


Tux above section applies to M. 8. C. C. and P. 8. C. C. 


CHAPTER XXV., 
Or CoMMISSIONS. 
A.—Commissions to examine Witnesses. 


383. Any Court may, in any suit, issue a commission for the exa~ 
Casosin which Court may ™iuation, on interrogatories or otherwise, of 
issue commission toexamine persons resident within the local limits of its 
witness. jurisdiction, who are exempted under this Code 
from attending the Court, or who are, from sickness or infirmity, unable 
to attend it. 
Tur above section applies to M. 8. C. C. and P.S. C. C. 
884. Such order may be made by the Court either of its own 
i motion, or on the application, supported by 
Order for: commission, affidavit or otherwise, of any party to the suit 
ot of the witness to be examined. 
Tue above sectien applies to M. 8. C. C. and P. 8. C. C. 
$385. The commission for the examination of a person who resides 
When witness resides Within the local limits of the jurisdiction of 
within Court's jurisdiction, the Court issuing the same may be issued to 
any person whom the Court thinks fit to execute the same. 


Tux above section applies to M. 8. C. C. and P.S. C. C. 


Persons for whose exami- ° “8 
selisa. Gouaiasion may 386. Any Conrt may, in any suit, issue a 
commission for the examination of— 


isaue. 

(a) any person resident beyond the local limits of its jurisdiction ; 

(6) persons who are about to leave such limits before the date on 
which they are required to be examined in Court; and 

(c) civil and military officers of Government who cannot, in the 
opivion of the Judge, attend the Court without detriment to the public 
service, 
Such commission may be issued to any Court, not being a High 
Court or the Court of the Recorder of Rangoon, within the local limits 
of whose jurisdiction such person residea, or to any pleader of a High 
Court whom the Court issuing the commission thinks fit to appoint. 

The Court, on issuing any commission under this section, shall 
direct whether the commission shall be returned to itself or to any 
subordinate Court. 

Tnx above section applies to M.S. C. C. and P. 8. C. C. 

Sunsxquenr.y to the institution of the plaintiffs’ suit, one of the defendants 

died, and his son, as his legal representative, was made a defendant in his stead. 


The new defendant (ater objected that his father had bean dead more than aix 


t 


months before the application of the plaintiffs to make him « defendant, and tha 
therefore, the suit should abate, as provided by the last clause of 8. 868 of the Ciel 
Procedure Code, Act X. of 1877 (introduced by the amending Act, XII. of 1879}, 
and art. 171B of the Limitation Act, XV. of 1877, which prescribes a period of sixty 
days withia which an application should be made to have the representative of @ 
deceased defendant made a defendant to a suit. When the amending Act, XII. of 
1879, was passed—that is, on the 29th of July, 1879,—the original defendant bad 
been dead more than six months ; but the plaintiff made an application to have the 
representative of the deceased defendant made a defendant before the publication 
of the Act in the local Gazette. Held that the provisions of art. 171B of the Limit- 
ation Act should not be given retrospective effect, and that tho plaintiff's applica- 
tion was not time-barred. The general rule as laid down in Reg. ». Dordbji (11 
Bom. H. C. Rep. 117)—that “an Act of limitation, being wu law of procedure, 
governs all proceedings, to which its terms are applicable, from the moment of its 
enactment, except so far as its operation is expressly excluded or postponed”"— 
admits of the qualification that, when the retrospective application of a statute of 
limitation would destroy vested rights, or inflict such hardshi yor injustice as conld 
not have been within the contemplation of the Legislature, hen: the statute is not, 
any more than any other law, to be construed retrospectively.—Khusdlbhai and 
others (Plaintiffy), Applicants, v. Kaébhai and others (Defenduuts), Opponents, 
1. L. R., 6 Bom. 26. 


887. When any Court to which application is made for the issue 
Commission to examine Of a commission for the cxamination of a per- 
witness not within British sou residing at any place not within British 
India. India is satisfied that his evideuce is necessary, 
the Court may issue such commission, 


Tnx above section applies to M.S. C. C. and P. S.C. C. 


Conrt to examine witness 388. Every Court receiving a commission 
pursuant to commission, for the examination of any person shall examine 
him pursuant thereto, 


Tux above section applies to M. 8. C. C. and P. 8. C. C. 


8389. After the commission has been duly executed, it shall be 
Return of commission Teturned, together with the evidence taken 
with depositiona of wit- under it, to the Court out of which it issued, 
nesses. unless the order for issuing the commission has 
otherwise directed, in which case the commission shall be returned in 
terms of such order; and the commission and the return thereto, and 
the evidence taken under it, shall (subject to the provisions of the uext 
following sectiou) form part of the record of the suit. 


THE above section applies to M. 8. C. C. and P. 8. C. C. 


390. Evidence taken under a commission shall not be read as evi- 
When depositions may bo dence in the suit without the consent of the 
read in evidence. party against whom the same is offered, unless 
(a) the person who gave the evidence is beyond the jurisdiction of 
the Court, or dead, or unable, from sickness or infirmity, to attend to be 
rsonally examined, or exempted from personal appearance in Court, or 
(b) the Court, in its discretion, dispeuses with the proof of any of 
the circumstances mentioned in the last preceding clause, and author- 
izes the evidence of any person being read as evidence in the suit, not- 
withstanding proof that the cause for taking such evidence by commis- 
sion has ceased at the time of reading the same. 


Tux above section applics to M. 8. C. C. and C. 8. C. C. 


Documents attached to the return of 8 commission, and identified with the 
documents perl to in the evidence, may be read at the hearing of the suit in 
which the commission issued, unless they have been objected to on being tendered 
in evidence before the Commissioner. Objections to the admissibility of such docu- 
ments cannot be taken at the hearing of the suit.—G. M. Struthers (Plaintiff) v. C. 


E. Wheeler and another (Defendants), 6 Cal. Law Rep. 109. 


Provisions as to execution $91. The provisions hereinbefore contained 
oh commissions 8 to the execution and returu of commissions 
issued by foreign Cvurts, shall apply to commissions issued by 

(a) Courts situate beyond the limits of British India and established 
by the authority of Her Majesty or of the Governor-General in Council, 
or 
(b) Courts situate in any part of the British Empire other than 
British India, or 

(c) Courts of any foreign country for the time being in alliance 
with Her Majesty. 

Tnx above section applies to M.S. C. C. and P. S.C. C. 


B—Commissions for local Investigations. 


392, In any suit or proceeding in which the Court deems a local 
Commission to mako loval Iavestigation to be requisite or proper for the 
investigations, purpose of elucidating any matter in dispute, 
or of ascertaining the market-value of auy property, or the amount of 
any mesue-profits or damuges or annual nett-profits, and the same 
caunot be conveniently couducted by the Judge in person, the Court 
may issue & commission to such person as it thinks fit, directing him to 
make such investigation and to report thereon to the Court : 

Provided that, when the Local Government has made rules as to 
the persons to whom such commissiou shall be issued, the Court shall 
be bound by such rules, 

Tur above section applies to M. 8. C. C. and P.S. C. C. 
393. The Commissioner, after such local inspection as he deems 
Procedure of Commis. necessary, and after reducing to writing the 
siouer. evidence taken by him, shall returo such evi- 
rte together with his report in writing, sigued with his name, to the 
ourt. ‘ 
The report of the Commissioner and the evidence taken by him 
Report and depositionsto (but not the evidence without the report) shall 
be evidence in anit. be evidence in the suit, and shall form part of 
the record; but the Court. or, with the permission of the Court, any of 
Commissioner may be the parties to the suit, may examine the Com- 
examined in person. missioner personally in open Court touching any 
of the matters referred to him or mentioned in his report, or as to the 
manner in which he has made the investigation. 
Tax above section applies to M. S.C. C. and P. 8. C. 
* C.—Commissions to examine Accounts. 
$94. In any suit in which an examination or adjustment of ac- 
Commission to examine Counts is pecessary, the Court may issue a com- 
or adjuat sooounts. mission to such person as it thinks fit, directing 
him to make such examinatiou or adjustment. : 
Taz above section applics to M.S. C. C. and P.S CC 


COMMISSIONS. i9l 


Tue Code of Civit Procedure does not authorize the dismissal of a euit on re- 
fusal or failure of a party to deposit the amount ordered by the Court se remunera- 
tion to a Commissioner appointed under 4. 394 to examine accounts. The remunera- 
tion of a Commissioner appointed by the Ceurt to examine accounts should, as a 
rule, be a definite amount, and not at a monthly allowance.—Ragava Charidr (Piaint- 
rer rete v. Vedanta Chariér and others (Defendants), Respondents, I. L. R., 

ad. 259. 


IN a suit for an account against an agent, the plaiut stated that the defendant 
had not submitted preper accounts of his agency, and prayed that the defendant 
might be ordered to produce certain papers, and that, on failure to submit the ac- 
counts, he might be decreed to pay the plaintiff Rs. 1,200 by way of damages. Tho 
plaint also alleged that, in consequence of the defeadant's negligence aaa tnisman- 
agement, the plaintiff believed that he had sustained a loss of Rs, 5,000, and prayed 
fer a decree for this sum. Held that no decree could be made for the sums men- 
tioned, or any other sum, until an account had been taken, and the amount duc from 
the defendant ascertained. Per Field, J—It is tae duty of an agent to render 
5 ae accounts to his employer irrespective of any contract to that effect. And 

e dees not discharge that duty by merely delivering to his employer a set of written 
accounts without attending to explain them, and produce the vouchers by which the 
items of disbursements are supported. Method to be followed on taking accounts 
in the mufaseal stated, If the taking of accounts by the Judge would occasion a 
waste of public time, he should resert to the provisions of ss, 394 and 395 of the 
Civil Procedure Cede, and furnish the Commissioner with such part of the proceed- 
ings and such detailed instructions a8 may appear necessary. In order to enable an 
agent to prepare accounts to be furnished to his principal, he should be allowed to 
have reasonable access, at proper times and in the presence of responsible persons, 
to such books and papers in the principal's possession as may be neceasary for the 
Par of the accounts—Auneda Persud Roy o Dwarkanath Gangopadbya, 

_L.R., & Cal. 754. 


Tux effect of the proviso to s. 3 of the Civil Procedure Code of 1877 taken in 
connection with the definition of the word “ decree” in s. 2 is, that in all suits pend- 
iny when that Code came into forec, the practice and procedure to be followed down 
to the final result of such suits (ie., when nothing remains to be done but to execute 
the decree or to appeal from it), are the same as previously existed, but that in all 
subsequent proceedings in execution of the decree or in appeal from it, the practice 
and procedure provided by the Civil Procedure Code of 1877 are to be observed, 
The word “decree” in s. 3 of the Civil Procedure Code of 1877, means an order final 
in its nature, and does not include an interlocutory order, such as an order of refer- 
ence to take accvunts, although such order may in general be properly terined a 
‘decree,’ and, therefore, a suit which has been referred by the Court to the Commiia- 
sioner to take accounts is still in u stage “ prior to decree” within the meaning of 8. 
3 of the Civil Procedure Code of 1877. Hirji Jina ev. Narain Mulji (12 Bom. H.C. 
Rep. 129) distinguished. The general nature of a certificate or report—whether 

eneral or separate—by the Commissioner for taking accounts, is, that it should, in 

e case of a general certificate, comprise the result of all the proceedings under 
the decree or order of reference, or, in the case of a separate certificate of report, 
that it should comprise the resnit of some or one of such gees and the Court 
is not bound to consider a certificate granted by the Commissioner unless he has 
certified that what may be regarded as the result either of the whole inquiry referred 
to him or of some branch or part of it. The power of the Commissioner to grant 
certificates, and of the Court to deal with motions made with reference thereto, con- 
sidered. Quaere—W hether, where a suit has been referred to the Commissioner for 
the purpose of having accounts taken, such accounts, in the absence of any direction 
in the decree or order of reference that stated or settled accounts are not to be dix- 
turbed, should not be taken without regard to any previous accounts stated or ecttled 
between the pertics.—Rustumji Burjorji and others (Plaintiffs) v. Kessowji Naik 
and others (Defendants), 1. L. R., 3 Bom. 161. 


Court to give Commis- 395. The Court shall furnish the Commis- 


tioner necessary instruc. sioner with such part of the proceedings and 
. such detailed instructions as appear necessary, 


19% COMMISSTONS. 


and the instructions shall distinctly specify whether the Commis- 
sioner is merely to transmit the proceedings which he may hold on the 
inquiry, or algo to report his own opinion on the poimt referred for his 
examination. 
The proceedings of the Commissioner shall be received in evidence 
Conrt to receive‘commis- in the suit, unless the Court has reason to be 
sioner’s proceedingn or dissatisfied with them, in which case the Court 
direct further inqairy. shall direct such further inquiry as is requisite. 


Tur above section applies to M.S. C. C. and P. 8. C. C. 


Ix a suit for an account by a principal against his agent, the plaintiff should 
ask in his pluint that a proper account may be taken. If the defendant is found 
liable to render such account for a certain period, the Court should make an inter- 
locutory decroe declaring: that he is so liable, and direct bim to file an account ia 

sourt within a fixed period. This decree may be enforced under s. 260 of the Civil 
Pracedure Code. After an account has been filed, the plaintiff should be allowed 
reasonable time to examine it. Tf the objections are numerous, the procedure 
preseribed by sa. 394 und 395 and form 157 of sch. iv. to the Code should be 
followed. When the aecounta have been taken, the Court must determine the 
amount due, and the final decree should be for the payment of this amount, and 
ales, if necessary, for the delivery of any papers, vouchers, or other documents 
which have come into the hands of the agent in the course of his employment, 
In a suit for an account against A and B as agents, the plaintiff asked for an account 
ax ugainat A from 1265 (1858) to 1283) (1876), and as against. B from 1281 (1874) to 
1283 (1876). Held that there had been no af Oh oat The seven days within which 
a notice of objections to a decree by a respondent under s. 561 of the Cade must be 
given, is not a period to which the previsiona of paragraph 2 of s. 5 of the Limita- 
tien Act can be extended, and the Court has no discretion to extend the period. 
Forms of keeping accounts of joint property ins the mufassal considered.—Deygam- 
ber Monzuimndar v. Kallynath Roy, 1. L. R., 7 Cal. 654. 

In a suit for an account against an ayent, the plaint stated that the defendant 
had not submitted proper avenunts of his ageney, and prayed that the defendant 
might be ordered to produve certain papers, and that, on failure to submit the ac- 
counts, he might be decreed to pay the plaintiff Rs. 1,200 by way of damages. The 
plaint also alleged that, in consequence of the defendant’s negligence and mismuan- 
agement, tho plaintiff believed that he had sustained a loss of Rs. 5,000, and prayed 
for a decree for this suin. ffeld that no decree could be made for the stma nten- 
tioned, or any other sura, until an account had been taken, and the amount due from 
the defendant ascertained. Per Field, J.—Itis the duty of an agent to render 

woper aecounts to his employer irrespective of any coutract to that effect. And 

e does not discharge that duty by merely delivering to his employer a set of written 
accounts without attending to explain them, and produce the vouchers by which the 
items of disbursements are supported. Method to be followed on taking accounts 
in the mufassal atated. If the taking of accounts by the Judge would occasion a 
waste of public time, he should resort to the provisions of sa. 394 and 395 of the 
Givil Procedure Code, and furnish the Commissioner with such part of the procced- 
ings and such detailed inatructions ax may appear necessary. In order to enable an 
agent to prepare accounts to be furnished to his principal, he shoud be allowed to 
have reusonuble access, at proper times und in the presence of responsible persons, 
to auch books and papera in the principal's posscssion ag may be necessary for the 

reparation of the accounts.—Anuoda Peraud Roy v. Dwarkanath Gangopadhya, 
f. L. B., 6 Cal. 754. 


D.—Commission to make Partition. 


$96. dn any suit in which the partition of immoveable property 
Commission to make not paying revenue to Government appears to 
partitiwa of non-revenue. the Court to be necessary, the Court, after 
psying immoveable pro- gacertaining the several parties interested in 
mere: such property and their several rights therein, 
may issue & commission to such persous as it thinks fit to make a parti- 
taon according to such rights, ) 
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The Commissioners shall ascertain and inspect the property, and 
Procedure of Commis. sitall divide the same into as many shares as 
Sioners, may be directed by the order under which the 
commission issues, and shall allot such shares to the parties, and may, 
if authorized thereto by the said order, award sums to bo paid for the 
purpose of equalizing the value of the shares. 
he Gommiassioners shall then prepare and sign a report, or (if they 
cannot agree) separate reports, appointing the share of each party, and 
distinguishing each share (if so directed by the said order) by metes and 
bounds. Such report or reports shall be annexed to the commission 
and transmitted to the Court; and the Court, after hearing any objec- 
tions which the parties may make to the report or reports, shall either 
quash the same and issue a new commission, or (where the Commis- 
Sluners agree in their report) pass a decree in accordance therewith, 
Tar above section appkes to M.S. C. C. 


IN a suit for partition, the Subardinate Judge appointed an amin onder 4, 396 
of the Civil Procedure Code to effect a partition. The amin made his repart, which 
was objected to on the merits by the defendant, but ultimately the report was con- 
firmed, the defendant having acquiesced in the proceedings. On appeal to the Dis- 
trict Judge, the defeadant took an objection, that the appointment of the snin was 
irregular. eld that, having acquieseed in the proceedings so far, it was too late for 
the defendant to take the objection. Per Pontifex, J. (Field. J., donbting).— In a 
suit for partition, it is competent to the Court, in its preliminary decree, to appoint 
any one person whom it thinks fit to be a Gammiasioner to make the partition under 
a. 396 of the Civil Procedure Cede. The section naes the word ‘ Commissioners,’ but 
it is not necessary for the purposes of partition that there should be mere than one 
Commissioner, and by foree of the General Clanses Act, the word ‘Comunissioners’ may 
be read in the singular number. The intention of s. 396 ia, that, upon the first heur- 
ing of a suit, the Court shall determine whether the plaintiff ig entitled to a partition 
and shall ascertain who the several persans cutitled im the property are, and ehall 
direct by a preliminary decree or order that Commissioners be appointed te make the 
partition.—Gayan Chunder Sen e. Durga Churn Sen, LL. B., 7 Cul. 318. 


In a suit fer an account by a principal against his agent, the plaintiff should 
ask in his plaint that a proper account may be taken. If the defendant i« found 
liable to render such account for a certain period, the Court should imake an inter- 
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yreseribed by ss. 394 and 395 and form 157 of sch. iv. to the Code should be TOl- 
fb wed. When the accounts have been taken, the Court must detcrimine the amount 
due, and the final decree should be for the payment of this amount, and also, if 
necessary, for the delivery of any papers, vouchers, or other docuincats which lave 
cotue dato the hands of the agent in the course of his emplayimnent. In a suit for 
ap account aainst A and Bus agents, the plaintiff asked fur an aceanot ux againet 
A from 1265 (185%) te 1283 (1876), and as against B fram 1241 (1874) tr) 1283 
(1876). Held that there had heen ne misjoinder, The seven days within which a 
notice of objections to a deerve by a respondent under «. 461 af the Code must be 
given, is not a period to which the provisions of paragraph 2 of #5 af the Limita- 
tion Act can be extended, and the Court bas ue discretion te extend the poriod, 
Forms of keeping accounts of joint property in the mufaseal considered.— Degam 
ber Mouzumdar vc. Kallynath Roy, LL. b 7 Cal. 654. 


E—General Provisions, 


397. Before issuing any commission under this chapter, the Court 
Expenses of commission may order such sum (if any) as it thinks rea- 
to be paid into Court. souable for the expenses of the commission, to 
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be, within a time to be fixed by the Court, paid into Court by the party 
at whose instance or for whose benefit the commission 18 issued, 


Tz above section applies to M. 8. C. C. and P. 8. 0. C. 


$98. Any Commissioner appointed under this chapter may, unless. 
Powers of Commission- otherwise directed by the order of appoint- 
ors. ment, 

(«) examine the parties themselves and any witness whom they or 
any of them may produce, and any other person whom the Commiasioner 
thinks proper to call upon to give evidence in the matter referred to 
him ; 

(b) call for and examine documents and other things relevant to 
the subject of inquiry ; 

(c) at any reasonable time enter upon or into any land or building 
mentioned in the order. 

Tue above section applies to M.S. C. C, and P. S.C. C. 


399. The provisions of this Code relating to the summoning, attend- 
Attendance, examination, ace, and examination of witnesses, and to the 
and punishment of witness- remuneration of, and penalties to be imposed 
ev bufore Commissioner. upon, witnesses, shall apply to persons required 
to give evidence or to produce documents under this chapter, whether 
the commission in execution of which they are so required has beeu 
issued by a Court situate within, or by a Court situate beyond, the limits 
of British India. 
For the purposes of this section, the Commissioner shall be deemed 
to be a Court of Civil Judicature. 
Tuk above section applies to M.S. C. C. and P. 8. C. C. 


400. Whenever a commission is issued under this chapter, the 
Court to direct partiesto Court shall direct that the parties to the suit 
appear before Commis. shall appear before the Commiss ioner in person 
aone or by their agents or pleaders. 
Pmonduneangare: _ Ifthe parties do not so appear, the Com- 
missioner may proceed ex parte, 
Tre above section applies to M.S. C. C. and P. S.C. C. 


PART IIL. 
OF SUITS IN PARTICULAR CASES. 
CHAPTER XXVI. 
Suits ny PauPErs, 
Suits may be brought in 401. Subject to the following rules, an 
formg pauperis, suit may he brought by a pauper. : y 
Kaplanation.--A person is a“ pauper” when he ts not posressed 
of sufficient means to enable him to pay the fee prescribed by law for 
the plaint in such suit, or, where no such fee is prescribed, when he is 


bot entitled to property worth one hundred rupees other than his neces- 
sary wearing apparel and the subject-matter of the suit. 


Tus above section applies to M. 8. C. C. 
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A next friend, who is a pauper, can bring a suit on behalf of a pauper minor.— 
Golaupmonee Dowsee v. Prosonomoyee Dossee, 11 B. L. R. 373: 


WHERB a suit was brought on behalf of a pauper minor by a next friend who 
was also a pauper, it was held that the failure of such suit was no ground for sad- 
dling the costs on the next friend.—Bri jessuree Dossia v. Kishore Doss, 25 W. R. 316. 


ALTHOUGH chapter xxvi. of the Civil Procedure Code only provides for suit? 
to be brought by a pauper, the Court has power to allow a defendant to defend i” 


es sr aia Charan Dasa v. Nittokally Dossee and others, I. L. Ry» 


Wuenr the representative of a pauper applies to bring a suit in forma pauperiay 
there is no necessity for the Court to inquire whether such representative ja also @ 
pauper, but the Court, if satistied that he is the legal representative, should altow him 
to carry on the suit——Bhagbut Doss v. Buloram Dass, 3 W. R. 20. 


Tue rule of English practice which prevents a minor from instituting a suit in 
forma pore through his next friend, unless he gives proof not only that he is 
himeelf a pauper, but that the next friend is a pauper, and that he cannot get any 
substantial person to act as his next friend, is not to be found in, or deduced from 
the provisions of the Civil Procedure Code.—Venkatanarasayya by his Father and 
Guardian Singa-Rdyadu, Petitioner, v. Acheruma, Counter-Petitioner, I. L. R., 8 
Mad. 3. 

402. No suit shall be brought by a pauper to recover compensation 
What acite ceospeed: for loss of case, libel, slander, abusive language, 
or assault, 


TuHE above section applies to M. 8. C. C. 


403. The application for permission to sue by a pauper shall be in 
Application to be in Writing, and shall contain the particulars re- 
writing. quired by section 50 in regard to plaints in 
Contente of application. §— gsyits: a schedule of any moveable or immoveable 
property belonging to the petitioner, with the estimated value thereof, 
shall be annexed thereto; and it shall be signed and verified in the 
manner hereinbefore prescribed for the signing and verification of plaints. 


Tnx above section applies to M. 8. C. OC. 


AN unsuccessful application of a wife to suc for dower in formd pauperis, though 
opposed by her husband in a counter-petition denying his liability, te not such 4 
demand and refusal of the dower as to constitute a cause of action. he application 
merely expresses an intention to demand (if wllowed to do so) in a particular way.— 
Ranee Khajooroonissa v. Ranee Ryeesoonissa, L. R., 2 Ind. Ap. 235, 

Tug Code of Civil Procedure does not authorize the rejection of an application 
for leave to sue in formd pauperis for want of merits when the applicant is found 
to be a pauper and his allegations disclose a right to suc. When an application for 
leave to sue in formd pauperis ia made, the Court should not go into evidence as to 
the merits of the claim —Koka Rangandyaka Amund) (Petitioner) 9. Koka Venkata- 
chellapati Néyudu (Respondent), LL. R., 4 Mad. 323. 


404. Notwithstanding anything contained in section 36, the ap- 
Presentation of applica. plication shall be presented to the Court by the 
tion. applicant in person, unless he ie exempted from 
appearing in Court under section 640 or section 641, in which case the 
application may be presented by a duly authorized agent, who can an- 
ewer all material questions relating to the application, and who may be 
examined in the same manner as the party represented by him might 
have been examined had such party attended in person. 


Tue above section applics M.S. C. C. 
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Weer the pauper is not exempted from appearing in Court, it is imperative 
that he should present hie application in person.—£a-parte, Devgirgura Sumbhagir, 
4 Born. 91. 


Whee the pauper is exempted from appearing in Court under ss. 640 and 641, 
and the application is presented by u duly authorized agent, it is not necessary that 
such agent should alsu be a pauper.—Bhagbut Doss v. Boloram Doss, 3 W. R. 20. But 
such agent may be a pleader.—Kishore Mohan Boxe v. Gour Monee Dosxee, 15 W. R. 
198. And such pleader must have a special pe not an ordinury vaka- 
latndima.—Mussamut Bhugobutty Kooer v. Gunesh Dutt, 21 W. R. 308. 


No judgment or order passed in a suit to which a minor subject to the provi- 
sions of Act XL. of 1858 is a party will bind him on his attaining majority, unless 
he ia represented in the sait by some person who has either taken out a certificate, 
or has obtained the permission of the Court tu sue or defend on his behalf without a 
certificate, Permission granted to sue or defend on behalf of a minor under s. 3 of 
Act XL. of 1858 should be formally placed on the record. Chapter xxxi. of the 
Civil Procedure Code lays down the form in which a minor should appear as a party, 
and this form should be strictly follawed.—Mrinamoyi, on behalf of Shib Chund 
Chikarbatti (Objector), v. Jogedishuri Dabia (Applicant for probate), I. L. i, 5 Cal. 
450. 

405. If the application be not framed or presented in the manner 
prescribed by sections 403 and 404, the Court 
shall reject it. 


Tue above section applics to M.S. C.C. 


Rejection of application. 


406. If the application be in proper form and duly presented, the 
ixamination of appli, Judge may, if he thinks fit, examine the peti- 
cant, tioner, or his agent, when the applicant is 
allowed to appear by agent, regarding the merits of the claim and the 
property of the applicant. 
Wheu the application is presented by an agent, the Court may, if 
If presnnted by agent, it thinks fit, order that the applicant be exa- 
Conrt may order applicant mined by a commission in the manner in which 
to be examined by oommis- the examination of an absent witness may be 
ed taken under the provisions of this Code. 


Tue abovo section applies to M. 8. C. C. 


Unpen the first clause the Judge himself must examine, and not delegate uny 
other person to do so. 


Rojection of application. 407. If it appear to the Court— 

(a) that the applicant is not a pauper, or 

(6) that he has, within the two months next before the presentation 
of the application, disposed of any property fraudulently or with a view 
to obtain the benefit of this chapter, or 

(c) that his allegations do not show a right to sue in such Court, or 

(cd) that he has entered into any agreement with reference to the 
subject-matter of the proposed suit under which any otber person has 
obtained an interest in such subject-matter, 

the Court shall reject the application. 


Tax above section applice to M. 8. C. C. 


It ia only the petitioner or his agunt who is to be examined ander thia section 
und not his witnesses.—In the matter of Purkashojha, Petitioner, 25 W. R. 74. 

Aw order rejecting an application under the above section is not appealable, nor 
can it be set aside under the Charter Act.—In the matter of Shaikh Babur Ali, 24 
W. RR. 62 ; Khojedooniesa, Petitioner, 7 W. R. 486. 
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Tue Code of Civil Procedure does not authorize the rejection of an application 
for leave to sue in formd pauperis for want of merits when the applicant is found 
to be a pauper and his allegations disclose a tight te sue. When an application for 
leave to suc in furmd pauperis is made, the Court should not £0 inte evidence as to 
the merits of the clain.—Koka Rangandyska Ammal (Petitioner) e. Koka Venkata- 
chellapati Nayudu (Respondent), 1. L. R., 4 Mad, 323, 


408. If the Court sees no reason to refuse the application on any 
Notice of day for receiv. of the grounds stated in section 407, it shail 
ing evidence of applicant’s fix a day (of which at least ten days’ previous 
pauperism. notice shall be given to the opposite party and 
the Government Pleader) for receiving such evidence as the applicant 
may adduce tn proof of his pauperism, and for hearing any evidence 
which may be adduced in disprvof thereof, 


Tuk above section applies to M.S. C. C. 


409. On the day so fixed, or soon thereafter as may be convenient, 
the Court shall examine the witnesses (if any): 
produced by either party, and may ctross-exa- 
mine the applicant or his agent, and shall make a memorandum of the 
substance of their evidence, 


The Court shall also hear any argument which the partics may desire 
to offer on the question whether, on the face of the application and of 
the evidence (if any) taken by the Court as herein provided, the appli- 
a is or ig not subject to ayy of the prohibitions specitied in section 

07. 

The Court shall then either allow or refuse to allow the applicant 
to sue as & pauper, 

Tue above section applies to M.S. C. C, 


Procedure at hearing. 


Tue Judge must hioself examine.—In the matter of Eknath bin) Madloba, 1 
Bom. 102. 

WHERE an application was struck off for want of proserntion, if was held that 
it might be re-admitted.—In the matter of Rani Cimasundari Debi, 5 B. L. R. Ap. 
29. 

Tue examination should extend to all matters referred to ins, 407, and not be 
limited to the question of pauperisia alone.—I[o the satter of Gunga Adhikarce, 
Petitioner, 14 W. R. 281; 11 B. L. R. Ap. 23. 

How far a Court has power to review an order refusing a puuper’s application to 
sue is a matter of doubt.—Mahomed Gazee Chowdry v. Doollab Beebee, 11 W. R. 
22; but see Khodejoonisss, Petitioner, 7 W. R. 486. 


Wuene a party suceessfully opposed an application to sue as a panper in a Sab- 
ordinate Judje’s Court on the ground of over-valuation, it wax held that he could 
not afterwards object to the Munsif’s jurisdictivn.—Brohino Moyee Dassia 0. Anand 
Chunder Chatterjee, 22 W. R. 120. 

WuHene no day was fixed, and the Judge, on default by sae attain atrack 
off the application “for the present,” it was held that, as there had been no refusal 
to allow the applicant to sue usa pauper, he might renew his application.—-Rajah 
Bhoj Singh v. Hanee Maha Koonwer, 3 Agra, Mis., 1. 


AN orneR inade under Act X. of 1877, 5. 409, refusing Icave to sue as a pauper, 
is subject to review under s. 638. The provisions of s. 413 do not affect the right 
of 4 person against whom such order has been made to obtain a review. A peti- 
tioner applying for such review must file acopy of the order of which he sceks a 
review, together with s memorandam of objections (ss. 541 and 625).—Adarji 
Edulji v. Munikji Edulji, I. L. R., 4 Bom. 414. 
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lication be granted, it shall be numbered and regis- 
Bae : pelt tered, ae shall be deemed the plaint in the suit, 
admitted. and the suit shall proceed in all other respects as 
a suit instituted under Chapter V., except that the plaintiff shall not be 
liable to any court-fee (other than fees payable for service of process) 
in reapect of any petition, appointment of a pleader, or other proceeding 
connected with the suit. 
Tux above section applies to M. 8. C. C. 


Tue propriety of an order granting leave to sue as a pauper can be contested if 
the case is appealed. Where a Court gave leave to sue as a pauper (a previous 
application having been rejected), the suit was dismissed on appeal.—Babvoo Beshes- 
wr Singh v. Maharaja Muhessur Baksh Singh, S. D., N. W., 1864, p. 189. 

A suPgRIOR Court has no puwer, on appeal or motion, to set aside an application 
granted under the above section. But if it appears, after the granting of the ap- 
dieation, that the order has been improperly obtained, the proper course is to apply 
0 the Court which granted the application—In the matter of Khodejoonissa, 7 


W. R. 486. 


411. If the plaintiff succeed in the suit, the Court shall calculate 
Costa when pauper auc- the amount of court-fees which would have 
ovods. been paid by the plaintiff if he had not been 
permitted to sue as a pauper; and such amount shall be a first charge 
on the subject-matter of the suit, and shall also 
Recovery of coart-fees. = he recoverable by the Government from any 
party ordered by the decree to pay the same, in the same manner as 
costs of suit are recoverable under this Code. 


Tuk above section applies to M.S. C. C. 


A cuam for fees would be looked upon asa public claim, and is not subject to 
the ordinary rules for limitation in execution of | Pend under Act XIV, of 1859.— 
Shami Mohammed v. Munshi Mohammed Ali Khan, 2 B, L. R. Ap. 22; Collector of 
South Arcot v. Thatha Charry, 8 Mad. 40. In Bengal, however, it has been ruled 
thut, under the new Limitation Act, the ordinary period for execution applies.— 
Collector of Beerbhoom v. Srechurry Chuckerbutty, 22 W. R. 512. 


GOVERNMENT ia not entitled to any exemption from the provisions of the Indian 
Limitation Act, 1877, relating to applications.  Ffeld, therefore, that an application by 
(hovernment under s. 411 of the Gode of Civil Procedure to reeover the amount of 
court-fees from a party ordered by the decree to pay the same was subject to the 
provisions of art. 178 of the Indian Limitation Act, 1877.—Appaya and another 
(Appellunta) ¢. Collector of Vizayapatam (Respondent), I. L. R., 4 Mad. 155. 


N was allowed to bring a auit asa pauper. His suit was dismissed, the decree 
dirvating that he should pay the costs of the defendants. On the defendants’ appli- 
cation certain immoveable property belonging to N was attached in execution of 
this decree, and was sold. Held that the Crown was entitled to be paid first: out of 
the procreda of such sale the amount of the court-fees No would have had to pay 
if he had not been allowed to sue aa a pauper. The principle of the ruling in 
Ganpat Putaya v. The Collector of Canara (1. L. R., 1 Bom. 7) followed.—ulzari 
on and others (Defendants) v. the Collector of Bareilly (Plaintiff), I. L. B., 1 All. 


Warre Government, after attaching a pauper plaintiff's decree in order to 
recover the value of stamps, consenta te the sale of the decree in execution of 
another decree against the pauper, and obtains an order by which it secures the 
chanco of any surplus arising from such sale, it cannot afterwards, when the sale 
is found to yield no surplus, bo heard to say, ae against the purchaaer, that the 
decree war sold subject to its claim for stamps. The amount of stamps in a pauper 
case cannot be claimed as a lien or charze upon the decree in favour of Govern- 
ment, but is recoverable in the same manner as costa of suit ; Government being, 
as regards ite claim if such a case, in no higher position than an onlinary judgment- 
croditor.—Prankristo Roy v. Collector of Moorshedabad, 15 W. R. 206. 
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_ A PaUPER-sUIT for possession was decreed with mesne-profits to be ascertained 
in execution, costs being also awarded, including the value of stamps duc to Govern- 
ment, which was to be paid by plaintiff and defendant in shares proportionate to 
their ultimate success when the amount of wasilat should be ascertained. Ae the 
parties did not choose to go into the inquiry as to the mesne-profits, the Court, on a 
motion by Governinent, called upon the parties to appear, and, on their refusing to 
do a9, altered its original order with respect to the payment of the stamp-duty, and 
declared that it should be realized from both the parties jointly. Held that the 
Court had no authority to make the second order in favour of Government, and that 
the proceedings taken in execution thereof were without legal foundation. —Shustve 
Churn Roy v. Collector of Chittagong, 13 W. R. 155. 


WitTd a view to recover the amount of court-fees which J would have had to 
pay had he not been permitted to bring a suit as a pauper, the Government caused 
certain property belonging to B, the defendant in such suit, who had been ordered 
by the decree in such suit to pay such amount, to be attached. This property was 
subsequently attached by the holder of a decree ayainst B, which declared a lien on 
the property created by a bond. The property was sold in the execution of this 
decree. Held that the Government was entitled to be paid first out of the proceeds 
of such sale the amount of the court-fecs J would have had to pay had he not been 
allowed to suc as a pauper, the principle that the Government takes precedence of 
all other creditors not being liable to an exception in the case of Jien-holders.—The 
decision in Ganpat Putaya «. The Collector of Canara (1. L. R., 1 Bom. 7) applied 
in thix case.—The Collector of Moradabad (Defendant) v. Muhatumad Dain Khao 
(Plaintiff), I. L. R., 2 All. 196. 


412. If the plaintiff fails in the suit, or if he is dispanpered, or if 
Prooedare when pauper the suit 1s dismissed under section 97 or 93, 
fails. the Court shall order the plaintiff, or any per- 
son made under section 32 co-plaintiff to the suit, to pay the court-fees 
which would have been paid by the plaiutuf if he had uot been per- 
mitted to sue as a pauper ; 
and if it find that the suit was frivolous or vexatious, it may also 
punish the plaintiff with fine not exceeding one hundred rupees, or with 
imprisonment for a term which may extend to a month, or with both. 
Tue above section applies to M.S. C. C. 


413, An order of refusal made under section 409 to allow the ap- 
Refusal to allow appli. Plicant to sue as a pauper shall be a bar to any 
cant to sue as pauper tobar subsequent application of the like nature by 
subsequent application of him in respect of the same right to sue; but 
casas the applicant shall be at liberty to institute a 
suit in the ordinary manner in respect of such right, provided that he 
first. pays the costs (if any) incurred by Guverument in opposing his 
application for leave to sue as a pauper. 


THE above rection applies to M.S. C. C. 


AN ORDER made under Act X. of 1877, s. 409, refusing leave to sue as a panper, 
is subject to review under s. 623. The provisions of x. 413 do not affect the right 
of a person against whom such order has becn inade to obtain a review. A peti- 
tioner applying for such review must file a copy of the order of which he seeks o 
review, together with a memorandum of ois tons (a8. S4L and 625).—Adarjt 
Edulji e. Manikji Edulji, 1. L. R., 4. Bom, 414. 

Wueke a Court has not refused an opphicction., but has simply returned it in 
order that the question of panperisin may be teed by a Court of concurrent jurisdic- 
tion (Skinner v. Orde, 6 All. 225) ; or where a Court strikes off, “for the present,” 
the application for non-appearance (Rajah Bhoj Singh v. Ram Maha Koouwer, 3 Agra, 
Mis. 1) ; or where a Court dismisses the application for want of prosecution (in the 
matter of Rani Umasunidari, 5 B. L. R. Ap. 29), the alove section dues not apply, 
but the application may be | . 
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414. The Court may, on motion by the defendant, or by the Govern- 
nfent Pleader, of which one weck’s notice In 
Dispauporing. writing has been given to the plaintiff, order 
the plaintiff to be dispaupered — 
(a) if he is guilty of vexatious or improper conduct in the course 
of the suit; 
(b) if it appears that his means are such that he ought not to con- 
tinue to Bue as pauper, or 
(c) if he has entered into any agreement with reference to the 
subject-matter of the suit, ander which any other peison 
has obtamed an interest 1n such subject-matter, 


The above section applies to M.S. C. C. 


Tus ia a new seetion. In the matter of Khodcjoonissa (7 W. R. 486) it was 
held that where it was discovered, after leave was granted to sne in formed pauperia, 
that the applicaut should not be permitted to continue to carry on his suit as a pau- 
per, the proper course was to proceed under this section, and not by motion or appeal 
tn the Kuperior Gourts. 


415. The costs uf an application for permission to sue as a pauper 


Cont and of an iuquiry into pauperism are costs in 
the suit. 


CHAPTER XXVIT. 
SUITS BY OR AGAINST GUVERNMENT OR PUBLIC OFFICERS, 


416. Suits by or against the Government shall be instituted by or 
Ruits by ur arainat Seore. Against (as the case may be) the Secretary of 
tary of State in Cowucil. State for Jodia in Council. ° 


Tug above section applies to M.S. C. C. and PLS. C. GC, 


A sit will lie againat Government for any breach of contract.—Rogs Johnson 
v. Secretary of State, 2 Hyde 153. 
woke 6. 9, Act 1, 1877, no snit will lie against Government for possession of 
Imanoveable property without proof of title. 


A surr will lic against Government for damages for wrongful dismissal of a 
servunl.—Hughes ¢v. Secretary of State for Iudia in Council, 7 B. L. R. 683. 


No surr will lic againat Goverunient for damages sustained by reason of a pub- 
lic ferry being taken up by a Magistrate. Collector of Patna v. Romanath Tagore, 
7 OW. RL 191, 

Tuk Government is not bound by a contract entered inte by an officer in the 
Pablic Works Department in excess of his authority. —Beer Kishore Sahoy ¢. Govern- 
ment of Bengal, 17 W. RR. 497. 


Withek damages were sustained by reason of negligence in the carriage of goods 
hy the Government Bullock ‘Train, the Sceretary of State was held liable —Deputy 
Postiuaster of Bareilly e. Karle, 3 All TOs, 


A suit against an Agent to the Gevernor-Gencral, on the part of Government, 
in substantially a suit agains) Governinent, aml ought, under s. 9, Act XI. of 1365, 


ta be beought in a Court huving jurisdiction at the seat of Guvernment.—Roopun 
Tewaree o. W. B. Buckle, 10 W. R. 142. 


Waxes certain Government cocliea let fall an iron-funnel while carrying it from 
the Kidderpur Dockyard to a steamer in the river, and the noise startled a horse, 
whieh cashed over it, and injured itself. itt was held that the Secretary of State wag 
liable.—P. and U, Vo. 0. Seerctury of State for india, Bourke 107. 
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Tue acts of a Goverament officer bind the Government only when he is actin 
in the discharge of a certain duty within the limits of his authority, or, if he excee 
that authority, when the Government in fact or in law, directly or by implication, 


Sais ere of Masulipatam v. Cavaly Vencata Narainapah, 2 W. 
. P.C., 61. 


A suir will not lie in the High Court against the Collector of Madras residing 
and seat fae on business at Sydapet, in respect of matters arising in Chingleput, 
though his Deputy Collector carried on business within the local Tinaite, and the 
orders and proceedings in reference to the matters in question were in his name of 
office as Collector of Madras.—Subbaraya Mudali and others ». The Government 
and Cunliffe, 1 Mad. Rep. 286 ; Rundle v. Secretary of State in Council, 1 Hyde 37 ; 
Hearsay v. Secretary of State, 6 All. 46. 


417. Persons being, ex officto or otherwise, authorized to act for 
Persons authorised to act Government in respect of any judicial pro- 
for Government. ceeding, shall be deemed to be the recognized 
agents by whom appearances, acts, and applications under this Code 
may be made or done on behalf of Government. 
T's above section applies to M. 8. C. C. and P. S.C. C 
418, In suits by the Secretary of State for India in Council, in- 
Plainte in suita by Seore- Stead of inserting in the plaint the name and 
tary of State in Council. description and place of abode of the plaintiff, 
it shall be sufficient to insert the words, “The Secretary of State for 
India in Council.” 
. Tne above section applies to M.S. C. C. and P.S. C. C. 
419, The Government Pleader in any Court shall be the agent of 
Agont for Goveramentto the Governmeut for the purpose of receiving 
receive process. processes against the sami Secretary of State iu 
Council issuing out of such Court. 
THE above section applies to M. 8. C. C. and P. 8. C. C. 


420. The Court, ia fixing the day for the said Secretary of State 
Appearance and anrwor 10 Couucil to answer to the plaint, shall allow 
by Seoretary of State in a reasonable time for the necessary communi- 
Coancil. cation with the Government through the proper 
channels, and for the issue of instructions to the Government Pleader 
to appear and answer on behalf of the said Secretary of State in Coun- 
cil or the Guvernment, and may extend the time at its discretion. 
Tue above section applies to M. 8. C. C. and P. S.C. C. 
421. The Court ey also, in any case in nee ak Government 
leader is not accompani y any person on 
a a neeever questions ‘the part of the said Secretary of State in 
relating to suit against Council, who may be able to answer any mate- 
Moverumeny: rial questions relating to the suit, direct the 
attendance of such a person, 
Tus above section applies to M. 8. C. C. and P.8 CC. 


422. Where the defendant is a public officer, the Court may send 

Bervice on public officers. ® Copy of the summons to the head of the office 

in which the defendant is employed, for the 

purpose of being served on him, if 1t appear to the Court that the sum. 
mons may be most conveniently so served. 


Tue above section applies to M. 8. C. C. and P. 8. C. C. 
C. P, 26 
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423, If the public officer, on receiving the summons, considers it 
Extension of time toen. proper to make a reference to the Government 
able officer te make refer. before answering to the plaint, he may apply 
ence to Government. to the Court to grant such extension of the 
time fixed in the summons as may be necessary to enable him to make 
such reference and to receive orders thereon through the proper channel ; 
and the Court, upon such application, may extend the time for so 
Joug as appears to be requisite. 


Twe above section applies to M. 8. C. C. and P. 8. C. C. 


424. No suit shall be instituted against the said Secretary of State 
Wotics previons to sning in Council or against a public officer in respect 
Becretary of State in Coun- of an act purporting to be done by him in his 
oil or pablic officer. official capacity, until the expiration of two 
months next after notice in writing has been, in the case of the Sec- 
retary of State in Council, delivered to, or left at the office of, a Secre- 
tary to the Local Government or the Collector of the District, and, in 
the case of a public officer, delivered to him or left at his office, stating 
the cause of action, and the name and place of abode of the intending 
laintiff ; and the plaint must contain a statement that such notice has 
tices so delivered or left. 


Tur above section applies to M. 8. C. C. and P. S.C. ©. 


A CoLtecror, when acting under s, 204 of Act XIX. of 1873 us the agent of 
the Court of Wards in respect of the estate of a disqualified person, is a public officer 
within the meaning of ss. 2 and 424 of Act X. of 1877, and consequently, when 
sued for acts donc in that capacity, is entitled to the notice of suit required by the 
latter soction.—Collector of Bijnor, Manager of the Estate of Chaudhri Ranjit Singh 
a Minor (Defendant), o. Munuvar (Plaintiff), LL. 2., 3 All. 20. j 

Tue Official Trustee is a ‘public officer’ within the definition given in #. 2 of the 
Civil Procedure Code. The cases in which a public officer is entitled to notice of 
suit under a. 424 of the Code are those in which he is sned for damages for some 
wrong inadvertently committed by him in the discharge of his official duties, and 
the object of giving notice is, that if a public body or officer entrusted with powers 
happens to commit an inadvertence, irregularity, or wrong, before any one has a 
right to require payment in respect of that wrong, he shall have an opportunity of 
betting himself right, making amends, restoring what he has taken, or paying for the 
damages he has done. The Official Trustee. therefore, is not entitled to notice of 
suit, wheu the question to be decided relates to the rights of the cestius gue trusent 
in respect of the trust fund, and nut toa wrong committed by him.—Shahebzadeoe 
Shahanshah Begum v. Ferguason, I. L. R., 7 Cal. 499. 


Aniseis inoue shite: _ 425. No warrant of arrest shall be issued 
in such suit without the consent in writing of 
the District Judge. 


Tux above section applics to M. 8. C.C. and P. S.C. C. 


426. If the Government undertakes the defence of a suit against 
Application where Go. & public officer, the Government Pleader, upon 
vernment andertakes de- being furnished with authority to appear and 
fence. anewer to the plaint, shall apply to the Court, 
aud upon such application the Court shall cause a note of his authority 
to be entered in the register. 


Tug above section applies to M. 8. C. C. and P. 8. C. C. 
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427. If such application is not made by the Government Pleader 

Procedure where no such Ov or before the day fixed in the notice for the 

application made. defendant to appear and answer to the plaint, 

the case shall proceed as in a suit between private parties, except that 

Defendant not liable to the defendant shall not be liable to arrest, nor 

arrest before jadgment. his property to attachment, otherwise than in 
execution of a decree, 


Tar above section applies to M. 8. C. C. and P. 8. C. C. 


428. In a suit against a public officer in respect of such act as 
Exemption of public ofi- 2foresaid, the Court shall exempt the defendant 
cers from personal appear. from appearing in person when he satisfies the 
ance. Court that he cannot absent himself from his 
duty without detriment to the public service. 


THR above section applies to M.S. C. C. and P. 8. C. C. 


429. When the decree is against the said Secretary of State in 
Procedure where decree Council or against a public officer in respect of 
against Government or such act as aforesaid, a time shall be specified 
public officer. in the decree within which it shall be satisfied ; 
and, if the decree is not satisfied within the time so specified, the Court 
shall report the case for the orders of the Local Government. 
Execution shall not issue on any such decree unless it remains un- 
satisfied for the period of three months computed from the date of the 
report, 
x Tux above section applies to M. 8. C. C. and P. 8. C. C. 


CHAPTER XXVIII 


Surrs BY ALIENS AND BY OR AGAINST FOREIGN AND NATIVE 
RULERS. 


430. Alien enemies residing in British India with the _ 
of the Governor-General in Council, and alien 
friends, may sue in the Courts of Britieh Indis 
as if they were subjects of Her Majesty. = 
No alien enemy residing in British India without such permission, 
or residing in a foreign couutry, shall sue in any of such Courts. 
Explanation.—Every person residing in a foreign country, the Go- 
vernment of which is at war with the United Kingdom of Great Bri- 
tain and Ireland, and carrying on business in that country without 
license in that behalf under the hand of one of Her Majesty's Secre- 
taries of State or of a Secretary to the Government of India, shall, for 
the purpose of the second paragraph of this section, be deemed to be 
an alien enemy residing in a foreign country. 


Tux above section applies to M. 8. C. C. and P. 8. C. C. 
When foreign State 431. A foreign State may sue in the 
ae. ais Courts of British India, provided that— 
(a) it has been recognized by Her Majesty or the! 
in Council, and 


When aliens may sue. 
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(b) the object of the suit is to enforce the private rights of the 
head or of the subjects of the foreign State. 


The Court shall take judicial notice of the fact that a foreign State 
has not been recoguized by Her Majesty or by the Governor-General in 
Council, 

Tux above section applies to M. 8. C. C. and P. 8. C. C. 


432, Persons specially appointed by order of Government at the 
Persone specially ap- request of any Sovereign Prince or ruling Chief, 
pointed by Government to whether in subordinate alliance with the Bri- 
rosecute or defend for tish Government or otherwise, and whether re- 
coe oF Cee siding within or without British India, to pro- 
secute or defend any suit on his behalf,shall be deemed to be the re- 
cognized agents by whom appearances, acts, and applications under this 
Code, may be made or done on behalf of such Prince or Chief. 


Tue above section applies to M. 8. C. C. and P. 8. C. C. 


433. Any such Prince or Chief, and any ambassador or envoy of a 
Suite against Sovereign foreign State, may, with the consent of Govern- 

Princes, &o. ment certified by the signature of one of its 
Secretaries (but not without such consent), be sued in any competent 
Court not subordinate to a District Court. 

Such consent shall not be given unless— 

(a) the Prince, Chief, ambassador, or envoy has instituted a suit in 
euch Court gone the person desiring to sue him ; or 

(b) the Prince, Chief, ambassador, or envoy, by himself or another, 
trades within the local limits of the jurisdiction of such Court ; or 

(c) the subject-matter of the suit is immoveable property situate 
within the said local limits and in the possession of the Prince, Chief, 
ambassador, or envoy. 


No such Prince, Chief, ambassador, or envoy shall be arrested 
Sovereign Princes, &o., under this Code; and no decree shall be exe- 
exempt from arrest. cuted against the property of any such Prince, 
nee their property may Chief, ambassador, or envoy, unless with consent 
— of Government certified as aforesaid, 


Tux above section applics to M.S. C. C. except the first para. 


Execution in British In- 434. The Governor-General in Council 
dia af decrees of Courts of may, from time to time, by notification in the 
Native States, Gazette of India, 

(a) declare that, the decrees of any Civil or Revenue Courts situ- 
ate in the territories of any Native Prince or State in alliance with Her 
Majesty, and not established by the anthority of the Governor-General 
in Council, may be executed in British India, as if they had been made 
by the Courts of British India, and 

(6) cancel any such declaration. 


So long es such declaration remains in force, the eaid decrees may 
be executed accordingly. : - 


Tux above section applies to M. 8. C, C. and P. 8. C.C. 
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CHAPTER XXIX. 
SUITS BY AND AGAINST CORPURATIONS AND COMPANIES, 


435, In suits by a Corporation, or by a Company authorized to sue 
Subscription and verifi. and be sued in the name of an officer or of a 
cation of plsint. trustee, the plaint may be subscribed and veri- 
fied ov behalf of the Corporation or Company by any director, secretary, 
or other principal officer of the Corporation or Company, who is able to 
depose to the fucts of the case. | 
THE above section applies to M. 8. C. C. and P. 8. C. C. 


436. When the suit is against a Corporation, or against a Company 
Service on Corporation or authorized to sue and be sued in the name of 
Company. an officer or of a trustee, the summons may be 
served— 
(a) by leaving it at the registered office (if any) of the Corporation 
or Company, or 
(b) by sending it by post in a letter addressed to such officer or 
trustee at the office (or, if there be more offices than one, at the princi- 
pal office in British India) of the Corporation or Company, or 
(c) by giving it to any director, secretary, or other principal officer 
of the Corporation or Company ; 
and the Court may require the personal appearance of any director, 
secretary, or other principal officer of the Corporation or Company who 
may be able to answer material questions relating to the suit, 
TuE above section applies to M. 8. C. C. and P. 8. C. C. 
For the purposes of summons, a Railway Company must be deemed to dwell at 
ita principal office. An executive engineer of sucha Company is not an officer on 


whom service may be made under cl. ¢ of the above section.—Hanlon v. The India 
Branch Railway Company, 1 Hyde 197. 


CHAPTER XXX, 
SUITS BY AND AGAINST TRUSTEES, EXECUTORS, AND ADMINISTRATORS. 


437. In all suits concerning property vested in a trustee, executor, 
Representation of bene- administrator, when the coutention is be- 
ficiaries in suite concerning tween the persons beneficially interested in such 
property veated in trustees, property and a third person, the trustee, exe- 
— cutor, or administrator shall represent the 
persons 80 interested, and it shall not ordinarily be necessary to make 
them parties to the suit, But the Court may, if it thiuks fit, order 
them or any of them to be made such parties. 
Tux above section applies to M. 8. C. C. and P. 8. C. C. 
438. When there are several executors or administrators, they shall 
Joinder of executors and all be made parties to a suit against one or 
administrators. more of them : 
Provided that executors who have not proved their testator’s will, 
and executors and administrators beyond the local limits of the juris- 
diction of the Court, need not be made parties. ) 


Tuz above section applies to M. 8. C. C. and P. 8. C. C. 
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439. Uniess the Court directs otherwise, the husband of a married 
Husband of married exe. administratrix or executrix shall not be a party 
catrix nut to join. to a suit by or against her. 


Tue above section applies to M. 8. C. C. and P. 8. C. C. 


CHAPTER XXXII. 
SuIts BY AND AGAINST MINOgS, AND Persons oF UNsounpy MInp. 


440. Every suit by a minor shall be instituted in his name by an 
Minor must sue by next &dult person, who, in such suit, shall be called 


friend. the next friend of the minor, and may be 
Coste. ordered to pay any costs in the suit as if he 


were the plaintiff. 
Tne above section applies to M. 8. C. C. and P. 8. C. C. 


Acr XX. of 1864 is not superseded by Act X. of 1877. Where, therefore, a 
widow claimed to have charge of property in trust for her minor sons, it was held 
necessary, under a. 2 of Act XX. 1864, that she should obtain a certificate of admi- 
nistration, if the whole estate was of greater value than Rs. 250, and that it was 
competent to the Court, if there was any pressing necessity (owing to the operation 
of the law of limitation) that a suit should be brought at once, to accept the plaint 
and stay proceedings until the mother had oltained a certificate under Act XX. of 
1864. Vijker v. Jijibhai (9 Bom. H. C. Rep. 310) followed.—Murlidhar and Va- 
sudey, minors, by hie guardian and mother Radha Bai (Plaintiffs), v. Supdu and 
Balkrishna (Defendants), I. L. R., 3 Bom. 149. 


441. Every application to the Court on behalf of a minor (other 
Applications to be made than an application under section 449) shall 


by next friend or guardian be made by his next friend, or his guardian for 
ad Litem. the suit, 


Tux above section applies to M.S. C. C. and P.8.C. C. 


442. If plaint be filed by or on behalf of a minor without a next 
Plaiot filed without next frievd, the defendant may apply to have the 
friend to be taken off fle,  plagiut taken off the file, with costs to be paid 
by the pleader or other persen by whom it was presented. Notice of 
Gone euch See shall be given to such person 
by the defendant ; and the Court, after hearing 
A objections (if any), may make such order in the matter as it thinks 
t, 
Tax above section applics to M.S. C. C. and P. S.C. C. 


443. Where the defendant to a suit is a minor, the Court, on being 
Guardian ad Kiem to be satisfied of the fact of his minority, shall ap- 
appointed by Court. point a proper person to be, guardian for the 
euit for such minor, to put in the defence for such minor, avd generally 
to act on his behalf in the conduct of the case, 
A guardian for the suit is not a guardian of person or property with- 
in the meaning of the Indian Majority Act, 1875, section 3. 


Tus above section applies to M.S. C. C. and P. 8. C. C. 


Tr no friend or relative of a mivor defendant is willing to take out a certificate 
ander Act XL. of 1858, and appear as guardian for the infant, the vip should ap- 
point an officer of Coert, or some respectable nominee or nominece of the mizor, 
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Sedat to defend the suit. Babajibin Kusaji v. Maruti (11 Bom. H. GC. R. 1829) and 
hoviba Lakshman v. Kusa (6 Bom. H. C, R. 219) cited and followed.—Iasur Chun- 
der Gupto (Plaintiff), Appellant, o. Nobo Kristo Gupte and others (Defendants), Re- 
spondents, 7 Cal. Law Rep. 407. 
Waere no administrator of the estate of a minor is appointed under Act XX. 
of 1864, there is no objection to the appointment of a guardian ad litem under s. 
443 of the Civil Procedure Code (Act X. of 1877) (as amended by Act XII. of 1879) 
for the purpose of defending a suit against a minor. Act XX. of 1864, 8. 2, has 
no bearing on the case of a next friend or guardian ad litem not claiming charge of 
the minor's estate. Neither Act XX. of 1864, nor the Civil Procedure Code (Act X. 
of 1877) (as amended by Act XII. of 1879), empowers any Court to appoint a person, 
against his or her will, to be a next friend, guardian ad litem, administrator of the 
estate, or guardian of the person of the minor. 8. 458 of the Civil Procedure Code 
(Act X. of 1877) is not, so far as regards payment of costs, applicable to any person 
appointed to act as guardian ad litem without his previous assent. 8S 3, cl. 5, of Act 
XV. of 1880, preserves jurisdiction to a Court try a suit aguinst a minor, notwith- 
standing the appointment of one of its officers to be the minor’s guardian ad litem. 
The decision in Mohan Ishwar v. Haku Rupa (I. L. R., 4 Bom. 638) is superseded by 
Act XV. of 1880, 8. 3, cl. 5, in so far as that decision affected officers of the Court 
uppointed guardians ad litem under s. 456 of Act X. of 1877 as amended by Act XII. 
of 1879. Inconvenience, pointed out, of introducing into acts relating, and institut- 
ed as relating, to special jurisdiction only, provisions affecting civil procedure pene- 
rally. —Jadow Mulji (Plaintiff) +. thhagan Raichand, deceased, by his son Janna, 
minor, by his guardian ad litem Wanmali Hurjivan (Defendant), LL. R., 5 Bom. 
306. 
444, Every order made in a suit or on any application before the 
Order obtained without Court, in or by which a minor is in any way 
next friend or guardian may concerned or affected, without such minor being 
be discharged. represented by a next freind or guardian for 
the suit, as the case may be, may be discharged, and, if the pleader of 
the party at whuse instance such order was obtained knew, or might rea- 
sonably have known, the fact of such minority, 


with costs to be paid by such pleader, 

Tr above section applies to M. 8. C. C. and P. 8. C. C. 
445. Any person being of sound mind and full age may act as next 
frieud of a minor, provided his interest is not 
adverse to that of such minor, and he is pot a 
defendant in the suit, 

THE above section applies to M.S. C. C, and P. S.C. C. 
446. If the interest of the next friend of a minor is adverse to 
that of such minor, or if he is so connected 
with a defendant whose interest is adverse to 
that of the minor as to make it unlikely that the minor's interest will 
be properly protected by him, or if he dues nut do his duty, or, pend- 
ing the suit, ceases to reside within British India, or for auy other suffi- 
cient cause, application may be made on behalf of the minor or by a 
defendant for his removal ; and the Court (if satisfied of the sufficiency 
of the cause assigned) may order the next friend to be removed accord- 


ingly. 


Costs. 


Who may be next freind. 


Bemoval of next friend. 


Tas above section applies to M. 8. C. C. and P. 8. C. C. 


447. Unless otherwise ordered by the Court, a next friend shall not 
Retirement of next freind. etire.at his owo request without first procuring 
a fit person to be put in his place, and giving 

security for the costs already incurred. 
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The application for the appointment of a new next friend shall be 

Application for appoint- supported by affidavit showing the fitness of 

ment of new next friend. the person proposed, and also that he has no 
interest adverse to the minor. 


Tue above section applies to M. 8. C. C and P. 8. C. C. 


Stay. of proceedi 448. On the death or removal of the next 
- th oe removal of nert friend of a minor, further proceedings shall be 
t=) 


stayed until the appointment of a next friend 
in his place. 


Tue above section applies to M. 8. C. C. and P. 8. C. C. 


449. If the pleader of such minor omits, within reasonable time, 
Application for appoint- to tuke steps to get a new next friend appointed, 
mont of new next friend. any person interested in the minor or the mat- 
ter at issue may apply to the Court for the appointment of one, and the 
Court may appoint such person us it thinks fit. 


Tux above section applies to M. 8. C. C. and P. 8. C. C. 


Course ta be followed by 450, A minor plaintiff, or a minor not a 
minor plaintiff or applicant aad to a auiton whose behalf an application is 
on coming of age. au ing, on coming of age must elect whether 

e will proceed with the suit or application. 
Tus above section applies to M. 8. C. C. and P.S. C. C. 
451. If he elects to proceed with it, he shall apply for an order 

Where he elects to pro. discharging the next friend, and for leave to 
coed proceed in his own name. 


The title of the suit or application shall, iu such case, be corrected 
so as to read thenceforth thus: 


“ A. B,, late a minor, by C. D., his next friend, but now of full age.” 

Tas above section applies to M.S. C. C. and P. 8S. C. C. 
452. If he elects to abandon the suit or application, he shall, if a 
Where he elects to aban- S0le plaintiff, or sole applicant, apply for an 
don. order to dismiss the suit or application on re- 
Geshe: payment of the costs incurred by the defend- 
ant or respondent, or which may have been 

paid by his next friend. 
” Tar above section applies to M. 8. C. C. and P. 8. C. C. 


- 


Making and proving ap- 453. Any spice under section 451 or 
plications under sections section 452 may be made ex parte ; and it must 
451,458, be proved by affidavit that the late minor has 


attained his fuil age. 
Tus above section applies to M. 8. C. C. and P. 8. C. CO. 
454. A minor co-plaintiff, on coming of age, and desiring to re- 
When minor oo-plaintity pttdiate the suit, must apply to have bis name 
coming ” tage desires to re. atruck out as cu-plaiutiff; and the Court, if it 


finds that he is not a necessary party, shail 
oe from the suit on such terms as to costs or otherwise as it 
i t. 
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Notice of the application shall be served on the next friend, as 
well as on the defendant; and it must be proved by affidavit that the 
Costs, late minor has attained his full age. The costs 
of all parties of such application, and of all or 
any proceedings theretofure had in the suit, shall be paid by such per- 
sons as the Court directs, 
If the late minor be a necessary party to the suit, the Court may 
direct him to be made a defendant. - | 


Tux above section applica to M.S. C. C. and P.S. C. C. 


458. If any minor, on attaining majority, can prove, to the satisfac- 
When suit unreasonable tion of the Court, that a suit instituted in his 
or improper. name by a next friend was unreasonable or im- 
proper, he may, if a sole plaintiff, apply to have the suit dismissed. 
Notice of the application shall be served on all the parties con- 
cerned: andthe Court, upon being satisfied of such unrcasonablencas 
or impropriety, may grant the application, and order the next friend 
to pay the costs of all parties in respect of the 
application and of anything done in the suit, 


THE above scction applics to M.S. C. C. and P. 8. C. C. 


456. An order for the appointinent of a guardian for the suit may 
Petition for appointment be obtained upon application in the name and 
of guardian ad litem. on behalf of the minor or by the plaintiff. 
Such application must be supported by an affidavit verifying the fact 
that the proposed guardian has no interest in the matters in question in 
the suit adverse to that of the minor, and that he is a fit person to be 80 
appointed. 
Where there is no other person fit and willing to act as guardian 
for the suit, the Court may appoint any of its officers to be such guar- 
diau : Provided that he has no interest adverse to that of the minor, 


Tie above section applica to M. 8. C. C. and P. 8. C. C. 


A SvsorpinaTe Jndge, who, under Act X. of 1877, s. 456, as amended by Act 
XII. of 1879, 8. 73, appoints the nazir or any other officer of bis Court to act as 
guardian of a minor plaintiff or defendant in a suit in his Court, has no jurisdiction 
to hear it, and pass s decree against that officer us guardian ad litem of the minor.—, 
Mohan Ishwar v. Haku Rupa, I. L. R., 4 Bom. 638. See the following ruling. 


WueErE no administrator of the estate of a minor ix appointed under Act XX. 
of 1664, there ia no objection to the appointment of a guardian ad litem under . 
443 of the Civil Protedure Code (Act X. of 3877) (a8 amended by Act XEL. of 1879) 
for the purpose of defending a suit against a minor. Act XX. of 1864, s. 2, has no 
bearing on the case of a next friend or guardian ad Jitem not claiming charge of the 
minor's estate. Neither Act XX. of 1864, nor the Civil Procedure Code (Act X. of 
1877) (as amended by Act XII. of 1879), empowers any Court to appoint a person,’ 
against hia or her will, to be a next friend, guardian ad Jitem, administrator ofthe 
estate, of guardian of the person of the minur. 8. 468 of the Civil Procedure Code 
(Act X. of 1877) is not, so far as regards payment of costs, applicable to any person 
appointed to act as guardian ad litem without his previous assent. 8. 3, cl. 6, of Act 
WY. of 1880, preserves jurisdiction to a Court to try a suit against a minor, notwith- 
standing the appointment of one of its officers to be the minor's guardian ad litem. 
The decision in Moban Ishwar v. Haku Rupa (I. L. R., 4 Bom. 638) is superseded by 
Act XV. of 1880, 8. 3, cl. 4, in so faras that decision affected officers of the Court 
appointed guardians ad litem under 8. 456 of Act X. of 1877 as amended by Act XIT. 
of 1879. Inconvenience, pointed ont, of introducing into acta relating, and insti- 
tited as relating, to special jurisdiction only, provisions affecting civil procedure 
generally.—Jadow Mulji (Plaintift ) ©. Chhagan Raichand, deceased, by his son Jamna, 
minor, by his guardian ad litem Wanmali Harjivan (Defendant), I. L. R., 5 Bom. 306. 
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Costa, 
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457. A co-defendant of sound me bay . full age may ‘be ap- 

dian a@ pointed guardian for the suit, 1f he has no in- 

lito. aol ini terest adverse to that of the minor; but neither 
a plaintiff, gor a married woman, can be so appointed. 


Tw ubovo section applies to M. 8. C. C. and P. 8. C. C. 


458, If the guardian for the suit of a minor defendant does not do 
Guardian noglooting his 18 duty, or if other sufficient ground be made 
duty may be removed. to appear, the Court may remove him, and may 
order him to pay such costs as may have been 
Conta. occasioned to any party by his breach of duty. 
Tue abovo section applies to M. 8. C. C. and P. 8. C. C. 
Taw Civil Procedure Code does not authorize a Court to decree costs against}the 


guardian of a defendant except in the case referred to in s, 458.—Narasimha Réu 


Defendant), Appellant, v. Laékshmipati R4u and others (Plaintiffs), Respondents, 
.L.R., 3 Mad. 263. 


Wttere no administrator of the estate of a minor is appointed under Act XX. of 
1864, there is no objection to the appointment of a guardian ad litem under s. 443 
of the Civil Procedure Code (Act X. of 1877) (as amended by Act XII. of 1879) for 
the purpose of defending a suit againxt a minor. Act XX. of 1864, 6. 2, bas no bear- 
ing on tho cage of a next friend or guardian ad litem not claiming charge of the 
minor's estate. Neither Act XX. of 1864, nor tho Civil Procedure Code (Act X. of 
1877) (as amended by Act XII. of 1879), empowers any Court to appoint a person, 
against his or her will, to be a next friend, guardian ad litem, administrator of the 
estate, or guardian of the person of the minor. §. 458 of the Civil (Procedure Codo 
(Act X. of 1877) is not, so far as regards payment of costs, applicable to any person 
a pointed to act as guardian ad litem without his provious assent. 8. 3, cl. 6, of Act 
Xi . of 1880, preserves jurisdiction to a Court to try a suit against a minor, notwith- 
standing the appointinent of one of its officers to be tho minor’s guardian ad litem. 
Tho decision in Mohan Ishwar v. Haka Rupa (1. L. R., 4 Bom. 638) is superseded by 
Act XV. of 1880, &. 3, cL 4, in so far us that decision affected officers of the Court 
appointed guardians ad litem under a. 456 of Act X. of 1877 as amended by Act XII. 
of 1879. Inconvenience, pointed out, of introducing into acts relating, and institut- 
ed as relating, to special jurisdiction only, provisions affecting civil ages gene- 
rally.—Jadow Mulyi (Phamtiff) ». Chhagaa Raichand, deceased, by his son Jamna, 
minor, by his guardian ad litem Wanmali Harjivan (Defendant), LL. R., 5 Bom. 306. 


Appointment in placeot . 409. If the guardian for the suit dies pend- 
guardian dying pendents ing such suit, or is removed by the Court, the 
Kite. Court shall appoint a new guardian in his place, 

THE above section applies to M.S. C. C. and P. 8. C. C. 
460. When the enforcement of a decree is applied for against 

Guardian ad litem of mi. the beir or representative, being a minor, of a 
nor representative of de- deceased party, a guardian for the suit of such 
coased judgment-debtor. minor shall be appointed by the Court, aid the 
decree-holder shall serve on such guardian notice of such application. 


Tus above section applies to M. 8. C. C. and P. S.C. C. 


461. No sum of money or other thing shall be received or taken 
Bofore decree, next frieng DY. next friend or guardian for the suit on 
or guardian ad item not to behalf of a minor, at any time before decree or 
receive money withoutleave order, woless he has first obtained the leave of 
area and giving seca- the Court, and given security to ite satisfaction 
" that such money or other thing shall be duly 
accounted for to, and held for the benefit of, such minor. 


Tux above section upplics to M.S. C.C. and P. S.C. C. 
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462. No next friend or guardian for the suit shall, without the 

Neat friend or guardian eave of the Court, enter into any agreement 

ad litem not to compromise Or compromise on behalf of a minor, with re- 

without leave of Court. ference to the suit in which he aets as next 

friend or guardian, 

Any such agreement or compromise entered into without the leave 

Compromise without Of the Court shall be voidable against all parties 
leave voidable, other than the minor, 


Tur above scction applica to M. 8. C. C. and P. 8. C. C. 


THE conditions of s. 462 of the Civil Procedure Code, requiring the sanction of 
the Court to compromises entered into by the guardian ad litem of an infant suitor, 
are not sufficiently complied with by the Court passing » decree in the terms of a 
compromise presented by the guardian ad litem. A decrec passed under such cir- 
cumstances should be set aside.—Réjagopal Takkaya Naiker and two others, minors, 
by their guardian Subramanya Ayyar (Petitioners), v. Muthupalem Chetti and anothor 
(Counter-Petitioners), 1. L. ., 3 Mad. 103. 


463, The provisions contained in sections 440 to 462 (both inclu- 
Application of sections 8ive) shall, mutatis mutandis, apply in the 
440 to 462 to persous of case of persons of unsound mind, adjudged to 
unsound mind. be so under Act No, XXXV. of 1858, or under 
any other law for the time being in force. 


Tux above scction applies te M. B. C. C. and P. 8. C. C. 


464. Nothing in sections 442 to 462 applies to any minor or per- 
Warde of Court son of unsound mind, for whose person or pro- 
; perty a guardian or manager has been appointed 
by the Court of Wards, or by the Civil Court under any local law. 


Tae abovo section applics to M. 8. C. C. and P. 8. C. C. 


CHAPTER XXXII. 
SuITS BY AND AGAINST MILITARY MEN. 


465. When any officer or soldier actually serving the Government 

Officers or soldiers who 10 a military capacity is a party too suit, and 

cannot obtain leave may cannot obtain leave of absence for the purpose 

authorize any person to sue of prosecuting or defending the suit in person, 

or defend for them. he may authorize any person to sue or defend 
in his stead. 

The authority shall be in writing, and shall be signed by the officer 
or soldier in the presence of (a) his commanding officer, or the vext 
subordinate officer, if the party be himself the commanding officer, or 
(8) where the officer, or soldier is serving in military staff employment, 
the head or other superior officer of the office in which he is employed, 
Such commanding or other officer shall countersign the authority, which 
shall be filed in Court. 

When £0 filed, the countersignature shall be sufficient proof that 
the authority was duly executed, aud that the officer or soldier by 
whom it was granted could not obtain leave of absence for the purpose 
of prosecuting or defending the suit in person. 
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| Ezplanation.—In this chapter the expression “ commanding offi- 
cor’ means the officer in actual command for the time being of any 
regiment, corps, detachment, or depot to which the officer or soldier 
belongs. 
a Tux above section applies to M. 8. C. C. and P. 8. C, C. 


466, Any person authorized by an officer or a soldier to prosecute 
Person 0 authorised may OF defend a suit in his stead may prosecute or 
act personally or appoint defend it in person in the same manver as the 
plender. officer or soldier could do if present ; or he may 
appoint a pleader to prosecute or defend the suit on behalf of such 
officer or soldier. 
Tux above section applies to M. 8. C. C. and P. S.C. C. 


467. Processes servod upon any person authorized by an officer or 
| Berviceon person so an 2 Soldier, asin section 465, or upon any pleader 
thorized, or on his pleador, appointed as aforesaid by such person to act 
to bo good sorvice. for, or on behalf of, such officer or soldier, shall 
be as effectual as if they Lad becn served on the party in person or on 
his pleader, 

Tua above ecctivn applies to M. 8. C. C. and P. 8. C. C. 


468. When an officer or a soldier is a defendant, the Court ghall 
Borvice on offcers and send a copy of the summons to hia commanding 
soldiors, officer fur the purpose of being served on him, 
_ The officer to whom such copy is sent, after causing it to be served 
on the person to whom it is addressed, if practicable, shall return it to 
i Court with the written acknowledgment of such person endorsed 
thereon, 
If, from any cause, the copy cannot be so served, it shall be re- 


turned to the Court by which it was sent, with information of the cause 
which has prevented the service. 


Tas above eection applies to M.S. C. C. and P. 8. C. C. 


469, If, in the execution of a decree, a warrant of arrest or other 
_ Execution of warrant of process is to be executed within the limits of a 
arrest in cantonmeuts, So.  cantoument, garrison, military station, or mili- 
tary béz&r, the officer charged with the execution of such warrant or 
othor process shall deliver the same to the commanding officer. 

The commanding officer shall back the warrant or other process 
with his signature, and, in the case of a warrant of arrest, if the per- 
son named therein is within the limits of bis command, shall cause 
him to be arrested and delivered to the officer so charged. 


Tu above section applies to M. 9. C. C. and P. 8. C. C. 


CHAPTER XXXIII. 
INTERPLEADER, 
470. When two or more persons claim adversely to one another 
hea interploader-sait the same payment or property from 


yaay be instituted, person, whose only interest therein is that of a 
mere stakeholder, and wko is ready to render it to the right owner, such 
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stakeholder may institute a suit of interpleader against all the claimants 
for the purpose of obtaining a decision as to whom the payment or pro- 
erty oo be made or delivered, and of obtaining indemnity for 
‘himeelf : 
Provided that, if any suit is pending in which the rights of all 


parties can properly be decided, the stukeholder shall not institute a 
suit of interpleader. 


Tue above section applics to M. 8. C. C. and P. S.C. C. 


Plaint in such suit. 471. In every suit of interpleader the plaint 
must, in addition to the other statements neces- 
sary for plaints, state— 

(a) that the plaintiff has no interest in the thing claimed other- 
wise than as a mere stakeholder; 
(b) the claims made by the defendants severally; and 
(c) that there is no collusion between the plaiutiff and any of the 
defendants. 
Tue above section applies to M. 8. C. C. and P. 8. C. C. 


472. When the thing claimed is capabie of being paid into Court 

Payment of thing claimed or placed -in the custody of the Court, the 

into Court. laintiff must so pay or place it before he can 
be entitled to any order in the suit. 


Tux above section applies to M. 8. C. C. and P. 8. C. C. 


a movednre: at) Arek meer: 473. At the first hearing the Court may— 


(a) declare that the plaintiff is discharged from all liability to the 
defendants in respect of the thing claimed, award him his costs, aud 
dismiss him from the suit ; 

' or, if it thinks that justice or convenience so require, 

(b) retain all parties until the final disposal of the suit ; 
and, if it finds that the admissions of the parties or other evidence 
enable it, 

(c) adjudicate the title to the thing claimed: or else it may 

(d) direct the defendants to interplead one another by filing state- 
ments and entering into evidence for the purpose of bringing their 
respective claims before the Court, and shall adjudicate on such claims, 
Tur above section applies to M. 8. C. C. and P. 8. C. C. 


474. Nothing in this chapter shall be taken to enable agents to 
When agents andtenanta sue their principals, or tenants to sue their 
may inatitute interpleader- landlords, for the purpose of compelling them 


suite. to interplead with any persons other than per- 
sons making claim through such principals or landlords 
Illustrations. 


(a.) A deposits a box of jewels with B as his agent. C alleges that the jewels 
were wrongfully vbtained from him ty A, and claims them from B. B cannot in- 
stitute an interpleader-suit against A and C. 

(8.) A deposits a box of jewels with B as his agent. He then writes to C for 
the purpose of making the jewels a security fora debt due from himeclf to C. A 
afterwards alleges that C’s debt is satisfied, and C alleges the contrary. Both claim 
the jewels from B. 5B may institute an interpleader-euit against A and C, 


Tye above section applies to M. 8. C. C. and P. 8. C. C. 
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475. When the suit is properly instituted, the Court may provide 

fur the plaintiff’s costs by giving him a charge 

Charge of plaintiff's costs. on the thing claimed or in some other effectual | 
way. 

Tue above section applies to M. 8. C.C. and P. 8 C. C. 


476. If any of the defendants in an interpleader-suit is actually . 
Procedure where defend- suing the stakeholder in respect of the subject 
ant is suing stakeholder. of such suit, the Court in which the suit against 
the stakeholder is pending shall, on being duly informed by the Court 
which passed the decree in the interpleader-suit in favour of the stake- 
holder that such decree has been passed, stay the proceedings as against 
Coats. him; and his costs in the suit so stayed may 
be provided for in such suit; but if, and so far 
as, they are not provided for in that suit, they may be added to his 
costs incurred in the interpleader-suit. 


Tug above section applies to M.S. C. C. und P. S.C. C. 


wee + ad 


PART IV. 
PROVISIONAL REMEDIES. 


CHAPTER XXXIV. 
Or ARREST AND ATTACHMENT BEFORE JUDGMENT. 


A.—Arreat before Judgment, 


477. If at any stage of any suit, other than a suit for the posses- 
When plaintiff may apply sion of immoveable property, the plaintiff satis- 

that security bo takon. fies the Court by affidavit or otherwise— 

that the defendant, with intent to avoid or delay the plaintiff, or 
to avoid any process of the Court, or to obstruct or delay the execution 
of any decree that may be passed against him, 

(a) has absconded or left the jurisdiction of the Court, or 

(b) is about to abscond or to leave the jurisdiction of the Court, or 

(c) has disposed of or removed from the jurisdiction of the Court 
his property or avy part thereof, or 

that the defendant is about to leave British India under circum- 
stances affording reasonable probability that the plaintiff will or may 
thereby be obstructed or delayed in the execution of any decree that 
may be passed against the defendant in the suit, 

the plaintiff may apply to the Court that security be taken for the 
appearance of the detsaduat to answer any decree that may be passed 
against him in the suit. 


Tue above section applies to M.8. C. C. (except as regards immoveable property) 
and to P. 5. 0. C. (except as regards the attachinent of immoveable property). * * 
Order to bring up defend- 478, If the Court, after examining the ap- 
ant to show causo why he plicant, and making such further investigation — 
should not give security. as it thinks fit, is satisied— 2 3 
that the defendant, with apy such intent as aforesaid, . 
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(a) has absconded or left the jurisdiction of the Court, or 

(b) is about to abscond or to léave the jurisdiction of the Court, or 

(c) has disposed of or removed from the jurisdiction of the Court 

his property or any part thereof, or 
that the defendant is about to leave British India under the cir- 
cumstances last aforesaid, 

. the Court may issue a warrant to arrest the defendant and bring 
him before the Court to show cause why he should not give security 
for his appearance, 


Tue above section applies to M. S. C. C. (except as regards immoveable property) 
and to P. S.C. C. (except as regards the attachment of immoveuble property). 


479. If the defendant fail to show such cause, the Court shall 
If defendant fail to show Order him either to deposit in Court money or 
causé, Court may order him other property sufficient to answer the claim 
to make deposit or give against him, or to give security for his appear- 
aim ance at any time when called upon while the 
suit is pending, and until exccution or satisfaction of any decree that 
may be passed against him in the suit. 
The surety shall bind himself, in default of such appearance, to 
pay any sum of mouey which the defeudaut may be ordered to pay in 
the suit. 


Tare above section applies to M.S. C. C. (except as regards immoveable property) 
and to P.S. C. C. (except as regards the attachment of moveable property ). 


Procedure in case of ap- 480. The surety for the appearance of 
pee by surcty to be the defendaut may at any time apply to the 
isoharged. Court in which he became such surety to be 


discharged from his obligation, 

On such application being made, the Court shall summon the de- 
fendant to appear, or, if it thinks fit, may issue a warrant for his arrest 
in the first instance. 

On the appearance of the defendant pursuant to the summons or 
warrant, or on his voluntary surrender, the Court shall direct tho 
surety to be discharged from his obligation, and sball call upon the 
defendant to find fresh security. 


Tue above section applics to M.8.C.C. (except as regards immoveable property) 
and to P. 8. C. C. (except as regurds the attachment of imimoveable property). 


481, If the defendant fail to comply with avy order under section 
” Procedure where defend. 479 or section 480, the Court may commit him 
ant fails to give security to jail until the decision of the suit, or, if 
or find fresh security. judgment be given against the defendant, 
until the execution of the decree: Provided that no person shall be 
imprisoned under this section in any case for a longer period than six 
months, nor for a longer period than six weeks when the amount or 
value of the subject-matter of the suit does not exceed fifty rupees: 

Provided that no person shall be detained in prison under this 
section after he has eomplied with such order. 


Tux above section applies to M. S. C. C. (except as regards immoveable property) 
and to P. 8. C. C. (except as regards the attachment of immoveable property). 
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482. The provisions of section 389 as to allowances payable for 
Subsistence of defendants the subsistehce of judgment-debtors shall apply 
arrested. to all defendants arrested under this chapter. 


Tux above acction applies to M. 8. C. C. (except as regards immoveable property) 
and to P. 8. C. C. (except as regards the attachment of immoveable property). 


B—Attachment before Judgment. 


ee 483. If, at any stage of any suit, the plaint- 
iia heart a iff satisties the Court by affidavit or otherwise 
fondant to sativfy decree, that the defendant, with intent to obstruct or 
and, in default, for attach- delay the execution of any decree that may be 
ment of property. - : <a 
(a) is about to dispose of the whole or any part of his property, 
or to remove the same from the jurisdiction of the Court in which the 
suit is pending, or 
(b) has quitted the jurisdiction of the Court, leaving therein pro- 
perty belonging to him, 
the plaintiff may apply to the Court to call upon the defendant to 
furnish security to satisfy any decree that may be passed against him in 
such suit, and, ou his failing to give such security, to direct that any 
portion of his property within the jurisdiction of the Court shall be 
attached until the further order of the Court. 
The application shall, unless the Court otherwise directs, specify 
Contents of application, the property required to be attached and the 
estimated value thereof. ! 
Tue above section applicn to M. S.C. C. (excopt as regards immoveable property) 
and to P. S.C. C. (except as regards the attachment of immoveable property). 
484. If the Court, after examining the applicant, and making any 
Conrt may call ondofend. further investigation which it thinks fit, is 
ant to furnish security or satisfied that the defendant is about to dispose 
show cause. of or remove his property, with intent to ob- 
struct or delay the execution of any decree that may be passed against 
him in the suit, or that he has, with such intent, quitted ihe jurisdiction 
of the Court, leaving therein property belonging to him, the Court ma 
require him, within a time to be fixed by the Court, either to furnish 
security in such sum as may be specified in the order, to produce and 
place at the disposal of the Court, when required, the said property or 
the value of the same, or such portion thereof as may be sufficient to 
satisfy the decree, or to appear and show cause why he should vot furnish 
security. 
The Court may also, in the order, direct the conditional attachment 
of the whole or avy portion of the property specified in the application, 
Tus above section applies to M. S.C. C. (except as regards immoveable pro 
and to P. S°C. C. (exeegt as regards the gta eet of mninovesble et 


TuHé defendants were, on the 10th of March 1881, called upon, under s. 484 of 
the Civil Procedare Cade (Act X. of 1877), to furnish security for the satisfaction 
of a decree that the plaintiff might obtain against them, or to show cause, on the 
28th March 1881, why securit y should not be furnished. To this direction the order 
was appended, which is provided by the form at the end of the Code of Civil Pro- 
cedure, for a provisional attachment under s. 484. The defendants, to avoid the 
attachment, gave security, on the 12th March 1881, for satisfaction of the decree 
and the attachment was not carried out. On the 28th March 1881, they show 
cauec why security should not be farnished ; but the Subordinate Judge, as ( * 
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‘had been furnished, thought the matter was at an end, and that he could not cancel 
the security-bond. Held that the Subotilinate Judge was wrong ; the gecurity so 
given was really not the security expressly provided under 8. 484, and did net pre- 
clude the defendants from showing cause why no security should be furnithed.—- 
Lotlikar (Applicant) v. Lotlikar (Respondent), I. L. R., 5 Bom. 643. 
485. If the defendant fail to show cause why he should not furnish 
Attachment if cause not Security, or fail to furnish the security required, 
shown or security not fur. within the time fixed by the Court, the Court 
nished. may order that the property specified in the 
application, or such portion thereof as appears sufficient to satisfy any 
decree which may be passed in the suit, shall be attached. 
If the defendant show such cause or furnish the required security, 
Witha@rawalofattachment, 224 the property specified in the application or 
any portion of it has been aitanhed: the Court 
shall order the attachmeut to be withdrawn. 
THE above section applies to M.S. C. C. (except as regards immoveahle property) 
and to P. S. C. C. (except as regards the attachment of immoveable property). 
486. The attachment shall be made in the manner herein provided 
Mode of making attach. for the attachment of property in execution of 
ment. ° a decree for money. 
Tue above section applics to M.S. C. C. (except as regards immoveahle property) 
and to P. 8. C. C. (except as regards the attachinent of inunoveable property). 
487. If any claim be preferred to the property attached before 
Investigation of claimsto Judgment, such claim shall be investigated in 
property attached before the manner hereinbefore provided for the in- 
Judgment. vestigation of claims to property attached in 
execution of a decree for money. 
THE above section applies to M.S. C. C. (except as regards immoveable property) 
and to P. S. C. C. (except as regards the attachment of immoveable property). 
488. When an order of attachment before judgment is passed, the 
Removal of attachment Court which passed the order shall remove the 
when eecurity furnished or attachment whenever the defendant furniehes 
suit dismissed. the security required, together with security 
for the costs of the attachment, or when the suit is dismissed. 
TRE above section applies to M.S. C. C. (except as regards immoveable property) 
and to P. 8. C. C. (except as regards the attachment of immoveable property). 
489. Attachment before judgment shall not affect the rights, exist- 
Attachment not to affect img prior to the attachment, of persons not 
righta of strangere, or bar parties to the suit, nor bar any person holding 
deoree-huider from apply- g decree against the defendant from applying 
ang for eae for the sale of the property under attachment 
iu execution of such decree. 
Thr above section applies to M. 8. C. C. (except as regards immoveabl@property ) 
and to P. 8. C. C. (except as regards the attachment of immoveable property). 
490, Where property is under attachment by virtue of the provi- 
attached under Sions of this chapter, and a decree is giveu 
chapter not to be re-attach- in favour of the plaintiff, it shall not be neces- 
ed in execution of decree. gary to re-attach the property in execution of 
such decree. | 


Tux above section applies to M.S. C. C. (except as regards immoveable property) 
and to P, 8. O. C. (except as regards the attachment of immoveable property.) 


C, P. 28 


218 TEMPORARY INJUNCTIONS AND INTERLOCUTORY ORDERS, 
C—Compensation for improper Arrests or Attachments. 


491. If, in any duit in which an arrest or attachment has been 

Compensation for obtain. effected, it appears to the Court that such 

ing arrest or attachment on arrest or attachment was applied for on in- 
tnanficieut groands, sufficient grou nds, . 

ot if the suit of the plaintiff fails, and it appears to the Court that 
there was no probable ground for instituting the suit, 
the Cont may, on the application of the defendant, award against 
the plaintiff in its decree such amount, not exceeding one thousand ru- 
pees, as it deems a reasonable compensation to the defendant for the 
expense or injury caused to him by the arrest or attachment : 

Provided that the Court shall not award under this section a larger 
amount than it might decree in a suit for com- 
peusation. 

An award under this section shall bar any suit for compensation in 
rerpect of such arrest or attachmeut. 


Tux above section applies to M.S. C. C. (exeept as regards immoveable property ) 
and w P. 8. C. O. (oxcupt as regards the attachment of immoveable property). 


Provieo. 


CHAPTER XXXV. 
Or Temporary INJUNCTIONS AND INTERLOCUTORY ORDERS. 
A.—Temporary Injunctions, 


Cases in which tempo- 
ry injunotion may 


492. If, in any suit, it is proved by affida- 


vit or otherwise— 


(a) that any property in dispute In a suit is in danger of being 
wasted, damaged, or alienated by any party to the suit, or wrongfully 
sold in execution of a decree. or 

(b) that the defendant threatens, or is about, to remove or dispose 
of his property with intent to defraud his creditors, 

the Court may, by order, grant a temporary injunction to restrain 
such act, or give such other order, for the purpose of staying and pre- 
venting the wasting, damaging, alienation, sale, removal, or disposition 


of the property as the Court thinks fit, or refuse such injuuction or 
other order. 


498. In any suit for restraining the defendant from committing 4 
Injunction to restrain re. breach of contract or other injury, whether 
peticios or continuance of compensation be claimed in the suit or not, the 
reach. plaintiff may, at any time after the commence- 
ment af the suit, and either before or after judgment, apply to the 
Court for a temporary injunction to restrain the defendant from com- 
mitting the breach of contract or injury complained of, or any breach 
of contract or injary of a like kiod arising out of the same contract or 
relating to the same property or right. 
The Court may, by order, grant such injunction on such terms as to 
the duration of the injunction, keeping an account, giving security, or 
otherwise, as the Court thinks Gt, ér refuse the same. 
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La case of disobedience, an injunction granted: under this section or 
Bection 492 may be enforced by the imprisonment of the defendant for 
@ term not exceeding six months, or the attachment of his property, or 


No attachment under this section shall remain in force for more 
than one year, at the end of which time, if the defendant has not obeyed 
the injuaction, the property attached may be sold, and out of the 
proceeds the Court may award to the plaintiff such compensation as it 
thiuks fit, and may pay the balance (if any) to the defendant, | 

494. The Oourt shall in all cases, except where it appears that the 

Before granting injunc- object of granting the injunction would be 
tion, Court to direct notice defeated by the delay, beture granting an in- 
to opposite party. junction, direct notice of the application for the 
same to be given to the oppusite party. 


495. An injunction directed to a Corporation or public Company is 

Injunction to Corporation binding not only on the Corporation or Com- 

binding on its membersand pany itself, but also on all membergand officers 

officers, of the Corpuration or Company whose persoual 
action it seeks to restrain. 


496. Any order for an injunction may be discharged, or varied, of 
Order for injunction may S8¢t aside by the Court, on application made 


be discharged, varied, orset thereto by any party dissatisfied with such 
aside. order. 


Compensation to defend. 497. If it appears 4o the Court that aa 
ant for issue of injanctionon injunction which it bas granted was applied 
insufficient gronudy. for on insufficient grounds, or 


if, after the issue of the injunction, the suit is dismissed, or judg- 
ment is given against the plaintiff by default or otherwise, and it appcars 
to the Court that there was no probable ground for instituting the suit, 

the Court may, on the application of the defendant, award against 
the plaintiff in its decree such sum, not exceeding one thousand rupees, 
as it deems a reasonable compensation to the defendant for the expeuse 
or injury caused to him by the issue of the injunction : 

Provided that the Court shall not award under this section a larger 
: aimount than it might decree in a suit for com- 

ni pensation. 

Au award under this section shall bar any suit for compensation in 

respect of the issue of the injunction, 


B.—Interlocugory Orders. 


498. The Court may, on the application of any party to a suit, 

Power to order interim order the sule, by any person named in such 

sale of perishable articles. order, and in such manner, and on. such terme 

as it thinks fit, of any moveable propesty, being the subject of such 
suit, which is subject to speedy and natural decay. 

Tux above section applies to P. 8. C. C. 
rn te 499. The Court may, on the application 
— _ te sathories of any party to a suit, add on such terms as it 
eptry, taking of eam : 7 
aod acbecune f ples thiuks fit, 
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(a) make an order for the detention, preservation, or inspection of 
any property being the subject of such suit ; : 

(b) for all or any of the purposes aforesaid, authorize any person to 
enter upon or into any land or building in the possession of any other 
party to such suit, and 

(c) for all or any of the purposes aforesaid, authorize any samples 
to be taken, or any obeervation to be made or experiment to be tried, 
which may seem necessary or expedient for the purpose of obtaining 
full information or evidence. 

The provisions hereinbefore contained as to execution of process 
shall apply, mutatis mutandis, to persons: authorized to enter under 
this section. : 

Tne above section applies to P. 8. C. C. 
500, An application by the plaintiff for an order under section 498 
Applications for auch or- OF section 499 may be made after notice in 
ders to be after notice. writing to the defendant at any time after ser- 
. vice of the summons. 

An applicatian by the defendant for 3 like order may be. made 
after notice in writing to the plaintiff, and at any time after the appli- 
caut has appeared, 

Tux above section applies to P. §. C. C. 


501. When land paying revenue to Government, or a tenure liable 
When party may be put 0 8ale, is the subject of a suit, if the party in 
in immediate possession of possession of such land or tenure neglects to 
land the subject of suit. pay the Government-revenue, or the rent due 
to the proprietor of the tenure, as the case may be, and such land or 
tenure 1s consequently ordered to be sold, any other party to the suit 
claiming to have an interest in such land or tenure may, upon payment 
of the revenue or rent due previously to the sale (and with or without 
security at the discretion of the Court), be put in immediate possession 
of the land or tenure; 
and the Court in its decree may award against the defaulter the 
amount so paid, with interest thereupon at such rate as the Court 
thinks fit, or may charge the amount so paid, with interest thereupon 
at such rate as the Court orders, in any adjustment of accounts which 
may be directed in the decree passed in the suit, 
502. When the subject-matter of a suit is money or some other 
Deposit of money, &c., thing capable of delivery, and any party thereto 
in Court. | admits that he holds such money or other thing 
as a trustee for another party, or that it belongs or is due to another 
party, the Court may order the same to be deposited in Court or 
elivered to such last-named party, with or without security, subject to 
the further direction of the Court. 


Tue above section applies to P. 8. C. C. 
CHAPTER XXXVI. 
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508, Whenever it appears to the Court to be necessary for the 
Power of Court to ep. realisation, preservation, or better custody or 
Heostvers, management of any property, moveable or 
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immoveable, the subject of a suit, or under attachmeut, the Court may,’ 
by order— | 

(2) appoint a Receiver of such property, 

rie ‘taeed ea ica 

(6) remove the person in whose possession or custody the 
may be from the possession or sustody Ghereot : : aii 

(c) commit the same to the custody or management of such Re- 
ceiver; and 

(d) grant to such Receiver such fee or commission on the rents and 
profits of the property by way of remuneration, and all such powers as 
to bringing and defending suits, and for the realization, management, 
protection, preservation, and improvement of the property, the collection 
of the rents and profits thereof, the application and disposal of such 
rents and profits, and the execution of instruments in writing, as the 
owner himself has, or such of those powers as the Court thinks fit, 


Reoeiver’s liabilities, Every Receiver so appointed shall— 

(e) give such security (if any) as the Court thinks fit duly to 
account for what he shall receive in respect of the property ; 

(f) pass his accounts at such periods and in such form as the 
Court directs ; 

‘ (g) pay the balance due from him thereon as the Court directs; 
an 

(k) be responsible for any loss occasioned to the property by his 
wilful default or gross negligence. 

Nothing in this section authorizes the Court to remove from the 
possession or custody of property under attachment any person whom 
the parties to the suit, or some or oue of them, bave or has not a pre- 
sent right so to remove, 


Tuk above section applies to M. 8. C. C. and P. 8. C. C. 


By a decree in an administration-suit, A was appointed receiver “to manago 
the estate.” A died, and by a subsequent order B was appointed receiver. One of 
the defendants in the suit applied to have B removed from the office of receiver on 
the ground of his alleged mismanagement of the estate. The application was refused. 
Held that the order of refusal was appealable, whether the former Code or the 
present Code of Civil Procedure was decmed to be applicable, being an order made 
in respect of a question arising between the parties to a suit relating to the execution 
of the decree.—Mithib4i (Plaintiff) v. Limji Nowroji Banéji and others (Defend- 
ants) ; Harrivullubhd4s Callidnd&s {Ongne Defendant), Appellant, v. Ardasar Frémji 
Moos (Receiver and Respondent), I. L. R., 5 Bom. 45. 


No appeal lies from an order passed under s. 505 of the Civil Procedure Code 

by a Court subordinate to a District Court, submitting the name of & person 80U ht 
to be appointed a receiver, together with the grounds for the nomination, auch are g 
only a preliminary order or expression of opinion, and not an order under 8. 
Nor does an a peal lie from the order of the Diatrict Court confirming such nomina- 
tion, but the District Court ought, when the question is raised, to devide on the 
necessity for the appointment of a receiver, the words “or pass such other order as 
it thinks fit” in s. being sufficient to include that question, and not merely to 
decide the fitness or otherwise of the person nominated to the office of receiver.— 
Birajan Kooer v. Ram Churn Lall Mahata, I. L. B., 7 Cal. 719. 


504. Where the property is land paying revenue to Government, 
When Collector may = ae lad of which the revenue has been assigned 
qppointed Reosiver. or redeemed, and the Court considers that the 
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interests of those-concerned will be promoted by the management, ef 
the Collector, the Court may appoint the Collector to be Receiver of 
such property. 

TuE above section applies to M. 8. C. C. 


No APPRAL lies from an order passed under s. 506 of the Civil Procedure Code 
by a Court subordinate to a District Court, submitting the name of a person sought 
to be appointed 4 receiver, together with the grounds for the nomination, such being 
only a preliminary order or expression of opinion, and not an order under s, 508. 
Nor does an appeal lie from the order of the District Court confirming such nomina- 
tion, but the District Court ought, when the question is raised, to decide on the 
necessity for the appointment of a receiver, the words “or pass such other order ag 
it thinke fit’ in s. 505 being sufficient to include that question, and not merely to 
decide the fitness or btherwise of the person nominated to the office uf receiver.— 
Birajan Kooer v. Ram Churn Lall Mahata, I. L. R., 7 Cal. 719. 


605. The powers conferred by this chapter shall be exercised only 
Courts empowered under by High Courts and District Courts: Provided 
thie chapter, that, whenever the Judge of a Court subordinate 
to a District Court considers it expedient that a Receiver should be ap- 
pointed iv any suit before him, he shall nominate snch person as he 
considers it for such appointment, and submit such person’s name, 
with the grounds for the nomination, to the District Court, and the 
District Court shall authorize such Judge to appoiut the person so 
nominated, or pass such other erder as it thinks fit. 
Tuk above section applies to M.S. C. C. 


No avreaL lies from an order passed under s. 505 of the Civil Procedure Code 
by a Court subordinate to a District Court, submitting the name of a person sought 
to be appointed s receiver, together with the grounds for the nomination, such being 
voly « preliminary order or expression of opinion, and not an order under s. 503. 
Nor does an se al lie frum the order of the District Court confirming such nomina- 
tion, but the District Court ought, when the question is raised, to decide on the 
necessity for the appointinent of a receiver, the words “or pass'such other order as 
it thinks fit” ins. 505 being sufficient to include that question, and not merely to 
decide the fitness or otherwice of the persun nominated to the office of receiver,— 
Birajan Koger v. Ram Churn Lall Mahata, 1. L. R., 7 Cal. 719. 


PART V. 
OF SPECIAL PROCEEDINGS. 





CHAPTER XXXVIL 
REFERENCE TO ARBITRATION, 


506. If all the parties to a suit desire that any matter in difference 
Parties toauit may apply between them in the suit be referred to arbitra- 
for order of referenoe. tion, they may, at any time before judgment is 
pronounced, apply, in person or by their respective pleadors specially 
ee a writing in this behalf, to the Court for an order of re- 
rence. 
Every such application shell be in writing, and shall state the par- 
ticular matter sought -to be neferred. 
‘Tua above section applies to M. 8. C. C. and P. 8. C. C. 


Unnar this section all ies materially interested must concur in the reference 
bp arbditratiune—10 W. Bon. : 7 
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_, A PLAINTIFF must show apecial authorit eee! 
of anothér plaintiff.—1 W. on authority to assent to an arbitration on behulf 


Ir 18 very doubtful whether a Judge h 
& case to arbitrution.—16 W. R. 160. age has power, under Act x. of 1859, to refer 


A REFERENCE to arbitration made under an order of C , 
the instance of a party.—-17 W. R. 516. curt cannot be revoked at 


Tux Court cannot legally allow a case, as regards b are ; 
cided by reference io artitration=-1 W. R. 80. peng ee eee eee ieee 


An Appellate Court is competent to refer cases to arbitration. — 
But see 19 W. R. 321. Also 21 W.R. 120, infra, Rane ye Wiener 


No presumption can be raised against a party to a suit from his refusal to with- 
draw from the determination and submit to arbitration.—-20 W. R. 172. 


AppLication for reference to arbitration must be made to the Court in writing 
by parties in person or by pleaders specially authorized.—W. R. Sp. 41. 


AN Appellate Court has no power to refer a case to arbitration, even on consent 
of the parties.—(F. B.) 21 W. R. 210. 


Nor can the first Court, by consent of parties, refer so much of the mutter in 
dispute which it has already determined, and which is pending in appeal.—22 W. R. 
207. 

An Appellate Court, in remanding a case, cannot direct the first Court to call 
upon the parties to agree to arbitration, or, on their fuiling to do so, to appoint arbi- 
traturs.—22 W. R. 396. 


Rererence to arbitration cannot be made except on the recorded and expressed 
consent of both parties. —2 Hay 543 (Marshall 517). The coasent of the pleaders iv 
not suflicient.—16 W. R. 160. 


Burn the Code of Procedure and the Punjab Code require the consent of the 
arties to a reference to, and the appointment of, arbitrutors.—(P. ©.) 5 W. R., P. C. 
21 (P. C. R. 616). See also 14 W. RR. 201. 


Wuen a case which has been referred in the Principal Sudder Ameen’s Court to 
arbitration is withdrawn by the Judge for trial iu his own Court, the Judge is not 
bound to refer it to arbitration.—6 W. R. 290. 


A Parry, by appearing before arbitrators appointed without his consent, and tu 
spite of his repeated remonstrances, does not forfeit hia right to question the validity 


of the award.—(P. C.) 5 W. B., P. C. 21 ¢P. C. 616). Sue alsa 14 W. 211. 


A RECULAR (and not a summary) appeal lies to set aside an award of arbitration 
passed under s, 313 of Act VITT. of 1859 Sse Hanah with #. 506, Act A. of 1877), 
—W. R. Sp. Mis., 33. And should be on the full stamp.—12 W. R. 50. See 15 W. 
R,, F. B., 9. 

Were all the parties did not agree to an arbitration, the award is legal againat 
those who did.—6 W. R. 25. See also 14 W. BR. 211. And cannot be converted into 
a final deerce ander Act VIII. of 1859, though it is evidence against any party who 
agreed to the reference.—15 W. R. 427. 


Wiukre an Appellate Court directed the first Court to call a ie the parties to 
agree to arbitration, and the parties wuived the irregularity, and consented to the 
matter being tried by arbitrators: Held that they could not afterwards, oo special 
appeal, object to the proceedings.—22 W. R. 396. 

Tue Court has no power under the provisions of the Code of Civil Procedure 
to sanction an order passed by the arbitrators to whom s matter has been referred, 
making the payment of their fecs 8 condition precedent to their hearing the rofer- 
unce.—H. Roberts (Plaintiff) ». O. Steel und others ( Defendants), 8 Cal. Law Rep. 
439. 

A MERE agreement to refer to arbitration, if it contain no acknowledgment of 
the‘ plaintiff's right or possession, does not save limitation ; but the time during which 
the case was before the arbitrators, and the plaintiff was trving in another form to 
ca ae ae award, may be deducted from the period of limitation.—W. B. Sp. 283 
(L. R. 65). — 
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Unper ea. 628 and 525 of the Civil Procedure Code (Act X. of 1877) parties to 
8 suit as well as persons not engaged in jitigation may agree to refer matters in din- 
pute between them to private arbitration without the intervention of the Court, and 
may apply to have the agreement filed ; and the mere fact that a suit ia pending 
with respect to the matters in dispute, is not of itself a sufficient reason to induce 
the Court to refuse to file the agreement.—Harivalabdas Kaliandas (Plaintiff } v. 
Utam Chand, Manek Chand, and others (Defendants), I. L. R., 4 Bom. 1. 


Wueas, after a reference of certain suits to arbitration, the parties withdrew the 
first submission, and agreed to submit the same suits with other matters to arbitration, 
and before the arbitrators so appointed had arrived at a final conclusion, the parties by 
solehnamah compromised the whole of the subjects of dispute, and an award was 
drawn up according to this compromise, a decree corresponding with the award was 
ut firat made only in those suits which had been originally referred, and afterwards, 
onthe application of some of the parties, the effect of atdecree was given to the 
remainder of the award ; Held that this application to give effect to the unenforced 

ortion of the award ought to have been dismissed, but that as the parties concerned 
aid not take steps to sct the lower Court right in this matter (inter alia), the High 
Court could not interfere, and that the effect of the lower Court's decision was to 
dispose of the award altogether, and not to divide it into two parts, of which one 
might form the foundation of a future judgment.—22 W. R. 129. 


NorwitTusTanpvina that chap. xxxvii. of Act X. of 1877 (in reference to arbi- 
tratign) does not refer specially to suits brought under Act X. of 1859, yet if 
both parties to a suit for a kabuliyat brought under the latter Act agree to refer the 
matters in dispute between them to certain arbitrators named by them, and file a 
‘joint petition m the Court of the Deputy Collector, stating that they had so agreed, 
and praying that the case may be referred to such arbitrators, neither of them will be 
afterwards at liberty to object to a decree made, embodying the award of the arbi- 
trators, on the ground that the reference to arbitration wae irregular, and not war- 
ranted by any of the provisions of Act X. of 1877. When a case has been sv refer- 
red, the arbitratora are at liberty to determine what appears to them to be a fuir and 
equitable rate of rent, and notwithstanding the amount so found is less than that 
demanded by the plaintiff in his plaint, the Court out of which the reference issued 
is not at liberty on that ground to diamiss the suit, but is bound to order the defend- 
ant (with the alternative of eviction) to execute a kabuliyat in favour of the plaimtiff 
at. the rate determined by the arbitrators to be fair and equitable—Khemna Gowala 
vw. Budoloo Khan, I. L. R., 6 Cal. 251. 


Waoninalion ol acbitvaton 507. The arbitrator shall be nominated 
by the parties in such manuer as may be agreed 
upon between them. 

If the parties cannot agree with respect to such nomination, or if 
' When Court to nominate the person whom they nominate refuses to 
arbitrator, accept the arbitration, and the parties desire 
that the nomination shall be made by the Court, the Court shall nominate 
the arbitrator. 
Tue above section applies to M. 8. C. C. and P. 8. C. C. 
Wuane both parties could not agfee in nominating an arbitrator, and the Judge 


we under this section, it must be inferred that he did so at their desire.— 
RI 


Brrone a Judge refers a case to arbitration, he should ascertain whether the par- 
ties nominated are willing to act ; and till he bas done so, any nomination of an arbi- 
trator by him, without the approbation or consent of the parties, is illegal. But 
when a cave has been referred to arbitration, after the preliminary steps have been 
properly taken, the Judge has the sole power of sa SetT is fresh arbitrators in the 
room of such as refuse to act.—W. R. Sp. 338 (L. R. 113). 

$08. The Court shall, by order, refer to the arbitrator the matter 
Onlak of colirenen: in difference which he is required to determine, 
and shall fix such time as it thinks reasonable 

for the delivery of the award, and specify such time in the order, 
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When once a matter is referred to arbitration, the Court shall not 
deal with it in the same suit, except as hereinafter provided. 


Tae above section applies to M. 8. C. C. and P. 8. C. C. 


Weng a reference to arbitration fixes no time for the arbitrators to make the 
award, the award itself falls to the ground.—10 W. R. 206. 


Wauenrg the reference fixes no tine for the award to be made, either party may 
hasten the proocedings by giving notice to the arbitrators that the oat must be 
made, and an umpite appointed, within a reasonable time ; but when the time elaps- 
ing after the notibe has been actively employed by the arbitrators, and the delay has 
been owing to necessity which they could not control, tho parties cannot recede 
from their submission by reason of the notice.—(P. C.) 10 W. R., P. C. 61. 


When reference is to two 509. If the reference be to two or more 
or more, omer to provide for arbitrators, provision shall be made in the 
difference of opinion. order for a difference of opinion among the 

arbitrators, 
(a) by the appointment of an umpire, or | 
(0) by declaring that the decision shall be with the majority, if the 
major part of the arbitrators agree, or 

'  (c) by empowering the arbitrators to appoint an umpire, or | 

(d) otherwise, as may be agreed between the parties; or, if they 
cannot agree, as the Court determines. 

If an umpire is appointed, the Court shall fix such time as it 
thinks reasonable for the delivery of his award iu case he is required to 


act. 
Tux above section applies to M.S. C. C. and P. 8. C. C. 


PARTIAL disagreement of two arbitrators docs not nullify their award as a whole. 
2 W. R. 32. 

WHERE parties do not agree to be bound by the act of the majority, the award 
must be unanimous.—7 W. R. 269, 19 W. R. 47, 22 W. KR. 129. 

WAHAT a party must do who contests the validity of an award on the ground 
that it was not completed within the time fixed by the Court—17 W. R. 31. But 
see 19 W. R. 321. 

WHEN a4 case is referred to the award of three arbitrators, an award signed bh 
two is null and void, and ought not to be read as evidence in the case—dsev. 479. 
See also 14 W. R. 211, 22 W. R. 129. 

An order of reference to arbitration should, as required hy this section, provide 
for difference of opinion among the arbitrators and for decision by a majority.—4 
W. B. 4. See also 10 W. R. 398, 22 W. R. 129. 

Tux mere absence of a clause in the order of reference to arbitration, providing 
for a difference of opinion between the arbitrators, cannot vitiate the award where 
there is no such difference of opinion.—17 W. KR. 30. 

A case cannot, in special sppeal, be sent back to the arbitrators with a provision 
for difference of opinion, where the arbitrators haviug given in different awards, the 
case was tried anew by the firet Court, whose decision bas been eflirmed by the 
lower Appellate Court.—14 W. R. 150. 


510. If the arbitrator, or, where there are more arbitrators than 

Death, incapacity, &c.,of one, any of the arbitrators, or the umpire, dies, 

arbitrators or umpire. or refuses, or neglects, or becomes incapable to 

act, or leaves British India under circumstances showing that he will 

bably not return at an early date, the Court may, iu its discretion, 

either appoint a new arbitrator or umpire in the place of the person so 
| C. P, 29 
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dving, or refusing, or neglecting, or becoming incapable to act, or leav- 
jag British odie or make an order superseding the arbitration, and 1 
such case shall proceed with the suit. 

Tux above section applies to M. 8. 0. C. and P. SC. C. 

Wuere an arbitration failed, and the record came back to the Court, the Court: 
was held to have no power to dismiss the suit without giving notice to the parties 
or fixing a date for the hearing of the suit —22 W. R. 21. ae 

AN arbitrator hns full power to retract his resignation of office before it is accept- 
ed.—15 W.R. 37. Held by the Privy Council that an arbitrator who first tendered 
and then withdrew his resignation did not formally divest himself of his character 
of arbitrator, and was therefore not functus oficio when he signed the award.—(P. C.? 
23 W. R. 429. 

511. Where the arbitrators are empowered by the order of refer- 
Appointment of umpire ence to appoint an umpire, and fail to do 80 
by Court, any of the parties may setve the arbitratofi 
with a written notice to appoint an umpire, and if, within seven days 
after such notice has been served, or such further time as the Court may 
in each case allow, no umpire be appointed, the Court, upon the appli- 
cation of the party who has served such notice as aforesaid, may appoin’ 
an umpire. 
Tk above section applies to M. 8. C. C. and P. 8. C. C. 
Tue appointment of an umpire under this section is required, where there 


are two or more arbitrators, to provide for any difference of opinion amongst them : 
bat not where, with the consent of the Court, only one arbitrator has been appoint- 


od.—25 W. RB. 11 
512. Every arbitrator or umpire appointed under section 509 
Powers of arbitrator or Section 510, or section 511, shall have the like 
Umpire appointed under powers as if his name had been inserted ir 
sections 60¥, 510, 511. the order of reference, 


Tue above section applies to M. 8. C. C. and P. 8. C. C. 


513. The Court shall issue the same processes to the parties anc 
witnesses whom the arbitrators or umpire de- 

sire or desires to examiue, as the Court ma 
issue In suits tried before it. : 
Persons not attending in accordance with such process, or making 
Panishment for default, any other default, or refusing to give their evi- 

. dence, or guilty of any contempt to the arbitra- 
tor or umpire during the investigation of the matters referred, shall be 
subject to the like disadvantages, penalties, and punishments, by order c 
the Court, on the representation of the arbitrator or umpire, as the: 

would incur for the like offences in suits tried before the Court. 


Tue above section applies to M. 8. C. C. and P. S.C. C. 


614. If, from the want of the necessary evidence or information 
Extension of time for or from any other cause, the arbitrators canno 
making award. complete the award within the period specifiec 
in the order, the Court may, if it thinka fit, either grant a further time 
and from time to time enlarge the period for the delivery of the award 
Bupersession of arbitra. or make an order superseding the arbitratior 
tion. and in such case shall proceed with the suit, © 
THE above section applies to M.S. C. C. and P. S.C. C. 


Bammoning witnesses. 
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oy 


. Uwner this section the time for delivery of an award may be extended at thi 
Wiscretion of the Court without the consent of the parties —2 W. BR. 297, 
Avrprications for the extension of the period for the submission of an award 
and orders thereon should be made in writing and recorded. When a party haa been 
Pronsiond by having the time allowed for taking objections to an award curtailed by 
e Court, no appeal lies, but a review should be granted by the Court of first in- 
stance.—Monji Promji Sct (Plaintiff), Appellant, v. Maliyakel Koyassan Koya Haji 
(Defendant), Respondent, I. L. R., 3 Mad. 59. 


| When umpire may arbi- 515. When an umpire has been appointed, 
trate in liew of arbitrators. he may enter on the reference in the place of 
the arbitrators, 
(a) if they have allowed the appointed time to expire without 
making an award, or 
(b) when they have delivered to the Court or to the umpire a 
notice in writing, stating that they cannot agree. 


Tug above section applies to M. 8. C. C. and P. 8. C. C. 


As in the case of an arbitrator so in the case of an umpire a Court has power to 
extend the period within which the award is to bo submitted Where the parties 
prayed the Court to appoint two arbitrators and an umpire and to refer the case to 
them for decision, and undertook to abide by such Aceinon as night be passed by 
them unanimously or by the majority of them—JJeld that an award by the umpiro 
alone, the arbitrators being unable to decide, was valid : LZeld also, that tho plaint- 
iff having appeared before the umpire and taken no objection to the procedure of 
the umpire from March to August, was estopped from raising the objection that an 
award of the umpire alone was invalid, The Court can extend the time allowed to 
an umpire under s. 509 of the Code—Kupu Rau (Second Defendant), Petitioner, 
vw. Venkataramayyar (Plaintiff), Respondent, I. L. B., 4 Mad. 311. 


516, When an award in a suit has been made, the persons who 
Award to be signed and made it shall sign it, and cause it to be filed in 
fled. Court, together with any depositions and docu- 
ments which have been taken and proved before them ; and notice of the 
filing shall be given to the parties. 


THE above section applics to M. 8. C. C. and P. 8. C. C. 


7 AN arbitration-award must be one single instrument complete in itself.—12 
. BR. 397. 

Civit Court’s judgment cannot affect the rights of partics as declared in an 
award,—2 W. R. 297. 

Ax arbitration-award is not binding on an intervenor as a decree in a suit dis- 

of by a regular guit.—17 W. R. 233. 

A Civit Court acts illegally in deciding a caze on its merits after an arbitration- 
award.—5 W. HK. 130. Sec alua 10 W. R. 398. 

AN appeal lies when an arbitration-award is questioned on the ground of there 
having been no valid submission to arbitration —19 W. R. 47. 

AN arbitration-award is not legal if not signed by the arbitrators sitting together 
at one place and at the same time.—11 W. R. 433 ; 12 W. R. 397. 

A munsiF has no jurisdiction to entertain an application and pass an order on 
= Fy ara of an arbitration-award relating to the determination of rent.—15 

: 56. 

In suit pending before arbitrators, an appellant who is made a co-plaintiff on 

oe and makes no objection to the arbitration, is bound by the award.—b5 


AX arbitration-award cannot change the nature of the claim, and convert into a 
aol debt cog issble by a Civil Court a claim for moneys collected by defendant 
as tehsildar.—5 W, R. 13. 

Court cannot reserve permission to a plaintiff to bring « fresh suit for the matter 
ef an arbitration-award, except under s. 97, Act VIIL, 1859 (corresponding with 
es, 373, 514, Act XIV., 1882).—2 W. RB. 297. 
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BBITRA rons’ #ould ve separate awards in a case referred to them by the 
ian and on other —— referred to them by the parties, instead of bringing 
them all up and giving a general award.—3 W. R., Mis., 27. 


Ax arbitrator should not allow documents entrusted to him by the Court to be 
semoved from the nuthee, but the award should, under this section, be eccompanied 
by all the proceedings, depositions, and exhibits in the suit.—12 W. RB. 897. 


Wuenre an arbitrator imported into his proocedings a previous inquiry alleged to 
have been made by him, and relied upon admissions made in the former procvennas 
his award was held. to be bad, and the decision based thereon set aside,—24 W. R. 81. 


Tux act of an arbitrator, in handing in an award to the proper officer of the 
Court, for the purpuse of the award being filed, cannot be considered as an appli- 
cation’ within the mesning of the Limitation Act.—Robarte v. Harrison, I. L. B., 
7 Cal. 383. beet ; 

A Court may look into the whole of an arbitration-record, and set aside the 
award on reasonable presumption of misconduct (i.2., because it was in opposition to 
the testimony of witnesses whom tho arbitrators socepted and believed).—12 W. 
BR. 93. See 22 W. R. 447. 


. _ Born parties having agreed to the ¢/ weoriee of arbitrators to determine their 
rights in dispute acvording to the terms of a will, and it being contended by the ap- 
pellant that it was misoarriago on the part of arbitrators to make their award 
without having had the whole of the will before them, their lordships came to the 
conclusion that, as the appellant, having a clear knowledge of the circumstances on 
which he might found an objection to the arbitrators proceeding to make their award. 
did submit to the arbitration going on, snd allowed the arbitrators to deal with the 
case as it stood before them, taking his chance of the decision being more or less 
favorable to himself, it was too late for him, after the award had been made, and on 
the application to file the award, to insist on this objection to the filing of the 


award.—(P.C.) 26 W. BR. 10. 

517. Upon any reference by an order of the Court, the arbitrator 
. Arbitrators or umpire OF uMpire may, with the consent of the Court 
may state apecial case. state the award asto the whole or any par 
thereof in the form of a special case for the opinion of the Court; anc 


the Court shall deliver its opinion thereon; and such opinion shall b 
added to, and form part of, the award. 


THE above section applies to M. 8. C. C. and P. 8. C. C. 
Court ioa- 5 
dies modify pial 528, The Court may, by order, modif. 
award in certain cases, or correct an award, 


(a) where it appears that a part of the award is upon a matter no 


referred to arbitration, provided such part can be separated from th 
other part, and does not affect the decision on the matter referred, or 

(5) where the award is imperfect in form, or contains any obviou 
error which can be amended without affecting such decision. 


Tur above section applies to M. 8. 0. C. and P, 8. 0. C. 


519, The Court may also make such order as it thinks fit respect 
Order as to costs of ar. ing the costs of the arbitration, if any ques 


bitration. tion arise respecting such costs, and the awar 
contain no sufficient provision concerning them. 


THe above section applies to M. 8. C. O. and P.8. CC. 
§20. The Court may remit the award or any matter referred t 
When award or matter arbitration to the reconsideration of the sam 


referred to arbitration may arbitrators or umpire, upon such terms as ° 
be remitted, thinks fit, ia 4 
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(a) where the award bas left undetermined any of the matters 


referred to arbitration, or where it determines avy matter not referred 
to arbitration ; 


(6) where the award is so indefinite as to be incapable of execu- 
tion ; ‘ 

) where an objection to the legality of the award is apparent 
upon the face of it, 


Tas above section applies to M. 8. C. C. and P.S. C. C. 


Tats section does not authorize a Court to remit a case to the arbitrators except 
as to matters in difference between the parties.—14 W. R. 469. 


A Court was held to have done right in refusing to permit the filing of an 


arbitration-award which was not complete in itself, and which, as a whole, the par- 
ties had not agreed to.—21 W. R. 182. 


AN award of: arbitrators on a matter not in difference between the parties, nor 
referred to them, is null and void for want of jurisdiction, notwithstanding that it 
= — confirmed by a judgment of Court passed in accordance therewith.—15 

~ KR. 172. 

8. 323, Act VIIT., 1859 (corresponding with s. 520, Act XTV., 1882) authorizes 

a Court to remand a case to arbitrators fur reconnideration when there are mistakes 
which it cannot amend ; and if the arbitrators refuse to reconsider, their award 
becomes null and void without proof of corruption or misconduct.—T W. R, 406. 


WHERE matters in dispute are referred to arbitration, and it is found that one 
uestion at issue is omitted from the reference, and that the award contains no 
ecision thereon, the party interested should bring the omission to the notice of the 


Court ; if he fails to do so, the Court may pass any order or come to any decision 
on that point.—14 W. R. 247. 


WHERE, in a snit for the filing of on award made on a private reference to arbi- 
tration, the Court of first instance, holding that there was no reason to remit such 
award to the reconsideration of the arbitrator, under the provisions of Act X. of 
1877, 8. 520, or to set it aside under 8. 521, did not proceed to give judgment accord- 
ing to such award followed by a decree, but merely directed that such award should 


be filed: Held thut its order was not appealable as a decree or as an order.— 
Ramadin v. Mahesh, I. L. R., 2 All. 471. 


AN award was remitted under s. 520 of Act X. of 1877. The arbitrators refused 
to reconsider it, and the Court thereupon proceeded with the suit, and gave the 
plaintiffs a decree. The defendants appealed from such decree on the ground, 
amongst others, that the award had been improperly remitted under s. 520. Held 
that the question whether the award bad been properly remitted ander s. 520 or not 
could be entertained in such appeal. The worshippers at a public mosque can muin- 
tain a suit to restrain the superintendents of such mosque from using it or its appur- 
tenant rooms for purposacs other than those for which they were intended to be used, 
and from doing acts which are likely to obstruct ankinpere in entering or leav- 


ing such mosque.—Abdul Rahman and others (Defendunts) v. Yar Muhammad and 
others (Plainsiffs), 1. L. R., 3 All. 636. 


Tue plaintiff in this suit sued the defendants to recover certain moneys pre- 
sented to him on his marriage, which he alleged the defendants has received and 
appropriated to their own uee. The defendants denied that they had received such 
moneys, but admitted that such moncys had been credited by the plaintiff's father 
to the firm in which they, the plaintiff, and the plaintiff's father, were jointly inter- 
ested, against a larger amount of moneys belonging to the firm which had been 
expended on the plaintiffs marriage. The parties agreed to rofer the matter in 
dispute between them to arbitration, and to abide by tho decision of the arbitrator. 
The arbitrator decided that the plaintiff could not recover the moneys he sued for, 
and which had been credited to the firm of which he was a partner, as a larger sum 
had been expended on his marriage out of the funds of the firm. The plaintiff 
obtained the opinions of certain pandits to the effect that, under Hindu law, gifts on 
can arc regarded ag separate acquisitions, and prayed that the Munsif would 

romit the award with these opinions to the arbitrator. The Munsif remitted the 
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award with the opintons, requesting the arbitrator to cobsder them, and to .retarn 


‘a qpinion in writing within a certain period. The arbitrator having refuded to act 
tee the Munsif prossedel to determine the suit, and wave the plaintiff a decree 
on the ground that, in a joint Hindu family, presents révelved on marriage do not 
£all into the common fund. Held (Pearson, J., dissenting) that there being no ille- 
gality apparent on the face of the award, the Munsif was hot justified in remitti 
the award or in setting the award aside and proceeding to determine the suit pe Pn 
but that he should have passed judgment in accordance with the award.—Nan 
Chand and others (Defendants) v. Ram Narayan (Plaintiff ), I, L. R., 2 Ail. 181. 


Tux sharers of a joint undivided estate agreed in writing that such estate should 
be partitioned and the accounts thereof settled by arbitration, and named one of such 
aharere as arbitrator, and agreed that he should settle all the atcounts, show the 
eurplus at cach shurer's credit, and prepare lots, after partition of the lands and 
houses comprehended in auch estate, and have them drawn within one year from the 
completion of the partition. Subsequently one of such sharers applied, under s. 528 
of Act X. of 1877, to have such agreement filed in Court. The other sharers not 
objecting to this course, such agreement was filed secorsinely ent the case wag 
referred to such arbitrator. The arbitrator made an award whereby he partitioned 
such estate into lots, assigning some only of such lots by name, and wherein he 
atated that he had not been able to settle the accounts owing to the default of the 

arties, and that, considering that the partition should take effect without any delay, 
Pe did not ask for further time. He further stated that “all the parties state that 
they will adjust the accounts after renewing the agreement,” and he requested that 
the unassigned lots might be drawn in Court. The Court made an order confirming 
the award, and, it being objected that the settlement of the accounts should not be 
postponed, but that they should be settled as agreed, directed that the arbitrato 
should acttle the accounta, and gave him a year’s time for that purpose, and, some 0: 
the parties not being willing to draw the unassigned lots, directed the distribution o: 
such lote “in reference to the age and number" of the sharers. Held that suct 
order was a “decree” within the meaning of ss. 2 and 522 of Act X. of 1877: tha 
the arbitrator should himself have drawn such lots, or he should have made the 
ala draw them ; but, inasmuch as it would not have strained the agreement tc 
ve such Jots drawn in Court, and no objection had bcen taken to the arbitrator no 
having himeelf drawn them, it was not incumbent on the Court to have remitted the 
award in order that the arbitrator might have drawn thein : that the Court, however 
should not have distributed such lots in the manner it had done, but should have 
drawn a jot for each person, and in acting as it had done it had acted contrary to th 
award, and for that reason its decrco could not be maintained : and that, in confirm- 
ing tho award before the accounts had been settled and an award made in respec 
thoreof, the Court had acted erroneously, inasmuch as the award had left undeter- 
mined a very important matter, viz., the settlement of the accounts, and the Cour 
should, under s. 520 of Act X. of 1877, have remitted the award for the reconsiderea- 
tion of the arbitrator, and, as it had power to remit it upon such terms as it though 
fit, tho Court could have allowed one year, if necessary, for the settlement of the 
accounts ; and on this account, and also because the Court had made an order post: 
poning the settlement of the accounts, and thereby made an order cont to and in 


excess of tho award, its decree must be reversed.—Sadik Ali Khan (Plaintiff) v 
Iindad Ali Khan and others (Defendants), I. L. R., 3 All. 286. 


621, An award remitted under section 520 becomes void on the 

Grounds for setting aside refusal of the arbitrators or umpire to recon- 

award, sider it. But uo award shall be set aside ex 
cept on one of the following grounds (namely)— 

(a) corruption or misconduct of the arbitrator or umpire ; 

(>) either party having been guilty of fraudulent concealment o 
any matter which he ought to have disclosed, or of wilfully misleadin 
or deceiving the arbitrator or umpire ; 

{c) the award having been made after the issue of an order by the 
Gourt superseding the arbitration aud restoring the suit ; 


_ '.find no award shall be valid uoless made withia the period allowed 
by the Court. ; 
: Tue above section applies to M. 8. O, C. and P. 8. C. C. 


Tue neglect of some of the arbitrators is misconduct within the meaning of this 
section—8 W. R. 171. See aleo 22 W. R. 418. 


AN AWARD of arbitration can only be set aside for corrnption or partiality, but 
not on the ground of inconsistency—W. R. Sp. 158. 


AN arbitration-award as to division of property left to minor sons, though as- 
sented to by their guardian, was set aside so fur as regarded those sons on proof that 
the partition was injurious to them.—1 W. R. 280. 


Ir an arbitration-award is set aside, and the matter is tried as a suit, the arbitrator 
cannot be examined as a witness as to the grounds of his decision, but only to 
prove any admission which may have been made before him.—17 W. R. 516. 


Noruine which passes between the parties to a suit in any attempt at arbitration 
of compromise should be allowed to effect the slightest prejudice to the merits of 
their case as it eventually comes to be tried before the Court.—20 W. R. 172. 


Tue refusal of arbitrators to amend a clearly bad award is misconduct on their 
art, within the meaning of this section, justifying its being sct aside.—3 W. R. 168. 
e also 11 W. R. 140; 15 W. RF. B., 9; (P.C.) 23 W. R. 429, 24 W. R. 188, 


AN AWARD of arbitration will not be invalidated by reason of one of the persona 
interested having become a lunatic after the proceedings before the arbitrator were 
substantially concluded and before the final publication of the award.—7 W. R. 5. 


Ax award is not reversible except under this section. An arbitrator ia not 
bound by technical rules of Court. He is appointed to give an avi award, 
and can decide a case upon a document whether stamped or unstamped.—1 W. R. 12. 


A JUDGMENT passed within the time allowed by 8. 324, Act VIII, 1859 (corre- 
sponding with s. 521, Act XIV., 1882), viz., 10 days after the submission of the award 
to the Court, is not a final judgment under s. 325 (corresponding with s. 522).— 
12 W. R. 93. See also 20 W. R. 311. 


AN onDER of a Civil Court setting aside an arbitration-award, being an interlo- 
cutory order, is not open to an appeal immediately ; but when the Court sets aside 
the award on the ground of misconduct on the part of the arbitrator, and after hear- 
ing the case on its merits, tnakes its decree in favour of the plaintiff, it is competent 
ra the defendant to appeal against that decree.—14 W. Rt. 327. See also 22 W. R, 
420. 

AN award was remitted under s. 520 of Act X. of 1877. The arbitrators refused 
to reconsider it, and the Court thereupon proceeded with the suit, and guve the 
plaintiffs a decree. The defendants appealed from such decree on the ground, 
amongst others, that the award had been improperly remitted under 8. 620. Leld 
that the question whether the award had been properly remitted under 8. 520 or not 
could be entertained in such appeal. The worshippers at a public mosque can main- 
tain a suit to restrain the superintendents of such mosque from using it or its appur- 
tenant rooms for purposes other than thuse for which hey were intended to be used, 
and from doing acts which are likely to obstruct worshippers in entering or leaving 
such mosque.—Abdul Rahman and others (Defendunts) v. Yar Muhammad and 
others (Plaintiffs), I. L. R., 3 All. 636. 


A case was referred by consent to arbitration, and after having been recalled 
into Court was again referred. An award was made by the arbitrator and filed ia 
Court. The defendants then objected, on the ground that they had no notice after 
the second reference, and that they were not heard, and that the arbitrator had other- 
wise miscondacted himself. These objections were disallowed by the Subordinate 
Judge, who gave a decree in the terms of the award. This decree was upheld by 
the Jadge on appeal, who, however, found that the arbitrator had been guilty of 
misconduct. Held that, if the decree of the first Court was not final under 6. 325, 
Act VITE. of 1859, all that the lower Appellate Court could do, was to remand the 
case to be dealt with on its merits ; but inasmuch as there had been an award and a 
decree thereon, which was final within tle terms of that section, the lower Appellate 
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o jurisdiction to hear the a or to express any opinion on what had 
ak the first Court.—Wazir Mo peon and gacther (Defendant) v. Lulit Singh 
and another (Plaintiffs), I. L. R., 7 Cal. 166. ; 

622. If the Court sees no cause to remit the award or any of the 
Judgment to be accord- matters referred to arbitration for reconsidera- 
ing to award. tiou ia mauner aforesaid, and if no application 
has been made to set aside the award, or if the Court has refused such 
application, 
the Court shall, after the time for making such application has 
expired, proceed to give judgment according to the award, 
or, if the award has beeu submitted to it in the form of a special 
case, according to its own opinion on such case. 
Upon the judgment so given adecree shall follow, and shall be. 
Decree to follow enforced in manner provided in this Code for 
the execution of decrees. No appeal shall lie 
from such decree except in so far as the decree is in excess of, or not in 
accordance with, the award. 
Tue above section applies to M. 8. C. C.; also to P. S. C. C. (except the 
provisions as to appeals). 


_A PLaINtiFr's allegation in a former suit having been overruled in arbitration, 
i 3 a estopped frum bringing a fresh suit on the finding of the arbitrators. —6 
As long as the order of a Mansif quashing an arbitration-award subsists in 


full form, the award cannot be said to cxist as a binding award between the parties. — 
21 W. R. 261. 


IN appealing to set aside an award as not binding upon the appellant, he is not 
hound to appeal against every interlocutory order.—(P. C.) B W. R, PP. C. 2) 
CP. C. BR. 616). 

A DECREE was held to be in accordance with the award, and therefore final under 
this section, although it did not embody a suggestion of two out of the three 
arbitrators, which suggestion the first Court dealt with as mere surplusage.—20 W. 


R. 266 


* 


A sonament of a Court, given in accordance with an award of arbitration, isfinal 
under s. 325, Act VIII, 1859 (corresponding with ss, 522, 588, Act XIV., 1882), even 
if there has been corruption and misconduct on the part of the arbitrators.—7 
W.R. 205; 8 W. R172. 


A JUDGMENT given on an arbitration is final under this section when it is accord- 
ing to the award, but not otherwise ; au appeal will lie on the ground that it is 
contrary to the award.—3 W. R. 168. See also 11 W. R. 140; 15 W. RB, F. B. 935 
(P.C.) 23 W. RB, 429, 24 W. R. 188. 


ALTHOUGH no appeal will lic under this section against a judgment passed 
according to the award as prescribed in s. 327 (corresponding with s. 525), an appeal 
will lio, under s, 11, Act AXILL. of 1861, against an order made in execution-pro- 
ceudings taken upon that judgment.—13 W., R. 62. 


THE addition, in a judgment accarding to an award, of a Selle | direction upoz 
& matter not referred to the arbitrators, which was quite separable from the other 
parts of the award, and did not affect the decision on the matter referred, was held 
not to affect the finality of the judgment.—17 W. RB. 362. 


Where the order of the Court which made the reference to arbitration, declining 
to pass judgment according to the award, is reversed in appeal, the lower Appellate 
Court's order is open to special appeal, the above section applying ag to the Court 
by which a case is referred to arbitration —12 W. R. 93. See 22 W. RB. 447. 


Were a suit has been referred to arbitration by an order of Court, and the 
Court afterwards gives judgment according to the award made upon such reference, 
auch judgment is final, and no appeal lies therefrom.—1 Hay 366 (Marehall 163),. 
14 W. R. 88, 17 W. B. 30., (P.C.) 23 W. BR. 429. See 15 W. RB, F. B., 9. 
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Tu power to file an award includes the power to inquire if there was a sub- 
mission to arbitration, and this question is cunclnded by the decree which is final 
under ss. 526 and 522 of the Code of Civil Procedure.—Micharaya Guruvu (Plaintiff), 
Appellant, v. Sadasiva Parama Gudruvu (Defendant), Respondent, I. L, R., 4 Mad. 319. 

Tnx term “judicial proceeding,” as used in Act X. of 1877, 8. 2, must be under- 
stood to mean a judicial proceeding of the same nature as a suit or such proceedings 
as are referred to in ss. 433, 622, 626, and 531. The definition given in Act X. of 
ie is not applicable.—Dalpatbh4i Bhégubhai o. Armarsang Khema Bhéi, 1. L. R., 2 

om. 553, 

S. 325, Act VIIT., 1859 (corresponding with se. 522, 588, Act XIV., 1882), is not 
applicable to private awards, and ought to be enforced under «. 327 (corresponding 
with ss. 525, 526, Act XIV., 1882) ; and an gale will lie from the order of a 
Court directing ita enforeement.—3 W. Rk. 154. See 14 W. R. 255; 15 W.R., FL B., 
9; 21 W. R. 182. 

ScpMIssion to arbitration is revocable before award madc.—7 W. R. 269 Not 
arbitrarily, but for good cause ; the fact of one of the parties to the agreement 
revoking his submission is not a sufficient cause within the meaning of «8. 326, Act 
VIIL., 1859 (corresponding with as. 523, 524, Act XIV., 1882).—(P.C.) 10 W. R, 
P. C. 61515 W. R. 331; 21 W. R305; 22 W. R. 522. 

Trt shares of a joint undivided estate agreed in writing that such extate should 
be partitioned and the accounts thereof settled by arbitration, and named one of guch 
sharers as arbitrator, and agreed that he should acttle all the accounts, show the 
surplus at each sharer'’s crodit, and prepare Jota, after partition of the lands and 
houses comprehended in such estate, and have them drawn within one year from the 
completion of the partition. Subsequently one of such sharcra applicd, under «, 523 
of Act X. of 1877, to have such agreement filed im Court. The other sharers not 
objecting to this course, such agreement was filed accordingly, and the case was 
referred to such arbitrator, The arbitrator made an award whereby he partitioned 
such estate inte lots, assigning some only of such lots by name, and wherein ho 
stated that he had not been able to settle the accounts owing to the default, of the 

arties, and that, considering that the partition should take effect without any delay, 
1¢ did not ask for further time. He further stated that “all the parties state that 
they will adjust the accounts after renewing the agreement,” and tie requested, that 
the unassigned lots might be drawn in Court. The Court made an i contirm- 
ing the award, and, it being objected that the settlement of the accounts should not 
be postpened, but that they should be settled as agreed, directed that the arbitrator 
should settle the accounts, and yave him a year’s time for that purpuse, and, sone of 
the parties not being willing to draw the unassigned lots, directed the distribution of 
such lots ‘in reference to the age and number” of the sharers. eld that such 
order was a “decree” within the meaning of ss. 2 and 522 of Act X. of 1877 : that 
the arbitrator should himself have druwno such lots, or he should have made the 

urties draw them ; but, inasmuch as it would not have strained the agreement to 
hase such lots drawn in Court, and no objection had been taken to the arbitrator not 
having himself drawn them, it was not incumbent on the Court to have remitted the 
award in order that the arbitrator might have drawn them: that the Court, however, 
should not have distributed such lots in the manner it had done, but should have 
drawn a lot for each person, and in acting as it had done it bad acted contrary to the 
award, and for that reason its decree could not be maintained : and that, in contirm- 
ing the award before the accounts had been settled and an award made in respect 
thereof, the Court had acted erroneously, inaxrnuch as the award had left undeter- 
mined a very important matter, viz., the settlement of the accounts, and the Court 
should, under s. 520 of Act X. of 1877, have remitted the award for the reconsidera- 
tion of the arbitrator, and, as it had power to remit it upou puch terms as it thought 
fit, the Court could have allowed one year, if neceasary, for the settlement of the 
accounts ; and on this account, and also because the Court had made an order post- 
poning the settlement of the accounts, and therchy made an order contrary to and 
in excess of the award, its decree must be reversed.—Sadik Ali Khan (Plaintiff) v. 
Imdad Ali Khan and others (Defendants), I. L. R., 3 All. 286. 


523. When any persons agree in writing that any difference be- 

Agreement to refer to tween them shall be referred to the arbitration 

arbitration may be filed in of any person named in the agreement or to be 

Kourt. appointed by avy Court having jurisdiction in 
C. P, 30 
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the matter to which the agreement relates, the parties thereto, or any of 
them, may apply that the agreement be filed in Court. 

The application shall be in writing, and shall be numbered and 

Application to be num. registered as a suit between one or more of the 
bored and registerad. parties interested or claiming to be interested 
as plaintiff or plaintiffs, and the others or other of them as defendants 
or defendant, if the application have been presented by all the parties, 
or, if otherwise, between the applicant as plaintiff and the other parties 
as defendants. 

On such application being made, the Court shall direct notice 

Notice to show cause thereof to be given to all the parties to the 
against filing. agreement other than the applicants, requiring 
such parties to show cause, within the time specified in the notice, why 
the agreement should not be filed. 

If no sutticient cause be shown, the Court may cause the agree- 
ment to be filed, and shall make an order of reference thereon, and 
may also nominate the arbitrator, when he is not named therein, and 
the parties cannot agree as to the nomination, 


Tue above section applies to M.S. C. C. and P. S.C. C. 


Unver Act X. of 1877, 3s. 523 and 525, parties to a suit, as well as persons not 
engared in litigation, may agree to refer matters in dispute between them to private 
arbitration without the intervestion of the Court, and may apply to have the agree- 
ment filed ; and the mere fuet that the suit is pending with respect. to the matters 
in dispute is motof itself a salficient reason te induce the Couit to refuse to file 
the agreoment.~-Harivialabdas Kalliandas e, Utamehund Manueckchand, I, OG. RB, 4 
Bom lL. See also TL. R., 6 Cal, 25. 


Tug sharers of a joint undivided estate agreed in writing that such estate should 
be partitioned and the accounts thereof settled by arbitration, and named one of such 
sharers as arbitrator, and agreed that he should settie all the accounts, show the 
surplus at each sharer’s credit, and prepare lots, after.partition of the lands and 
houses cumpreheuded iu such estate, and have them drawn within one year from the 
completion of the partition, Subsequently one of such sharers applied, under s. 523 
vf Act X. of 1877, to have such agreement filed in Court. ‘The other sharers not 
objecting to this course, such agreement was filed accordingly, and the case was 
reterred to such arbitrator. The arbitrator made an award whereby he partitioned 
such estate into lota, assigning «ome only of such lots by name. and wherein he 
stated that he had not been able to settle the accounts owing to the default of the 

arties, and that, considering that the partition should take + ffect without any delay, 

e did not ask for further time. He further stated that ‘all the parties: state that 
they will adjust the accounts after renewing the agreement.” and he requested that 
the unarsigued Jota might be drawn in Court. The Coust made an order confirming 
the award, snd, it being objected that the setflement of the accounts should not be 
postponed, but that they should be settled as agreed, directed that the arbitrator 
should settle the agcounts, and gave him a year's time for that purpose, and some of 
the partica not being willing to draw the unassigned lots, directed the distribution of 
auch lots “in reference to the age and number” of the sharers. Held that such 
order war a “deeroe” within the meaning of ss. 2 and 522 of Act X. of 1877: that 
the arbitrator should himself have drawn such lots. or he should have made the 

arties draw them; but. inasmuch as it would not have strained the agreement to 

ave such lots drawn in Court, and no objection had beeu taken to the arbitrator not 
having bhinwelf drawn them, it was not tucnmbent an the Court to have remitted the 
award iu order that the arbitrat co nowht have drawn them: thai the Court, however, 
should not have distributed suc! ito in the manner it had done. but should have 
drawn a lot for each person, and in acting as it had done it had acted contrary to the 
award, and for that reason its decree could aot be maintained: and that, in confirm. 
ing the award before the accounts had been settled and an award made in respect 


thercof, the Court had acted errenconsty. inasmuch as the award had left andeter- 
Tain die a pe tape deme an tthe ow the oe vtthiam sto af tha wesnornne and th Pine” 
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reap ene - 520 of Act x. of 1877, have remitted the award for the reeonsidera- | 
t, the © e arbitrator, and, as it had power to remit it upon euch terms as it thought 
ee ourt could have allowed one year, if necessary, for the settlement of the 
nied and on this account, and also because the Court had made an order post.- 
tain ie oo ¥ te oe oo thenst made) an order somary and in 
; » its decree mus reversed. —Sadi i inti 
Imdad Ali Khan and others (Defendants), I. L. B., 3 ig oo peek eee 


524. The foregoing provisions of this chapter, so far as they are 
Provisions of chapter Consistent with any agreement so filed, shall be 
epplicable to proceedings applicable to all proceedings under an order of 
muder order of reference. reference made by the Court under section 523, 


and to the award of arbitration and to the enforcement of the decree . 
founded thereupon. 


THE above section applies to M.S. C. C. and P. &. 0. C. 


Were the partner of a firme in their partnership-deed agreed to refer their dis- 
putes to arbitration, and the reference made in pursuance of this agreement gave the 
arbitrators a power to dake partition, but omitted a power to sell. Zfeld, on the 
award being inade a rule of Court, that the Court had no power, under 6. 826, Act 
VIIL. of 1859, to order the sale of certain property of which the arbitrators were 
unable to make partition, and the sale of which they recommended on that ground.— 
ee Dossee and another (Plaintiffs) e. Nistarinee Dossce (Defendunt), [. L. 

, 8 Cal. 357, 

Tue sharers of a joint undivided estate agreed in writing that such estate should 
be partitioned and the accounts thereof settled by arbitration, and named one of such 
sharers as arbitrator, and agreed that he should settle all the accounts, show the 
gurplus at each sharer’s credit, and prepare lots, after partition of the lands and 
houses comprehended in such estate, and have them drawn within one year from the 
completion of the partition. Subsequently one of such sharers applied, under 8. 523 
of Act X. of 1877, te have snch agreement filed in Court. The other sharera not 
objecting to this course, such agreement was filed accordingly, and the case was 
referred to such arbitrator. The arbitrator made an award whereby he partitioned 
such estate into lots, assiguing some only of such lots by name, and wherein he 
stated that he had not heen able to settle the accounts owing to the default of the 
arties, and that. considering that the partition should take effect without any delay, 

e did not ask fn further time. He further stated that “all the parties state that 
they will adjust the accounts after renewing the agreement,” and he requested that 
the unassigned lute might be drawn in Court. The Court made an order tonfirming 
the award, and, it being objected that the settlement of the accounts should not be 
postponed, but that they should be settled ax agreed, directed that the arbitrator 
should settle the accounts, and gave him a year's time for that purpose, and, some of 
the parties not being willing to draw the unassigned lots, directed the distribution of 
etch lots “in reference fo the age and number” of the sharers. //eld that such 
order was a “‘dbcree’”’ within the meaning of ss. 2 and 522 of Act X. of 1877: that 
the arbitrator should himself have drawn such lots, or he should have made the 
galas draw thein ; but, inasmuch as it would not have strained the agreement to 

ve such Jota drawn in Court, and no objection had been taken to the arbitrator not 
having bimeelf drawn them, it was not ineambent on the Court. to have remitted the 
award in order that the arbitrator might have drawn them: that the Court, however, 
should not have distributed such lots in the manner it had done, bat should have 
drawn a lot for each person, and in acting as it had done it had acted contrary to the 
award, and for that reason its decree could not be maintained: and that, in confirm- 
ing the award before the accounts had been settled and an award made in respect 
thereof, the Court had acted erroveously, inasmuch as the award had left undeter- 
mined a very important matter, viz., the settlement of the accounts, and the Court 
should, under s. 520 of Act X. of 1877, have remitted the award for the reconsidera- 
tion of the arbitrator, and, us it had power to remit it upon such terms as it thought 
fit, the Court could have allowed one year, if necessary, for the settlement of the 
scoounts; and on this account, and also because the Court had made an order post- 
poning the settlement of the accounts, and thereby made an order contrary to and in 
excess of the award, ite decree mn<t be reverned.—Sadik Ali Khan (Plaintiff) V 
Imdad Ali Khan and others (Defendants), 1. L. B,, 3 All. 286. 
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scope of an agreement to submit to a scheme for the future management of a déva- 
sam as regards conduct of suits, granting of demises, custody of property, collection 
of rents, appointment and removal of servants, and defraytment of current expendi- 
ture.—R. Ry. Mina Vikrama, Zimorin, Mahéréja Bahadur of Calicut (Plaintiff), Peti- 
eerie v. Mallichery Kristnan Nambudri (Defendant), Counter-Petitioner, L L. R., 
8 Mad. 68. 


528. If no ground, such as is mentioned or referred to in section 
Filing and enforcement 520 or section 521, be shown against the award, 
of such award. the Court shall order it to be filed, and such 
award shall then take effect as an award made under the provisions of 
this chapter. 
TuE above section applies to M.S. C. C. and P. 8S. C. C. 


. Wen sufficient cause is shown against a private award, the Court may refuse 
to enforce it under this section. —21 W. R. 377. 

Unver the law previous to Act VII. of 1859, the summary refusal to enforce 
an arbitration-award did not bar the use of the award as the basis of a regular suit.— 
W. R. Sp. 283 (L. R. 65). 

THE power to file an award includes the power to inquire if there was a sub- 
mission to arbitration, and this question is concluded by the decree which ig final 
under sa. 526 and $22 of the Code of Civil Procedure.—Micharaya Guravu (Plaint- 
tH ), Appellant, v. Sadasiva Parama Guruvu.(Defendant), Respondent, I. L. R., 4 Mad. 

9. 


Tur torm “ judicial proceeding,” as used in Act X. of 1877, 8. 2, must be under- 
stood to mean a jadicial proceeding of the same nature as a suit or such proceedings 
as are referred to in as. 333, 522, 526, and 531. The definition given in Act X. of 
1872 is not applicable —Dalpatbhiai Bhagubhai v. Amarsang Khemé Bhi. DL. K., 
2 Bom, 553. : 

A PLAINTIFF cannot sue for moveables by a suit to enforce an award. He may 
sue for damages and loxxes sustained with regard to his share of ancestral property, 
ander his general rights of inheritance, whether adjudicated upon by a previous 
award of arbitration or not; and as regards lands, he may sue cither for enforce- 
ment of the award or upon his general rights.—-3d W. R. 165. 


Per Srankiz, J.—An order refusing an application to file a private award in 
Court is appenluble asa decree. Jokhun Rai vw. Bucho Rai (N.-W. P. H.C. Rep, 
1868, p. 353) and Hussaini Bibi» Mohsin Khan (1. L. RB. 1 Al. 156) impngned and 
distinguished: Vishnu Bhan Joshi r. Ravji Bhanu Joshi (1. L. R., 3 Bom. 18) dis- 
tinguished. Per Stuart, C.J.—An order refusing an application to file a private 
award in Court on grounds not mentioned in ss. 520 and 521 is a decree and ap- 
potlable as such.——Janki Tewari and othors (Plaintiffs) v7. Guyan Tewari and another 
(Defendants), 1. L. R., 3 All. 427. 

Wren a Conrt has refused to file an award upon an application under s. 525, 
Civil Procedure Code, no appeal lies against such decision, which is an order, and not 
a decree ; bat the High Court can interfere under s. 622. An award made under 
8. 256, which is partly within and partly exceeds the terms of the submission to arbi- 
tration, cunnot be enforced by summary procedure under s. 526 as to such portion 
as does not exceed those terms. To refer to arbitration questions arising on the 
eonatruction of the award and questions left undecided by it is a matter beyond the 
scope of an agreenient to submit to a scheme for the future management of a déva- 
sain as regards conduct of suits, granting of demises, custody of property, collection 
of rents, appointment and removal of servants, and defrayment of current expendi- 
ture.—R. Ry. Mana Vikrama, Zamorin, Mahdraja Bahadur of Calicut (Plaintiff), ~Pe- 
Seger Mallichery Kristnan Nambudri (Defendant), Counter-Petitioner, I. L. R., 


CHAPTER XXXVITI. 
Or ProceEDINGsS ON AGREEMENT OF PARTIES. 
527. Parties claiming to be interested in the decision of any ques- 


Power to state case for tion of fact or law may enter iuto an agreemeut 
a in writing, stating such question in the form of 
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a case for the opinion of the Court, and providing that, upon the finding 
of the Court with respect to such question, 

(a) a sum of money fixed by the parties, or to be determined b: 
the Court, shall be paid by one of the parties, to the other of them ; oz 

(b) some property, moveable or immoveable, specified in the agree- 
ment, shall be delivered by one of the parties to the other of them ; o 

(c) one or more of the parties shall do, or refrain from doing, some 
other particular act specified in the agreement. 

Every case stated under this section shall be divided into consecu- 
tively numbered paragraphs, and shall concisely state such facts anc. 
documents as may be necessary to enable the Court to decide the 
question raised thereby. 

THE above section applies to M.S. C. C.; also to P. S. C. C. (except so much 
of el. b as relates to inmoveable property). 

528. If the agreement is for the delivery of any property, or fo 

When valuo of subject. the doing, or the refraining from doing, an- 

matter must be stated. particular act, the estimated value of the pro- 

perty to be delivered, or to which the act specitied has reference, shal 
e stated in the agreement, 

Tuk above section applies to M.S. C. C. and P. S.C. C. 


529, The agrcement, if framed in accordance with the rules herein. 
Agreement to be filed before contained, may be filed in the Cour 
and numbered as suit. which would have jurisdiction to entertain 
suit, the amount or value of the subject-matter of which is the sam 
as the amount or value of the subject-matter of the agreement. 

The agreement, when so filed, shall be numbered and _ registererc 
as a suit between one or more of the parties claiming to be interestec 
as plaintiff or plaintiffs, and the other or others of them as defendau 
or defendants ; and notice shall be given to all the parties to the agree- 
ment, other than the party or parties by whom it was presented. 

Tue above section applies to M. 8. 0. C. and P. 8. C. ©. 


530. When the agreemeut has been filed, the parties to it shal 
Parties to he subject to be subject to the jurisdiction of the Court, ane 
Court’s juriediction. shall be bound by the statements containec 
therein. 
Tir above section applics to M. 8. C. C. and P. 8. 0. C. 
531. The case shall be set down for hearing as a suit institutec 
Hearing and disposal of under Chapter V., the provisions of which shal 
case. apply to such suit so far as the same are 
applicable. 
If the Conrt is satisfied, after an examination of the parties, o, 
after taking such evidence as it thinks fit, 
(a) that the agreement was duly execnted by them, and 
(b) that they have a bond fide interest in the question stated therein, 
and 
(c) that the same is fit to be decided, 
it shall proceed to pronounce judgment thereon, in the same way 
as in an ordinary suit, and upon the Judgment so geen a decree shal: 
follow, and shall be enforced in the manner provided in this Code for 
the execution of decrees. 
Tue above section applies to M. 8. C. C. and P. 8. C. C. 
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Tar term “ judicial proceeding,” as used in Act X. of 1877, s. 2, must be under- 
stood to mean a judicial proceeding of the same nature-es-a suit or such proceedings 
as are referred to in as. 333, 522, 526, and 531. The definition given in Act X. of 


1872 is not applicable.—-Dalpatbh4i Bhagubh4i ». Amarsang Khem4 Bhai, J. L. B., 
2 Bom. 553. 


CHAPTER XXXIX., 
Or Summary ProcepusEe on NEGOTIABLE INSTRUMENTS. 


532. In any Court to which this section applies, all suits upon bills 
Institution of summary Of exchange, hundis, or promissory notes, may, 
emits upon bills of exchange, in case the plaintiff desires to proceed under 
ko. this chapter, be instituted by presenting a 
plaint in the form prescribed by this Code; but the summons shall be 
in the form contained in the fourth schedule hereto annexed, No. 172, or 
in such other form as the High Court may from time to time prescribe. 


In any case in which the plaint and summons are in such forms 
respectively, the defendant shall not appear or defend the suit, unless 
he obtains leave from a Judge, as hereinafter mentioned, s0 to appear 
and defend ; 

and in default of his obtaining such leave or of appearance and 
defence in pursuance thereof, the plaintiff shall be entitled to a decree 
for any sum not exceeding the sum mentioned in the summons, together 
with interest at the rate specitied (if any) to the date of the decree, 
and a sui for costs to be fixed by a rule of the High Court, unless the 

laintiff claims more than such fixed sum, in which case the costs shall 
ascertained in the ordinary way, and such decree may be enforced 
forth with. 

The defendant shall not be required to pay into Court the sum 

Payment into Court of mentioned in the summons, or to give security 
wam mentionedineummons. therefor, unless the Court thinks his defence 


not to be primd facie sustainable, or feels reasonable doubt as to its 
good faith. 


Explanation.—This section is not confined to cases in which the 
bill, hund{, or note sued upon, together with mere lapse of time, is suffi- 
cient to establish a primd facie right to recover. 


Tae High Court has power to extend the time within which a defendant in a 
suit brought under chap. xxxix. (summary procedure on negotiable instruments) 
of the Civil Procedure Code can come in and obtain leave to defend : therefore, in 
a suit in which it appeared that the defendant resided at Peshawar, the time for the 
defendant to obtain leave from the Court to appear and defend was extended to 28 
days.—Groom and another v. Wilson, I. L. R., 3 Cal. 539. 


533. The Court shall, upon application by the defendant, give 
Defendant showing de- leave to appear and to defend the suit, upon 
fence on merits to have the defendant paying into Court the sum men- 
leave to appear. tioned in the summous, or upon affidavits satis- 
factory to the Court, which disclose a defence or such facts as would make 
it incumbent on the holder to prove consideration, or such other facts 
as the Court may deem sufficient to support the application, and on such 
terms as to security, framing and recording issues, or otherwise, as the 


Court thinks fit, 
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534, After decreo, the Court may, under special circumstances 
set aside the decree, and, if necessary, stay or 
set aside exetution, and may give leave to 
appear to the summons and to defend the suit, if it seem reasonable to 
the Court so to do, and on such terms as the Court thinks fit. 

No appmau lies under Act X. of 1877 from an order mado under that Act 
rejecting an application for an order setting aside a decree made ex parte aguinst a 
defendant.—L. se R,, 1 All. 748 (F. B.). 

638, In any proceeding under this chapter the Court may order. 
Power to order bill, &o,, the bill, hund{, or note on which the suit is 
to be deposited with officer founded, to be forthwith deposited with an officer 
of Court. of the Court, and may further order that all 
proceedings shall be stayed until the plaintiff gives security for the 
costs thereof, 
636, The holder of every dishonoured bill of exchange or promis- 
Recovery of cost of not. sory note shall have the same remedies for the 
ing non-acceptance of dis. recovery of the expenses incurred in noting 
honoured bill or note. the same for non-acceptance or non-payment, or 
otherwise, by reason of such dishonour, as he has under this chapter 
for the recovery of the amount of such bill or note. 
537. Except as provided by sections 532 to 536 (both inclusive), 
Procedure in suits under the procedure in suits under this chapter shall 


Power fo ect aside decree. 


chapter. be the same as the procedure in suits instituted 
; under Chapter V. 
Apptiontion-of stiapist: 538. Sections 532 to 537 (both inclusive) 


apply only to— 

(a) the High Courts of Judicature at Fort William, Madras, and 
Bombay ; 

(6) the Court of the Recorder of Rangoon ; 

(c) the Courts of Sinall Causes in Calcutta, Madras, and Bombay ; 

(a) the Court of the Judge of Karachi; and 

(e) any other Court having ordinary original civil jurisdiction to 
which the Local Goverument may, by notification in the official Gazette, 
apply them. 

In case of such application the Local Government may direct by 
whom any of the powers and duties incident to the provisions so applied 
shall be exercised and performed, and make any rules which it thinks 
requisite for carrying into operation the provisions so applied. 

. Within one month after such notification has been published, such 
provisions shall apply accordingly, and the rules so made shall have the 
force of law. 


The Local Government may, from time to time, alter or cancel any 
such notification, 


CHAPTER XL. 
Or Suits RELATING TO PuBLIC CHARITIES. 

539. In case of any alleged breach of any express or constructive 
When suits relating to trusts created for public charitable or religious 
public charities may be purposes, or whenever the direction.of the Court 
brought. is deemed necessary for the administration of 


C. P. 31 
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any such trust, the Advocate-General acting ex officio, or two oF more 
persons having a direct interest in the trust, and having obtained the 
consent in writing of the Advocate-General, may inatitute a suit in the 
High Court or the District Court within the local limits of whose civik 
jurisdiction the whole or any part of the subject-matter of the trust if 
situate to obtain a decree— 

(a) appointing new trustees under the trust; 

(b) vesting any property in the trustees under the trust; 

(c) declaring the proportions in which its objects are entitled ; 

(d) authorizing the whole or any part of its property to be let, 
sold, mortgaged, or exchanged ; 

(6) settling a scheme for its management ; 

or granting such further or other relief as the nature of the case 
may require,. 


. The powers conferred ,by this section on the Advocate-General 
may, outside the Presidency-towns, be, with the previous sanction of the 
Local Government, exercised also by the Collector or by such officer as 
the Local Government may appoint in this behalf. 


Act No, X. of 1840, section two, is hereby repealed. 


Worsniprers or devotees of an idol are entitled to bring a suit, complaining of 
a breach of trust, with reference to the funds or property belonging to the idol or 
appendant to its temple: Quere whether, if the suit had been brought after Act X.’ 
of 1877 came into force, 8. 539 of that Act could be held applicable to the devdsthan 
of an idol or temple, dedicated merely to ‘the purposes of such idol or tomple.— 
Rédhabdi Kom Chimnaji Soli v. Chimnaji bin Ramji Sali, I. L. R., 3 Bom. 27. . 


In a suit by two of the worshippers at a certain mosque, instituted after having 
obtained the sanction of the Advocate-General under s. 539 of the Civil Procedure. 
Code, against the mutawalli of the mosque, and two other persons to whom the 
mutawalli had mortgaged part of the endowed property to secure the repayment of 
a loan, it appeared that one of the mortgagees had sold some of the wag f property 
in execution of a decree which he had obtained upon his mortgage, and the pro- 
perty had been purchased by the other mortgagee. The plaintiffs prayed that the 
property urchased might be declared to be zug f; that the sale in execution might 

eclared to be invalid; that a mutawalli might be appointed by the Court; and 
that the costs of doing the acts of the way f might be defrayed from the profits of’ 
the property belonging to the endowment. c/a that, so far as regarded that portion 
of the prayer as fel) within the provisions of s. 539 of the Code, the plaintiffs were, 
not entitled to sne, as they were not “ persons having a direct interest in the trust”. 
within the meaning of the section, and that the suit should have been instituted 
under a. 14 of Act XX. of 1863 after sanction obtained under 8.18. Held also that’ 
though the plaintiffs might possibly have obtained leave to sue under s. 30 of the 
Code on behalf of themselves and the other persons attending the mosque, they not: 
having obtained such lease were not entitled to institute the suit for the purpose of: 
obtaining the relief asked for in the other prayers of the plaint. The words “trustee, 
mhanager, or superintendent of a mosque,” &c., mentioned in Act XX. of 1863, 
mean the trustee, manager, or superintendent of a mosque, &c., to which the provi-’ 
ajons of the Act are applicable, not the trustee, &c., of any mosque. And such per- 
sons are those to whom the provisions of Reg. XIX. of 1810 were applicable. e 
mosques, &c., to which the provisions of that Regulation were applicable, were 
moequesa for the support of which endowments had been granted in land by the 
Government of the country or by individuals, and the mosques, &., to which the 

visions of Act XX. of 1863 apply are, not any mosques, &c., but any mosques 
rthe suppott of which endowments in land have been made by the Goverument 
or private individuals.—Jan Ali and another (Plaintiffs) v. Ram Nath Mundul and 
others (Defendants), I. L. R., 8 Cal. 32. | 
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PART VI. 
OF APPEALS. 


CHAPTER XLI. 
Or APPEALS FROM ORIGINAL DECREES. 


$40. Unless when otherwise expressly provided by this Code or by 
Appeal to lio from alt ny other law for the time being in force, an 
eriginal decrees, except appeal shall lie from the decrees, or from any 
when expressly prohibited. part of the decrees, of the Courts exercising 
original jurisdiction to the Courts authorized to hear appeals from the 
decisions of those Courts, 


An order under s. 556 of Act X. of 1877, dismissing an appeal for the appellant’s 
default, is not a “decree” within the meaning of s. 2, and is not appealable-—Mukhbi 
(Judgment-debtor) v. Fakir (Decree-holder), I. L. R., 3 All. 382. 


An order madé under s. 37, Bengal Rent Act (Beng. Act VIII. of 1869), is a 

decree within the meaning of the definition contained in the Civil Procedure Code 

Act X. of 1877), and an appeal lies therefrom under the provisions of s. 540.—Bro- 
endro Coomar Roy v. Krishno Coomar Ghose, I. L. R., 7 Cal. 684. 


Unnue s. 540 of the Civil Procedure Code an appeal lies from decrees passed 
éx parte. Ifadefendant appears at the first hearing, and files a written statement, 
he should not be placed ex parte.—Anantharama Pattater (Second Defendant), Appel- 
lant, o. Madhava Paniker (Plaintif£’s Representative), Respondent, I. L. R.,3 Mad. 
264. 

AY appellant, who has obtained a decree setting aside the decision of the Court 
of firet inetance, is not entitled to a further appeal to the High Court, on the ground 
that he is dissatisfied with some of “the findings recorded in the judgment of the 
lower Appellate Court, an appeal from an appellate decree undor s. 584 being strictly 
restricted to matters contained in the decree alone.—Koylash Chunder Koosari v. 
Ram Lall Nag, I. L. R., 6 Cal. 206. 


APppiications for the extension of the period for the submission of an award 
and orders thereon should be made in writing and recorded. When a party has been 
prejudiced by having the time allowed for taking objections to an award curtailed by 
the Court, no appeal lies, but a review should be granted by the Court of first in- 
etance.—Manji Premji Set (Plaintiff), Appellant; v, Maliyakel Koyassan Koya Taji 
(Defendant), Respondent, I. L. R., 3 Mad. 59. 


_ Norsine remained to be done in a snit except to hear arguments, for which a 
time had been appointed. Neither the plaintiff nor his pleader appeared at the ap- 
pointed time. The Court consequently dismissed the suit. eld that ite decree was 
appealable under s. 540 of Act X. of 1877, and the Jower Appellate Court should 
have entertained the appeal and disposed of it with reference to the provisions of 
s. 565, and ss. 102 and 103 were not applicable to the circumstances —Rgichand 
(Plaintiff) o. Mathura Prasad and others (Defendants), I. L. R., 3 All. 292. 


Per Sranxiz, J.—An order refusing an application to file a private award in 
Court is appealable as adecree. Jokhun Rai v. Bucho Rai (N.-W. P. H.C. Rep. 
1868, p. 353) and Hussaini Bibi v. Mohsin Khan (I. L. R., 1 All. 156) impugned and 
distinguished: Vishnu Bhav Joshiv. Ravji Bhan Joshi (I. L. R.,3 Bom. 18) dis- 
tinguished. Per Stuart, C.J—An order refusing an application to file a private 
award in Court on grounds not mentioned in ss. 520 and 521 is a decree and appeal- 
able as such.—Janki Tewari and others (Plaintiffs) o. Gayan Tewari and another 
(Defendants), I. L. B., 3 All. 427. 

Wusne the Court of first instance held that the land sued for was not included 
in the defendant's garden, and they were not the owners of it, but that they could, 
not'bé ejected from it as they were in possession under a ledse which had not 
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expired, and that the question whether such land was included in the defendant's 
gardon, and that they were the owners of it, was not res judicata ; and the Court 
mudo a decree dismissing tho suit in these terms, ‘‘ Ordered that the plaintiff's claim 
as it stands at present be dismissed :” Held that the defendants were entitled, under 
Act X. of 1877, s. 540, to appeal from such decree.—Lachmaén Singh vo. Mohan, 
J. L. R., 2 All 497 (F. B.). 


By a deoree in an administration-suit, A was appointed receiver “to manage 
the estato.” A died, and by a eabeeuent order B was appointed reveiver, One of 
the defendants in the suit applied to have B removed from the office of receiver on 
the ground of his alleged mismanagement of the estate. The application was refused. 
Heid that the order of refusal was appealable, whethcr the farmer Code or the 
present Code of Civil Procedure was deemed to be applicable, heing an arder made 
m respect of a question arising between tho parties to a suit relating to the execution 
of the decroo.—Mithib4i (Plaintiff) ». aay Nowraji Bandji and others (Defend- 
ants) ; Harrivullubhd4s Calli4ndd4s (Original Defendant), Appellant, v. Ardasar Fr4mji 
Moos (Reoeiver and Respondent), I. L. R., 5 Bom. 45. 


Wuerne a Judge, after tho defendant's written statement was put in, framed 
certain preliminary issues, and decided them, direoting part of plain glaim to be 
dismissed, dnd part to be tried on the merits (which tral might neassultste the taking 
of an account from defendant). Held that no appeal lies fram aueh an order either 
on tho part of the plaintiff because the Civil Procedure Oode anly allowa an appeal 
against a portion of the decision when there has been a dealsion relating to the dis- 
posal of the entiro suit, or on the part of the defendant inasmuah ag there had been no 
final order to take an acoount.—Udni R4jaha Réja Velugoti Kumdérea Y4échama Néyadu 
Bahadur, Panoh Hazar Munsubdér Raja of Venkatagirf (Plaintiff), Appellant in R. A. 
52 and Respondent in R. A. 63 of 1880, vy Mahommed Rahimtulls ERAS (Defendant), 
Respondent in R. A. 62 and Appellant in R. A. 63 af 1880, L L, B. & Mad. 13. 


Tus plaintiffs, the widow and son respectively of N, deceassd, claimed immove- 
able property inherited from his father by N, and alsg imnmmoveable property which 
had devolved upon N from his brother, who had prodecenxed him, and mesne-profits 
of such properties. The Court of first instance, finding that the claim to the former 
property was admitted, and that to the latter vias not denied, but resisted as barred 

ys. 13 of Act X. of 1877, and holding it not ta be so barred, made a decree 
returning the plaint to the plaintiffs that they might, after currecting it, file it either 
in tho Revenue Court in regard to the profits of the farmer property, or in the Civil 
Court for pousession of the latter property. Held that althaugh the alaim of the 
plaintiffs was not cither decreed or dismissed, yet ay the right and title asserted b 
them to such properties was implicitly recognised by such decree, the defendants 
were entitled to appeal from it—Bebari Bhagat (Defendant) a Begam Bibi and 
others (Plaintiffs), I. L. R., 3 All. 75. 


M susp K and J to enforooa right of pre-emption in rospoot of property which 
he alleged K had sold to J. K denied that she bad sold such property to J. J set up 
as a defence that M had waived his right of pre-emption The Court of first in- 
stance dismissed the suit on the ground that the alloved sale had not taken place. 
J appealed, ar M and K respondents. The lower Appellate Court dismissed 
the appeal, also holding that the alleged sale had not taken place. J then appealed 
to the High Court, making K the respondent. Held that neither the supeal from 
the original decree in the suit, nor the appeal from the appellate deores therein, was 
admissible. eld also that the finding o3 to the alleged sale was one between the 

laintiff and defendants in the suit, and not between tho defendant-vendor and the 

efendant-vendee, who were litigating, and would not bar adjudication of the 
matter in issuc between them in a suit brought by tho latter for the establishment of 
the sale—Jurmna Singh and another (Defendants) ». Kamar-un-nisa (Plaintiff), 
I. L. B., 3 All. 152 (CF. B.). 


Tua lower Appellate Court ee Jadge) decided on appeal by the de- 
fendant from the decree of the Court of instance (Munsif) that Court of first 
instance had no jurisdiction to entertain the suit, as the value of the subject-matter 
of the suit exceeded the pecuniary limits of its jurisdiction ; and ordered that “the 
See appeal be docreed, the decision of tho Munsif be reserved, and the record 
‘ef the case bo sent to the Munsif to return the plaint to tho plaintiff for presentation 
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to the proper Court.” The plaintiff appealed to-the High Court from such order as 
an order returning aplaint to be presented to the proper Court. Held that, such 
order could not be regarded as one to which art. 6 of s. 588 of Act X. of 1877 was 
applicable. That relates to orders returning plaints for amendment or to be present- 
ed to the proper Court passed by a Court of first instance, and not to an order by an 
Appellate Court upon an appeal to it from the decree of a Court of first instance on 
general grounds. The plaintiffs proper course was to have preferred a second ap- 
peal.—Bindeshri Chaubey and others (Plaintiffs) v. Nandu (Defendant), I. L. B., 3 


All., 456 


541. The appeal shall be made in the form of a memorandum in 

writing presented by the appellant, and shall 

be accompanied by a copy of the decree ap- 

_ What to accompany me- pealed against and (unless the Appellate Court 

morandum, dispenscs therewith) of the judgment on which 
it is founded. 


Such memorandum shall set forth, concisely and under distinct 
‘ Contents of menrran. heads, the grounds of objection to the decree 
dum. appealed against, without any argument or nar- 
rative; and such grounds shall be numbered consecutively. 


AN orpER made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, 
is subject to review under s. 623. The provisions of 8. 413 do not affect the right 
of a person against whom such order has been made to obtain a review. A peti- 
tioner applying for such review must file a copy of the order of which he secks a 
review, together with a memorandum of objections (ss. 541 and 625).—Adarji 
Edulji v. Manikji Edulji, 1. L. R., 4 Bom. 414. 


Form of appeal. 


542. The appellant shall not, without the leave of the Court, urge 
' Appellant confined to or be heard in support of any other ground of 
grounds set out. objection ; but the Court, in deciding the appeal, 
shall not be confined to the grounds set forth by the appellant: 

Provided that the Court shall not rest its decision on any ground 
not set forth by the appellant, unless the respondent has had sufficient 
opportunity of contesting the case on that ground. 


Not only may the plea of res judicata, though not taken in the memorandum 
of appeal, be entertained in second appeal, under the provisions of 8. 542 of Act X. of 
1877, but even when such plea has not been urged in either of the lower Cuurts, or 
in the memorandum of appeul, if raiscd in the second appeal, it must be considered 
and determined cither upon the record as it stands, or after a remand for finding of 
fact.—Muhammad Ismail (Plaintiff) ». Chattar Sing and another (Defendants), I. L. 
R., 4 All. 69. 

Hewp by Pearson, J., and Straight, J. (Spankie, J., dissenting) as follows ; 
That in disposing of a second appeal the High Court is competent under s. 542 
of Act X. of 1877 to consider the question whether the plaintiff has any cause of 
action or not, although such question has not been raised by the defendant-appellant 
in the Courts below or in his memorandum of second appeal, but is raised for the 
first time at the hearing of such appeal. That the cause of action of a person 
claiming the right of pre-emption in the case of a conditional sale arises when the 
conditional sale takes place and not when it becomes absolute ; and therefore, where 
8 conditional sale took place in 1867, and after it had become absolute 8 person sued 
to enforce his right of pre-emption in respect of the property sold, basing his claim 
upon a special agreement made in the interval between the date of the conditional 
sale and the date that it became absolute, and alleging that his cause of action arose 
on the latter date, that the suit was not maintainable, the plaintiff having no right of 

re-emption at the time of the conditional sale-——Lachman Pershad (Defendant) v. 


adur Singh and othors (Plaintiffs), I. L. B., 2 All. 884. 
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543. If the memorandum of appeal be not drawn up in the manner 
Rejection or amendment hereinbefore prescribed, it may be rejected, or 

of memorandum. be returned to the appellant for the purpose 
of being amended within a time to be fixed by the Court or be 
amended then and there, 

When the Court rejects under this section any memorandum, it 
shall record the reasons for such rejection. 

When a memorandum of appeal is amended under this section, 
the Judge, or such officer as he appoints in this behalf, shall attest the 
amendment by his signature. 


544. Where there are more plaintiffs or more defendants than one 

One of several plaintiffs in a suit, and the decree appealed against 
or defendants may obtain proceeds on any ground common to all thé 
revereal of whole deoree if plaiutiffs or to all the defendants, any one of the 
it Lal on ground com- plaintiffs or of the defendants may appeal 
cae against the whole decree, and thereupon the 
Appellate Court may reverse or modify the decree in favour of all the 
plaintiffs or defendants, as the case may be. 


oy 


Tux Court of Appeal has power under Act VIIT. of 1859, s. 337 (corresponding 
with Act X. of 1877, », 544), to draw up what would be a fair decree as regards all 
the parties to a suit, althouch some of them may not have appealed.—Joykisto 


Cowar v. Nittyanund Nundy, J. L. B., 3 Cal. 738. But see 2 P. C. R., 766 (11 B. 
L. B., 375 ; L. R. 1. A., Sup., 135). 


Of Staying and Executing Decrees under Appeal. 


545. Execution of a decree shall not be stayed by reason only of an 
Exeoution of decree not eppeal having been preferred against the 
atayed solely by reason of decree ; but the Appellate Court may, for suffi- 
appeal, cient cause, order the execution to be stayed : 
If an application be made for stay of execution of an appealable 
Stay of execution of ap. decree before the expiry of the time allowed 
pealable decree befure time for appealing therefrom, the Court which pass- 
for appealing has expired. od the decree may, for sufficient cause, order 
the execution to be stayed : 
Provided that no order shall be made under this section ualess the. 
Court making it is satisfied— 
(a) that substantial loss may result to the party applying for stay 
of execution unless the order is made ; 
(b) that the application has been made without unreasonable 
delay ; and 
(c) that security has been given by the applicant for the due per- 
oo of such decree or order as may ultimately be binding upon 
1m, 


Tue present applicant having taken ont execution of a decree held by him, and 
the judgment-debtor having appealed to the District Court, the two opponents 
became sureties under s. 338 of Act VIII. of 1859, that the judgment-debtor would 
“obey and fulfil all such orders and decrecs as should be given against him in 
appeal,” and, in default of his so doing, they bound themselves, “to pay jointly and 
severally, at the order of the Court, all such sums as the Court should, to the extent 
of Ra. 812-8-0, adjudge.” eld that the obligation of the sureties to fulfil the 
decree of the Appellate Court was not confined to the first decree of thet Court, but 
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extended to thé final decree which it passed upon the case being remanded by the 
High Court in special appeal.—Shivlall Khubchand (Applicant) v. Apaji Bhivrav and 
others (Qpponents), I. L. R., 2 Bom. 654. 
546. If an order is made for the execution of a decree against 
" Security in case of order Which an appeal is pending, the Court which 
for execution of decree ap- passed the decree shall, on sufficient cause be- 
pealed against. ing shown by the appellant, require security to 
be given for the restitution of any property which may be taken in 
execution of the decree, or for the payment of the value of such pro- 
perty, and for the due performauce of the decree or order of the Appel- 
late Court, 
or the Appellate Court may, for like cause, direct the Court which 
passed the decree to take such security. 
‘ And when an order has been passed for the sale of immoveable 
property in execution of a decree for money, and an appeal is pending 
against such decree, the sale shall,on the application of the judgment- 
debtor, be stayed until the appeal is disposed of, on such terms as to 
giving security or otherwise as the Court which passed the decree 
thinks fit. 
547. No such security as is mentioned in sections 545 and 546 
No such avcurity to be Shall be required from the Secretary of State: 
required from Government for India in Council, or (whea Government has 
or public officers. undertaken the defence of the suit) from any 
ublic officer sued in respect of an act alleged to be done by him in: 
is official capacity, 
Of Procedure in Appeal from Decrees. 


548. When a memorandum of appeal is admitted, the Appellate 
Registry of memorandum Court or the proper officer of that Court shall 
of appeal. endorse thereon the date of preseutation, and 
shall register the appeal in a book to be kept for the purpose, 
Such book shall be called the Register of 
Register of Appeals. Appeals. 
549. The Appellate Court may, at its discretion, either before the 
Appellate Court may re- Tespondent is called upon to appear and answer, 
quire appellant to give se- or afterwards on the application of the respond- 
curity for costs. ent, demand from the appellant security for 
the costs of the appeal, or of the original suit, or of both: 
Provided that the Court shall demand such security in all cases in 
When appellant resides Which the appellant is residing out of British 
out of British India. India, and is not possessed of avy sufficieut 
inamoveable property within British India independent of the property 
(if any) to which the appeal relates. 
__ If such security be not furnished within such time as the Court 
orders, the Court shall reject the appeal. 
8. 549 of the Civil Procedure Code applies to all appeals, including o in 
Sorméa pauperis.—Seshienger v. J inul-evedin: 4 Ind. jae 507. nue nERon 


‘Were the Appellate Court demands from an appellant security for costs, the 
Gourt may extend the time within which it orders such security to be farnished ; but 
if no ap ication is made for such extension of time, and such security is not paid 
within the time entered, it is imperative on the Court, uuder Act X. of 1877, s. 549, 

: ae idri Baa (Plaintiff) v. The East India Railway Company, 
L. L. B., 1 All. 687. 
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A surton in formd pauperis may be ealled on to give security for coste under 
ns. 549 of the Civil Procedure Code, but very special grounds must be shown to 
support such an application.—Nusseeruddeen Biswas v. Ujjal Biswas (17 Suth W. 
R. 68) dissented from.—Sésh4yyangar and another (Sixth and Ninth Respondents 
in S. A. 663 of 1879), Petitioners, v. Jainulavadin and another (Appellants in 8. A. 
663 of 1879), Counter-Petitioners, I. L. R., 3 Mad. 66. 


550. When the momorandum of appeal is 

Appellate Court to _ ObU, ; 
diotice to Cours whose decree registered, the Appellate Court shall send notice 
appealed against. of the appeal to the Court against whose decree 


the appeal is made. ; 
If the appeal be from a Court the records of which are not deposit- 
Tranemission of papers to ed in the Appellate Court, the Court receiving 
Appellate Court. such notice shall send, with all practicable 
despatch, all material papers in the suit, or such papers as may be 
specially called for by the Appellate Court. 
Hither party may apply in writing to the Court against whose 
Copios of exhibits in Court decree the appeal is made, specifying any of 
whose decree appealed stich papers in such Court of which he requires 
against, copies to be made; and copies of such papers 
shall be made at the expense of the applicant, and shall be deposited 
accordingly, 
551. The Appellate Court may, if it thinks fit, after fixing a time 
Power to confirm decision for hearing the appellant or his pleader, and 
of lower Court without hearing him accordingly if he appears at such 
sending it notice. time, confirm the decision of the Court against 
whose decree the appeal is made, without sending notice of the appeal 
to such Court, and without serving notice on the respondent or his 


pleader; but in such case the confirmation shall be notified to the same 
Court. 


Tue order of adjudication made under s. 551 of the Civil Procedure Code is a 
decree, and the procedure authorized under that section does not dispense with the 
nocessity of drawing up a judgment.—Royal Reddi (Second Plaintif€), Appellant, v. 
Linga Reddi (Defendant) Respondent, I. L. R., 3 Mad. 1. 


Tre plaintiff sued to recover possession of certain immoveable property sold to 
him by the first defendant, a Hindu widow. The second defendant answered that 
his father and the first defendant's husband were undivided brothers, and that, as a 
childless widow, she had no right to sell the property. Both the lower Courts 
upheld the sale as absolute, on the ground that she was competent to make it as 
widow of a separate Hindu. The District Judge heard the appeal ex parte under 
Aot X. of 1877, 8. 551: J7eld that the decrees of the lower Courts were unsustain- 
able, as they did not contain the limitation pointed out above, and remanded the case 
for the trial of the issue, whether there were any such special circumstances as 
would justify the absolute sale by the first defendant to the plaintiff; and that the 
District Judge ought not to have disposed of the appeal ez parte under Act X. of 
1877, s. 651.—Gurundth Nilkanath v. Krishnaji Govind, I. L. B., 4 Bom. 462. 


On AN appeal from a decision in a civil suit of the Assistant Commissioner of 
Ajmere to the Commissioner of Ajmete, the latter, feeling doubtful on a question of 
the nature specified in the Ajmere Court's Reg. I. of 1877, s. 17, referred such ques- 
tion, under s. 36 of that Regulation, to the Chief Commissioner of Ajmere and Mair- 
wara. The Chief Commissioner dealt with the case as prescribed ins. 37 of that 
Regulution, and returned it to the Commissioner, who dismissed the suit in accord. 
ance with the Chief Commisaioner’s judgment. The plaintiff preferred an appeal to 
the Chief Commissioner from the Commissioner's decision. The Chief Commissioner 
did not make any order on the memorandum of appeal admitting it, or directing that 
it should be registered, or that the respondent should be summoned, or that the 
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appellant should appear on a certain day under Act X. of 1877, 8. 551, but issued a 
notice te the appellant’s Counsel to appear on a certain day. The appellant's Coun- 
sé] appeared on that day, and the Chief Commissioner intimated that he was acting 
under Act X. of 1877, 8.551. The appellant’s Counsel then proceeded to address 
the Chief Commissioner, and was heard for some time, and then stopped, in conse- 
quence of the Chief Commissioner resolving to refer to the High Court the question 
whether the appeal from the Commissioner's decision lay to him or to Her Majesty 
in Council. The Chief Commissioner snbsequently referred such a question to the 
High Court: Held by the Full Bench, on a reference by a Division Bench before 
which the Chief Commissioner’s reference came, that such question arose “in the 
trial of an appeal” within the meaning of the Ajmere Court’s Reg. I. of 1877, s. 21, 
and was properly referred to the High Court: Held by the Division Bench that the 
appeal from the Commissioner’s decision lay, in this particular case, not to the Chief 
Commissioner, but to her Majesty in Council.—Thakur of Masuda o. The Widows 
of the Thakur of Nandwara, I. L. R., 2 All. 819 (F. B.). 

652. The Appellate Court, unless where it jconfirms, under section 

Day for hearing appeal. 751, the decision of the lower Court, shall fix 
a day for hearing the appeal. . 

Such day shall be fixed with reference to the current business of 
the Court, the place of residence of the respondent, and the time neces- 
sary for the service of the notice of appeal, so as to allow the respond- 
ent sufficient time to appear and answer the appeal on such day. 


553. Notice of the day so fixed shall be stuck up in the appellate 
Publication and service of Court-house, and a like notice shall be sent by 
notice of day for hearing the Appellate Court to the Court agaiust whose 
appeal. decree the appeal is made, aud shall be served 
on the respondent or on his pleader in the Appellate Court in the 
mauner provided in Chapter VI. far the service on a defendant of a 
summons to appear and answer; and all rules applicable to such sum- 
mons, and to proceedings with reference to the service thereof, shall 
apply to the service of such notice. 
Instead of sending the notice to the Court against whose decree 
Appellate Court may it- the appeal is made, the Appellate Court may 
self cause notice tobe serv- itself cause the notice to be served on the re- 
ed. spondent or his pleader under the rules above 
referred to. 
554. The notice to the respondent shal! declare that, if he does not 
Goubaite at notion. appear in the Appellate Court on the day so 
fixed, the appeal will be heard ex parte, 
Procedure on Hearing. 


555. On the day so fixed, or on any other day to which the hearing 
Right to begia. may be adjourned, the appellant shall be heard 
ee in support of the appeal. The Court shall then, 
if it does not dismiss the appeal at once, hear the respondent against 
the appeal, and in such case the appellant shall be entitled to reply. 
556. If, on the day so fixed, or any other day to which the hearing 
Dismissal of appeal for may be adjourned, the appellant does not attend 
appellant’s defaalt, in person or by his pleader, the appeal shall be 
dismissed for default. : 
If the appellant attends, and the respondent does not attend, the 
Hearing appeal es parte. « “ppeal shall be heard ex parte in his ab- 
sence. 


C. P. 32 
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1 is di missed, under Act X. of 187%, s. 556, for the appellant's 
dle ae ie cismissing itis net apposlable-—Ahmad Baksh ® Gobindi, I. L, B, 


2 All. 616. erie . 

An order under s. 556 of Act ra of nage rian he appeal res ee a pel- 

Jant’s dofault, is not a “decree” within the meaning of 8. 2, and is not appealadle.— 
Mukhi Jedcinsat-debtat) v. Fakir (Decree-holder), I. L. R., 8 All. 382. 


WHERA a suit has been instituted under Act VIII. of 1859, but decided at a time 
when Act X. ef 1877 had come into operation, and an a peal is presented against 
such decision, s. 3 of the latter Act distinctly indicates that such an appeal is to be 

overned by the lew of procedure in force at the date of the presentation of the ap 
Wher thereforo, an appeal, presented when Act X. of 1877 was in force, has been 
‘dismissed under e. 556 of that Act, the appellant may apply for its re-admissian ynder 
s. 558; and if such re-admission is refused, he is entitled to an appeal under s, 558.— 
Elahi Buksh v. Marachow, I. L. R., 4 Cal. 825. 


Amn Appellate Court, the appellant not attending in person or by his pleader, 
instead of dismissing the appeal for default, as provided by s. 556 of Act X. of 1877 
d, ia contravention of the provisions of that law, to dispose of the appeal 
on the merits, and dismissed it. The appellant preferred a second appeal to the 
High Court, contending that the Appellatc Court had acted contrary to law. Held 
that the Appellute Court had so acted, and its decision could only be treated as a dis- 
missal fer default, and that, so treating it, the proper and only course open to the 
appellant was to have applied under x». 558 for the re-admission of his appeal, and 
under these circumstances the second appeal would not lie. Nand Ram o. Muham- 
mad Baksh (I. L. R., 2 All. 616) followed.—Kanabi Lal and others (Defendants) v. 
Naubat Rai (Plaintiff), LL, R., 3 All. 519. 
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557. If, on the day so fixed, or any other day to which the hearing 
Dismissal of appeal where ay be adjourned, it is found that the notice 
notice not served in conse. to the respondent has not been served in conse- 
quence of appellant's fail- quence of the failure of the appellant to de- 
Ste eee ne post within the period fixed by the Court, the 
sum required to defray the cost of issuing the notice, the Court may 

order that the appeal be dismissed : 
Provided that no such order shall be passed, although the notice 
oe has not been served upon the respondent, if on 
the day fixed for hearing the appeal the re- 


spondent appears in person, or by a pleader, or by a duly authorized 
agent. 


$58. If an appeal be dismissed under section 556 or section 557, 
Re-sdmission of appeal the appellant may apply to the Appellate Court 
dismissed for defautt. for the re-admission of the appeal, and if it be 
proved that he was prevented by any sufficient cause from attending 
when the appeal was called on for hearing or from depositing the sum 
a0 required, the Court may re-admit the appeal on such teria as to costs 
or otherwise as the Court thinks fit to impose upon him. 


AN order under s. 556 of Act X. of 1877, dismissing an appeal for the appel- 
lant’s default, is not a “decree” within the meaning of 8. 2, and is not uppealable.— 
Mukhi (Judgmeat-debtor) v. Fakir (Decroe-bolder), I. L. B., 3 All. 962. 


On an application under «. 568 of the Code of Civil Procedure for the re-admis- 
sian of an appeal which had been decided ex parte azuinst the applicant, it appeared 
that he had “been misled by reason of the appeal having been transferred from the 
file of one Court to another, no notice of the transfer having been given to him by 
the ploadersa in the case. Held that, under the circumstances, the applicant was 
eutitled to have the appeal re-admitted.—Narain Singh (Defendant), Appellant, v. 
Bhewrah Charan Panda and another (Plaintiffs), Respoadents, 8 Cal. Law ep. 350. 
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| ‘Wemaw e malt has boon instituted wader Act VIII. of 1859, but decided at a time 
when Act X. of 1877 had come into operation, and an appeal is against 
such decision, «. 3 of the latter Act distinctly indicates that euch an appeal is to 
, bekage: by the law of procedure in force at the date of the presentation of the appeal. 
here, therefore, an appeal, presented when Act X. of 1877 was in force, é 
dismissed under s. 556 of that Act, the appellant may apply for its re-admission under 
8. 588 ; and if such re-admtission is refuced. he is enitied to an appeal under 6. 558.— 
Elahi Buksh v. Marachow, I. L. R., 4 Cal 825. 

An Appellate Court, the appellant not attendiag in person or by his pleade 
instead of dismissing the appeal for default, as provided by . 556 of Act X. of isvh 
proceeded, in contravention of the provision of that law, to dispose of the appeal on 
the merits, and dismissed it. ‘The appellant preferred a second appeal in the High 
Ovutt, contending that the Appellate Court had acted contrary to law. Held that 
the Appellate Court had so acted, and its decision could only be treated as a dismiggal 
for default, and that, so treating it, the proper and only course open to the appellant 
was to have applied under s. 558 for the re-admission of his appeal, and undor these ' 
circumstances the second appeal would not lie. Nand Ram ». Muhammad Bakhsh 
{I. L: R., 2 All. 616) followed.—Kanahi Lal and others (Defendants) v. Nanbat Rai 
(Plaintiff), 1. L. B., 3 All. 519. 


559. If it appear to the Court at the hearing that any person who 


Power toadjourn hearing, Was 8 party to the suit in the Court against 
and ditect pri appear. whose ee the appeal is made, but vie. has 
ing intereated to be made not been made a party to the appeal, is interest- 
ae caress ed in the result of the appeal, the Court may 
adjourn the hearing to a future day to be fixed by the Oourt, and direct 
that such person be made a respondent. 


660. When an appeal is heard ex parte in the absence of the re- 


Re-hoariagon application Spoudent, aud judgment is given agaiast him, he 
of reapoudont against whom may apply to the Appellate Court to re-hear the 
ee-purte decree mace. appeal; and if he satisfies the Gourt that 
the notice was not duly served, or that he was prevented by sufficient 
cause from attending when the appeal was called on for hearing, the 
Court may re-hear the appeal on such terms as to costs or otherwise as 
the Oourt thinks fit to impose upon him, 


WHEN an appeal has been heard ex part, a re-hearing cannot be granted by the 
Court on an application under s. 560 of the Civ] Procedure Code, except upon legal 
evidence produced by the respondent of the facts necessary to entitle him to euch 
re-heating.—Muhammad Khan (Appellant) ». Dinomolee Dashya and another (Re- 
spondents), 8 Cal. Law Rep. 112. 


AN APPLICANT, ptesonting a petition for the re-hearing of an appeal decided en- 
parte, nvast, at the time of making such application, be prepared to satisfy the. Court 
that the notice of appeal was not duly served upon him, or that he was prevented b 
sufficient cause From attending when the appeal was called on for hearing.—Anunda 
Shaha Biswas alias Nyomuddin Sha Biswas v. Kema Bebee, I. L. B., 6 Cal. 548. 


AN APPRaL was heard et parte in the absence of the respondent — and 
the judgment was given aguinest him. He applied to the Appellate Oourt to re-hear 
the appeal, and the Appellate Court refused to re-hear it. He then appealed, not 
from the order refusing te re-hear the appeal, but from the use of the A vere 
Court. Held that he was not debarred, by reason that he had not appealed 

order refusing to re-hear the appeal, from ling from the decree of the Appellate 
Court.—Bam Jas (Defendant) v. Baij Nath (Plaintiff), I, L. B., 2 All. 567. 

A s0omb appeal does lie from an ex-parte judgment without requiring the appel- 
dant to resort to a re-hearing under.s. 560. 8.119 of the old Code bite an eppeal 
from an ¢x-parte judgment ; but there is no correeponding section to it in the new 
Rede. It is true that s. 560 enables a respondent to move for a re-hearing when 
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: ided he can satisfactorily account for his omission to 
appeal ironed el : bat this section is permissive, not mandatory. The new 
Spree oncerned to decide whether he ought tc seek 


to leave it to the party c 
Code soem te refer a second appéal.——Modalatha Kumki Kanne Kurup (tst Defend- 


ant), 8 Ind. Jur. 167. 


561, Any respondent, though he may not have sppealed against 
Upon hearing, respondent 0y part of the decree, may, upon the hearing, 
may object to decrees as if not only support the decree on any of the 
he had preferred separate § prounds decided against him in the Court below, 
appes!: but take any objection to the decree which he 
could have taken by way of appeal, provided he has filed a notice of 
such objection not less than seven days before the date fixed for the 
hearing of the appeal. 
Such objection shall be in the form of a memorandum, and the 
Form of notice, and pro. provisions of section 541, so far as they relate 
visions applicable thereto. to the form and contents of the memorandum 


of appeal, shall apply thereto. 

AN apprat, having been filed on the 10th April, 1879, and the date for hearing 
fixed for May, 1879, a memorandum of objections under s. 521 of the Civil Procedure 
Oode was filed by the respondent on the 18th September, 1879, before the actual 
hearing which took place in July, 1880. Held that the memorandum of objections 
under 8. 561 of the Code of Civil Procedure as amended by s. 86 of Act XII. o 
1879, ought to have been filed not less than soven days before the date fixed for 
hearing, and was therefore inadmissible, On an application for review: Held (per 
Maclean, J., distinguishing the case of Ratansi Hullianji, I. L. R., 2 Bom. 184), 
that nothing having been done, and no proceeding having been commenced by the 
respondent up to 31st May, 1879, under the Procedure e as it existed prior to 
that date, the filing of the memorandum was governed by the present Code as 
amended, and therefore inadmissible. Held (per Mitter, J.) that the appeal, having 
been filed before Act XII. of 1879 was passed, was a proceeding within the meaning 
of s. Gof the General Clauses Act, I. of 1868, and that the new Act therefore did 
not affect the appeal—Rum Gobind Jugodch (Defendant), Appellant, ». Denobundhu 
Sri Chundun Mohapatter (Plaintiff), Respondent, 9 Cal. Law Rep. 281. 


562. If the Court against whose decree the appeal is made has dis- 
Remand of case by Ap- posed of tho suit upon a preliminary point so 

pellate Court. as to exclude any evidence of fact which appears 
to the Appellate Court essential to the determination of the rights of 
the parties, and the decree upon such preliminary point is reversed in 
appeal, the Appellate Court may, if it thinks fit, by order remand the 
case, ie areal with @ copy of the order in appeal, to the Court against 
whose decree the appeal is made, with directions to re-admit the suit 
under ita original number in the register, and proceed to investigate the 
suit on the merita, 

The Appellate Court may, if it thinks fit, direct what issue or 
issues shall be tried in any case so remanded, | 

AN aprgzaL from an order on appeal remanding a suit for re-trial is not to be 
confined to the question whether the remand has been made contrary to the provi- 
sions of e. 562 of Act X. of 1877 or not, but the question whether the decision of 
the wok apy Court on the preliminary point is correct or not may also be raised and 
determined in such an appeal.—Badam (Defendant) v. Imrat and others (Plaintiffs), 
I. L. B., 3 All. 675. 

BY THE amendment of the plaint a suit for the restoration of « ‘pond, which it 
was alleged the defendants were wrongfully filling up, to its original condition, was 
altered into one for the protection of the plaintiffs from any infringement of, or for 
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a declaration of their right to a share in the produce, and the use of the water, by 
Way of easement: Held that the alteration in the plaint was a material one ; and 
that an Appellate Court is not empowered by Act X. of 1877 to order or allow a 
plaint to be amended, or to remand a case under 8. 562 of that Act for the purpose 
of such amendment.—Farzand Ali vy. Yusuf Ali, I. L. R., 2 All. 669. 


As Tut Limition Act (XV. of 1877) shortens the ein of limitation in the case 
of promissory notes payable on demand, the period of limitation in respect of euch 
notes executed prior to Ist October 1877 is governed by the provisions of 8. 2 of 
the Act. When a Court of first instance, after taking evidence, dismisses a suit upon 
a preliminary objection without giving a decision upon the merits of the case, and the 
decree is reversed on appeal, the Court of appeal, 1f it considers the evidence on 
record sufficient, may decide the case, and is not bound to remand it for trial under 
8. 562 of the Civil Procedure Oode.—-Bandi Subbayya (Defendant), Appellant, ». 
Madalapalli Subanna (Plaintiff), Respondent, I, L. R., 3 Mad. 96. oo 


THE Count of first instance made an order returning the plaint in a suit to be 
presented to the proper Court, on the ground that it was not competent to try such | 
suit. On appeal from such order the Appellate Court, holding that the Court of first 
instance was competent to try such suit, made an order “ decreeing the appeal.” It 
subsequently made an additional order directing that the case “ should be returned 
for re-trial.””, On appeal to the High Court from such additional order, held that the 
appeal would not lic, as it was in teality one from an order passed in appeal from an 
order returning a plaint, which, under the last clause of s. 588 of Act X. of 1877, 
was finel, and not an appeal from an order remanding a cuse under s. 562, the charac- 
ter of the original order of the Appellate Court not being altered by the passing of 
the additional order.—Krishna Ram (Defendant) v. Narsingh Sevak Singh and others 
(Plaintiffs), I. L. R., 3 All. 855. 


A Court of first instance dismissed a suit upon a preliminary point. On appeal 
by the plaintiff against the decree of such Court the then Judge of the Appellate 
Court, Mr. B, reversed the decree upon such preliminary point and remanded the suit 
under s. 562 of Act X. of 1877 for the trial of a certain issue. The Court of first in- 
stance tried auch issue and made a decree in accordance with its finding thereon. On 
appeal against the decree of the Court of first instance the defendant again raised such 
preliminary point. The then Judge of the Appellate Court, Mr. K, dismissed the 
suit upon such preliminary point: Held that, as, although Mr. B had irregularly 
remanded the suit under s. 562 of Act X. of 1877, his decision disposed of such pre- 
liminary point and only left open for trial the issue which he had directed to be tried, 
Mr. K was not competent to re-try and decide such preliminary point.—Suraj Din 
(Plaintiff) v. Chattar (Defendant), I. L. R., 3 All. 756. 


Upon an appeal, under s. 588, clause w, of the Civil Procedure Code, from an 
order of an php Court under s. 562, remanding a case which has been disposed 
of upon a preliminary point in the Court of first instance, the High Court may enter 
into the merits of the adjudication by the Court of first instance on the preliminary 
point, and may, if it finds the order of the lower Appellate Court defective, allow 
the party, who had the benefit of a decree in the first Court, to retain that benefit. 
The purchaser of the rights and interests of a judgment-debtor who is a member of 
& joint family, at e sale in execution of a decree, does not acquire any title to the 
rights and interests of the other members of the family, unless it is clear that the 
; nt-debtor was sued in a representative capacity. Muddun Thakur v. Kantoo 

H(i. L. BR. 2 Cal. 379) distinguished.—Loki Mahto and others (Plaintiffs) v. 
Aghoree Ajail Lall and others (Defendants), I. L. B., 5 Cal. 144. 


™ 


568, When a case is remanded with directions to take any evidence 
When farther evidence so excluded, the Court to which the case is re- 


manded shall not take any other evidence in 
the case, except evidence tendered to contradict the evidence so taken. 
Limit to remand. 564, The Appellate Court shall not remand 


" @ case for a second decision, except as provided 
in section 562. , ’ 
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: n the record is sufitient to erik] 
ar. we = ae “Appallate Court to pronoance jndgmeat 
Bhan spollate Court the Appellate Court shall, after resettling the 
shall deterth né case finally. issues, if necessary, finally determine the care 
notwithstanding that the judgment of the Court against whose decree 
the appeal is made has proceeded wholly upon some grouad other than 
that on which the Appellate Court proceeds. 


566, If the Court against whose decree the appeal is made has 
When Appellate Court omitted to frame or try any issue, or to deter- 
may frame issues and refer Mine any question of fact, which appears to the 
them for trial to Court Appellate Court essential to the right decision 
hart decree appealed of the suit upon the merits, and the evidence 
aes:ne upon the record is not sufficient to enable the 
Appellate Court to determine such issue or question, the Appellate 
Sourt may frame issues for trial, and may refer the same for trial to the 
Jourt against whose decree the appeal is made, and in such case shall 
direct such Court to take the additional evidence required, 
and such Oourt shall proceed to try such issues, and shall returo 
to the Appellate Court its finding thereon, together with the evidence. 


Assumine that an Appellate Court, in deciding a case in a manner inconsistent 
with and opposed to the finding returned to it by the Court of first instance under 
Act X. of 1877, 8. 566, in the absence of objections, acted irregularly, its decree 
could not be reversed on the case remanded on account of such irregularity, such 
irregularity not affecting the merits of the case or the jurisdiction of the Court.— 
Akbari Begam o. Wilayat Ali, 1. L. R., 2 All. 908. 


Werner an Appellate Court, under Act VIII. of 1859, s. 354, refers to a lower 
Court issues for trial, and fixes a time within which, after the return of the finding, 
either party to the appeal may file a memoranduin of objections to the samé, neither 
party is entitled, without the leave of the Court, to take any objection to the finding 
orally or otherwise, after the expiry of the period so fixed, without his having filed 
such memorandum.—I. L. R., 1 All. 165. So also under Act X. of 1877, s. 566.— 
Akbari Begam v. Wilayat Ali, I. L. R., 2 All. 908. 


As Tug Limitation Act (XV. of 1877) shortens the period of limitation in the case 
of promissory notes payable on demand, tho period of limitation in respect of such 
notes executed prior to Ist October 1877 is governed by the provisions of s. 2 of 
the Act. When a Court of first instance, after taking evidence: dismisses a suit upon 
a preliminary objection without giving a decision upon the merits of the case, and 
the decree is reversed on appeal, the Court of appeal, if it considers the evidence on 
record sufficient, may decide the case, and is not bound to remand it for trial under 
e. 562 of the Civil Procedure Code.—Bundi Subbayya (Defendant), Appellant, e. 
Madalapalli Subanna (Plaintiff), Respondent, I. L. R., 3 Mad. 96. 


in 4 enit for negligenue, where it is possible that the Court may take one or 
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more different views ac to the measure of damaged, the plaintiff must come 
with evidence as to the amount of da according to whichever view 


the Court may adopt ; and if the evidence produced is applicable to one view only, 
the Court cannot give the plaintiff a retrial, and allow him to remodel his case with 
fresh evidence untler Act X. of 1877, & 566. That section is intended to provide for 
cases where some point has come to light in the Appellate Court, which has not been 
raised, or the importance of which has not occurred to the parties or to the Judge in 
the Court below.—Anundolall Doss v. Boycaunt Ram Roy, I. L. R., 5 Cal. 283. 


 -¥f stad B for arrears of rent, alleging that the annual rent payable by the latter 
was Ra. 21$-1-0. The Court of first instance gave H a decree ened on the finding 
that the annual rent payable by B-was Bs. 94. H appealed, and the-lower Appellate 
‘Overt gave hima devret tused on the findi t the annual rent payable by B was 
Re. 136-13-0. B appealed to the High Court from the lower Appellate Court's 
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Geores. H did net appeal from that deores, neither did he take sny objections thercto 
under 8. 661 of Aet X. of 1877. Stuart, C.J, and Oldfield, J., before whom such 
appeal came for hearing, remanded the case to the lower Appellate Court for a ivesh 
determination of the question as to the amount of the annual rent payable by B, 
The lower Appellate Court then foued that the annual rent payable by B was Re. 
Q12-1-0. Held by Stuart, C.J. (Oldfield, J., dissenting), that such second finding of 
the lower Appellate Court should be accepted and the amount awarded by ita decree 
be enlarged accordingly, notwithstanding H had not appealed from that decree or 
preferred ubjections thereto.—-Bikrmajit Singh (Defendant) ©. Husaini Begam (Plaint- 
if), I. L. R., 3 All. 643. 
567. Such finding and evidence shall become part of the record in 
Finding aud evidence to the suit;and either party may, within a time 
be put on record. to be fixed by the Appellate Court, present a 
Objections to Suding. memorandum of objections to the finding. 
After the expiration of the period fixed for presenting such me- 
Determination of appeal, ™0randum, the Appellate Court shall proceed 
to determine the appeal. 
568. The parties to an appeal shall not be eutitled to produce ad- 
Production of additiogal ditional evidence, whether oral or document- 
evidenoe iu Appellate Cours ary, in the Appellate Court, But if 
(a) the Court against whose decree the appeal is made refuses 
to admit evideuce which ought to have been admitted, or 
(h) the Appellate Court requires any document ta be produced for 
avy witness to be examined to enable it to pronounce judgment; or for 
avy other substantial cause, 
the Appellate Court may allow such evidence to be praduced, ar, 
document to be received, or witness to be examined. 
Whenever additional evidence is admitted by an Appellate Court, 
the Court shall record on its proceedings the reason for such admission, 
569. Whenever additional evidenee is allowed to be received, the 
Mode of taking additional Appellate Court may either take such evidence, 
evidence. or direct the Court against whose decree the 
appeal is made, or any other subordinate Court, to take such evidence, 
and to send it, when taken, to the Appellate Court, 


570. In all cases where additional evidence is @igected or allowed 
Points to be defined and to be taken, the Appallate Court shall specify 


recorded. the points to which the evidence is to be cons 
fined, and record on its proceedings the points so specified. 
Of the Judgment in Appeal, 


571. The Appellate Court, after hearing the parties or their 
Judgment when and pleaders, aud referring to any part of the pro- 
where provounced. ceedings, whether on appeal or in the QOourt 
agaiust whose decree the appeal is made, to which reference may be 
considered necessary, shall pronounce judgment in open Court, either 
at once oron some future day, of which notice shall be given to the 
parties or their pleaders, 


572. The judgment shall be written in Enplish; previded that, if 

; English ia not the mother-tongue of the Judge, 

Lenguage of judgment. ood he is not able to write.an intelligible jede. 

ment in Emglish, the jadgment shall be written in his mother-tongue or 
in the language of the Court, 
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| B78. When the language in which the judgment is written is nof 

. the language of the Court, the judgment shall, 

Translation of judgment. if any party so require, be translated into such 

Janguage, and the translation, after it has been ascertained to be 

correct, shall be signed by the Judge or such officeras he appoints in 
this behalf, 


; 574. The judgment of the Appellate 
Contents of judgment. © Court shall state— 

(a) the points for determination ; 

(6) the decision thereupon ; 

©) the reasons for the decision ; and, 

(d) when the decree appealed against is reversed or varied, the 
relief to which the appellant is entitled ; 

and shall, at the time that it is pronounced, be signed and dated 
by the Judge or by the Judges concurring 


Date and signature. therein. 


Tue order of adjudication made under s. 551 of the Civil Procedure Code is a 
decree, and the procedure authorized undor that section does not dispense with the 
necessity of drawing up a judgment.—Royal Reddi (Second Plaintiff), Appellant, v. 
Linga Reddi (Defendant), Respondent I. L. R., 3 Mad. 1. 


575. When the appeal is heard by a Bench of two or more Judges, 
Decision when appeal the appeal shall be decided in accordance with 
heard by twoor more Judges, the opinion of guch Judges or of the majority 
(if any) of such Judges, 
If there be no such majority which coneurs in a judgment varying 
or reversing the decree appealed against, such decree shall be affirmed : 


Provided that, if the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and 
the Judges cumposing the Bench differ in opinion on a point of law, 
the appeal may be referred to one or more of the other Judges of the 
same Court, and shall be decided according to the opinion of the 
majority (if any) of all the Judges who have heard the appeal, includ- 
ing those who first heard it 

When there is no such majority which concurs in a judgment vary- 
ing or reversing the decree appesled against, such decree shall be 
afiirmed. 

The High Court may, from time to time, make rules consistent 
with this Code to regulate references under this section, 


_ Te provisions of the Letters Patent of 1865, cl. 86, that when the Judges ofa 
Division Bench are equally divided in opinion, the opinion of the Senior Judge shall 
prevail, has been supereeded by Act X. of 1877, 8. 575 (which is extended to miscella- 
neous procecdings of the nature of appeals by s. 647 of that Act), so far aa regards 
oases to which 8. 575 is applicable,—Appaji Bhivdv o. Shivl4l Khubchand, I. L 
3 Bom. 204 (F. B.). 


. 876, When the appeal is heard by more Judges than one, any 
Dissent to berecorded. Judge dissenting from the judgment of the 
Court shall state in writing the decision or 


order which he thinks should be passed on the appeal, and he may 
state his reasons for the same, 
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577. The judgment may be for confirming, varying, or reversing 
What judgment may the decree against which the appeal is made, 
direct. or, if the parties to the appeal agree as to the 
form which the decree in appeal shall take, or as to the order to be pass-~ 


ed in appeal, the Appellate Court may pass a decree or order accord- 
ingly. 

M susp K and J to enforce a right of pre-emption in respect of property which 
he alleged K had sold to J. K denied that she had sold such property toJ. J setup 
as a defence that M had waived his right of pre-emption. The Court of first in- 
stance dismissed the suit on the ground that the alleged sale had not taken place. 
J appealed, making M and K sad Seba er The lower Appellate Court dismissed 
the appeal, also holding that the alleged sale had not taken place. J then appealed 
to the High Court, making K the respondent. Held that neither the appeal from 
the original decree in the suit, nor the appeal from the appellate decree therein, was 
admissible. Held also that the finding as to the alleged sale was one between the 

laintiff and defendants in the suit, and not between the defendant-vendor and the 

efendant-vendee, who were litigating, and would not bar adjudication of the 
matter in issue between them in a suit brought by the latter for the establishment of 
the sale—Jumna Singh and another (Defendants) v. Kamar-un-nisa (Pluintiff), 
I. L. B., 3 All. 152 (F. B.). 


578, No decree shall be reversed or substantially varied, nor shall 

No decree to be reversed ny case be remanded, in appeal, on account 

or modified far error oc of any error, defect, or irregularity, whether in 

irregularity not affecting the decision or in any order passed in the suit, 

Ree ee or otherwise, not affecting the merits of the 
case or the jurisdiction of the Court. 


Te refusal of a plaintiff-respondent to make good a deficiency in court-fees in. 
respect of his plaint when called upon to do so by the Appellate Court is not a 
round upon which the Appcllate Court should reverse the decree of the Court of 
rat instance and dismiss the suit.—Mehdi Husain (Plaintiff) vo. Madar Bakhsh and 
others (Defendants), I. L. R., 2 All. 889. 


A suir was instituted and tried on the merits in the Court of o Subordinate 
Judge without any objection boing taken, either by the defendants or by the Court, 
that the plaint was insufficiently stamped. Tho defendants appealed on the morits, 
and the District Judge, being of opinion that the stamp on the Lge was inadoquate, 
called apon the plaintiff to pay the additional fee which would have been payable 
had the objection been taken and the question rightly decided in the Court of. first 
instance. Held, on second appeal, that the order of the Judge was properly made 
under 8. 12, cl. ii. of the Court Fees’ Act, VII. of 1870.—Shama Sopndary v. Hurro 
Soondary, I. L. R., 7 Cal. 348. 


In a suit to recover possession of certain immoveable property alleged to have 
been purchased by the plaintiff from a Hindu widow, who claimed to have held the 
same as heir of her husband, the defendant, who was the mother of the husband, 
contended, inter alia, that the alleged purchase and sale were invalid, by reason that 
she herself was entitled to maintenance out of the property. The first Court gave 
the plaintiff a decree, and this decree was affirmed on appeal by the District Judge, 
who, however, gave no reason of his own for his judgment, but merely adopted 
those of the lower Court. Held that, having regard to the nature of the case and 
the simplicity of the point for determination, the fact of the District Judge having 
omitted to state his reasons did not amount to such an error of law within the 
meaning of s. 578 of the Code of Civil Procedure as affected the merits of the case 
or the jurisdiction of the Court.—Rohimoni Dabi (one of the Defendants), Appellant, 
and Zamir-ud-din and others (Plaintiffs), Respondents, 8 Cal. Law. Rep. 597. 


' Tee sons of R and of K and of S possessed proprie rights in two mahéla of 
a certain mauza. P possessed proprietary rights in one of those mahéls. In April, 
1879, the sons of E& sold their proprietary rights in both mahilsto G. In August, 
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1879, the sons of K sold their proprietary rights in both mahfls toG. Later in the 
same month the sons of § sold their proprietary pehts in both mahdls to N. G sued 
N to enforce a right of pre-emption in respect of the sale to the latter, and obtained 
a decree. FP then sued to enforce aright of pre-emption in respect of the three 
sales mentioned above, so far as they related to the mahal of ‘which he was a co-sharer, 
joining as defendants G and N and the vendors to them. G alone objected to the 
Court of first instance to the frame of the suits. That Court overruled the objection 
and. gave Padecree. The lower Appellate Court reversed this decree on the ground 
of misjoinder. Held that in respect of G there was no misjoinder, but that in re- 
spect of the other defendants there was misjoinder of both causes of action and parties. 
Inasmuch as, however, G alone objected to the frame of the suit, and the defect did 
not affect the morits of the case or the jurisdiction of the Court, the lower Appellate 
Court ought not, regard being had to s. 578 of Act X. of 1877, to have reversed the 
decree of the Court of first instance by reason of such defect.—Kalian Singh (Plaint- 
iff) v. Gur Dayal (Defendant), I. L. R., 4 All. 163. 


In June, 1875, L executed a bond in favour of 8 in which he mortgaged, 
amongst other property, a village called Chand Khera, os security for the payment 
of certain moneys. He subsequently sold such village to A, concealing the fact 
that it had been mortgaged toS. On this fact coming to the knowledge of A, he 
threatened L with a criminal prosecution, whereupon L proposed to §, in writing, 
that the security of a share in a village called Kelsa, which he alleged was his pro- 
perty should be substituted for the security of Chand Khera. § accepted this pro- 
posal by a letter in which he referred to L’s proposal in terms. It subsequently 
appeared that tho share in Kelsa did not belong to L but to another person. § having 
sued upon his bond, claiming to enforce theroundor a lien upon Chand Khera, A set 
up as a defence to the suit that 8 had agreed to substitute Kelsa for Chand Khera 
in the bond, prodneieg S’s letter as evidence of the agreement. Held, that such 
letter operated as a release and should therefore have been stamped and registered. 
Held also, that an objection nay properly be taken in a Court of first appeal to an 
unstainped document, and such Court is bound to entertain the objection and may 
direct that the document be stamped and the penalty imposed. Held also, that L's 
fraud vitiated S's agreement to substitute the security of Kelsa for the security of 
Chand Khera in the bond, and 8 was entitled, notwithstanding A might have pur- 
chased the latter property in good faith, to the enforcement of the lien created 
thereon by the bond. Mark Ridded Currie v. 8. V. Mnttu Ramen Chetty. (3 B. L. 


ae re ( 
R. 126) discussed.—Safdar Ali Khan (Plaintiff) v. Lachman D. d oth ‘: 7 
ants) I. L. R., 2 All. 554. ( ) ase and others (Defend 


Tne defendants in a suit ona bond admitted the execution of t 
denied that they had received, as the bond recited they had at the cae ae ak 
cution, the consideration for it. The Court of first instance, instead of calling on the. 
defendants to establish the fact that they had not roceived the consideration for the 
bond, as it ought to have donc under the circumstances, irregularly allowed the 
plaintiff to produce witnesses tu prove that the consideration for the bond had been 
paid at the time of its execution. The evidence of these witnesses proved that the 
consideration of the bond had not-been paid at the time of execution, and that, if it 
had deen paid at all, it had been paid at some subsequent time. The plaintiff did not 


give any farther evidence to establish such payment, and the Court of first instance, 


without calling on the defendants to establish their defence, dismissed the sui 

lower Appellate Court held that the defendants should have been required to begin 
under the circumstanges, and reversed the decree of the Court of first instance, and 
gave the plaintiff a decree. Held that, although the plaintiff ought not to have be- 
gun, yet ag he had done so, and his witnesses had proved that the consideration for 
the bond had not been paid as admitted in the bond, anew case was opened up, in 
which the onus was shifted back to the plaintiff to establish that he had, not at the 
time alleged in the bond, but at some subsequent time, paid to the defendants the 
consideration for the bond. Also that it was doubtful, having regard to the provi- 
siong of 8. 578 of Act X. of 1877, whether it was competent for the lower Appellate 
Court to reverse the decision of the Court of first instance ; but even if it were, the 
lower ae Court should not have ignored what had taken place, but should have 
dealt with the case in appeal in the shape it came before it—Makund and others 
(Defendants) v. Babori La) (Plaintiff), 1. L. R., 3 All. 824. ° 
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Of the Decree in Appeal. 
Date and contents of de- 579. The decree of the Appellate Court 
Cree. shall bear date the day on which the judgment 


was pronounced. 

The decree shall contain the number of the appeal, and the memo- 
randum of appeal, including the names and description of the appel- 
lant and respondent, and shall specify clearly the relief granted or other 
determination of the appeal. 

The decree shall also state the amount of costs incurred in the 
appeal, and by what parties and in what proportions such costs and the 
costs in the suit are to be paid. 

oa decree shall be signed and dated by the Judge or Judges who 
passed it : 

Provided that where there are more Judges than one, if there be 

Judge dissenting from 2 difference of opinion among them, it shall not 
judgment need not sign de- be necessary for any Judge dissenting from the 
ae: judgment of the Court to sign the decree, 


Tue order of adjudication made under a. 551 of the Civil Procedure Code is a 
decree, and the procedure authorized under that section doos not dispense with the 
necessity of drawing up a judgment.—Royal Reddi (Second Plaintiff), Appellant, v. 
Linga Reddi (Defendant), Respondent, I. L. R., 3 Mad. 1. 


Copies of judgment and 580. Certified copies of the judgment and 
decree to be furnished to decree in appeal shall be furnished to the par- 
partis, ties on application to the Court and at their 

expense, 

581. A copy of the sadeene and of sovae hes certified by the 

; Appellate Court or such officer as it appoints 
feo a eacas th thie belialf hall be sont co the Court ehish 
decree appealed against. = passed the decree appealed against, and shall 
be filed with the original proccedings in the suit, and an entry of the 
judgment of the Appellate Court shall be made in the register of civil 
suits, 

§82. The Appellate Court shall have, in appeals under this chapter, 

Appellate Court to have the same powers, and shall perform, as nearly 
game powers as Courts of as may be, the same duties, as are conferred and 
original jurisdiction. imposed by this Code on Courts of original 
jurisdiction in respect of suits instituted under Chapter V.; and in 
Chapter XXL, so far as may be, the words “ plaintiff,” “ defendant,” and 
“ suit,” shall be held to include an appellant, a respondent, and an appeal, 
respectively, in proceedings arising out of the death, marriage, or insol- 
vency of parties to an appeal. 

The provisions hereinbefore contained shall apply to appeals uoder 
this chapter, so far as such provisions are applicable. 

' Unper s. 582 of the Civil Procedure Code,. a Court of appeal has the power, 
with the consent of the parties, of referring to arbitration matters in dispute in an 
appeal. Jaggessar ee o. K. M. Dasece (12 B. L. R. 266) dissented from.—Sanga- 
ralinam Pillai (Plaintiff), Petitioner, I. L. R., 3 Mad. 78. 

Norwrrasranvine that s. 582, Civil Procedure Code, does not expressly direct 
that the word “ plaintiff” occurring in s. 366 shall be held to include an “ appellant,” 
yet the power conferred by s. 366 on the Court of origival juriediction to award 
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i e estate of a deceased plaintiff may, by anal be taken to be con- 
teed on the Apple Court, Lakshinibai v. Balkrishina (L LR. 4 Bom. 654) fol- 
lowed.—Per Mitter, J. (Garth, C.J., dubitante), I. L. R., 8 Cal. 440. 

583. When a party entitled to any benefit (by way of restitution 
Execution of decree of or otherwise) under a decree passed in ap ap- 
Appellate Court. eal under this chapter desires to obtain execu- 
tion of the same, he shall apply to the Court which passed the decree 
against which the appeal was preferred ; and such Court shall proceed 
to execute the decree passed in appeal, according to the rules herein- 
before prescribed for the execution of decrees in suits, 





CHAPTER XLII. 
Or APPEALS From APPELLATE DECREES, 


684. Unless when otherwise provided by this Code or by any other 
Second appeals to High aw, from all decrees passed in appeal by any 
Court. Court subordinate to a High Court, an appeal 
shall lie to the High Court on any of the following grounds (namely)— 
Grounds of second ap- (a) the decision being contrary to some 
specified law or usage having the force of law ; 
(b) the decision having failed to determine some material issue of 

law or usage having the force of law; 


(c) a substantial error or defect in the procedure as prescribed by 


this Code or any other law, which may possibly have produced error or 
defect in the decision of the case upon the merits. 


A DEFENDANT who obtains a judgment in his favour in the Court of first instance, 
and who, on appeal by the plaintiff, docs not appear at the hearing of the appeal, or 
present a petition for a rehearing, may, under Act X. of 1877, s. 584, present a 


secund appeal against the decree of the lower Appellate Court—Modalatha ex parte, 
1. L. R., 2 Mad. 75. 


AN appellant, who has obtained a decree sctting aside the decision of ithe Court 
of first instance is not entitled to a further appeal to the High Court, on the ground 
that he is dissstistfied with some of the findings recorded in the judgment of the 
lower Appellate Court, an appeal from an appellate decree under s. 584 being strictly 
restricted to matters contained in the decree alone.—Koylash Chunder Koosari v. 
Ram Lall Nag, I. L. R., 6 Cal. 206. 


AN order on appeal from a decree in an original suit of the nature cognizable 
in Mufassal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the 
suit for re-trial, is appealable, ‘s. 586 of Act X. of 1877 notwithstanding, as that 
section applies to appeals from appellate decrees, and not to appeals frem orders.— 
Collector of Bijnor, Manager of the estate of Chaudhri Ranjit Singh, a Minor (De- 
fendant), v. Jafar Ali Khan (Plaintiff), I. L. R., 3 All. 18. 


A surr to redeem a usufractua wage jaa of certain lands was instituted in the 
Munsif's Court. Aftor the suit had been admitted and the parties called on to pro- 
duce evidence, the Munsif ordered the plaint in the suit to be returned to the plaintiff 
for presentation in the proper Court, on the ground that the suit should have been in- 
stituted in the Court of the Subordinate Judge, the value of the property in the suit 
being beyond the jurisdiction of a Munsif.' Held that under Act VIII. of 1859, the 
Munsif’s onder was appealable to the’ lower aig seat Court, and, under Act X. of 
1877, the lower Appellate Court’s order to the High Court. Where the question in 
dispate in euch a suit is not only whether the property has been redeemed out of the 
usufruct, but whether the property and the right to redeem belongs to the plaintiff, 
and the value of the pee exceeds Res. 1,000, such suit is not cogni ble bya 


Munsif.—Kalian Dase an Plaintiffs) v. Newal Si (Defendsnie), 
LL.B. 1 All. 620. a pera ee ee eeere han 
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‘  -M sven-K and J to enforce a right of ten eine in respect of property which 
he alleged K had sold to J. K denied that she had sold such property to J. J set up 
as a defence that M had waived his right of pre-emption. The Court of first in- 
stance dismissed the suit on the ground that the alleged sale had not taken place. 
J appealed, making M and K respondents. The lower Appellate Court dismissed 
the appeal, also holding that the alleged sule had not taken place. J then appealed 
to the High Court, making K the respondent. Held that neither the appee! from 
the original decree in the suit, nor the appeal from the appellate decree therein, was 
admissible. Held also that the finding as to the alleged sale was one between the 

laintiff and defendants in the suit, and not between the defendant-vendor and the 
defendant-vendec, who were litigating, and would not bar adjudication of the 
matter in issue between them in a suit brought by the latter for the establishment of 
the sale—Jumna Singh and another (Defendants) v, Kamar-un-nisa (Plaintiff), 
I. L. B., 3 All. 152 (F. B.). 


Tue holder of a decree for money applied for tho attachment, in tho execution 
of decree, of certain monies deposited in Court to the credit of the judgment-debtor. 
‘On 4th June 1877, the Court of first instance refused the attachment on the ground 
that the decree directed the sale of certain immoveable property for its satisfaction 
and awarded no other relief. The order of the Court of first instance was affirmed 
by the lower Appellate Court on the 4th August 1877. Act X. of 1877, repealing 
Act VIII. of 1859 and Act XXIII. of 1861, came into force on 1st October 1877. 
On 13th November 1877 the decree-holder applied to the High Court for the admis- 
sion of a second appeal from the order of the lower Appellate Court, on the ground 
that the decree had been misconstrued : Held that an appeal under the repealed Act 
VIII. of 1859 was admissible under Act I. of 1868, 8. 6, and that the order of the 
lower Appellate Court was also aren under Act X. of 1877, 6. 584.—I. L. B., 
1 All. 668 (F. B.). See also 1. L. R., 3 Cal. 662 (F. B.) and preceding case, and I. L. 
R., 2 AM. 91; I. L. R., 5 Cal. 259. But see I. L. R., 2 All. 74. 


Wuen the decree of a Subordinate Court is under appeal to the High Court, it 
is open to the High Court to vary it, cither in points in which it is erroneous, or in 
respect of matters occurring subsequently to the date of such decree which are ad- 
mitted. The plaintiff obtained a decrce in a partition-suit in the Subordinate Judge's 
Court for his share in certain joint family-property in the possession of the defend- 
ants (his co-parceners), The decree was affirmed on appeal. The defendants filed a 
second appeul in the High Court ; but, before it was decided, one of the defendants 
diced. The plaintiff, at the hearing of the second Agen claimed a larger share in 
the family-property than he had been awarded by the decree of the Courts below. 
Held that he (plaintiff) was entitled to a share in that of the co-parcener who died 

lite, i that the decrce appealed from aie to be varied accordingly. Joy 

arain Giri v. Girish Chunder Myte (I. L. R., 4 Cal. 434) distinguished. NM decree 

for partition does not operate as a sevorance so long as it remains under appeal.— 

Sakhéram Méhddev Dinge (Original Defendant), Appellant, v. Hari Krishna Dénge 
(Original Plaintiff), Respondent, I. L. B., 6 Bom. 113. 


Second appeal 585. No second appeal shall lie except on 
other grounds. ee the grounds mentioned in section 584. 


586. No second appeal shall lie in any suit of the nature cogni- 
No second appeal in cer- Zable in Courts of Smaljl Causes, when the 
tain suite. 


amount or value of the subject-matter of the 
original suit does not exceed five hundred rupees. 


Iw applications for review of Judgments of Courte of Small Causes constituted 
under Act XI, of 1865, the procedure laid down in the rules contained in chap. xlii. 
the Code of Civil Procedure (Act X. of 1877) is to be strictly followed, without 
reference to the procedure relating to new trials under «. 21 of Act XI. of 1865.— 
Ishan Chander Banerjee v. Lochun Gope, 5 Cul. Law Rep. 659. 

A surr for money due on a contract within the meaning of Act XI. of 1865, a. 6, 
is none the leas cognizable by a Small Cause Court, because it may be necessary 
to go into the socounts of both parties to see whether the amount claimed is really 
dup or not, I. L. B, 1 Cal. 123 (24 W.R. 478). And therefore no 


a 


Hes‘in such a’euit wader Act X. of 1877 s. 56.—Asman Singh e. Doorga Roy, ‘4 I. 
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Aw order on appeal from.a decree in an original suit of the natare ble 
in Mufassal Courts of Small Causes, under s. 562 of Act X. of 1877, romauding the 
suit for re-trial, is appealable, s. 686 of Act X. of 1877 notwithstanding, as that 
section applies to appeals from appeliate decrees, and not to appeals from ordera.— 
Collector of Bijnor, Managar of the estate of Chaudhri Ranjit Singh, a Minor (De- 
fendsnt), v. Jatar Ali Khan (Plaintiff), I. L. R., 3 All. 18. 


A auit by one decree-holder agaiest anether for the money received by the 
latter on a division between them of the proceeds of an execution-sale as his sharo 
of such proceeda, under the order of the Court executing the decrees, is a suit of the 
nature cognizable in @ Court of Small Causes, and consequently, where the amount 
of such money does’ not exceed five hundred rupees, no second ap lies in such 
. suit.—Mata.Pershad (Defendant) v. Gauri (Plaintiff), I. L. B., 3 All. 59. 


A sure: by a landholder against a tenant for Rs. 130, being the value of a moiety 
of the uece of a grove of mangoe trees held by such tenant, such amount bei 
Olaimed in valué of an agreement recorded in the wajib-ul-arz, and not in virtue o 
any custom or right, is not cognizable in the Revenue Court, but is cognizable in a 
Court of Small Causes, and consequently no second appeal in the suit will lie—Sarnam 
Tewari and another (Defendant) v. Sakina Bibi (Plaintiff), I. L. B., 3 All. 37. 


Own the death of K a dispute arose among her heirs as to the succession to the 
share of which she was the recorded proprietor. In January, 1874, V, who was not 
one of her heirs, and who was not a shareholder of such village, was recorded in the 
revenue register as lambardar in reapect of her share, and was so recorded until 
February, 1878, when his name was expunged, and the name of B, who was one of 
the heirs, was recorded as the proprietor of such share. N subsequently sued B to 
recover Rs. 70-13-4, being the amount which he had paid on account of revenue in 
respect of such share during the period beteween January, 1874, and February, 1878, 
inatituting such suit in a Civil Court (Munsif). eld that the suit was not, one cog- 
nizable in a Revenue Court under s. 93 (g) of Act XVIII. of 1873, but one cogni- 
sable in a Civil Court. Held also that the suit was one for damages under s. 70 of 
Act IX. of 1872, within the meaning of s. 6 of Act XI. of 1865, and accordingly o 
the nature cognizable in a Court of Small Causes, and no second appeal in the suit 
would lio.—Nath Prasad (Plaintiff) v. Baij Nath (Defendant), I. L. R., 3 All. 66. 


A was the proprietor of nine annas of a mouza, B and Lis family of one 
anna, and O and others of the remaining six annas. B and his family having occu- 
pied and enjoyed, to the exclusion of their co-shareholders, fifty-four bighas of the 
mousa, failed to pay any rent in respect of the such occupation. A instituted a 
suit against them (making C and the other holders of the six anuas share defend. 
ants to the suit) to recover the eum of Rs. 412-8 asthe sum justly due to him after 
making all proper deductions, including as well as the share of the rent of the forty- 
four bighas to which the six annas shareholders were entitled to retain as proprietors 
of a one anna share. Held that the facts elrowed an implied contract on the part of 
B and his family to pay to their co-shareholders whatever, upon taking an account, 
should appear to be due to thei ; and that, inasmuch as the total amount sought to 
be recovered in the suit by A did not exceed 500 rupees, the suit was one which 
sr iy have been brought in a Small Cause Court, and therefore the plaintiff had no 
right of seoond appeal to the High Court under s. 586 of the Code of Civil Proce- 
dure.—Aaman Singh y. Doorga Koy, I. L. R., 6 Cal. 284. 


Tax jorisdiction of Smali Cause Court is not ousted in a suit for earvap: tg for 
carrying away the produce of certain land when the defendant sets up title to the land 
in answer to the claim. 8, 586 of the Code of Civil Procedure dia a second ap- 
peo in a suit for damages under Rs. 500, although the suit has been instituted in the, 
istrict Munsif's Court and not in a Court of Small Causes, and although a question 
of title has been raised by the defendant and decided. Per Turner, C.J.—When a. 
Bait is brought in-a form in which it is cognizable by a Small Cause Court under Act 
XL. of 1865, the Court cannot decline jurisdiction if it appears that ingdentally a 
quostion of title is raised whichrit has not jurisdiction to determine for any oth 
purpose than the decision of the suit before it. Under such circumstances the Court 
may, however, Properly grant a reasonable adjournment that the question may be liti- 
gated and determindd by the proper tribunal. Per Muttiedmi Ayyér, J.~The ques- 
tion, what is a suit of the nature coguizablé'm Courts of Causes within the 
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meaning of s.°586 of the Civil Procedare Coda, has reference to the mode of adjudi- 
cation and not to the forum, and the fact that the suit is instituted in the District 
Munsif’s Oourt and not in a Court of su jurisdiction makes no difference for 
the of that section.’ If the matter adjudicated on in a suit is only incident- 
ps fe iesue or cognizable, the adjuditation is final, whether by a Court of concurrent 
or limited jurisdiction, only for the purpose and object of that snit. Per Innes J. 
The decree of a Small Cause Court in a case where a question of title is raised inci- 
dentally is no bar toa suit upon the title under s. 13, expl. 2, of the Civil Procedure 

e, because the Small Cause Court is not sole at ip to pass a docree upon the 
title.—Manappa Mudali (Plaintiff), Appellant, ». 8. T. McCarthy (First Defendant), 
Respondent, I. L. R., 3. Mad. 192. 


587. The provisions contained in Chapter XLI. shall apply, as far 
Provisiong aa to second as may be, to appeals under this chapter, and to 
appeal, the execution of decrees passed in such appeals. 


CHAPTER XLIIL 
Or APPSALS FROM ORDERS. 


588, An appeal shall lie from the follow- 
emaeeere re ing orders under this Code, and from no other 
such orders :— 
(1) orders under section 20, staying proceedings in a suits; 
(2) orders under section 32, striking out or addivg the name of 
any person as plaintiff or defendant ; 
(3) orders under section 36, or section 66, directing that a party 
shall appear in person ; 
(4) orders under section 44, adding a cause of action ; 
(5) orders under section 47, excluding a cause of action ; 
(6) orders returning plaints for amendment or to be presented to 
the proper Court ; 
(7) orders under section 111, setting-off, or refusing to set-off, one 
debt against another ; 
(8) orders rejecting applications under section 103 (in cases open 
to appeal), for an order to set aside the dismissal of a suit ; 
(9) otders rejecting applications under section 108, or an order to 
set aside a decree ex parte ; 
(10) orders under sections 1138, 120, and 177 ; 
(11) orders under section 116 or section 245, rejecting, or return- 
ing for amendment, written statements or applications fur execution of 
ecrees ; 
(12) orders under sections 143 and 145, directing anything to be 
impounded ; a 
(13) orders under section 162, for the attachment and sale of 
moveable property ; 
_ (14) orders under section 168 for attachment of property, and 
orders under section 170 for the sale of attached property ; 
(15) orders under section 261, as to objections to draft-conveyances 
or draft-endorsements ; 
(16) orders under section 294, the first paragraph of section 312, 
or section 313, for confirming, or setting aside, or refusing to set aside, 
a&‘sale of immoveable property; a4 | _ 


204 APPEALS FROM ORDatt | 


(17) orders in insolvency-matters, under section 351, section 25%, 


section 353, or section 357 ; 


(18) orders under section 366, paragraph two, section 867, or set- 


tion nie ders rejecting applications under section 370 for dismissal 
of a suit ; 


(20) orders under section 371, refusing to set aside the abatement 


or dismissal of a suit; | a : 
(21) orders disallowing objections, under section 372; . 


(22) orders under section 454, section 455, or section 458, directing 
a next friend or guardian for the suit to pay costs ; 

(23) orders in interpleader-suits under section 473, clause (a), (0), 
or (d), section 475, or section 476 ; | 

(24) orders under section 479, section 450, section 485, section 492, 
section 493, section 496, section 497, section 502, or section 503; 

(25) orders under section 514, superseding an arbitration ; 

(26) orders under section 518, modifying an award ; 

(27) orders of refusal under section 558 to re-admit, or under sec- 
tion 560 to re-hear, an appeal ; 

(28) orders under section 562, remanding a case ; 

(29) orders under any of the provisions of this Code, imposing 
fines, or for the arrest or imprisonment of any person, except when such 
imprisonment is in execution of a decree, 

The orders passed in appeals under this section shall be final. 


AN APPEAL lies against an order rejecting a plaint on the an of its being in- 
sufficiently stamped.—Ajoodhya Pershad v. Gunga Pershad, I. L. R., 6 Cal. 249. 


AN onper refusing an application, under s. 32 of Act X. of 1877, by a person 
to be added as a defendant in a suit, is not appealable-—Karman Bibi and others 
(Petitioners) ». Misri Lall (Plaintiff), I. L. B., 2 All. 904. 


WHERE an appeal is dimissed, under s. 556 of Act X. of 1877, for the appel- 
Jant’s default, the ordcr dismissing it is not Se aa ane Ram and others 
(Defendants) v, Muhammad Bakhsh (Plaintiff), I. L. R., 2 All. 616. 


WHERE a suit has been referred to arbitration by an order of Court, and the 
Court afterwards gives judgment according to the award made upon such reference,, 
such judgment is final, and no appeal lies therefrom—1 Hay 366 (Marshall 163) 
14 W. R. 33, 17 W. R. 30, (P. C.) 23 W. RB. 429. See 15 W. B, F. B., 9. 


ALTHOUGH the auction-purchaser may not apply under Act X. of 1877, 8.311, to 
have a sale set aside, he may be a party to the proceedings after an application hag 
been made under that section, and then, if an ordcr is made against hig, he can 


appeal from such order under s. 588.—Kanthi Ram v. Bankey Lal, I. L. B., 2 All. 


_ A PERSON applying under Act X. of 1877, 6. 344, must satisfy the Court that 
his case comes within the provisions of s. 351, and the burden off proof lies upon 
him. An order rare such an application is appealable under a. 588— 
Peay aia v. Brij Mohun Thakoor, I. L. R., 4 Cal. 888. Followed in I. L. R., 
AN onDER made by a lower Court, directing a suit to be re-admitted and regis- 
tered on the file of the Court, is not appealable. Second appeals to the High Court 
must either come within chap. xiii. or 98. 588 and 591 of Act X. of 1877.—Hirdha- 
ae J ais others (Defendants) v. Jinghoor Jha and others (Plaintifis), I. L.RB., 
AN ornprR refusing to grant an application to be made an insolvent is appeal- 
able under cl. 17, 8. 588 of the Code of Civil Procedure ; such an order must bo con- 
sidered to be one made under s. 351. J tjeebun G 
(I. L. B., 5 Cal. ay dissented from.—Nabi Bakhsh (J 
(Decree-holder), 1. L. B., 6 Cal. 168. 


ooptoo v. Harocoomar Pa 
u 
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‘Tuzke is no appeal from an order made under Act X. of 1877; «. 351, refusing 
to grant an application to be made an insolvent. The appeal allowed under s. 588, 
cl. 17, so far as an order under s, 351 is concerned, is on behalf of the judgment- 
creditor only eceadeae Goopteo ». Haro Coomar Pal, I. L. R., 5 Cal. 719. 
Dissented from in I. L. R., 6 Cal. 168. 

Martens in dispute were referred to arbitration without the intervention of the 
Court. An award was made, and upon an application under s. 525 of the Civil Pro- 
cedure Code to file the award, one of the parties showed cause why the award should 
not be filed, and the Subordinate Judge held the objection to be good. Held that 
no appeal lay.—Sree Ram Chaudhry (Petitioner) v. Denobundhoo Chaudhry (Opposite 
Party), I. L. R., 7 Cal. 490. 


AN order on appeal from a decree in an original suit of the nature cognizable 
in Mufassal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the 
suit for re-trial, is appealable, s. 586 of Act X. of 1877 notwithstanding, as that 
section applies to appeals from appellate decrees, and not to appeals from orders.—The 
Collector of Bijnor, Manager of the estate of Chaudhri Ranjit Singh, a Minor (De- 
fendant) v. Jafar Ali Khan (Plaintiff), 1. L. R., 3 All. 18. 


WHERE, in 8 suit for the filing of an award made on a private reference to arbi- 
tration the Court of first instance, holding that there was no reason to remit such 
award to the re-consideration of the arbitrator, under the provisions of 8. 520 of Act 
X. of 1877, or to set it aside under s, 521 of that Act, did not proceed to give judg- 
ment according to such award followed by a decree, but merely directed that such 
award should be filed : Held that its order was not appealable as a decree, or as an 
order.—Ramadhin and janother (Defendants) v. Mahesh and another (Plaintiffs), 
1. L. R., 2 All. 471, : 


A pgcision of a Judge directing a penalty to be enforced under the Stamp Act, 
the case being afterwards proceeded with, is not appealablo as a decree, as it cannot 
be said to be a decree affecting the merits of the case or the jurisdiction of the 
Court. Nor can such a decision be said to be “an order as to a fine” within the 
meaning of Act VIIL. of 1859, 8s. 365 (corresponding with Act X. of 1877, s. 588, 
cl. 29), which is not intended to apply to penalties under the Stamp Act, but only to 
fines which may be levied under the Code itself.—Sonaka Chowdrain 9. Bhoobunjoy 
Shaha, I. L. R., 5 Cal. 311. 


An order for attachment and sale of property in execution of a decree is an 
order “of the same nature with” an order made in the course of a suit for attach- 
ment of the debtor’s property. The latter order is appealable under s. 588, cl. ¢, of 
the Code of Civil Procedure. I¢ follows that an order for attachment and sale in 
execution of a decree is (according to the requirement of s. 588, cl. 7) “of the same 
nature with appealable orders made iu the course of a suit,” and therefore is appeal- 
able under that section.—Palakdhari Rai and others (Judgment-debtors) v. Radha 
Persad Singh (Decree-holder), I. L. R., 8 Cal. 28. 


An Appellate Court rejected the application of the legal representative of a 
deceased sole plaintiff-appellaat to enter his name in the place of such appellant on 
the recerd, on the ground that such application had not been made within the time 
limited by law, and passed an order that the suit should abate. Held that the order 
of the Appellate Court, passed under the first paragraph of s. 366 of Act X. of 1877, 
not being appealable under cl. 18, 6. 588, of that Act, nor being a decree within the 
terms of s. 2, from which a second appeal would lie, was not appealable.—Ahmad Ata 
(Plaintiff) v. Mata Badal Lal (Defendant), I. L. B., 3 All. 844. 


AN order made by a Subordinate Judge, dismissing an application under s. 503 
for the appointment of a receiver in a suit vcnding before him, or declining to nomi- 
nate a receiver, is an order under that section, and not under s. 505, and is therefore 
appealable under s. 588 of the Civil Procedure Code, as amended by Act XIT. of 
1879. A Subordinate Judge, if he has gond grounds, may decline to appoint a re- 
ceiver even after he has received the necessary authority from the District Judge 
under 8. 505 to do so.—-Goosain Dulmir Puri (Plaintiff), Appellant, v. Tekait Hetna- 
rain and others (Defendants), Respondents, 6 Cal. Law Rep. 467. 


A DECREE-HOLDER, having assigned a share of her decree, applied several times 
jointly with such assignee for execution. Ona subsequent application made by the 
original decree-holder alone, the Court, while granting the application, directed that 


C. P. 34 
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the procecds arising from such execution only should be paid over to the co-decree- 
holders jointly. Freid that the question in dispute being one between co-decree- 
holders, and not between the parties to the suit or their representatives as contem- 
plated by art. c, 6. 244 of the Civil Procedure Code, no appeal would lie from such 
erder.—(tymonee (Decrec-holder) v. Radha Romon (Objector), I. L. R., & Cal. 592. 


Warne an application was made for the issue of execution of decree, and the 
District Munsif made an order refusing execution, the decree being one passed not 
ina rogular suit, and governed by the one-year limitation ; and the Subordinate 
Judge on appeal reversed the Munsif’s order, applying the three years’ limitation : 
Held by the High Court that, as Act X. of 1877, s. 588, provided that orders passed 
in appeal from orders under s. 244 should be final, no second appeal lay ; and that 
the High Court could not interfere under s. 622, as the Subordinate Judge had juris- 
oat bi hear the appeal.—Suryaprakasa Réu v. Vaisya Sannidsi Rau, I. L. R., 

ad. 401, 


On THE 25th June, 1879, a Subordinate Judge made an order setting aside the 
sale of immoveable property in the execution of a decree, from which an appeal 
was preferred, under Act X. of 1877, to the District Court on the 25th July, 1879, 
before Act XII. of 1879 came into force. Held that, as the appeal would not have 
lain at all, had Act XII. of 1879 been in force on the date of its institution, s. 102 
of that Act, did not apply, but as the appeal lay to the District Court under the law 
in force on that date, 1t was competent to dispose of it under the provisions of s. 6 
of Act I. of 1868.—Durgu Pershad (Decree-holder) ». Ram Charan and another 
(Judgment-debtors), 1. L. R., 2 All. 785. 


Atraouan Act X. of 1877, s. 57, contemplates the return of the plaint, should 
error be patent when it is first, presented, yet there is nothing in the wording of 
that soction which forbids the return of the plaint at a later stage in the suit. 
Where, therefore, after the issucs in a suit were framed, the Court decided that it 
had no jurisdiction, and returned the plaint to be presented in the proper Court : 
Held that in so doing the Court acted under s. 57: and its decision, not coming 
within the definition of u “decree” in Act XII. of 1879, 8. 2, was not appealablo as 
such, but was appealable under Act X. of 1877, 8. 588, as an order.—Abdul Samad vw. 
Rajendra Kishor Singh, I. L. R., 2 All. 357. 


A suit to redeem a usufructuary mortgage of certain lands was instituted in 
the Munsif’s Court. After the suit had been admitted, and the parties called on to 
produce evidence, the Munsif ordered the plaint in the suit to be returned to the 

laintiff for presentation in the proper Court on the ground that the snit should have 
en instituted in the Court of the Subordinate Judge, the value of the property in 
suit being beyond the jurisdiction of a Munsif : Held that, under Act VILL. of 1859, 
the Munsif's order was appealable to the lower Appellate Court, and under Act X. of 
1877, the lower Appellate Court’s order to the High Court.—Kalian Dass and others 
(Plaintiffs) v. Nawal Singh and others (Defendants), I. L. R., 1 All. 620. 


By a decree in an administration-suit, A was appointed receiver “to manage 
the estate.” A died, and by a subsequent order B was appointed receiver. One of 
the defendants in the suit applied to have B removed from the office of receiver on 
the ground of his alleged mismanagemeut of the estate. The application was refused. 
Heid that the order of refusal was appealable, whether the former Code or the 

resent Code of Civil Procedure was deemed to be applicable, being an order made 
in rospect of a question arising between the sedate to a suit relating to the execution 
of the decree.—Mithibai erm v. Limji Nowroji Bandji aud others (Defendants) ; 
Harrivullubhdds Callidadas (Original Defendant), Appellant, v. Ardasar Fr4mji Moos 
(Receiver and Respondent), I. L. R., 6 Bom. 45. 


Tux Court of first instance made an order returning the plaint in a suit to be 
presented to the proper Court, on the ground that it was not competent to try such 
suit. On appeal from such order, the Appellate Court, holding that the Court of first 
instance was competent to try such suit, made an order “ decreeing the appeal.” It 
subsequently made an additional order directing that the case “ should be returned 
for re-trial.” Qn appeal to the High Court from such additional order, Aeld that the 
appeal would not lie, as it was in reality one from an order passed in appeal from an 
order returning e plaint, which, ander the last claueo of s. 588 of Act X. of 1877, 
was final, and uot an appeal from au order remanding a case under 6. 562, the charac- 
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ter of the original order of the Appellate Court not being altered by the passing of 
the additional order.—Krishna Ram (Defendant) v. Narsing Sevak Singh and others 
(Plaintiffs), I. L. R., 3 All. 855. 


A suiT was instituted in September, 1877, when Act VIII. of 1859 was in opera- 
tion, and a decree was passed on the 2nd February, 1878, after the repeal of that 
Act. An appeal was preferred, but, on coming on for hearing, was dismissed for de- 
fault, on the 31st of May, neither the appellants nor their pleader having appeared. 
On the 21st June, the appellants applied, under s. 558 of Act X. of 1877, to have 
the appeal restored, on the ground that the pleader whom they had engaged was a 
lunatic, and that, having engaged « pleader, they had thought it unnecessary to appear 
in person. The Judge rejected the application, and the pi mae now appealed 
against the order rejecting this application. Held that the order of the 21st of June 
was made under Act X. of 1877, and was therefore open to appeal uuder s. 688 of 
that Act. Ranjit Singh ». Meharban Koer (2 C. L. R. 391) and Burkut Hoosen ». 
Majidoon Nissa (3 C. L. R. 208) cited and distinguished.—Shaik Elahee Bakhsh and 
others (Plaintiffs), Appellants, v Musammat Morachoo and others (Defendants), 
Respondents, 3 Cal. Law Rep. 593. 


Tue lower Appellate Court (Subordinate Judge) decided on appeal by the defend- 
ants from the decree of the Court of first instance (Munsif) that the Court of first in- 
stance had no jurisdiction to entertain the suit, as the valuc of the subject-matter of the 
suit exceeded the pecuniary limits of its jurisdiction ; and ordered that “the appel- 
lant’s appeal be decreed, the decision of the Munsif be reversed, and the record of 
the case be sent to the Munsif to return the plaint to the plaintiff for presentation to 
the proper Court.” The plaintiff appealed to the High Court from such order as an 
order returning a plaint to be presented to the proper Court. Held that such order 
could not be regarded as one to which art. 6 of s. 588 of Act X. of 1877 was nee 
cable. That relates to orders returning plaints for amendment or to be presented to 
the proper Court passed by a Court of first instance, and to an order by an Appellate 
Court upon an appeal to it from the decree of a Court of first instance on general 

rounds, The plaintiff's proper course was to have preferred a second appeal.— 
indeshri Chaubey and others (Plantiffs) v. Nandu (Defendant), I. L. R., 3 All. 456. 


AN ALLOTTEE, under a private partition, sued to stay subsequent partition-pro- 
ceedings brought under Rez. XIX. of 1814, and to have his possession confirmed. 
The defendants objected to the valuation of the suit, and to the suit being heard by 
the Civil Courts, no proceedings having first beon instituted before the Revenue 
Authorities. Held that such a suit should be considered to be one for a declaratory 
decree, or for something in the nature of an injunction, and that, therefore, the 
plaint should not be stamped according to the value of the entire estate. That the 
question, whether the Collector would have brought the lands to partition, depended 
upon whether they were held “in common tenancy ;" if they were not so held, the 
Collector would be only competent to make an assignment of the revenue in pro- 
portion to the several portions of the lund held by the shareholders. That a private 
partition is no bar to proceedings in the Revenue Courts under s. 30 of Reg. XIX. 
of 1814. A Munsif dismissed a suit, on the ground that, if it had been properly 
valued, it would not have come within his jurisdiction. The District Judge affirmed 
the Munsif's judgment, and directed the plaint to be returned for presentation to 
the Hi ettiogd Court under s. 57 of the Civil Procedure Code. This was not done. 
Held that a second appeal would lie. Ajoodhia Lal! ». Gumani Lall (2 C. L. R. 134) 

joodhya Pershad v. Kristo bya (15 W. R. 165) dissented from.—dJoy- 


approved. + 
red (Plaintiff) v. Lall Bahadoor Singh and others (Defendants) I. L. R., 8 


What Courts to hear ap- 589. An appeal from any order specified in 
section 588, clauses (15), (16), and (17), shall lie 
to the High Court. 

When an appeal from any other order is allowed by this chapter, 
it shall lie to the Court to which an appeal would lie from the decree 
in the suit in relation to which such order was made, or, when such order 
is passed by a Court (not being a High Court) in the exercise of appellate 
jurisdiction, then to the High Court. 
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al from a decree in an original suit of the nature cognizable 
in Mar pcky Seer Small Causes, under s. 562 of Act X. of 1877, remanding the 
anit for re-trial, is appealable, s. 586 of Act X. of 1877 notwithstanding, as that 
section applies to appeals from appellate decrees, and not to appeals from orders.— 
The Collector of Bijnor, Manager of the estate of Chaudbri jit Singh, a Minor 


(Defendant), v. Jafar Ali Khan (Plaintiff), I. L. R., 3 All. 18. 
590. The procedure prescribed in Chapter XLI. shall, so far as may 


Procedure in appealsfrom be, apply to appeals from orders under this 
orders. e, or under any special or local law in which 


a different procedure is not provided. 


591, Except as provided in this chapter, no appeal shall lie from 

No other appeal from or- ®ny order passed by any Court in the exercise 

ders; but error therein may of its original or appellate jurisdiction ; but if 

beset forthin memorandum ny decree be appealed against, any error, defect, 

of appeal against decree. =o irregularity in ény such order, affecting the 

decision of the case, may be set forth as a ground of objection in the 
memorandum of appeal. 


AN order made by a lower Court, directing a suit to be re-admitted and regis- 
tered on the file of the Court, is not appealable. Second appeals to the High Court 
must either come within Act X. of 1877, chap. xlii., or ss. 588 and 591.—Hirdhamun 
Jha v. Jinghoor Jha, I. L. R., 5 Cal. 711. 

In a suit for rent, where the defendant alleged that a person not on the record 
had a joint interest with the pant in the property in respect of which the rent 
was due : Held, where the plaintiff disputed this, and objected to such course being 
taken, that it was improper to add such person as co-plaintiff, and that, if added at 
all, it should be as dofendunt, in urder that the issue between him and the plaintiff 
might be properly tried.— Held also that in such a case an appeal lies under s. 591 
of the Civil Prooedurs Code.—Googlee Sahoo v. Premlall Sahoo, I. L, R., 7 Cal. 148. | 


CHAPTER XLIV. 
Or PAavUPER APPEALS, 


592, Any person entitled under this Code or any other law to pre- 
fer an appeal, who is unable to pay the fee 
: required for the petition of appeal, may, on pre- 
senting an application accompanied by a memorandum of appeal, be 
allowed to appeal as a pauper, subject to the rules contained in Chap- 
ters XXVI., XLI., XLII, and XLIII, in so far as those rules are 
applicable : 

Provided that the Court shall reject the application, unless, upon 

Procedure on application ® perusal thereof, and of the judgment and de- 

for admission of appeal. cree against which the appeal is made, it sees 
reason to think that the decree appealed against is contrary to law or 
to some usage having the force of law, or is otherwise erroneous or 
unjust. 

No appeal lies under Act X. of 1877 from an order made under that Act reject- 
ing an application for permission to sue as a pauper—I. L. R., 1. All. 745 (F. B.). 

An application for permission to a: 85 & pauper was presented, not by the 
applicant oe onally, but by his ac hay goat aie 00 that sroned rejected, "eld 
on an application to the High Court for revision, that s, 622 of Act X. of 1877 did 
not *p y to a proceeding of so purely an interlocutory a character as mentioned 
in 8. and such application therefore could not be entertaned.—Harsaran 
(Plaintiff) v. Muhammad Raza and otbers (Defendants), I. L. B., 4 All. 91. 


Who may appeal as pau- 
per 
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698. The inquiry into the pauperism of the applicant may be made 
ee either by the Appellate Court or by the Court 
Inquiry into paaperiom. a oainst whose decision the appeal is made un- 
der the orders of the Appellate Court : 
Provided that, if the applicant was allowed to sue or appeal as a 
pauper in the Court against whose decree the 
Proviso, appeal is made, no further ivquiry in respect 
of his pauperism shall be necessary, unless the Appellate Court sees 
special cause to direct such inquiry. 


CHAPTER XLV. 
Or APPEALS TO THE QUEEN IN COUNCIL. 


594. In this chapter, unless there be something repugnant in the 
“Decree” defined. subject or context, the expression “decree” in- 
cludes also judgment and order. 


Hep that the High Court has not any power, under Act X. of 1877, or cl. 31 of 
the Letters Patent, to grant leave to appeal to Her Majesty in Council from an order 
of the Court remanding a suit for re-trial. The provisions of cl. 31 of the Letters 
Patent are repealed by the Code, and Act VI. of 1874 which preceded it.—Talley 
(Judgment-debtor) v. Jaishankar and another (Defendants), I. L. R., 1 All. 726. 


595. Subject to such rules as may, from time to time, be made by 
When appeals lietoQueen Her Majesty in Council regarding appeals from 


in Council. — the Courts of British India, and to the provi- 
sions hereinafter contained, 


an appeal shall lie to Her Majesty in Council— 


(a) from any final decree passed on appeal by a High Court or any 
other Court of final appellate jurisdiction ; 


(6) from any final decree passed by # High Court in the exercise 
of original civil jurisdiction, and 


__ (c) from avy decree, when the case, as hereinafter provided, is cer- 
tified to be a fit one for appeal to Her Majesty in Council. 


Tux High Court has not any power, under Act X. of 1877, or cl. 31 of the 
Letters Patent (which is repealed by Acts VI. of 1874 and X. of 1877), to grant 
leave to appeal to the Privy Council from an order of the Court remanding a suit 


for re-trial—Talley (Judgment-debtor v. Jaishankar and another (Defendants), 
1.L. R., 1 All. 726, 


AN orpDER of the High Court directing execution to proceed is not a “ final” 
decree, judgment, or order within the meaning of cl. a, 8.595 of the Code of Civil 
Procedure, Act X. of 1877.—Jogessur Sabal and others (Judgment-debtors) v. 


erm Muracho Kooer, under the Court of Wards (Decree-holder), 1 Cal. Law 
p. 354. 


_ AN ORDER passed on appeal by a High Court determining a question mentioned 
in 8. 244 of Act X. of 1877 is a final “decree” within the meaning of s. 595 of that 
Act. Held, therefore, where such an order involved a claiin or question relating to 
property of the value of upwards of ten thousand rupees, and reversed the decisions 
of the lower Courts, that notwithstanding the value of the subject-matter of the 
suit in which the decree was made in the Court of first instance, was less than that 
amount, such order was appealable to Her Majesty in Council.—Ram Kirpal Shukul 
(Appellant) v. Rup Kuar (Respondent), I. L. B., 3 All. 633. 


Tue District Judge of Gh&zipur re-called to his own file the proceedings in the 
execution of a decree which were pending in the Court of the Subordinate Judge of 
Shahabad, and disallowed an application for the execution of the decree which had 
been preferred to that Judge. The High Court, on appeal from the order of the 
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ieee ' er as void. for want of jurisdiction, and remitted the 
District toh nent ae ove might be disposed of on its merits, directing that 
case in oe of the case should be returned to the Subordinate Judge of Shahabad, 
the recor lication for leave to appeal to Her Majesty in Council from the order of 
On an app ae rt: Held that such order was in the nature of an interlocutory order, 
tHe Hig: naka ees which the High Court could or ought to grant leave to apeal 
an ee ties ty in Council.—Palak Dhari Roy and others (Judgment-debtors) 9. 

" Redha Pershad Singh (Decree-holder), I. L. R., 2 All. 65. | 


596, In each of the cases mentioned in 
Value of subject-matter. clauses (a) and (b) of section 595, 

the amount or value of the subject-matter of the suit in the Court 
of firat instance must be ten thousand rupees or upwards, and the 
amount or value of the matter in dispute on appeal to Her Majesty in 
Council must be the same sum or upwards, 

or the decree must involve, directly or indirectly, some claim or 
question to, or respecting, property of like amount or value, 

and where the decree appealed from affirms the decision of the 
Court immediately below the Court passing such decree, the appeal must 
involve some substantial question of Jaw. 


A and B purchased the same properties, deriving the title through different 
persons. The value of the properties with mesne-profits was over Rs, 10,000. B 
granted two patni-leases of the properties to different persons. A was, therefore, 
obliged to bring two suits for the recovery of the properties, and the value of the 
subject-matter in each suit was less than Rs. 10,000. Meld that an appeal would lie 
to the Privy Council.—Joogul Kishore (Plaintiff) v.:.Jotendro Mohun Tagore (De- 
fendant), I. L. R., 8 Cul, 210. 


AN ORDER passed on appeal by a High Court determining a question mentioned 
in 8. 244 of Act X. of 1877 is a final “decree” within the meaning of s. 595 of that 
Act. Held, therefore, where such an order involved a claim or question relating to 
property of the value of upwards of ten thousand rupees, and reversed the decisions 
of the lower Courts, that notwithstanding the value of the subject-matter of the 
suit in which the decree was made in the Court of first instance, was loss than that 
amount, such order was appealable to Her Majesty in Conncil.—Ram Kirpal Shukul 
(Appellant) v. Rup Kuar (Respondent), I. L. R., 3 All. 633. 


Bar of certain appeals. 597. Notwithstanding anything contained 
In section 595, 
no appeal shall lie to Her Majesty in Council from the judgment 
of one Judge of a High Court established under the twenty-fourth and 
twenty-fifth of Victoria, chapter 104, or of one Judge of a Division 
Court, or of two or more Judges of such High Court, or of a Division 
Court constituted by two or more Judges of such High Court, wherever 
such Judges are equally divided iu opinion, and do not amount in num- 
ber to a majority of the whole of the Judges of the High Court at the 
‘time being ; 
and no appeal shall lie to Her Majesty in Council from any decree 
which, under section 586, is final. 


598, Whoever desires to appeal under this chapter to Her Majesty 


Application to Court whose in Council must apply by petition to the Court 
deores complained of. whose decree is complained of. 

Time within which appli- 599. Such application must ordinarily be 
cation mast be made, made within six months from the date of such 


decree, 
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Bat if that period expires when the Court is closed, the applica- 
tion may be made on the day that the Court re-opens. 

600. Every petition under section 598 must state the grounds of 

Certificate as to vaine or appeal, and pray for a certificate, either that, 
fitness. . as regards amount or value and nature, the case 
fultils the requirements of section 596, or that it is otherwise a fit one 
for es to Her Majesty in Council. 

pon receipt of such petition, the Court may direct notice to be 
served on the opposite party to show cause why the said certificate 
sbould not be granted, 

Esect of refusal of certi- 601. If such certificate be refused, the pe- 
ficate. tition shall be dismissed : 

Provided that, if the decree complained of be a final decree passed 
by a Court other than a High Court, the order refusing the certificate 
shall be appealable, within thirty days from the date of the order, to 
the High Court, to which the former Court is subordinate. 


602. If the certificate be granted, the applicant shall, within six 
Becarity and deposit re- “ionths from the date of the decree complained 

quired on graut of certi- of, or within six weeks from the grant of the 
cate. certificate, whichever is the later date, 

(a) ae security for the costs of the respondent, aud 
(0) deposit the amount required to defray the expense of transla- 
ting, trauscribing, indexing, and transmitting to Her Majesty in Couucil 
a correct copy of the whole record of the suit, except 

(1) formal documents directed to be excluded by any order of Her 

Majesty in Council in force for the time being; 
(2) papers which the parties agree to exclude ; 


(3) accounts, or portions of accounts, which the officer empowered 
by the Court for that purpose covsiders unuecessary, and 
which the parties have not specifically asked to be included, 
and 

(4) such other documents as the High Court may direct to be ex- 
cluded : 

and when the applicant prefers to print in India the copy of the 

record, except as aforesaid, be shall also, within the time mentioned in 
the first clause of this section, deposit the amount required to defray 
the expense of printing such copy. 


603. When such security has been completed and deposit made 


Admission of appeal and to the satisfaction of the Court, the Court 
procedure thereon. ma 


(a) declare the ipeall atlinieied: and 

(6) give notice thereof to the respoudent, and shall then 

{c) transmit to Her Majesty in Council, under the seal of the 
Court, a correct copy of the said record, except as aforesaid, and 

(d) give to either party one or more antherticated copies of any 
of the papers in the suit on his applying therefor and paying the rea- 
sonable expenses incurred in preparing them. 


604, At any time before the admission of the appeal, the Court 
Revocation of acceptance MAY, upou cause shown, revoke the acceptance 


of security. of any such security, and make further direc 
tions thereon. 
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605, If at any time after the admission of the appeal, but before 
Power to order farther the transmission of the copy of the record, 
weourity or payment. except as aforesaid, to Her Majesty in Council, 
such security appears inadequate, ~ 
or further payment is required for the purpose of translating, tran- 
scribing, printing, indexing, or transmitting the copy of the record; except 
as aforesaid, 
the Court may order the appellant to furnish, within a time to be 
fixed by the Court, other and sufficient security, or to make, within like 
time, the required payment. ; 
Effect of failure to comply 606. If the appellant fail to comply with 
with order. such order, the proceedings shall be stayed, 
and the appeal shall not proceed without an order in this behalf of 
Her Majesty in Council, 
and in the meantime execution of the decree appealed against shal) 
not be stayed. 
607. When the copy of the record, except as aforesaid, has been 
- Refund of balance of transmitted to Her Majesty in Council, the 
deposit. appellant may obtain a refund of the balance, 
(if any) of the amount which he has deposited under section 602. 
608, Notwithstanding the admission of any appeal under this 
Powers of Court pending chapter, the decree appealed against shall be 
appeal. unconditionally enforced, unless the Court ad- 
mitting the appeal otherwise directs. 
But the Court may, if it thinks fit, on any special cause shown by 
any party iuterested in the suit, or otherwise appearing to the Court, 
(a) impound any moveable property in dispute or any part thereof, or 
(5) allow the decree appealed against to be enforced, taking such 
security from the respondent as the Court thinks fit for the due per- 
formance of any order which Her Majesty in Council may make on the 
appeal, or 
(c) stay the execution of the decree appealed against, taking such 
security from the appellant as the Court thinks fit for the due perform- 
ance of the decree appealed against, or of auy order which Her Majesty 
in Council may make on the appeal, or 
(ad) place any party seeking the assistance of the Court under such 
conditions, or give such other direction respecting the subject-matter 
of the appeal, as it thinks fit, 


TurxsE different plaintiffs, claiming through the same original title to be the 
owner of a certain mahal, sued the same defendant in separate suits for possession 
and for the mesne-profita of their respective shares. The defence raised being the 
same in each case, the suits were heard together, the result being that in both the 
lower Courte and in the High Court the plaintiffs obtained a decree for their claims. 
The aggregate value of the three suits amounted to more than Rs. 10,000, though 
the value of each suit was under that sum. The defendant applied to be allowed to 
appeal in each cave to Her Majesty in Council. Held that he was entitled to have 
each of the three cases admitted under the second clause of s. 596 of Act X. of 1877, 
as the decree in each case involved indirectly a question of title to property of the 
amount or value of Rs. 10,000. The Court has power under s. 608 to stay execution 
of a decree of the ee Court in a suit subsequently appealed to Her Majesty in 
Council. Quere.—Whether the Court has power to order restitution of possession 
of property already taken in execution of its own decree pending an appeal to the 
Privy Council.— oe Ashan-ul-lah (Appellant) v. Karoona Moyi Chaudhri (Re- 
spondent) ; Rohani Chaudhrain (Appellant) v. Kishen Gobind Dass (Respondent), 
4Cal. Law Rep. 125. 
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609. If, at any time during the pendency of thie appeal, the security 

of security found 80 furuished by either party appears inadeqaute, 

inadequate. the Court may, on the application of the other 
party, require further security. 

- In default of such further security being furnished as required by 
the Court, if the original security was furnished by the appellant, the 
Court may, on the application of the respondent, issne execution of the 
decree appealed against as if the appellant had furnished no such 
security. 

And if the original security was furnished by the respondent, the 
Court shall, so far as may be practicable, stay all further execution of 
the decree, and restore the parties to the position in which they respect- 
ively were when the security which appears inadequate was furnished, 
a ave such direction respecting the subject-matter of the appeal as it 
thinks fit. . 


‘610. Whoever desires to enforce or to obtain execution of any 

Procedure to enforce order of Her Majesty in Council shall apply 
orders of Queen in Coancil. by petition, accompanied by a certified copy of 
the decree or order made in appeal and sought to be enforced or execut- 
ed, to the Court from which the appeal to Her Majesty was preferred. 
«Such Court shall transmit the order of Her Majesty to the Court 
which made the first decree appealed from, or to such other Court as 
Her Majesty by her said order may direct, and shall (upon the applica- 
tion of either party) give such directions as may be required for the 
enforcement or execution of the same; and the Court to which the said 
arder is so trausmitted shall enforce or execute it accordingly, in the 
manner and according to the rules applicable to the execution of its 
original decrees, 

When any moneys expressed to be payable in British currency are 
payable in India under such order, the amount so payable shall be 
estimated according to the rate of exchange for the time being fixed 
by the Secretary of State for India in Council, with the concurrence of 
the Lords Commissioners of Her Majesty’s Treasury, for the adjustment 
of financial transactious between the Imperial aud the Indiaj Govern- 
ments, 

Burons a decree-holder in the District Court can obtajn execution of a decree 
which has been affirmed by the Privy Council, he must produce, on the application 
cs execution, a certified copy of the order passed by Her Majesty in Council.— 
uggernath Sahooy. Judoo Roy Singh, I. L. R., 5 Cal. 329. 


_ Aw appeal was preferred to the Privy Council from a final decree passed upon 

appeal by the High Court, and B and certain other persons on behalf of the appel- 
lant gave security for the costs of the respondent. The Privy Council dismissed the 
appeal, and ordered the appellant to pay the costs of the respondent, The respond- 
ent applied to the Court of first instance for the execution of that order against B 
and the other persons as sureties. JZe/d that under Act X. of 1877, as. 610 and 253, 
such order could be executed against the sureties—Bans Bahadur Singh v. Mughla 
Begam, I. L. R., 2 All. 604 (F. B.). 

A DECREE obtained on appeal by certain defendants in the High Court was 
appealed to the Privy Council by one only of the two plaintiffs to the suit, and the 
decision of the High Court was reversed ; the plaintiff who had appealed assigned 
her share in the order of the Privy Council to one of the defendants, and delivered 
him the certified copy of the decrce made in the Privy Council. The plaintiff who 
had not appealed to the Privy Council applied to the fligh Coust for leave to trane- 
mit the order to the Court of first instance for execution of the share decreed to him, 


©. P. 35 
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‘ nt above-mentioned, was unable to produce. the verti. 
but, on pre eee ae tie PCY Council. The Judge presiding over the Prj 
fied oor rtment in the High Court held that the production of a certified copy. 
Council ace of the Privy Council was excusable under the circumstances, but refused 
of the i e n. on the ground that the decree of the Court of first instance, which 
vas tifirmed by . ly be executed as a whole, and not partly 


Privy Council, could on t 
ras alte Oy ohn ld on Oppel por Garth, C.—That the dates of Sadge 
in dealing with the meaning of decrees of the Privy Council are purely ministerial, 


e 


that any order made in such ministerial capacity could not be considered a judg- 
sit and could not, therefore, be made the subject of an appeal to a Bench of the 
Jigh Court under s. 15 of the Charter. Per White and Mitter, J.J.—An order of a 
‘udge presiding over the Privy Council Department in the High Court, rejecting an 
ppliestion for execution, is a final order, and is a judgment within the meaning of 
. 15 of the Charter, and is therefore appealable.—In the matter of the petition of 
ally Soondery Dabia. Kally Soondery Dabia v. Hurrish Chunder Chowdhry, I. L. 
iy é Cal. 594. 


611, The orders made by the Court which enforces or executes the 
Appeal pgainst order re- order of Her Majesty in Council, relating to 
ating to execution. such enforcement or execution, shall be appeal- 
ble in the same manner and subject to the same rules as the orders of 
ach Court relating to the enforcement or execution of its own decrees. 


612. The High Court may, from time to 
Power to make rules. time, make rules consistent with this Act to 
regulate— 
(a) the service of notices under section 600; 
(b) the grant or refusal of certificates, under sections 601 and 602, 
xy Courts of final appellate jurisdiction subordinate to the High Court; 
(c) the amount and nature of the security required under sections 
302, 605, and 609; | 
(d) the testing of such security ; 
(e) the estimate of the cost of transcribing the record ; 
(f) the preparation, examination, and certifying of such transcript ; 
(9) the revision and authentication of translations; 
(hk) the preparation of indices to transcripts of records, and: of 
ists of the papers not included therein ; 
(i) the recovery of costs incurred in British India in connection 
_ith appeals to Her Majesty in Council, 
" and all other matters connected with the enforcement of this 
: ter. 
Pall such rules ears pone - the i ay Sane ea — 
ak shall thereupon have the force of law in the 
eae e ee High Gourt and the Courts of final appellate 
jurisdiction subordinate thereto. 
618, All rules heretofore made and published by any High Court 
Legalization of existing relating to appeal to Her Majesty in Council, 
“alos. and in force immediately before the passing of 
‘his Act, shall, so far as they are consistent with this Act, be deemed to 
yave been made and published hereunder. 


614. In sections 595 and 612, the expression ‘ High Court’ shall be 
Recorder of Rangoon. deemed to include also the Recorder of Ran- 
n, but not so as to empower him to make 

‘ules bindine on Courts other then his awn Court. 
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G15. The rules and restrictions referred to in Bengal Regulation ITT. 
Comptravtion of Bengal of 1828, section IV, clause fi/th, shall be deem- 
Regulation II. of 1628, ed to be the rules and restrictions applicable 
section 4, clause 5. to appeals under this Code from the decisions 
of the High Court of Judicature at Fort William in Bengal. 


Saving of Hor Majosty’s 616. Nothing herein contained shall be 
’ understood— 
(a) to bar the full and unqualified exercise of Her Majesty's 
re in receiving or rejecting appeals to Her Majesty in Council, or 
otherwise howsoever, or 
(b) to interfere with any rules made by the Judicial Committee of 
and of rules for conduct the Privy Council, and for the time being in 
of business before Judicial force, for the presentation of appeals to Her 
Committee. Majesty in Council or their conduct before the 
said Judicial Committee. 
And nothing in this chapter applies to any matter of criminal or 
admiralty or vicc-admiralty jurisdiction, or to appeals from orders and 
decrees of Prize-Courts, 


PART VIL. 


CHAPTER XLVI. 
Or R&FreRENCE TO AND REVISION BY THE HiagH Court. 


617. If, before or on the hearing of a suit or an appeal in which 
Reference of question to the decree is final, or if, in the execution of any 
High Court. such decree, any question of law or usage hav- 
ing the force of law, or the construction of a document, which construc- 
tion may affect the merits, arises, on which the Court trying the suit 
or appeal, or executing the decree, entertains reasonable doubt, the 
Court may, either of its own motion or on the application of any of the 
parties, draw up a statement of the facts of the case and the point on 
which doubt is entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court, 


Tus above section applies to M.S. C. C. and P.&. C. C. 


\, under the terme of a will, although not expressly appointed an exe- 
eutor, was directed to receive and pay the testator’s debts, and to get in and distri- 
bute his personal estate: /Zeld that A must be taken to have been appointed under 
the will an executor by implication. Iu the goods of Baylis (L. R.1 P. M. 21) 
followed. ‘The order made by a District Judge on an application for probate, not 
os * final order, cannot be referred for the opinion of the High Court under s. 617 
ef the Code of Civil Procedure. But the Court will, under certain cireumstances, 
eutertain such an application, asa Court of concurrent jurisdiction, under s. 264 of 
the Indian Succession Act.—In the matter of Manoher Mukarjeo (Petitioner), I. L. B., 


618. The Court may either stay the proceedings or proceed in the 


Coart may pass decree case notwithstanding such reference, and may 
euntingent upon opinion of pass a decree or order contingent upon the 
High erinien of the High Court on the point re-. 

erred ; 
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but no execution shall be issued, property sold, or person iinpri- 
soned in any case in which such reference is made until tho receipt ‘of 
a copy of the judgment of the High Court upon such reference, ‘ 


TuE above section applies to M.S. C. C. and P, 8. C. CO. : 


619, The High Court shall hear the parties to the case in which the 
Jadgment of High Court Teference is made, in person or by their respecy 
to be transmitted, and case tive pleaders, and shall decide the poiat 80 
disposed of accordingly. referred, and shall transmit a copy of its judg: 
ment, under the signature of the Registrar to the Court by which the 
reference was made ; and such Court shall, on the receipt thereof, pro- 
si to dispose of the case in conformity with the decision of the High 

Jourt. 

Tue above section applics to M. 8. C. C. and P. 8. C. C. 


Costs of reference to 620. Costs (if any) consequent on a refer- 
High Court. ence for the opinion of the High Court shall 


be costs in the case. 


THE above section applies to M. 8. C. C. and P, 8. O. C. 


621, When a case is referred to the High Court under this chapter, 
Power to alter, &o., de- the High Court may return the case for amend- 
crees of Court making re- ment, and may alter, cancel, or set aside any 
ference. decree or order which the Court making the 


reference has passed in the case out of which the reference arose, and 
make such order as it thinks fit. 


TuHE above section applies to M. §. C. C. and P. §. C. C. 


622. The High Court may call for the record of any case in whicli 
Power to call for record 0 appeal lies to the High Court, if the Court 
of cases not appealable to by which the case was decided appears to have 
High Oourt. exercised a jurisdiction not vested in it by law, 
or to have failed to exercise a jurisdiction so vested, or to have acted in 
the exercise of its jurisdiction illegally or with material irregularity ; 
aud may pass such order in the case as the High Oourt thinks fit, 


Tux above section applies to M. S. C. C. and P. 8, C. 0. 


THE discretionary power of a Civil Court, beforo or against which an offence 
mentioned in s. 468 or 469 of Act X. of 1872 is alleged to have been committed, to 
grant or withhold sanction to the prosecution for such offence, is not subject to revi-+ 
sion by the High Court under s. 622 of Act X. of 1877.—In the matter of the peti- 
tion of Madho Pershad, I. L. R., 3 All. 508. ' 


8. 9 of the Specific Relief Act does not prohibit a rehearing under s. 105 of the 
Code of Civil Procedure. A rehearing differs widely from a review. A High Gourt 
can interfere under s. 622 of the Code of Civil Procedure without an application 
made to it by a party to a suit—Andrew Anthony (Plaintiff), Ap t, and Rev. 
J. M. Dupont (Second Defendant), Respondent, I. L. B., 4 Mad. 217. ; 


Tux rule of English practice which prevents a minor from institating a suit 
in forma pauperis through his next friend, unless he gives proof not only he is 
himself a pauper, but that the next friend is a pauper, and that he cannot get any 
substantial person to act as his next friend, is not to be found in, or deduced 
the provisions of the Civil Procedure Code.—Venkatanarosfyya by his father ati 
geerdian Linga Rayadu (Pctitioner), v. Achemma (Counter-Petitioner), L L. B., 8 Mad! 
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Waernt an auction-purchaser applied to the High Court to set aside, in the 
exercise of its powers under s, 622 of the Civil Procedure Code, an order setting 
aside a sale of immoveable property in execution of a decree, on the ground that 
such order was illegal, such application being made nearly seventeen inonths after 
the date of such ordor, the Court, having regard to the time that had elapsed before 
such application was made, refused to interfere.—In the matter of the petition of 
Durga Prasad v. Sheo Charan Lal and others, I. L. R., 4 All. 154. | 


Ir 18 only on the application of a party interested that the High Court can act 
as a Court of Revision under s. 622 of the Civil Provedure Code. Accordingly, 
where a Munsif, considering that the Suburdinate Judge had acted without jurisdic- 
tion in setting aside, on appeal, certain orders mude by him, brought the matter to 
the knowledge of the District Judge, who took the same view, and the latter referred 
the case to the High Court under that section, it was held that tho Court had no 
power to interfere.—Muhammad Faiz Chaudhri (Plaintiff) v. Goluck Dass (Defend- 
ant), 7 Cal. Law Rep. 191. 


WueEre an application was made for the issue of execution of decree, and the 
District Munsif made an order refusing execution, the decree being one passed not 
ina regular suit, and governed by the one-year limitation; and the Subordinate 
Judge on appeal reversed the Munsif's order, applying the three years’ limitation ; 
Held by the High Court that, as Act X. of 1877, s. 588, provided that orders passed 
in appeal from orders under s. 244 should be final, no second appeal lay ; and that 
the High Court could not interfere under s. 622, as the Subordinate Judge had juris. 
oo to hear the appeal.—Suryaprakasa Raéu v. Vaisya Sannidsi Radu, I. L. R,, 
1 Mad. 401. 


AN application to sue as a pauper having been refused, on the ground that the suit 
was barred by limitation, the High Court, on revision, permitted the applicant to re- 
new his application to the Court below. The Subordinate Judge verbally rejected 
this second application, stating that he would deliver a written judgment. Before 
the written judgment was delivered, the applicant offered to pay the usual court- 
fees (although not actually tendering them at the tine), and asked that the petition 
might be taken as a plaint filed on the date of the first application. This offer was 
mentioned and refused in the written judgment. Z/edd, on the case coming up to the 
High Court under Act X. of 1877, s. 622, that the circuinstances of the case wero 
not such as would justify the Court in interfering under that section.—Ramesahai 
Sing v. Maniram, I. L. R., 5 Cal. 807. 


No Court, other than a Court of Appeal or a Ifigh Court acting under s. 622, 
can discharge an order of attachment issued by another Court. Where a claimant to 
property attached in exccution of a decree intervenes, but fails to ge: the order of 
attachment sect aside, and is compelled to bring a suit to establish his right, the dis- 
charge of the order of attachment cannot properly be asked for in such suit. The 
intervenor, having established his title by declaratory decree or otherwise, should 
then carry the decree to the Court by which the order of attachment was issued, and 
such Court ia bound to ae the adjudication, and govern istelf accordingly.— 
Nérfyanrav Damodar v. Balkrishna Mahadev Gadre (J. L. R., 4 Bom. 529) followed. 
—Kolasherri [lath Narainan and another (Plaintiffs), Appellants, and Kolasherri 
a Nilakandan Nambiudri and another (Defendants), Respondents, I. L. R., 4 Mad. 

31. 

AFTER 8 mortgage had been foreclosed under the provisions of Regulation XVIT. 
of 1806, the representative of the mortgagor deposited the mortgage-money in Court. 
The District Judge ordered that the money should be paid to the mortgagee on the 
ground that the mortgagor had not been personally served with the notice required 
by s. 8 of that Regulation, and that it did not appear that she had been aware of the 
foreclosure proceedings. The District Judge subsequently ordered the mortgagee, 
who was in possession of the mortgaged property under the term of the mortgage, 
to surrender the property. The mortgagec applied to the High Court to revise these 
orders under s. 622 of Act X. of 1877. Heid that the application was entertainable 
under the provisions of that section, and that the orders of the District Judge were 
made without jurisdiction, and should be set aside.—Hazari Lal (Petitioner) v. Khera 
Bai (Opposite Party), 1... B., 3 All. 576. 


Wren a Oourt has refused to file an award upon an application ander s. 626, 
Olvil Procedure Code, n0 eppeal lies against such decision, which is an order, and not 
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a decree ; but the High Court can interfere under s. 622. An‘award made- unde 
$ 


thi of the submission to arbi. 
é i artly within and partly exceeds the terms ) to a 
Pie hence A eatoreed by summary procedure under s; 626 as to such ‘ portio 

, refer to arbitration questions arising on th. 


t exceed those terms. To . | 
psec of the award and questions left undecided by it as a matter beyond the 
scope of an agreement to submit to a scheme for the future management of a déva- 


sam as regards conduct of suits, pot of oe peed o {hp nike Neerapcar rs 
of rents, appointment and removal of servants, and delrayment of current expendi- 
ture.—R. by. Mana Vikrama, Zdmorin, MahérAja Bahadur of Calicut (Plaintiff), 
erleis v. Mallichery Kristnan Nambudri (Defendant), Counter-Petitioner, I. L. B., 
3 Mad. 68. 


S INsTirvreD a suit against T in the Court of the Assistant Collector of the first 
class, who disinissed the suit. On appeal by S the District Court gave her a decree. 
On second appoal by T the High Court held that, as the suit was one of the nature 
cognizable in a Court of Small Causes, a second appeal would not lie in the case, and 
dismissed it. T thereupon applied to the High Court to set aside, under the provi- 
sions of s. 622 of Act x. of 1877, the proceedings of both the lower Courts, on the 

round that both those Courts had exercised a jurisdiction not vested in them by law. 
eld that the High Court was competent to entertain such application, and to quash 
the proceedings of both the lower Courts, under the provisions of 8. 622 of Act X. 
of 1877, and the proceedings of both those Courts should be quashed. Observations 
by Stuart, C.J., on the powers of revision of the High Court under s. 622 of Act X. 
of 1877.—Sarnam Tewari and another (Defendants) v. Sakina Bibi (Plaintiff), 


1. L. B., 8 All. 417. 


| Per Pearson, J., Oldfield, J., and Straight, J—When, under s, 622 of Aot X. of 
1877, the abe Court has culled for the record of a case in which no appeal lies to 
it, it may, under that section, pass any order in such case which it might pass if it 
dealt with the case asa second appeal under chap. xlii. of that Aot. Per Stuart, 
0.J.—The High Court may, under that section, pass in such case any order, whether 
in regard to fact or Jaw, aa it thinks proper. Where, in a case of the execution of a 
decrce in which no second appeul lay to the High Court, the Appellate Court held, 
on tho construction of the deeree, that itZawarded interest on the principal amount 
of the decree, the High Court, under s. 622 of Act X. of 1877, holding that the 
Appellate Court has misconstrucd the decree, and that the decree did not award euch 
interest, modified the order of tho Appellate Court accordingly —In the matter of 
the petition of Maulvi Muhammad (Judgment-debtor) v. Syed Husain (Decree- 
holder), I. L. R., 8 All. 263 (F.B.). 


THE purchaser at a sale by publie auction did, by the exercise of fraud and 
collusion with the agent of the execution-creditor (though without the creditor’s per- 
sonal knowledge), succecd in becoming the purchaser at a depreciated value. There 
was no matorial irregularity in publishing or conducting the sale: Held that the 
Court which ordered the sale had jurisdietion to refuse to eonfirm the sale on the 
ground of the fraud practised by the agent of the exeeution-creditor and the par- 
chaser. Held also that the High Court had power under section 622 of Act X. of 
1877 to rescind the order made by the Court of first instance eonfirming the sale. 
Held by Kernan, J.—That the party defrauded ought not to be referred to bring a 
regular suit. The question ought to be decided at once on motion in the original 
cause. Held by Muttasdmi Ayyér, J., that fraud was a valid ground of relief on 
petition when it related to the mode in which the auction was held, and the pur- 
chaser was a party to it, but it was doubtful whether fraud was a ground of relief 
on petition when it was a remote cause of the sale—Subbaji Ram ¢. Srinivése Réu 
and Palliah, I. L. B., 2 Mad. 264. 


_ 4 anv B, both of whom set up a claim to certain land, brought separate rent- 
auite againet the tenants. Th none of these suits did the amount claimed exceed 
Rs. 100, Sn ently to the institution of the rent-suits, A sued B to establish his 
title to the land in dispute. The District Judge, before whom the rent-suits came 
on “ppeal, allowed them to stand over until the decision in the suit between A and 
B. That suit was decided in favour of B, and the Judge then decided the rent-suits 
iustituted by B in his favour, and dismissed the suits instituted by A. Held that no 
second appeal would 1’9 in the rentegri'. ono an rxtiar af Hla hatyw 1 
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having conflicting claims was decided in them. Held aleo that there was no such: 
irregularity on the part of the District Judge in the course which he pursued of 
making his decision in the rent-suit depend upon the decision in the suit to establish. 
title, as would justify the Court in interfering under s. 622 of the Civil Procedure 
Code. Section 102 of Beng. Act VIII. of 1869 was enacted in order to protect 
parties in the position of raiyat-defendants, and to prevent their being dragged up 
to the High Court in cases where the decree or demand is under Rs. 100. In such. 
cases the decree is intended to have the same effect as that of the Small Cause 
Court.—Doorga Narian Sen v. Ram Lall Chhutar, I. L. R., 7 Cal. 330. 

CERTAIN immoveable property was, on the 15th February 1879, notifiod for salo 
under a decree of a Civil Court on 15th March following, so that only 29, instead of 
80, days elapsed between the day of the sale and the notification. The sale having 
taken ea the execution-debtor applied to the Deputy Commissioner to set it aside 
upon the ground that the sale was illegal, the requirements of Act X. of 1877, s. 290, 
being essential to its validity. Upon that ground the sale was set aside as ileal by 

e Deputy Commissioner. On appeal, the Judicial Commissioner reversed this 

ecision, on the ground that the fact of the sule having taken place 29 instead of 
80 days after the notification was ae an irregularity, and that, as the execution- 
debtor had not shown that ‘hc had suffered any damage from the irregularity, the 
sale ought to be confirmed. An sd paneer a was then made to a Division Bench of 
the High Court to set aside the order of the Judicial Commissioner contirming tho 
sale, upon the ground that it was manifestly crroneous, and the Division Bench 
referred the question to a Full Bench: Whether assuming tho requirements of 
s. 290 to be essential to the validity of a sale, the High Court had any power, either 
under 24 and 25 Vic., c. 105, s. 15, or Act X. of 1877. s. 622, as amended, to set aside 
the Judicial Commissioner's order : Held by the Full Bench, without answering tho 

uestion referred, that, assuming the requirements of s. 290 to be essential, the High 
Court had a right, under its suinmary powers, to set aside the sale itself, notwith- 
standing (and apart from the question whether it would sct aside) the order of the 
Judicial Commissioncr.—Jn re Bhekraj Keori, I. L. R., 5 Cal. 878 (F. B.). 


PART VIII. 


CHAPTER XLVII. 
Or Review or JUDGMENT, 


Application for review of 623. Any person considering himself ag- 
t. grieved— 
(a) by a decree or order from which an appeal is hereby allowed, 
but from which no appeal has been preferred ; 
(6) by a decree or order from which no appeal is hereby allowed ; or 
(c) by a judgment on a reference from a Court of Small Causes, 
and who, from the discovery of new and important matter or evi- 
dence which, after the exercise of due diligence, was not within his 
knowledge, or could not be produced by him at the time when the de- 
cree was passed or order made, or on account of some mistake or error 
apparent on the face of the record, or for any other sufficient reason, 
a to obtain a review of the decree passed or order made against 
i, 
may & for a review of judgment to the Court which ed the 
decree or ae the order or so tho C Court (if any) to which’ the busi- 
ness of the former Court has been transferred. 
_. & party who is not appealing from a decree may apply fora review 
of judgment notwithstanding the pendency of an appeal by some other 


980 Hnvinw Ub dU wd, 


to the appli: 
cept when the ground of such appeal is common appli 
cant a ila appellant, or when, being a respondent, he can present ty 
the Appellate Court the case on which he applies for the review, | 
| Te above section applies to M. 8. C. C. 


Tue order passed under the above section can be reviewed under Act X. of 1877 
s. 623. —-Lliza Smith ». The Secretary of State, I. L. B.,'3 Cal. 340, 


Tix absence of a formal finding on an issue tried and decided by a High Court 
of first instance is not an error calling for review of judgment in the High Court. 
A party who not only had an opportunity of raising a question, but who did raise it 
in appeal, and on argument abandoned it, cannot, under ordinary circumstances, 
rahi a agitate the question on review.—Sabapathi v. Subréya Ramanadha, I. L. B., 
2 Mad. 58. 


Apptications for the extension of the period for the submission of an award, 
and orders thereon, should be made in writing and recorded. When a party has been 
prejudiced by having the time allowed for taking objections to an award curtailed by 
the Vourt, no appeal lies, but_a review should be granted by the Court of first in- 
stance.—Monji Premji Set (Plaintiff), Appellant, v. Maliyakel Koyassan Koya Haji” 
(Defendant), Kespondent, I. L. R., 3 Mad. 69. 


Wuere a Judge allowed a review of his predecessor’s judgment on the sale 
ground that it appeared to him that the judgment of his predecessor had done in- 
justice: Held by the High Court (Morgan, C.J., and Innes, J.) that though the gene- 
rality of the terms used in the sections of the Procedure Code, Act VIII. of 1859, 
relating te review of judgment, viz., “other good and sufficient reason” (see 376) 
and “ otherwise requisite for the ends of justice’ (see 378), confers a wide jurisdiction, 
this jurisdiction could not be held to authorize a Judge to revise and reverse -his 
predecessor's decree on the ground above-mentioned. If the review is asked for in 
reference to the conclusions of fact drawn from the evidence, it should not be 
granted simply upon the same evidence. Reasut Hussani v. Hadjee Abdoolah 
discussed.—vHaman v, Kurunatha Tharakan, I. L. R., 2 Mad. 10. ; 


party, 


624, Except upon the ground of the discovery of such new and im- 
To whom applications for portant matter or evidence as aforesaid, or of 
review may bo made. some clerical error apparent on the face of the 

decree, no application for a review of judgment, other than that of a 
High Court, shall be made to any Judge other than the Judge who de- 
livered it, ea 

TuxE above section applies to M.S. C. C. 

_. A Jupe@s of a Mufassal Small Cause Court has jurisdiction to direct a new 
trial of a case tried by his predecessor, s. 21 of Act AI. of 1865 not having been 
repealed by tho Civil Procedure Code (Act X. of 1877). Per Garth, C.J.—The Judge 
however, in dealing with applications for new trial under s. 21, should have regard 
to the rule laid down in s. 624 of the Code of Civil Procedure—Shumsher Ally v. 
Kurkut Shah, [. L. R., 6 Cal. 236. 

625. The rules hereinbefore contained as to the form of making 
Form of applications for appeals shall apply, mutatis mutandis, to ap- 
review. plications for review, 

Tre above section applies to M.S. C. C. 

AN ORDER made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, 
is subject to review under a. 623. The provisions of s. 413 do not affect the right 
of a person against whom such order has been made to obtain a review. A peti- 
tioner applying for such review must file a copy of the order of which he cooks ® 
review, i aire with a memorandum of objections (ss. 541 and 625).—Adarji 
Edulji v. Manikji Edulji, I. L. B., 4 Bom. 414. 

Application when rejected. , 826. If it appears to the Court that there 

is not sufficient ground for a review, it shall 

reject the application, . 
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If the Court be of actin that me application for the review 
"Applicat _ should be granted, it shall grant the same, and 
pplieees rere ere “ce Tada thall ooo witli bi awn Waal. his 
reasons for such opinion. 

Proviso. Provided that— 

(a) no such application shall be granted without previous notice to 
the opposite party to enable him to appear and be heard in support of 
the decree a review of which is applied for ; and 

(6) no such application shall be granted on the ground of discovery 
of new matter or evidence which the applicant alleges was not within 
his knowledge, or could not be adduced by him, when the decree or 
order was passed, without strict proof of such allegation. 


Tn above section applies to M. 8. C. C. 


THe Judge of a Mufassal Small Cause Court may grant an application for a 
review of judgment under Act X. of 1877.—Isan Chunder Banerjee v. Luchun Gope, 
I. L. R., 5 Cal. 699. 

AN application under s. 311 of Act X. of 1877 to set aside a sale in execution 
of a decree having been made by the judgment-debtor, the Court executing the de- 
cree (Subordinate Judge) disallowed the objections, and passed an order confirming 
such sale. The judgment-debtor subsequently applied to the Subordinate Judge 
for a review of judgment. The Subordinate Judge, without recording his reasons 
for granting ack application, irregularly proceeded at once to pass an order setting 
aside such sale, without cancelling the previous order confirming it. The auction- 
purchaser appealed to the District Judge. That officer, treating the appeal as ono 
from an ontee granting an application for review of judgment, entertained it, and 
set aside the Subordinate Judge’s second order. Held that the District Judge was 
not justified in entertaining such appeal, such order not being one granting an applica. 
tion for review, but one setting aide a sale, and as such not appealable. Before a 
review of judgment is granted, an order granting the application for review and the 
reasons for granting the same should be recorded.—Bhairon Din Singh (Judgment. 
debtor) v. Ram Sahai (Auction-purchaser), I. L. R., 3 All. 316. 


627. If the Judge or Judges, or any one of the Judges, who passed 
Application for review in the decree or orler, a review of which is applied 
Court consisting of two or for, continues or continue attached tu the Court 
more Judges. at the time when the application for a review 
is presented, and is not or are not precluded by absence or other cause, 
for a period of six months next after the application, from considering 
the decree or order to which the application refers, such Judge or Judges 
or any of them, shall hear the application, and no other Judge or Judges 

of the Court shall hear the same. 

Tus above section applies to M.S. C. C. 


628. If the application for a review be heard by more than one 
Judge, and the Court be equally divided, the 
application shall be rejected. 

If there be a majority, the decision shall be according to the opinion 
of the majority. 


Application when rejected. 


Tue above section applies to M. 8. C. C. 


629. An order of the Court for rejecting the application shall be 
Order of rejection fnal. _ final ; but whenever such application is admitted, 
Objections to admission, the admission may be objected to on the ground 

that it was— 

(a) in contravention of the provisions of section 624, 


C, P. 36 
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(b) in. contravention of the provisions of section 626, or 

(c) after the expiration of the period of limitation prescribed there. 
for and without sufficient cause. 

Such objection may be made at once by an appeal against the 
order granting the application, or may be taken in any appeal against 
the final decree or order made iu the suit, 

Where the application has been rejected in consequence of the 
failure of the applicant to appear, he nay apply for an order to have the 
rejected appli¢ation restored to the file, and, if ic be proved to the satis- 
faction of the Court that he was preveutea by any sufficient cause from 
appearing when such application was called on for hearing, the Court 
may order it to be restored to the file upon such terms as to costs or 
otherwise as it thinks fit, and shall appoint a day for hearing the same. 

No order shall be made under this section unless the applicant has 
served the opposite party with notice in writing of the latter applica- 
tion. 

No application to review an order passed on review or on an 


applicatiou for a review shall be entertained. 
THE above section applies to M.S. C. C, 

An application under s. 311 of Act X. of 1877 to set aside a sale in execution 
of a decree having been made by the judgment-debtor, the Court executing the 
decree (Suboraion Judge) disallowed the objections, and passed an order confirm. 
ing auch sale. The judgment-debitor subsequently applied to the Subordinate Judge 
for a review of judgment. The Subordinate Judge, without recording his reasons 
for granting such application, irregularly proceeded at once to pass an order setting 
aside such sale, ation cancuilin,, the previous order confirming it. The anction- 
purchaser appealed to the District Judge. Yhat officer, treating the appeal as one 
from an order granting an applica iow for review of judgment, entertained it, and 
act aside the Subordinate Jidge’s sccon to dir, Meld that the District Judge was 
not justified in entertaining such appeal, sxch order not being one granting an 
application for review, but one s#-tling aside a sale, and as such not appealable. 
Before a review of judgment is grautad, an order granting the application for review 
and the reusons for granting the same should be recorded.—Bhairon Din Singh 
(Judgment-debtor) «. Ram Sahai (Auction-purchaser), I. L. R., 3 Al. 316. 


630. When an application for a review is granted, a note thereof 
Registry of application Sball be made in the register, and the Court 
granted, and order for ree may at once re-hear the case, or make such 
hearing. order io regard to the re-heariug as it thinks 
fit. 
THE above section applies to M. 8. C.C. 


PART IX. 


CHAPTER XLVIII. 
SpaciaL RuLes RELATING TO THE CHARTERED Hicu Courts, 


681. This chapter applies only to High Courts which are or: _ 

Chapter to apply only to hereafter be established under the twenty-fourth 

certain High Conrts. and twenty-fifth of Victoria, chapter 104 (An 
Act for establishing High Courts of Judicature in India), 
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Application of Code to 632. Except as provided iu this chapter, 
High Courts, the provisious of this Code apply to auch High 
Courts. 
High Court to record 633. The High Court shall take evidence, 
judgmeuts according to its and record judgments and orders, iu such man- 
bwa rules. ner as it by rule froin time to time diracts. 


634 Whenever a High Court considers it necéssary that a dectee 
Powor to order execution Ade in the exercise of its ordinary original 
of decree before ascertain civil jurisdiction should be enforced before the 
ment of costs, aud — amount of the costs incurred in the suit can be 
ascertained by taxation, the Court nay o:der that the decree shall be 
executed forthwith, except as td 30 unnch thereof as relates to the costs ; 
and, as to so much thereof as relates to the custs, that the decree 
exeoution for costs sub- may be executed as soon as the amount of the 
sequently. costs shail be ascertained by taxation. 


635, Nothing in this Code shall be deemed to authorize any person 
Unauthorized personsnot 00 behalf of another to address the Court in 
to address Guurt. the exercise of its ordinary origitial civil juris- 
diction, or to examine witnesses, except when the Court shall have, ia 
the exercise of the power conferred by its charter, authorized him s0 to 
do, or to interfere with the power of the High Court to make rules 
concerning advocates, vakils, and attorneys. 


636. Notices to produce documents, summonses to witnesses, and 
Who may serve process every uther judicial process, issued in the 
of High Conrt. exercise of the ordinary or extraordinary original 
eivil jurisdiction of the High Court, and of its matrimonial, testa- 
mentary, and intestate jurisdictions, except summotrises to defendants 
issued under section G4, writs of execution, and notices under 
section 553, may be served by the attorneys in the sutt, or by 
ersons employed by them, or by such other persons as the High Court 
y any rule or order from time to time directs, 


637, Any non-judicial or quasi-judicial act which this Code requires 
Non-judicial ects may be 0 be done by a Jadge, and any act which may 
done by Registrar. — be done by a Commissioner appointed to 
examine and adjust accounts under section 394, may be done by the 
Reyistrar of the Court, or by such uther officer of the Court as the 
Court may direct to do such act. 
The High Court may, from time to time, by rule declare what shall 
be deemed to be non-judicial and quasi-judicial acts within the medhiag 
of this section. | 


688, The following portions of thts Code shalt hot apply to the 
Sections not applying to High Court in the exercise of its ordihary of 
High Osart in original civil extraordinary original civil jurisdiction, ndmely, 
jariediotion. sections 16, 17, and 19, sections 54, clauses (a) 
and (b), 57, 119, 160, 182 to' 185 (both inclusive), 187, 189, 190, 191, 
192 (so far as relates to the manner of taking e@idence), 198 fo 206 
(both inclusive), and so much of section 409 as relates to the making 
of a memorandum ; 
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and section 579 shall not apply to the High Court in the exercise 

: te jurisdiction. . 
of its ais = near Nothing in this Code shall extend or appl. 
oo, sno corcige of insole to any Judge of a High Court in the exercise 
vent jurisdiction. of jurisdiction as an lusolvent Court. | 
‘ch Court may, from time to time, frame forms for an 
639, The Hig prccssding in such Court, and may make rule. 
Power to frame forms. =. +) the books, entries, and accounts to be ker 


by its officers. 





PART X. 





CHAPTER XLIX., 
MISCELLANEOUS. 


640, Women, who, according to the customs and manners of the 
Exemption of certain Country, ought not to be compelled to appear 
women from personal ap- in public, shall be exempt from personal 
pearance. appearance in Court. 
But nothing herein contained shall be deemed to exempt such 
women from arrest in execution of civil process, 


TuE above section applies to M. 8. C. C. and P. S. C. C, 


Tr is not necessary that a special order of Court should be made empowering 
av officer authorized to arrest a purda-nashin lady to enter the zandna of the house in 
which she resides. Under s. 336 of the Civil Procedure Code, if the officer is able 
to enter the house, he may break into any room in the house, including the zandna, 
in order to effect the arrest.—S. M. Kadumbinee Dossee v. S. M. Koylashkaminee 
Dossee, I. L. B., 7 Cal. 19. 


641. The Local Government may, by notification in the official 


Local Government may Gazette, exempt from personal appearance in 
exempt certain personsfrom Court any person whose rank, in the opinion 


perenne aEpee aye « of such Government, entitles him to the pri- 
vilege of exemption, and may, by like notification, withdraw such 
privilege. 


The names and residences of the persons so exempted shall, from 
Lists of names of persons time to time, be forwarded to the High Court 
exempted to be kept in by the Local Government, and a list of such 
Courts. persons shall be kept in such Court, and a list 
of such persons as reside within the local limits of the jurisdiction of 
each Court subordinate to the High Court shall be kept in such subor- 
dinate Court. 
When any person so exempted claims the privilege of such exemp- 
Costa of commission ren. tion, and it is consequently necessary to exa- 
dered necessary by claiming mine him by commision, he shall pay the costs 
privilege. @ of that commission, unless the party requiring 
his evidence pays such costs. . 
Tum above section applies to M.S. C. C. and P. 8. C. C. 


642. No Judge, Magistrate, or other judicial officer shall be liable 


Persons exempt from ar- to arrest under civil process while going to, 
rest under civil process. residing in, or returning from, his Court. 

Aud, except as provided in sections 256 and 643, where any mat- 
ter is pending before a tribunal having jurisdiction therein, or believing 
in good faith that it has such jurisdiction, the parties thereto, their 
pleaders, mukhtdrs, revenue-agents, and recognized agents, and their 
wituesses acting in obedience to a summons, shall be exempt from ar- 
rest under civil process while going to or attending such tribunal for 
the purpose of such matter, and while returning from such tribunal, 


Tux ebove section applies to M.S. C. C. and P. 8. C. C. 


WHERE a8 native of Patna came from Calcutta to Madras on 24th October oa 
account of a suit pending, in which he was plaintiff, and, the case having been 
adjourned on 27th October for seven weeks, remsined in Madras on account of the 
suit and was arrested on 10th November: Held that he was privileged under a. 642 
of ithe Code of Civil Procedure.—In the matter of Siva Bux Savuntharam, I. L. B., 
4 Mad. 317. 


Wuers a defendant in a suit in the High Court was arrested in execution of a 
decree of the Calcutta Court of Small Causes, while attending before an arbitrator 
appointed by the High Court to take a reference in the suit, it was held, thut he was 
privileged from such arrest while su attending, and that the High Court had power 
to direct his release from custody. Small Cause Courts in the presidency towns sre 
subject to the order and control of the High Courts. In the matter of Omirtolal 
Dey, I. L. R., 1 Cal. 78, followed.—In the matter of Jugessur Roy, I. L. R., 5 Cal. 
Law Rep. 170. 


THe general rule that a party to a suit is protected from arrest upon any civil 
procesa, while going to the place of trial, while attending there for the purpose of 
the cause, and while returning home, applies to a defendant to a suit under the 
summary-procedure sections of Act X. of 1877 who has not obtained leave to appear 
and defend, and who, therefore, cannot be heard at the trial. Questions as to the 
privilege of exemption from arrest, in the case of persona arrested under write 
issued from the Small Cause Court in Calcutta, must be governed by the English 
law, and not by s. 642 of the above Act. Itis not a deviuation sufficient to forfeit 
the privilege if the shortest road home is deviated from, and a less crowded and 
more convenient road adopted.—Jn re Soorendro Nath Ray Chowdhry, I. L. R., 5 
Cal. 106. 


A Revenue Court is a “Court of Civil Judicature” within the meaning of s. 
651 of the Code of Civil Procedure. A person, therefore, who escapes from cus- 
tody under the process of a Revenue Court is punishable under that section. 8. 642 
of the Civil Procedure Code only protects an accused persun while he is attending a 
Criminal Court from arrest ‘under that Code.” Held, therefore, where a person, 
who had been convicted by a Magistrate, and had been fined, was arrested in execu- 
tion of the process of a Revenue Court while waiting in Court until the money to 
pay such fine was brought, that such person was not protected from such arrest b 
the provisions of that section, and that, having escaped from custody under nich 
arrest, such person had properly been convicted under 8.651 for escaping from 
“lawful custody.”—Empress of India v. Harakh Nath Singh, I. L. R., 4 All. 27. 


643. When, in a case pending before any Court, there appears to 
Procedure in case of cer- the Court sufficient ground for sending for in- 
tain offences. vestigation to the Magistrate a charge of any 
such offence as is described in section 193, section 196, section 199, sec- 
tion 200, section 205, section 206, section 207, section 208, section 209, 
section 210, section 463, section 471, section 474, section 475, section 
476, or section 477 of the Indian Penal Code, which may be made in 
the course of any other suit or proceeding, or witb respect to any docu- 
ment offered in evidence in the case, the Court may cause the person 
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etained till the rising of the Court, and may then send 
ea s to the Magistrate, or take sufficient bail for his appear- 
the Magistrate. a 

oe The Court shall send to the Magistrate the evidence and docu- 

ments relevant to the charge, and may bind over any person to appear 
aud give evidence before such Magistrate. . 

The Magistrate shall receive such charge and proceed with it ac- 

cording to law. 

Tue above section applies to M. 8. C. C. and P. 8. 0. C. 


644, Subject to the power conferred on the High Court by section 
Use of forms in fourth 639 and by the twenty-fourth and twenty-fifth 
schedule. of Victoria, chapter 104, section 15, the forms 
set forth in the fourth schedule hereto annexed, with auch variation as 
the circumstances of each case require, shall be used for the respective 
purposes therein mentioned. 
Tue above section applies to M 8. C. C. and P.S. C. C. 

Waene the provisions of s. 258 of the Code of Civil Procedure have not been 
complied with, a Civil Court is not debarred from admitting evidence that the decree 
has been satisfied out of Court, for the purpose of an investigation with a view to 
sending the judgment-creditor to a Magistrate under s. 643 of the Code of Civil Pro- 
cedure.—The Queen v. Mutturdman Chetti, I. L. R., 4 Mad. 325. 


645. The language which, when this Code comes into force, is the 
Language of subordinate language of any Court subordinate to a High 
Conrta. Court, shall continue to be the lauguage of such 
subordinate Court until the Local Government otherwise orders ; 
but it shall be lawful for the Local Government from time to time 
to declare what language shall be the language of every such Court. 


THE above section applies to M.S. C. C. and P. 8. C. C. 


645A. In any Admiralty or Vice-Admiralty cause of salvage, tow- 
Assessors in causes of age, or collision, the Court, whether it be 
salvage, do. exercising its original or its appellate jurisdic- 
tion, may if it thinks fit, and upon request of either party to such cause 
shall, summon to its assistance, in such manner as the Court may, by 
rule, from time to time, direct, two competent assessors ; and such asses- 
sors shall attend and assist accordingly. 
Every such assessor shall receive such fees for his attendance as 
the Court by rule prescribes, Such fees shall be paid by such of the 
parties as the Court in each case may direct. 


Tue above section applies to M.S. C. C. and P.S. C. C. 


646. Whenever the Registrar of a Court of Small Causes has 
Power of Registrars of @0Y doubt upon any question of law or usage 
Small Cause Courts to state having the force of law, or as to the construc 
tans tion of a document, which construction may 
affect the merita of the decision, he may state a case for the opinion of 
the Judge ; and all the provisions herein contained relative to the stat- 
ing of a case by the Judge shall apply, mutatis mutandis, to the stat- 

ing of a case by the Registrar. 

Tue above section apphes to M.S. C. C. and P. S.C. C. 
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647. The procedure herein prescribed shall be followed, as far it can 
Miscellaneous proceed. be made applicable, in all proceedings in 
ings. any Court of civil jurisdiction other than suits 
and appeals. 
The High Court may, from time to time, make rules to provide for 
Admission of affdavite as the admission, in such proceedings, of affida- 
evidence. vits as evidence of the matters to which such 
alfidavits respectively relate ; aod such rules, on being published in the 
Jocal official Gazette, shall bave the force of law. 


Tue above section applies to M.S. C. C, and P. 8. C. C. 


AN appeal lies under s. 647 of the Code of Civil Procedure against an order 
of a District Court under s. 5, Act XX. of 1863.—Sult4n Ackeni Sahib and others 
(Petitioners), Appellants, v. Shaik Bava Malimiyar (Respondent), I. L. R., 4 Mad. 
295. 

Tue procedure to be followed upon the sale of an under-tenure is that pre- 
scribed by the Civil Procedure Code. ,8. 311 does not apply only to sales made under 
chap. xix. of the Code, and the sale of an under-tenure may be set aside upon any 
of the grounds mentioned in that section.—Azizoonnessa Khatoon v. Gora Chand 
Dass, I. L. R., 7 Cal. 163. 

Tar provisions of the Letters Patent of 1865, ol. 36, that when the Judges of a 
Division Bench are equally divided in opinion, the opinion of the Senior Judge shall 
prevail, has been superseded by Act X. of 1877, 8. 575 (which is extended to miscella- 
neous proceedings of the nature of appeals by s. 647 of that Act), so far as regards 
cases to whjch s. 575 is applivable—Appaji Bhivav v. Shivl4l Khubeband, I. L. R., 
3 Bom. 204 (F. B.). 

FaiLure to comply with the provisions of ss. 182 and 183 of Act X. of 1877 
(Civil Procedure Code) in a judicial proceeding is an informality which renders the 
deposition of an accused inadmissibie in evidence on a charge of giving falne evi- 
dence based on such deposition; and under s. 91 of Act I. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible.—In the matter of 
the petition of Mayadeb Gossami. The Empress v. Mayudeb Gossami, I. L. R., 6 
ral. 762. 

' Ss. 25 and 647 of the Civil Procedure Code (Act X. of 1877) are both applicable to 
Courts of Small Causes in the Mufasaal, and the former section is extended by the 
latter to execution-proceedings in such Courts. Under s. 26 of the Civil Procedure 
Code (Act X. of 1877), the District Judge has power to withdraw an application for 
execution of a decree from a subordinate Court (such ag a mufassal Court of Small 
Causes) and to dispose of it himself, or to transfer it to another subordinate Court 
competent to deal with it. The distinction made for the purposes of limitation be- 
tween suits, appeals, and applications by the Limitation Acts, has no bearing upon 4 
question of jurisdiction.—Balaji Kanchoddas as Manager of the Estate of Mohanlal 
Dalsukhrain, Deceased (Applicant), I. L. R., 5 Bom. 680. 


648, Where any Court desires that any person shall be arrested, or 
Picsadule: when: pececs that any property shall be attached, under any 
to be arrested or property provision of this Code not relating to the exe- 
to be attached is outside cution of decrees, and such person resides or 
cite. property is situate outside the local limits of its 
jurisdiction, the Court may, in its discretion, issue a warrant of arrest 
or make an order of attachment, and send to the District Court within 
the local limits of whose jurisdiction such person or property resides or 
is situate a copy of the warrant or order, together with the probable 
amount of the costs of the arrest or attachment. 
The District Court shall, on receipt of such copy and amount, 
cause the arrest or attachment to be made by its own officers, or by a 
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Court subordinate to itself, and shall inform the Court which issued or 
made such warrant or order of the arrest or attachment ; 

and the Court making any arrest under this section shall send the 
person arrested to the Court by which the warrant of arrest was issued, 
unless he furnishes sufficient security for his appearance before that 
Court, or (where the case is one under Chapter XXXIV.) for satisfying 
auy decree that may be passed against him by such Court, in either of 
which cases the Court making the arrest shall release him. 


THE above section applies to P. 8. C. C. 


A pecrre of a Small Cause Court can be executed by it at any place within the 
local limits of the District Court to which it is subordinate, as defined by Act X. of 
1877, 8. 2, without having recourse to the procedure under 8s, 648, which applies only 
to cases in which « decree passed in one district has to be executed in another dis- 
trict.— Badan Bebujea v. Kala Chand Bebajea. I. L. R., 4 Cal. 823. 

Act X. of 1877, s. 223, does not apply to a Small Causes Court, and s. 648 does 
not apply to a case in which the defendant resi@es within the same district in which 
the Court issuing a warrant is situate, Consequently, a Small Cause Court may issue 
a warrant for the arrest of a person residing in another district, but not if he resides 


within the same district in which the Court is situate, but outside its local jurisdic- 
tion.—Chunilal Sobh4ra4m v. Purbhudds Kursandas, I. L. R., 2 Bom. 560. 


649. The rules contained in Chapter XIX. shall apply to the exe- 

Rules applicable to all CUtion of any judicial process for the arrest of 

civil process for arrest, sale, @& person or the sale of property or payment of 

or payment. money, which may be desired or ordered by a 
Civil Court in any civil proceeding. 

In the same chapter, the expressiov “Court which passed a decree,” 
or words to that effect, shall, unless there is something repugnant in the 
context, be deemed to include, where the decree to be executed is pass- 
ed in appeal, the Court which passed the decree against which the ap- 
peal was preferred, and, where the Court which passed the decree to be 
executed has ceased to exist or to have jurisdiction to execute it, the 
Court which, if the suit wherein the decree was passed were institut- 
ed at the time of making application for execution of the decree, would 
have jurisdiction to try such suit. , 


THE above section applies to M. §. C. C. and P. S.C. C. 


Attnovan the High Court, in its Appellate Side, does not, as a general rule, exe- 
cute its own decrees or orders, yet this circumstance in no way affects the vitality 
of its jurisdiction in this respect, and it cannot therefore be included among Courts 
which have ceased to have jurisdiction to execute decrees as specified under s. 649 
of the Code of Civil Procedure.—Hurro Pershad Roy v. Bhupendro Narain Dutt, 
I. L. R,, 6 Cal. 201. 


Per Gaara, C..1.—S. 649 of the Civil Procedure Code as amended by Act XII. 
of 1879, which explains the meaning of the expression, the “ Court which passed 
the decree,” dues not exclude the Court which originally passed the decree as being 
a Court in which an application for execution should be made, but merely includes 
another Court. When, therefore, a Court which has passed a decree has ceased to 
have jurisdiction to execute it, the application for execution may be made either to 
that Court, although it has ceased to have jurisdiction to execute the decree, or to 
the Court which (if the suit wherein the decree was passed were instituted at the 
time of making application to execute it) would have jurisdiction to try the suit. Per 
Field, J.—A Court does not cease to be “ the Court which passed the decree" merely by 
reason that the head-quarters of such Court are removed to another place, or merely 
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because the local limits of the jurisdiction of such Court are altered. An application 
for the transfer of a decree under the provisions of s, 223 and the following section 
of Act X. of 1877 is a step in aid of the execution of the decree within the mean- 
ing of cl. 4, art. 179, sch. ii. of Act XV. of 1877.—Latchman Pundeh v. Maddan 


Mohun Shye, I. L. R., 6 Cal. 513. 


650. The provisions of Chapters XIV. and XV., relating to wit- 

Application of ruleaasto nesses, shall apply to all persons required to 

witnesses. give evidence or to produce documents in any 
proceeding under this Code. 


THE above section applies to M. 8. C. C. and P.S. C. C. 


650A. Summonses issued by any Civil or Revenue Court situate 
Service of foreign sum. beyond the limits of British India may be sent 
monses. to the Courts in British India, and served as if 
they had been issued by such Courts: Provided that the Courts issu- 
ing such summonses have been established by the authority of the Go- 
vernor-General in Council, or that the Governor-General in Council has, 
by notification in the Gazette of India, declared the provisions of this 
section to apply to such Courts. 
The Governor-General in Council may, by like notification, cancel 
ary notification made under this section, but not so as to invalidate the 
service of any summons served previous to such cancellation. 


THE above section applies to M.S. C. C. and P. S.C. C. 


651, Whoever offérs any resistance or illegal obstruction to the 
Penalty for resisting ap. awful apprehension of himself under this Code, 
prehension orescaping from or under the warrant of any Civil or Revenue 
custody under Code or civil (Court, or escapes or attempts to escape from 
Ceears any custody in which he is lawfully detained 
under this Code or under such warrant, shall, on conviction before a 
Magistrate, be punished with imprisonment for a term which may ex- 
tend to six months, or with fine which may extend to one thousand 

rupees, or with both, 

Tue above section applies to M. 8. C. C. and P. 8. C. C. 

‘A Ravenvs Court is a “Court of Civil Judicature” within the meaning of s. 
661 of the Code of Civil Procedure. A person, therefore, who escapes from cus- 
tody under the process of a Revenue Court is punishable under that section. S. 642 
of the Civil Procedure Code only protects an accused person while he is attending a 
Criminal Court from arrest “under that Code.” Jielid, therefore, where a person, 
who had been convicted by a Magistrate, and had been fined, was arrested in execu- 
tion of the process of a Revenue Court while waiting in Court until the money to 
pay such fine was brought, that such person was not protected from such arrest b 
the provisions of that section, and that, having escaped from custody under a 
arrest, such person had properly been convicted under s. 651 for escaping from 
“ lawful oustody.”—Empress of India ». Harakh Nath Singh, I. L. R., 4 All. 27. 


652, The High Court may, from time to time, make rules consistent 

Power to make subsidiary With this Code to regulate any matter connected 

rules of procedure. with its own procedure or the procedure of the 

Courts of Civil Judicature subject to its superintendence, All such 

rules shall be published in the local official Gazette, and shall thereupon 
have the force of law, 

Tax above section applies to M. 8. C. C. o. 
C. P, 37 
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THE FIRST SCHEDULE. 


(See section 3.) 


ACTS REPEALED. 


en SER = ae A RY 





coe warner 


Number and ycar. Subject or title. Extent of repeal. 








X. of 1877. | The Code of Civil Proeedure. So much as kas not been 
repealed. . 


XII. of 1879. | Amending Act X. of 1877, &c. Sections one to one hun- 


dred and three (both 
inclusive). 


VII. of 1880, | Merchant Shipping ies +.» | Section eighty-five. 





THE SECOND SCHEDULE. 
(See section 6&.) 


‘and Sections of this Code extending to Provincial 
. Courts of Small Causes, 
PRELIMINARY : Sections 1, 2, 3, and 5. 


CHAPTER I.—Of the Jurisdiction of the Courts and Mes Judicata, except 
nection 11. 

CiaPrer I1—Of the Place of Suing, oxcept section 20, paragraph 4, and 
sections 22 te 24 (both inclusive). 

Cuapren = TIL—Of Parties and their Appearances, Applications, and Acts. 


CnaPrrer IV.—Of the Frame of the Suit, except section 42 and section 44, 


rule a. 
Cuaprer V.—Uf the Institution of Suits. 
Cuarrer VI.—OF the Issue and Service of Sammons, except section 77. 


Cuapren VIL—Of the Appearance of the Purtivs and Consequence of Non- 
appearance. 
Cuarren VIIT.—Section 111, Sct-off. 


Cuarrkr IX.—Of the Ne of the Parties by the Court, except sec- 
tion 119. 


CHAPTER X.—Of Discovery and the Admission, &c., of Documents. 


Cuarrzn = XII—Section 155, first paragraph, Judgment where either party 
fails to produce his evidence. 
Cuarren XITI—Of Adjournment. 


Cuarren XIV.—Of the Summoning and Attendance of Witnesses. 


Cuarrern XV.—Of the Hearing of the Suit and Examination of Witneases, 
<VIL—oF Saas coer Ae to 188 (both inclusive). 
HAPTER _ udgment und Decree, except sections 207, 211 
O12, 213, 214, and 215. wilt i 
Cuarren ZVIII.—Sections 220, 221, and 222, Of Coste. 


CHarTrEnr 


CUAPTER 


Cuarrern 
CHAPTER 
CHAPTER 
CHhAPTER 
CRAPTER 
CrarrxR 
CHAPTER 
CHaPrrer 


CHAPTER 
CRAPTER 


Cuarrsr 


Cuapren 
CHarren 
Crarrer 


Crarrren 
CrAPTER 
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X1X:—Of the Exceution of Decrees, sections 223 to 236 (both 
inclusive), 239 to 258 (both inclusive), 259 (except so 
far as relates to the recovery of wives), 266 (excopt 
sv fur ag relates to immoveable property), 267 to 272 
(both inclusive), 273 (eo fur as relates to decrees for 
moveuble pruperty), 275 to 280 (both inclusive), 283, 
264 (so far as relates to moveable property), 285, 286, 
287, 288, 289, 290, 291, 292, 293 (so far as relates 
to re-sales under 297), 294 to 303 (both inclusive), 
328 to 333 (both inclusive, so far os relates to move- 
uble property), 336 to 343 (both inclusive). 

XX.—Section 360, Power to invest certain Courts with Insol- 
vency-jurisdiction. 

XXI.—Of the Death, Marriuge, and Insolvency of Partice. 

XXIJ.—Of the Withdrawal and Adjustment of Suits. 
XXIT.—Of Payment into Court. 

SXIV.—OF requiring Security for Costs, 

XXV.—Of Cominissions, 

XX VI.—Suits by Paupers. 
XXVII.—Suits by and against Government or Government Servants. 

XXVIII.—Suits by Alions and by and against Foreign ond Native 
Rulers, except the first paragraph of section 433. 

XXITX.—Suits by and against Corporations and Companica. 

XXX.—Suits by and aguinst Trustees, Executors, and Adminis- 
trators. 

XXXI.—Suits by and against Minors and Porsons of unsound 
ind. 
XXXII.—Suits by und against Military Men. 


XXXIII.—Interpleader. 


XXAIV.—OF Arrest und Attachment before Jadgment, cexcopt as 
regards immoveable property. 

XXXVI.—Appointment of Receivers, 

XXXVIT.—Reference tv Arbitration, sections 506 to 526 (both inclu- 


AIVG). 
Carrer XXXVIIIL—Of Procecdings on Agreement of Parties. 


Crarrke 
CHAPTER 
CHAPTER 


ALVI.—Reforence to and Revision by Ligh Court. 
XLVIL—Of Review of Judginent. 


ALIX.—Miscellancous, sections 640 to 647 (both inclusive), sce- 
tions 649 to 652 (both inclusive). 


THE THIRD SCHEDULE. 
(See section 7.) 
Bombay Enactments. 


Bombay Regulation XXIX., 1827. 
VIL, 130. 

I., 1831. 
AVI, 1831. 


” * 
¥) $? 
"9 ” 
Act XIX. of 1832. 
» MLIL of 1842. 
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THE FOURTH SCHEDULE. 
(See section 644.) 


FORMS OF PLEADINGS AND DECREES. 
A.—PLAINTS. PART I. 


No. 1. 
For Money Lent. 
In tue Court oF , AT 
Civil Suit No. 
B., of 
against 
C. D., of 
A. B.,, the above-named plaintiff, states as follows :— 
1. Thatonthe day of 18 , at , he lent the defendant 
rupees, repayable on demand [or on the day of ; 
: Sig the defendant has not paid the same, except rupees, paid on the 
ay O 18. 
iy the plaintiff cluima exemption from any law of limitation, say :— 
_ The plaintiff wasa minor [or insane] from the day of till the 
ay of A 
4. The plaintift prays judgment for rupees, with interest at per 
cent, fromthe = day o 18, 


[Nors.—The object of stating whon the debt is to be repaid is morely to fiz a date 
"*  * Tf, therefore, interest is not claimed, the statement may be omitted. ] 


No. 2. 
For Money REcEIVED To Piaintivr’s Use. 
( Title.) 
A. Boand G. #H.,, the above-named plaintiffs, state as follows — 
1. That on the day of 18 , ut , the defendant received 
rupees [er a cheqne on the Bank for rupees] from one 
E. F. for the use of the plaintiffs. 
2. That the defendant has not paid [or delivered] the same accordingly. 
3. Tne plaintiffa pray jadgment for rupees, with interest at per 
cent. fromthe duy o 18. 


No. 3. 
Fur Prick vr Goods sop py a Facror. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 


1. Thatontho day of 18 ,at , he and E. F., since deceased, 
delivered to the defendant [ene thousand barrels of flour, five hundred maunds of rice, 
or as the case may be} for eale upon commission, 


2. That on the ~ day of 18, [or on some day anknown to the plaintiff, 
before the day of 18 j, the defendant sold the said merchandise for 


ru . 
8. That the commiasion and expenses of the defondant thereon amount to 


rupecs. 
4. Thaton the day of 18 , the plaintiff demanded from the de- 
fendant the of the said merchandise. 

5. That be bas not paid the same. 
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No. 4. 
For Money agceivap BY Derenpart THROUGH THE PLAINTIFF'S Mistake 
or Fact. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the = day of 18 , at , the plaintiff agreed to buy 
and tho defendant agreed to sell bars of silver at annas per tula of 


fine silver. 

2. That the plaintiff procured the said bara, to be assayed by one &. F., who was 
paid by the defendant for such assay, und that the said E. F. declared each af the 
said bars to contain 1,500 tolas of fine silver, and that the plaintiff uccordingly paid 


‘the defendant rupees annas therofor. 
3. That each of the said bars did contain only 1,200 tolas of fine silver. 


4. That the defendant has not repaid the sum so overpaid. 
[Demand of judgment.] 


(Norz.—A demand of repayment is not necessary, but it may affect tho question of 
interest or the costs. | 


No. 5. 
For Monsgy Paip to a Top Parry at THE Derenvant'’s Request. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. Thatonthe day of 18 ,at » at the request [or by the 
ae of the defendant, the plaintiff paid to one E. F. rupees 
at, in consideration thereof, the defendant promised [or became bound] to 
pay the same to the plaintiff on demand [or aa the case may be}, 
3. That(on the day of 18 , the plaintiff demanded payment of the 
game from the defendant, but} he has not paid the same. 
[Demand of judgment.] 


{Norz.—If the request or authority is implied, tho plaint should stato facta raiaing 
the implication. ] 


No. 6. 

For Goons sop aT 4 Fixep Paics anp Dariverep. 
(Titie.) 

A. B., the baat eh states as follows :— 

L. Thaton the day of at , E. F., of » deceased, 
sold and delivered ta the defendant ae "ieeaiel barrels of flour, or the goods men- 
tioned in the schedule hereto annexed, or sundry goods}. 

2. That the defendant promised to pay 1 ape for the said goods on 


sere for o ran day o some day before the plaint wus filed]. 
not paid the same. 


ri That rege said FE, F. in his lifetime made his will, whereby he appointed 
the plaintiff executor thereof. 

5. That on the day of 18 , the said £. F’ died. 

6. That onthe day of probate of the ssid will was granted to the 
aa by the Court of 


7. The plaintiff as executor as aforesaid [Demand of judgment.} 


[Nors,—tf Oy ees permease veneer ee ese a Jato for 
the commencement of interest. } 
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No. 7. 
Goons soLD aT 4 RessoNaBLs Perce awd DELivErEd. 
( Title.) 
A. B,, the above-named dae states as follows :— 


1. That onthe day of at , plaintiff sold and delivered 
to the defendant [sundry aetieloe of ee furniture}, but no express agreement was 
made as to the price. 


2. That the same were reasonably worth rupees. 
3. That the defendant has not paid the same. 
[Demand of judgment.} 


{Nore.—The law implies a promise to pay eo much as the goods are reasonably worth. } 


No. 8. 


For Goons DELIVERED To A Tord PARTY AT DEFENDANT'S R&QUEST AT A 
Frirxep Price. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 


1. That onthe dy of 18 , ot piston sold to the defehd- 
ant [one hundred barrels of flour], and, at the request of the defendant, delivered 
the same to one £, F. 
2. That the defendant promixed to pay to the plaintiff rupees therefor. 
3. That he has not paid the sume. 


{Demand of judgment. ] 


No. 9. 
For N&cexsauims FURNISHED TO THE FaMILy or Dgrenpant's Tesrator Wirnour 
1a Express Request, Ay A Ra@AsONABLE Paior. 
( Title.) 
A. B., tho ine aa eas states as follows :—~ 
1. That va the at , plaintiff furnidhed | to 
(Mary Jones], the wife of ames Jones), eae. at her requeet, sundry articles 
Ue Cy vod a clothing], but uo express agreement was mude as to the price. 
2. That the same were sation for her. 
3 That the samo were reasonably worth rupees. 
4. That tho said James Jones rofused to pay the samo. 
5. That the defendant is the executor of the last will of the said James Jones. 





[Demand of judgment.} 
No. 10. 
For Goons sop at A Fixen Prics. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. Thatonthe = day of 16 ,at the plaintiff sold to Z. P, 
of , deceased all the rope then graving on his farm én 

2. That the said £. F. promimed to pay the plainti rupeos for the same. 
$8. That he did not pay the eame. 
4. That tho defendant is administrator of the estate of the said EL F. 


[Demand uf judymont.] 
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No. 11. 
For Goops sup at A Reasowasis Price. 
( T'tle.) 
A. B., the above-named plaintiff, states as follows :— 

1. That onthe day of 18 , at _ E. F,, of » 8ald to 
the defendant [all the fruit growing in hia orchard in h but no eXpross agroo- 
ment was made as to the price. 

2. That the same waa reasonably worth rupees. 

3. That the defendant has not paid the same. 

4. That on the day of the High Court of Judicature at Fort William 


duly adjudged the said E. F. to bo a lunatic, and appointed the plaintiff committes 
of his estate, with the usual powers for the management thereof. 
5. The plaintiff aa committee as aforesaid [Demand of judgment]. 


[Nors.—When the lunatic’s estate is not aubject to the ordinary original jurisdic. 
tion of a High Ooart, for paragraphs 4 and 5 substitute tho following :—] 


4. That on the = day of the Civil Court of duly adjudged 
the said EZ. F. to bo of unsound mind and incapable of managing his affairs, and 
appointed the plaintiff manager of his estate. - 

5. The plaintiff as manager as aforesaid [Demand of judygment.] 


No, 72. 
For Goons Mang AT DEFENDANT'S RgQUEST, AND NOT ACCEPTED. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at ELF. of ,agreed with 
the plaintiff that the pet should inake for him (air tables and fifty chaira), and 
that the said ZF. should pay for the same upon delivery thereof rupocs. 


2. That the plaintiff made the said goods, and on the day of 
offered to deliver the sume to the said 2. £, and has ever since been ready and 
willing so to do, 

3. That the said E. F. has not accepted the said goods or paid for the same. 

4. That on the day of 18 , the High Court of Judicature at Fort 
William duly adjudged the said E. F. to be a lunatic, and appointed the defendant 
cominittee of his cxtate. 

&. The plaintiff prays judgment for rupees with interest from the 
day of at the rateof per cent. per annum, to be paid out of the estate of 
the said Z. #. in the hands of the defendant. 





No. 13. 
For Dericizncy vrox « Rx-satz [Goovs Sotp ar Auction]. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 


1. Thaton the day of 18 ,at , plaintiff pat up at auction 
sundry [articles of merchandise}, subject to the condition that all goods not paid 
for and removed by ithe purchaser thereof within [/en days) after the sale should be 
re-aold by auction, on his account, of which condition the defendant had notice. — 

2 That the defendant purchased (one crate of crockery) at the said auction at 
the price of rupees. 

3. That the plaintiff was ready and willing to deliver the same to the defendant 
on the said day and for [ten days] thereafter, of which the defendant had notice. 

neal the na eed did a ae _ the a oe purchased by him, nor 
pay or, within [ten days] after 2, nor afterwards. 

6. That onthe day ue 18, , the plaintiff re-sold the aaid 


at 
[erate of crockery}, on account of the defendant, by public auction, for 
Fupecs. 
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6. That the expenees attendant upon such re-sale amounted to rupees. 
7, That the defendant has not paid the deficiency thus arising, amounting to 
ru 
ia [Demand of judgment.] 


[Norx to § 4.—Unilessa the seller agreed to deliver, the purchaser must fetch the 
goods, See Act 1X. of 1872, nee. 93, ] 





No. 14. 
For tne Pourcnase-monery or LANDS CONVEYED. 
( Title.) 
A.B. = pia named any states as follows :—~ 
1. That on the any at » at » the epeeee sold [and con- 
veyed] to the defendant (t a house and conpoaell No. _, in the city of or a 
farm known as or a piece of land | 258 &c.}. 
2. That the defendant promised to pay the plainti rupees for the said 


[house and compound, or farm, or land]. 
8. That he has not paid the same. 
. [Demand of judgment.} 


[ Norx.—-Whare there has been no actual conveyance, aay in § 1, “‘ sold to the defendw 
ant the house, &o., and placed him in possession of the same.” } 
No. 15. 


For THE Purcuase-MonRyY OF IMMOVEABLE PROPERTY CONTRACTED TO BE 80LD, BUT 
NOT CONVEYED. 


( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. Thaton the = day of 18 , at , the plaintiff and defendant 


rautually agreed that the plaintiff! should acll to the defendant, und that the defend- 
ant should purchase from the plaintiff [the house, No. , in the town of 

or one hundred bigh4s of land in , bounded hy the East Indian railroad, 
and by the other lands 7 the plaintiff | ay rupees. 

Z. That on the of at , the plaintiff tendered [or 
waa ready and willing, and offered to ae vente a sufficient instrament of conveyance 
of the said property to the defendant, on payment of the said sum, and still is ready 
and willing to execute the same. 

8. That the defendant has not paid the said sum. 


{Demand of judgment.) 
No. 16. 
For Suavice at a Fixep Price. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That onthe = day of 18 , at , the defendant [hired plaint- 
iff as a clerk, at the salary of rupees per year]. 
2. That from the [anid day}, until the = day of 18 , the plaintiff 


verved the defendant as bie [clerk.] 
3. That the defendant has not paid the said salary. 


[ Demand of judgment.] 


Nu. 17. 
For Services at «4 Reasunasiz Price. 
( Title.) 
A. B., the above-named plaintiff, s‘ates as followa :-— 


1. That between the = day of 18 ,andthe day of 18 
at , plaintiff [executed sundry drawings, designs, and diagrams) for the 
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defendant, at his request ; but no express agreement was made as to the eum to be 
id for such services, 


2. That the said services were reasonably worth rupees, 
3. That the defendant has not paid the same. 


[Demand of judgment.) 


No. 18. 
For Services anp Mareaiaus aT a Fixep Price. 
( Title.) 
A. B., Rat Gea reas raga as follows :—~ 
1. That on the 


a ae , plaintiff {furnished the 
paper for and printed one thousand siphe - a book called ] tor the defend- 
ant, at his request Fo delivered the sane to him]. 
2. That the defendant yews to pay rupees therefor. 
3. That he has not paid the same. 
[Demand of judgment.) 
No. 19. 
For Services AND MATRRIALS AT A REASONABLE Price. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 ,at , plaintif built a house 
known asa No. , in Jj, and furnish: ‘d the materials therefor, for the 


efendant, at his request, but no express agreement was made as to the price to be 
paid for such work and materiale. 





2. That the said work and materials were reasonably worth rupees. 
3, That the defendant has not paid the same. 
[Demand of j;udgment.} 
No. 20. 
For_ RENT RESERVED IN A LEASE. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 ,at the defendant entered into 


a contract with the plaintiff, under their hands, a copy of which is hercto annexed. 
[ Or state the substance of the contract.) 


2. That the defendant bas not paid the rent of the [month] ending on the 
day of 18 , amounting to rupees. 


[Demand of judgment.] 
Amther Form. 
1. That the plaintiff let to the defendant a house, Ne. 27, Chowringhee, for 


veven years, to huld from the day of 18 , at rupees & year, pay- 
able quarterly. 
2. That of such rent quarters are dne and unpaid. 
[Demand of jadgment.] 
No, 21. 
For Use ann Occupation At A Fixup Rent. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. Thaton the day of 18 , at , the defendant hired from 
the plaintiff [the house No. , Strect]. at the rent of rupees, payable 
on the first day of ; 


C. P. 38 
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9. That the defendant occupied the said premises from the day of 


to tl day of. 18. . 
3 3. That the defendant has a paid rupees, being the part of said rent 


‘due on the first day of 
[Demand of judgment.] 


No. 22. 
For Use anp Occupation aT A REASONABLE RENT. 
( Title.) 
A. B., the above-named pluintiff, exccutor of the will of X. Y., deceused, states 


follows :— 
2 1. That the defendant occupied [the house, No. , eae by permission 
of the said X. Y., from the day of 18 , until the ay of 
18 , and no agreement was made as to payment for the use of the said premises. 
2, That the use of the said premises for the suid period was reasonably worth 


rupees. 
8. That the defendant has not paid the same. 


4. The plaintiff as such executor as uforesaid prays Judgment for rupees. 

No, 23. 

For Boarp anp Lopaina. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That from the = day of 18 , until the day of 18 , 
the defendant occupied certain rooms in the house uy ; Street], by per- 
mission of the plaintiff, and was furnished by the plaintiff, at his request with meat, 


drink, attendance, and other necessaries. 
2. That, in consideration thereof, the defendant promised to pay (or that no 
agrecment was made ax to payment for such meat, drink, attendance, or necessaries, 


but the same were reasonably worth] the sum of rupees. 
3. That tho dufendant hax not paid the same. 
[Demand of judgment.] 
No. 24. 
For Freiant or Goons. 
( Title.) 
A. B., the above-named pluintiff, states as follows :— 
1. That on the day of 18 ,at . plaintiff transported in [his 
barge, or otherwise] [one thousand barrels of flour or sundry goods] from 
to , at the request Of the defendant. 


2. That the defendant promised to pay the plaintiff the sum of [one rupee per 
barrel} as freight thereon. (Or that uo agreement was made as to payment for such 
transportation, but such transportation was reasonably worth rupees }. 

s That the defendant has not paid the same. 


{ Demand of judgment. ] 


No, 25. 
For Passacs-mMongy. 
(Title.) 
A. B., the above-named plaintiff, states as follows :—~ 


1. That on the day of 18, plaintiff conveyed the defendant 
his ship, called the } from to at his request. - 
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_ 2. That the defendant promised to pey the pluintiff rapees therefor. 
(Or that no agreement was made as to the price of the said passage, but the said 
ge wan reasonably worth rupees. ] 
3. That the defendant has not paid the same. 
{Demand of judgment.] 
No. 26. 
On an AWarp. 
( Title.) 
A. B., the above-named plaintiff, states as follows :-— 
1. That on the day of 1k , at , the plaintiff and defendant, 


having a controversy between them concerning [a demand of the plaintiff for the 
price of ten barrels of oil, which the defendant refused to pay], agreed to submit 
the same to the award of EL FL and (@. /0, us arbitrators [or entered into an agroe- 
ment, a copy of which is hereto annexed], 


2. That on the day of 18 , at , the said arbitrators awarded 
that the defendant should [pay the plaintitf rupees]. 

8. That the defendant has not paid the same. 

[Demand of judgment.] 
[Norz.—Thie will apply where the agreement to refer is nos filed in Court, } 
No. 27. 
On A Forrion JUDGMENT. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 , at , in the State [or Kingdom} 
of , the Court of that State for Kingdom), in a suit therein pendin 
between the plaintiff and the defendant, daly adjudged that the defendant shoul 
pay to the plaintiff rupees, with interest from the said date. 


2. That the defendant has not paid the same. 
{Demand of judginent.] 


Lend uictnamnatememei ie teat aa Lieeamttorlonne Tremaine toned 


PLAINTS UPON not one oF FOR THE PAYMENT 


MONEY ONLY. 
No. 28. 
On an ANNUITY Bonn. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 ,at , the defendant by his bond 
became bound to the plaintiff in the sum of rupees to be paid by the defend- 
ant to the plaintiff, subject to a condition that, if the defendant should py to the 
plaintiff rupecs half-yearly on the ayof and the ay of 

in every year daricg the life of the plaintiff, the said bond should be void. 

2. That afterwards, onthe day of 18 , the sum of rupees 
for of the said half-yearly payments of the said annuity became due to the 
plaintiff, and is still unpaid. ; 

[Demand of judgment.} 
No. 29. 
Payee AGAINST MARER. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That onthe day of 18 ,at _, the defendant, by his pro- 

missory note, now overdue, promised to pay to the plaintiff rupees 


(daye) after date. 
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2. That he has not paid the eame [except rupees, paid on the day of 
18}. 


{Demand of judgment.] 
[Nore.—-Where the note is payable after notice, for paragraphs 1 and 2 substitute :—] 


1. That on the day of 18 , at , the dofendant, by his 
promissory note, promised to pay to the plaintiff rupees months 
after notice. 

2. That notice was afterwards given by the plaintiff to the defendant to pay 
the sume monthe after the said notice. 

. 3. That the said time for payment has elapsed, but the defendant has not paid 
the sare. 
Where the note is payable at a particular place, say—] 

L. That a the day of sia 18 ,at ie defendant, by his pro- 
missory note, now overdue, promised to pay to the plaintiff [at Messrs. A and Co.’s, 
eee rupees mouths after date. 

2. That the ote was di 


paid n uy presented for payment [at Messrs. A and Co.'s} 
aforesaid, but hus not been puid. 


Written Statement of the Defendant. 
In the Court, &c. 
C. D., the above-named defendant, states as follows :— 


1. The defendant made the note sued upon under the following circumstances : 
Tho plaintiff and defendant had for some years been in partnership as indigo-manu- | 
facturers, and it had been agreed between them that they should dissolve partner- 
ship, that the plaintiff should retire from the business, and that the defendant shonld 
take over the whole of the partuership-assets and liabilities, and should pay the 
plaintiff the value of his share in the asucts after deducting the liabilities. 

2. The plaintiff thercupon undertook to examine the partnership-books, and 
enquire into the state of the Ledeen Higa and liabilities ; and he did accord- 
ingly oxamine the eaid books and make the said enquiries, and he thereupon repre- 
sented to the defendant that the assets of the firm excoeded Ra. 1,00,000, and that 
the liabilities of the firm were less than Rs. 30,000, whervas the fact was that the 
asscts of the firm were less than Rs. 50,000, and the liabilities of the firm largely 
exceeded the asscta. 

3. Tho misrepresentations mentioned in the second paragraph of this statement 
induced the defendant to make the note now sued on, and there never was any other 
consideration for the making of such note. 


No. 30. 
First InpoRSEE AGAINST MAKER. 
( Title.) 
A. B,, the above-named plaintiff, states as follows :— 


1. That onthe day of 18 , at , the defendant, by his pro- 
missory note, now overdue, promised to pay to the order of E. F, [or to E. F. or 
oe rupecs | days after date). 

. That the said BE. F. indorsed the same to the plaintiff. 

3. That the defendant has not paid the same. 


[Demand of judgment.) 
No. 31. 
Sunsrqvuenr Inponsee aaarnsT Maken. 
A. B., the above-named plaintiff, states as follows :— 
’ fas im the ences aletig iad hada | 
: t the same waa, by the indoreemont of the sid E. F. and of G. H. and 


1 
2 
Z. Jt and others) transferred to the plaintiff. 
. That the defendant has not paid the same. 


{Demand of judgment.]} 
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No. 32. 
Firsr Inporsex against First INporser. 
( Title.) 
A. B., the above-named plaintiff, states ae follows :—. 
1. That £. F., on the day of 18 ,at , by his promissory 
note, now overdue, promised to pay to the defendant or order rupees 


months after date. 
2. That the defendant indorscd the same to the plaintiff. 
3. That on the day of 18 , the sume was duly presented for payment, 
but was not paid. 


[Or state facts excusing want of presentinent.) 


4. That the defendant had notice thereof. 
§. That be has uot paid the sume. 


Demand of judgment. 
g 


No. 33. 
SUBSEQUENT INDORSEE AGAINST First INDORSER ; THe INDORSEMENT BEING SPRCIAL. 
( Title.) 
A. B., the above-named plaintiff, states as follows :~ 


1. That the defendant indorsed to one E. F. a promissory note, now overdue, 
made [or purporting to have been made] by one G. #/., on the day of 
18 ,at , to the order of the defendant, for the sum of rupees 
[payable days after date], 

2. That the same was, by the indorsement of the said E. FP. [and others], 
vay to the plaintiff. [Or that the said KE. F. indorsed the same to the 

laintiff. 

‘i 3,4, and 5. (Same as 3, 4, and 5 of the last preceeding form.] 


[Demand of judgment.) 


No. 34. 
SupseQuext INDORSEE aGaInsT HIS IMMEDIATE INDORSER. 
( Title.) 
A. B., the above-named plaintiff, states as follows :-— 
1. That the defendant indorsed to him a promissory note, now overdue, made [or 


purporting to have been made] by one E. F., on the = day of 18 , at 
, to the order of one G. 1/., for the sum of rupees[payable days after 


date}, and indorsed by the said G. H. to the defendant. 
2, 3, and 4. [Same as in 3, 4, and 5 in Form No. 33.) 


{Demand of judgment.} 


No. 35. 
Suzsequent Inporszr aGainet IntermeEpiatre INpoRsER. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That a promissory note, now overdue, made, [or purporting to have been made] 
one E. F., on the day of 18 ,at , to the order of one G. #., for 
sum of rupees [payable days after date], and indorsed by the said (7. 
Hi to the defendant, was, by the indorsement of the defendant [and others], transfer- 
red to the plaintiff. 
2,3, and 4. [As in No. 32.] 


(Demand of judgment.] 
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No. 36. 
Sunesquent Inporsee acarnst Maken, AND Firgst anD SzeconpD Inporszr. 
In tHe Court oF AT ‘ 
Civil Suit No. ‘ 
A. B., of 
ainst 
' D., of 
E. F., of 
and 
G. H., of 
A. B., the above-named plaintiff, states as follows :—_ 
1. That on the day of 18 ,at , the defendant, C. D., by his 
promissory note, now ovendue, promised to pay to the order of the defendant, FZ. F., 
s{ months after date]. 


rupee 

2. That the said EL. F. indorsed the same to the defendant, G. H., who indorsed 
it to the plaintiff. 

3. That on the day of 18 , the same was presented [or state facts 
excusing want of presentment] to the said C. D. for payment, but was not paid. 

4. That the said KL. F. and G. H. had notice thereof, 

6. That they have not paid the same. 


{Demand of judgment.) 


No. 37. 
DRAWER AGAINST ACCEPTOR. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 


1. That on the day of 18 at , by his bil of exchange, 
now overdue, the plaintiff required the defendant to pay to him rupees [ 
days after date, or sight, thereof}. 

2. That the defendant accepted the said bill. [Jf the hill is payable at a certain 
time after sight, the date of acceptance should be stated ; otherurize it ts not necessary. ] 

§. That he has not paid the same. 

4. That by reason thereof the plaintiff incurred expenses in and about the pre- 
senting and noting of the bill, and incidental to the dishonour thereof. 


[Demand of judgment. ] 
[Nors.— Where the bill is payable to a third party, for paragraphs 1, 2, 3, say—] 


1. That on, &c., at, &c., by his bill of exchange, now overdue, directed “to the 
defendant, the plaintiff required the defendant to pay to E. #. or order 
rupees months after date. 

2. That the plaintiff delivered the said bill to the said Z. F. on ‘ 

3. That the defendant accepted the said bill, but did not pay the same, where- 
upon the same was returned to the plaintiff. 


No. 38. 
Payex aGainsT Acceptor. 
( Title.) 
A. B., the above-named plaintiff, stater as follows :— 
1. That on the day of 18 ,the defendant accepted a bill of ex- 


change, now overduc, made (or purporting to have been made] by one E. F., on 

the day of 18 ,at , Tequiring the defendant to pay to the plaintiff 
rupees after sight thereof. 

2. That he has not paid the same. 


[Demand of judgment.] 
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No. 39. 
First INDORSER AGAINST ACCEPTOR. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , the defendant accepted a bill of ex- 
change, now overdue, made [or purporting to have been made] by one E. F., on the 
day of 18 ,at , requiring the defendant tu pay to the order of 
one G. H. rupecs after sight thereof. 


2. That the said GH. indoracd the same to the plaintiff, 
3. That the defendant has not paid the same. 


[ Demand of judgment.} 
No, 40. 





SURSEQVENT [NDORSEE AGAINST AGCEPTOR., 
( Title.) 


A. B., the above-named plaintiff, states as follows :— 


1. ea in the laat preceding form, to the end of article 1). 

2. That by the indorsement of the suid G. 2. [und others}, the same was 
transferred to the plaintiff. 

3. That the defendant has not paid the same. 


[Demand of judgment.) 
No. 41. 
PAYEE AGAINST DRAWER FOR NON ACCEPTANCE, 
( Title.) 
A. B., the above-named plaintiff, states as followa — 
1. That on the day of 1B, ut. » the defendant, by his bill 
of exchange, dirceted to &. #.. required the said £. F. to pay to the plaintiff 
rupees { days after aight j. 
2. That on the day of 18 , the saine was duly presented to the 


said £. F. for acceptance, and was dishonoured. 
3. That the defendant had due notice thereof. 
4. That he has not paid the same 
{Demand of judgment.) 


No. 42. 
First INDORSEE AGAINST First Inporsgr. 


( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That the defendant indorsed to the plaintiff a bill of exchange, now overdue, 
made [or purporting to have been made} by one E. F., on the day of 

, at , requiring one G. Hf. to ray to the order of the defendant 

rupees { days) after sight [or after date, or at sight] thereof, [and accepted 
by the anid G. H.onthe day of 18 j. 

2. That on the day of 18 , the same was presented to the said 
G. H. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. ; 

[Demand of judgment.] 


No. 43. 


Scesequent InpoRsEE aGainsT Frnst re antes ; THE INDORSEMENT BEING APECIAL. 
(iitle.) 
A. B., the above-named plaintiff, states as follows :— 
1. That the defendant indorsed toa one E. F. a bill of exchange, now overdue, 
made for purporting to have been made] by one G. H.,onthe day of ig , 
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; requiring one J. J. to pay to the order of the defendant 
ee oes after Gaht thereof [or otherwise}, and accepted v4 the said I. J. on 
the day of 18 . [This clause may be omitted, tf not according to the 


fact} That the same was, by the indorsement of the said Z. #. [and others], 


neferred to the plaintiff. 
tra 3 The ras ie Ps day of 18 the same was presented to the said J. J. 


for psyment, and was dishonoured. 
4. That the defendant had due notice thereof. 
6. That he has not paid the same. 


{Demand of judgment.] 


No. 44. 
Supsrquent INDORSEE AGAINST HIS IMMEDIATE INDORSER. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 


1. That the defendant indorsed to plaintiff a bill of exchange, now overdue 
made [or purporting to have boen made] by one EB. F., on the day of 18 
' vat , requiring one G. 7. to pay to the order of J. J. rupees 

days after sight thereof for otherwise}, [accepted by the said G. Z.), and indors- 
vd by the said J. J. to the defendant. : 

2. Thatonthe = day of 18, the same was presented to the said G. H. 
for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4, That he bas nut paid the same. 


{Demand of judgment.] 





No. 45. 
Suverquent INDoRseE acarnat INTERMEDIATE INDORSER. 
( Title.) 
A. B,, the above-named plaintiff, states as follows :— 

1. That a bill of exchange, now overduc, made [or purporting to have been 
made} by one &. FF, on the day of 18 , a , requiring one 
G. H, to pay the order of one J. J. rupees days after sight thereof 
lr otherwiac}, (accepted by the said G. H.), and indorsed by the said J. J. to the 
( ee was, by the indursement of the defendant (and others), transferred to the 
phuotff. 

2. That on the day of 18 , the same was presented to the said G. H. 
for payment, and was dishonoured. 

3. That the defendant had due notice thereof, 

4. That he haa not paid the same. 


[Demand of judgment] 


No. 46. 
Inponazt-acatnet Daawzn, Acczrrroz, and InDORSER. 
In ras Court or » at . 
Ciel Suit No. , 
A. B., of 


C. D., of 





d 
G. H., ot 
A. B., the above-named plaintiff, states as follows :— 


1. That onthe «day of 18 , at . the defendant C D., by hit 
bill of exchange, now overdue, directed to the defendant £. F., required the said 
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£. F., to to the order of the defendant G. /7., rupees [ days after 
sight thereof). 

2. That on the day of 18 , the said E. F. accepted the same. 

3. That the said @. J/. indorsed the same to the plaintiff. 


4. Thatonthe day of 18 , the same was presented to the said EB. 
for payment, and was dishonored. 


6. That the other defendants had due notice thereof. 
6. That they have not paid the same. 


[Demand of judgment.) 


a onal 





No, 47. 
Paver aaarnet Daawer Por Nun-acckPTance oF a Furgian Bit. 
( Title.) 
A. B., the above-named plaintiff, states as follows -— 
1. That-on the day of IR at w the defendant. by his bill 


of exchange, drawn in Caleutta, required one 2. FP. to pav to the plaintiY in [London] 
ound sterling [sixty days] after sight thereof, 
2. That on the day of 18, the same was presented to the said 
E. F. for acceptance, and was dishononred, and was thersupon duly protosted. 
3. That the defendant had due notice thereof. 
4. That he has not paid the same. 


(5. That the value of pounds sterling, at the time of the service of notice 
of protest on the defendant, was TUpEes auinas, | 

Wherefore the plaintiff demands judgment against the de{ondaut for rUpecs, 
with [ten per centuin} compensation and interest: from the day of i 

No. 48. 
Paygr acarnesr AccePror. 
(Lite) 
A. B., the above-named plaintiff, states as follows :-» 

1. That on the day of 13 ut pone £. by his bill of 
exchange, now overduc, directed to the defendant, required the defendant to pny to 
the plaintiff rupees after date [or days after sight] thereof. 

2. That on the day of 18, the defendant accepted the said bill, 


3. Theat he has net paid the sume. 
[Demand of judgment] 


a ~_ 





No. 49. 
On a Mantne forex] Pouicy on Vessen vosr by Penis op rug Sea, &. 
( Title.) 
A. B., the above-named plaintiff, states as follaws -— 
1. The plaintiff was the owner of (or had an interest in} the ship at, the 
time of her loss, as hereinafter mentioned, 
2. That on the day of 18 Jat , the defendants, in consi- 
deration of mipees to them paid [or which the plaintiff then proiwised 10 pay J, 
executed to him a policy of insurance upon the said ship, a copy of which is hereto 
annexed ; [or whereby they promised to pay to the plaintiff, within duys after 
proof of logs and interest, all loss and damage accruing to him by reason of the dr- 
wtraction or injury of the ssid ship, during her next voy ape from to 


® 


whether by perils of the sea or by fire, or by other causes theres 
ee. rupees]. 
_ 3. That 


: | 
n mentioned, not 


the said ship. while proceeding on the voyage mentioned in the said 
, was, onthe day of 18 , totully lost by the perils of the sea (or 


4. That the plaintiff's loss thereby wax ru poed. 
C. P. 38 
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. That onthe day of 18 , he furnished the defondants with proof 
of bis dopa interest, aud otherwise duly performed all the conditions of the said 
i his part. 
poly That ihe defendants havefnot paid the said loss. 
[Demand of judgment.] 
No. 50. 
On Carco Lost By Fire :-—VaLveD Poticy. 
( Title.) 


A. B., the above-named plaintiff, states as follows :— 
1. That plaintiff was the owner of [or had an interest in] fone hundred bales 


of cotton] on board the ship at the time of her loss as hereinafter men- 
tioned. : ; 

: 2. That on the day of 18 , at __, the defendants, in consi- 
dcration of rupees which the plaintiff then paid [or promised to pay}, exe- 
cuted to him a policy of insurance upon the said goods, a copy of which is hereto 
annexed ; [or here they promised to pay to the bees rupees in case of 
the total loss, by tire or other causes mentioned, of the said goods before their land- 


ing at ; or, in case of partial loas, such damage as the plaintiff might sustain 
rey ee tho same should not exceed — per centum of the whole value of 
the goods]. , 

3. That on tho day of 18 ,at , while proceeding on the 
voyage mentioned in the said policy, the said goods were totally destroyed by fire 
(or we the case may be). 

4,5, and 6. [Asin paragraphs 4, 5, and 6, of the last preceding form.) 


[ Demand of judgment.} 


No. 51. 
On Faeiuxt -—Vatvuep Poricy 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 


1. That the plaintiff had an interest in the freight to be earned by the ship 

on her voyage from to , at the time of her loss, as hereinafter 
ee and thot au large quantity of gooda was shipped upon freight in her at 

iat time. 

2. That on tho day of 18 , at , the defendant, in consi- 
deration of rupees to him pafd, executed to the plaintiff a policy of ineursnce 
upon the said freight, a copy of which is hereto annexed [or state its tenor, as before}. 

_ 8. That the said ship, while proveeding upon the voyage mentioned in the said 
policy, Was,onthe day 18, totally lost by [the perils of the sea}. 
. That the plaintiff has not received any freight from the said ship, nor did 
she earn any on the said voyage, by reason of her luss ae aforcsaid. 
5 and 6. [Asin Form No. 49.) 


[Demand of judgment. 





No. 52. 
For a Loss py Genrrat AVERAGE. 
( Title.) 
4. B., the above-named plaintiff, states as follows :— 

1, That pluintiff was the owner of i had an interest in] [one hundred bales of 
cotton] shipped on board a vessel called the Y. Z., from to: , at the 
time of tho loss hereafter mentioned. 

2. Thatonthe day of 18 at , in consideration of 
rupees [which the plaintiff then romised to pay], the defendant executed to the 
plaintiff a policy of insurance upon his said goods, a copy of which is hereto annexed . 
[or state tts fenur, as before). 
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' & Thatonthe day of 18 , while proceeding on the voyage tmen- 
tioned in the: said policy, the said vessel was so endangered by perils of the sea, 
that the master and crew thereof were compolled to, and did, cast into the sea a 


large pert of ber rigging and furniture. 
4. That the plaintiff was, by reason thercof, compelled to, and did, pay a general 


average loss of rupees. 
6. Thatonthe day of 18 , he furnished the defendant with proof 


of his logs and interest, and otherwise duly perfurmed all the conditions of the said 
policy on his part. 
- That the defendant has not paid the said Ions. 
{Demand of judgment.) 


No. 53. 
For a Parricunar Avernace Loss. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 


1 and 2. (Ae in the last preceding form. 
3. That on the day of 18 , while on the high seas, the sea-water 


broke into the said ship, and damaged the said [eotton) to the amount of rupees. 
4 and 5. [As in paruyraphs 5 and 6 of the last preceding form.) 


{Demarl of judgment.] 
No. 54. 
On A Fink INSURANCE Ponicy. 
( Title.) 
A. B., the above-named plaintiff, states as follaws :— 
1. That plaintif€ (was the owner of, or] had an interest in a [dwolling-house, 


known as No. , Street, in the city of }, at the time of its destruc- 
tion [or injury] by fire ag hereinafter mentioned, 
2. That on the day of 16 , at , in cousidoration of 


rupees {to them paid], the defendants executed to the plaintiff « policy of 
insurance on the said [premises], a copy of whichis herclo annexed [or state its 


tenor }. 


3. That on the day of 18, the gaid [lwelling-hoase} was totally 
destroyed [or greatly damaged ] by fire. 

4. That the plaintiff's loss thereby was rupees. 

5. That or the day of 18) , he furnished the defendants with proof 


of his said loss and interest, and otherwise duly performed all the conditions of tho 


waid policy on his part. 
e° That the defendants have not paid the said losa. 


( Demand of judyinent.] 


No. 55. 


AGAINST SURETY FUR PaymextT oF Rent. 


( Title.) 
A. B., the above-named plaintiff, states as followa :— 

1. That onthe day of 18 , at , one E. F. hired from the 
plaintiff, for the term of = years, the [house No. , Street j, wt 
the annual rent of rupees, payable [ eee ; : 

2. That [at the same titne and place) the defendant agreed, in consideration of 


rapes the suid premiscs to the said £. #., to guurantee the punctual puy- 
ment of seid rent. : 
8. That the rent aforesaid for the month of 18 , amounting to 
rupees, has not been paid. . 
(Lf, by the termes of the agreement, notice is required to be given to the ewely, 


e 
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4. Thaton the day of 18 , the plaintiff gave notice te the defend. 
ant of the non-payment of the said rent, and demanded payment thereeé.. . 
5. That he hae not paid the same. 


[Demand of judgment. 





*B.—PLAINTS FOR COMPENSATION FOR BREACH OF CONTRACT. 





No. 56. 
For Breacn oF AGREEMENT TO CONVEY LAND. 
( Title.) 
A. B., the above-named plaintiff, states as follows :-— 

1. That on the day of 18 , at aa the plaintiff and defendant 
entered into an agreement, under their hands, of which a copy is hereto annexed. 

(Or, That on, &., the defendant agreed with the plaintiff that, in consideration of 
a deposit of rupecs then paid, and of the further sum of (ten thousand] 
rupees payable as hereinafter mentioned, he would on the day o: 18 , 
at , execute to the plaintiff a sufficient conveyance of [the house No. , 
Street, in the city of . free from all incumbrances ; and the plaintiff 
agreed to pay [ten thousand) rupees for the same on delivery thereof. 

2. That on the day of 18 , the plaintiff demanded the conveyance 
of tho said property from the defendant, and tendered rupees to the defendant 
[or that all conditions were fulfilled, and all things happened, and all times elapsed, 
necesxary to entitle the plaintiff to have the said agreement performed by the 
defendant on his part]. 

3. That the defendant has not executed any conveyance of the said property ta 
the plaintitE [or that there is a mortgage upon the said property, made by 
to , tor rupees, regixtered in the office of , on the day of 

18 , and still unsatisticd, or any other defect of title}. 

4. That the plaintiff has thereby lost the use of the money paid by him as 
rao deposit as aforesaid and of other moneys provided by him for the completion 
of the anid purchase, and has lost the expenses incurred by him in investigating the 
title of the defendant and in preparing to perform the agreement on his part, and 
has incurred expense in endeavouring to procure the performance thereof by tho 


defendant. 
& The plaintiff prays judgment for rupces compensation. 


No. 57. 
For Breaci or AGREEMENT 1O puRCHASE Lanp, 
(Luile.) 
A. B., the above-named plaintiff, states as follows :— 


1, That onthe «= day of 18 , at , the plaintiff and defend- 
ant entered into an agreement, under their hands, of which a copy is hereto annexed. 

(Ur, That on the — day of 18, at , the plaintiff and defend- 
ant matually agreed that the plaintiff sheuld sell to the defendant, and that the 
Hatenean’: should purchase oC the plaintiff, furty bighds of land in the village of 

or rupees. 

2. That onthe day of 18 . at , the plaintiff, being then: 
the abvolute owner of the said property [aud the same boing free from all meem-: 
brances, as was inarde te appear to the defendant) tendered tothe defeadant a sufficient 
instrament of conveyance of the same [or was ready and willing, and offered, to. 
convey the sary to the defendant by a sufficient instrument), om payment by the 
dofendant uf the said sum. 

3. That the defendant bas not paid the same. 


(Premened of judgment.) 
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No. 58. 
Another Form. 
For NOT COMPLETING A Poacoask or ImMOVEABLE Properry. 
( Tide.) 
A. B., the above-named plaintiff, stutos ag follows :—~ 
1. That by an agreement dated the day of 18 ,it was agreed by 


and between the plaintiff and the defendant that the plaintiff should sell to the de- 
fondant and the defendant should purchase from the plaintiff a house and land at the 
ice of Tupees, upon the terms and conditions following (that is to eay)— 

(a) That the defendant should pay the plaintiff a deposit of rupees in. 
part of the said purchase-moncy on the signing of the said agreement, and the re- 
maisder onthe day of 18 , on which day the said purchase should be 
compicted. 

(b) That the plaintiff should deduce and make a good title to the said premises 
on or before the day of 18 , and on payment of the said remainder of 
the said purchase-moncy as aforesaid should execute to the defendant a proper con- 
veyance of the said premises, to be prepared at the defendant's expenso. 

2. That all conditions were fulliled, and all things happened, and all times 
elapsed, necessary to entitle.the plaintiff to have the said agreement performed by 
the defendant ou his part, yet the defendant did not pay the plaintiff the remainder 
of the said purechase-money ax aforesaid un his part. 

3. That the plaintiff has thereby lost the expense which he incurred in preparing 
to perforin the said agreement on his part, and has been put to expense mm ondea- 
vouring to procure the performance thereof by the defendant. 


[ Demand of judgment. } 
No, 59. 
Fork NoT DELIVERING Goops SOLD. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That ch the = day of 18 , at , the plaintiff and defendant 
mutually agreed that the defendant should deliver [one hundred barrels of flour] to 
the plaintiff [on the day of 18 Jj, and that the plaintift should pay 
therefor rupees on delivery. 


2. That on the (suid) day the plaintiff wax ready and willing, and offered to pay 
the defendant the said euin upon delivery of the said goods. 

3. That the defendant has not delivered the sume, whereby the plaintiff has been 
deprived of the prufits which would have accrued to bim from auch delivery. 


(Demand of judgment.) 


No. 60. 
For Brracn o¢ Contract TO EMPLOY. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. Thatonthe = day of 18 ,at , the plaintiff and defendant 


mutually agreed that the plaintiff should serve the defendant as {an accountant, 
or in the capacity of foreman, or aa the case may be), and that the defendant should 
employ the plaintiff, us such, for the terin of [one year], and pay him for his ser- 
vices rupees [monthly]. ; 

2. That onthe = day of 18 , the plaintiff entered upon the service 
of the defendant ax aforesajd, and haa ever since heco, and still ia, ready and willing 
to continue in such service during the remainder of the said year, whereof the de- 
fendant always had notice. ; 

8. That on the day of 18 , the defendant wrongfully discharged 
the plaintiff, and refused to permit him to serve os aforesaid, ur to pay him fpr his 


Services. 
[Demand of judgment. ] 
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No. 61. 


For Baraca or Contract ro Emrioy, WHERE THE EMPLOYMENT NEVER 
T00K EFFrxct-. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. [Ae in the last preceding form. ae 
2. ine onthe day if , at , the plaintiff offered to ente: 
upon the service of the defendant, and has ever since been ready and willing so to do. 
8. That the defendant refused to permit the plaintiff to enter upon such service, 

or to pay him for his services. 


{ Demand of judgment.] 
No. 62. 
For Brgacy or Contract To SERVE. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on tho day of 18 ,at , the plaintiff and defendant 
mutually agrecd that the plaintiff should employ the defendant at an [annual] com- 
yensation of rupecs, and that the defendant should serve the plaintiff as 
Fa Hae’. for the term of [one year]. 

2. That the plaintiff has always been ready and willing to perform his part of 
the said agreement (aud on the day of 18, offered so to do]. 

3. That the defendant [entered upon] the service of the plaintiff on the above- 
mentioned day, but afterwards, on the day of 18 , he refused to serve 


the plaintiff as uforesaid. 
{ Demand of judgment.) 





ee 


No. 63. 


Agatnst A Buinpkn FoR Derecrive WoRKMANSHIP. 
( Titla.) 
A, B., the abowe-named plaintiff, states as follows :— 

1. That on the day of 18 ,at . the plaintiff and defendant 

entered inte an agreement, of which a copy is hereto annexed, 
(Or stale the tenor of the contract.) 

{2. That the plaintiff? daly performed all the conditions of the said agreement on 
his ale 

3. That the defendant (built the house referred to in the said agreement in a 


bad and uaworkmanlike wauncr], 
{emand of judgment.} 


No. 64. 
By rue Masrer AGAINST THE oe OR GUARDIAN OF AN APFRENTICE,. 
(7ttle.) 
A. B., the above-named plaintiff, states as followa :— 

1. That on the day of 18 ,at , the defendant entered igto 

an agroement, under his hund and seal,° a copy of which is hereto annexed, 
[Or state the tenor of the contract.] 

2. That, after the making of the said egreement, the phintiff received the anid 
{apprentice} into his service as such apprentice for the term aforesaid, and has always 
performed, and been ready and willing to perform, all things in the said agreement 
on hie part to be performed. 


8. That ou the day of 18 , the said [apprentice] wilfully abeented 
himself from the service cf the plaintiff, and anaes eu to 
{Demand of judgment.) 


© The form given in Act XIX. of 1850 requires the seal of the father or guardian. 
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No, 65. 
By tax APrReNtice aGalnst THE MASTER. 
( Title.) 
A, #., the above-named plaintiff, states as followa:—~ 


_. 2. That ou the day of 18, al , the defendant entered 
into an agreement with the plaintiff! and hin [father], A. 2, ander their hands and 
Beale, a copy of which is hercto unnexed. 

2. That, after the making of the said agreement, the plaintiff entered into the 
service of the defendant with lum after the manner of an apprentice to serve for 
tern mentioned in the said agreement, and has ulways performed all things in the 
said agreement contained on hia part to be performed. 

3. That the defeudant has not finstrueted the plaintiff in the buainess of 

, or state any other breach, such ax cruelty, failure to provide sufficient jood, or 


other til-treatment). 
[Demand of Judgment.) 


No. 66. 
On a Bond ror THS Fipenity oF A CLERK. 


( Title.) 
A. B., the above-named plaintiif, states ax follows :-— 
1. That on the day of 18) at , Plaintil employed one EL FF 
as a clerk. 
2. That on the day of 18 , at . the defendant agreed with 


the plaintiff, that if the said #2. should not faithfully perform his duties as a 
clerk to the plaintiff. or should) fail to account to the plaintifl for all moneys, evi- 
dences of debt, or other property received by him for the use of the plaintiff, the 
defendant would pay tu the pluintiff whatever Joss ho might sustain by reason 
thereof, not exceeding rupees. 

{Or, 2. That at tho same time and place, the defendant bound himself to the 
plaintiff, by a writing uuder his hand, jo the penal sum of rupees, condi- 
tioned that if the said £./ should faithfully perform his duties as clerk and 
eashicr to the plaintiff, and should justly account to the plaintiff for all moneys, 
evidences of debt, or other property which should be at any time held by him in 
trust for the plaintiff, the same shonld be void, but not otherwise. J 

[Or, 2. That at the sume time and place, the defendant executed to the plaintiff 
a bond, a copy of which is herctu annexed.) 

3. That betoecit the day of 18 , and the day of 
18 , the said BE. F. received money and other property, aimounting to the value of 

rupees, for the use of the plaintiff, for which he has net accounted to him, 


and the same still remains duc and unpaid. 


[Demand of judgment.) 





No. 67. 
By Tenant AGAINST LANDLORD, wiTu SprciaL DAMAGE. 
( Title.) 
A. B,, the above-named plaintiff, states as follows :— 
1. Thatonthe = day of 18 , ut » the defendant, by an in- 


strument in writing, let to the plaintiff [the house No. F Strect] for the teria 
of years, contracting with the plaintiff that he, the plaintiff, and his legal 


repfesentatives should quietly enjoy possession thereof fur the said term, 
2. That all conditions were fulfilled and all things happened necessary to en- 


title the plaintiff to maintain this suit. ; s 
3. That on the day of , during the said term, one £. #, whe 
was the lawful owner of the said house, lawfully evicted the plaintiff therefrom, and 


wtill withholds the possession thercof frum hu. 
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intiff w tinuing the business of 
. That the plaintiff was thereby vented from con ‘ 
a at te said He was compelled to expend rupees in moving, and 
lost the custum of G. H. and J. J. by sach removal]. 





[Demand of jndgment.] 
No. 68. 
For Breach of WARRANTY OF MoVEABLEs. 
( Title.) : 
A. B., the abové-named plaintiff, states as follows :-— 
1. That on the day of 18 , at , the defendant warranted a 

steam-engine to be in good working order and thereby induced the plaintiff to 
purchase the same of him, and to pay him rupees therefor. 


2. That the said engine was not then in good working order, whereby the plaint- 
iff incurred expense in having the said engine repaired, and lost the profits which 
could otherwise have accrued to him while the engine was under repair. 


(Demand of judgment.] 





No. 69. 
ON AN AGREEMENT OF INDEMNITY. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , ut , the plaintiff and défendant 


being partners in trade under the firm of 4. B. and C. D., dissolved the said part. 


nership, and tnutually agreed that the defendant should take and keep all the 
partnership-property, pay all dcbts of the firm, and indemnify the* plaintiff against 
all claims that might be made upou him on account of any indebtedness of the said 


rm. 
2. That tho plaintiff didy performed all the conditions of the said agreement 
on his part. 
3. That on the day of 18 , [a judgment was recovered against the 
plaintiff and defendant by one 2. Hin the High Court of Judicature at 


upon a debt duc from the said firm to the said 2. #7, and the day of . 
18], the plaintiff paid rupees [in satisfaction of the same]. 
4. That the defendant has not paid the samo tu the plaintiff. 
{Demand of yudgment.} 
No. 70. 
By SHip-OWNER AGAINST FREIGUTOR FoR NoT Loapina,. 
( Title.) 
A. B., the above-named plaintiff, states as follows :—~ 
1. That on the day of 18 at , the plaintiff and defendant 
entered into an agreement, a copy of which is hereto annexed. 
[Qr, 1. That og , at , the plaintiff and defendant agreed by 
charter-party that the defendant should deliver to the plaintiff's ship at 
,outhe day of 18, tive hundred tons of merchandise, which she 
should carry to .and there deliver, on payment ef freight ; and 
that the defendant should bave days for loading, days for discharge, and 
days for denurme:, if required, at rupees per day 


2. That at the time tixed by the said agreement the  intit was ready and will- 
ing, and offered to receive [the said merchandise, or the merchandise mentioned in 
the said agreement) from the defendant. 

3. That the period alluwed fur loading and demurrage bas elapsed, bat the de- 
fendant has nat dclvenat the aaid merchandise to the aaid vessel. 

Wherefore the plaintiff demande judgment fur rupees for demurrage and 

rnpecs additioual fur compensation. 
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No. 71. 
For Tursrass on Lanp. 
( 7¥ele.) 
A. B., the above-named plaintiff, states as follows :— 

1, Thaton the day of 18 , at . the defendant entered apon 
certain land of the plaintiff knewn as fand depastured the same with cattle, 
trod down the grass, cut the timber, and otherwise injured the same]. 

{Demand of judgment.] 
No. 72, 
For Trespass IN RNTERING 4 DWELLING-HOUSE. 
( Title.) 


A. B., the above-named plaintiff, states as follows :— 


1. That the defendant entered a dwelling-housc of the plaintiff called z 
and made a noise and disturbance therein fur a long time, and broke open the doors 
of the said dwelling-house, and removed, took, and carried away the fixtures and 
goods of the plaintiff therein, and disposed of the same to the defendant's own use, 
and expelled the plaintiff and his fainily from the possession ef the said dwelling- 
honse, and kept them so expelled for a jong time. 

2. That the plaintiff waa thereby prevented from carrying on his business, and 
incurred expense in procuring another dwelling-house for himself and family, 





[ Demand of judgment]. 
No. 73. 
For Trespass on MoveaBuss. 
( Title.) 
A. B., the above-named plaintiff, states as followa :— 
1. That on the day of 18 , at , the defendant broke open 


ten barrels of rum belonging to the plaintiff, aod emptied their contenta into the 
strect [or seized and took the plaintiff's goods, that is te say, iron, rice, and bouse- 
hold furniture, or as the case moy be, and carried away the same, and disposed of 
the: te bis own use]: 

or seized and took the plaintiff's cows and bullocks, and impounded them, and 
kept them impounded for a long time. 

2. Thut the plaintiff was thereby deprived of the use of the cown sad bullocks 
during that time, and incurred expense in feeding them and in getting them restored 
to him ; and was also prevented from selling them at fair, as he otherwise 
would have done, and the said cows and bullocks are dirainished in walue te the 
plaintiff [otherwise state the injury according to the facts}. 


[| Demand of judgment.] 
No. 74, 
For Tax Cox version oF Movgsare Paorrstr. 
( Title.) 
A. B., the above-named plaintiff, states as follows :-— 
_ 1. That on the day of 18 lainti#f waa in possession of certain 
goods described in the schedule hereto annexe fe of one thousand barrels of flour]. 
2. That on that day, at , the defendant converted the same to his own 
use, and wrongfully deprived the plaintiff of the use and possession of the same. 
[Demand of judgment. ] 
The Schedule. 


Cc. P. 40 
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No. 75. ~ 
Acainer & WAREHOUSEMAN For Rerusal TO DELIVER Goops. 
( Title.) 
A. B., the above-named pluintiff, states as follows :— 
1. That en the day of 18 , at , the defendant, in consider. 
" ation of the payment to him of rupees [or rupees per barrel, per 


month, &«.}, agreed to keep in his gedown {one hundred barrels of flour], and to 
deliver the same to the plaintiff on payment of the said sum. 

2. That thereupon the plaintiff deposited with the defendant the said [hundred 
barrels of fleur]. 

3. That on the day of 18 , the plaintiff requested the defendant to 
deliver the said goods, and tendered him ripves [or the full amount of stur- 
age due thereon}, but the defendant refused to deliver the same. 

4, That the plaintiff was ary prevented from solling the said goods to Z. F., 


aud the same are lest to the plainti 


[Demand of judgment.] 
No. 76. 
Fox procurin@ Proprrty By Fraop. 
( Title.) 
A. B., the above-named plaintiff, states as follows :-—— 

1. That on the day of 18, at , the defendant, for the par- 
pose of inducing the plaintiff to sell him certain goods, represented to the plaintiff 
that [he, the defendant, was solvent, and worth rupees over all his liabilities). 

2. That the sage was thereby induced to scll (and deliver] to the defendant 
{dry goods] of the value of rupecs. 


3. That the said representations were false [or state the particular falsehoods], 
and were then known by the defendant to be se. 

4. That the defendant haa aut paid for the said goods. (Or, if the goods were 
nat delivered, That the plaintiff, in preparing and shipping the said goods and pro- 


curing their restoration expended rupees. ] 
[Demand of judgment.] 
No. 77. 
For PRAUDULENTLY PROCURING CREDIT ‘TU BR GIVEN TO ANOTHER PERSON. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 at , the defendant represented 


to the plaintiff that one Z. FF. was avlvent and in good credii, and worth 
rapeces over all his liabilities [or that 2. PF. then held a responsible situation and was 
in wood ciroumstances, and might safely be trusted with goods on credit}, 

2. That the plaintif€ was thereby induced to sell to the said E. F. {rice} of the 
value of rupees fon tnonth's credit}, 

3. That the said representations were false and were then known by the defend- 
ant to be so, and were made by him with intent to deceive and defraud the plaintiff 
for te deoeive and injure the plaintiff, } 

4. That the said £. }. [did not pay for the said goods at the expiration of the 
credit aforesaid, or} has not paid for the said rice and the plaintiff! has wholly lost 
the same by reason of the premixes. 

[Demand of judgment] 


No. 78. 
For POLLuTine Tae W4TER — THE Pramrivr’s Lanp. 
( Title.) 
4A. &., the above-named plaintiff, states as follows :— 
1. That he is, aud at ull the times hereinafter mentioned was, possessed of cer- 
tain land called and situate in , aud of a well therein, and of water 





e 
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*in the said well, and was entitled to the uae afd benefit of the said well and of the 
said water therein, and to have certain springs and utreams of water which flowed 
and ae _ the said well to supply the same to flow or run without being fouled. 
or potioted. 

2. That on the day of 18 ,the defendant wrongfully fouled and 
pollated the said well aud the said water therein and the said springs and streams of 
water which flowed into the said well. 

3. That by reason of the premises the said water in the aaid well became impure 
and unfit for domestic and other necessary purposes, and the plaintiff and his family 
are deprived of the use and benefit of the said well and water. 


(Demand of judgment.) 


No. 79 
For cageyine on a Noxious Manvvacrosy. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That the plaintiff is, and at all the times horvinafter mentioned was, posscssed 
Of certain lande called situate in : 

2. That ever since the day of 18 ,the defendant has wrongfully 
caused to issue from certain smelting works carried on by the defendant lurge quan- 
tities of offensive and unwholesome smoke and other vapours and noxious matter 
which spread themaelves over and upon the said Iunds, and corrupted the air, and 
settled on the surface of the said landa. 

3. That thereby the trees, hedges, herbage, and crops of the plaintiff growing 
on the said lands, were damaged and deteriorated in value, and the cattle and live, 
stock of the plaintiff on the said lunds became unhealthy, and divors of them were 
poisoned and divd. 

4. That by reason of the premises, the plaintiff was unable to depasture the 
said Jands with cattle and sheep as he otherwise might have done, and was obliged 
to remove his cattle, sheep, and farming-stock therefrom, and has been prevented 
from having so beneficial and healthy a use and occupation of the said lands as be 


otherwise would have had. 
{ Demand of judgment.} - 





No. 80. 
For osstructina a WAY. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That the plaintiff ie, and at the time hercinafter mentioned was, possessed of 
fa house in the village of f S 

2. That he was entitled to a right of way from the said [house] over a certait 
field to a public highway and back again from the suid highway over the said field to 
the said house, for himself and his servants (with vehicles, or on foot] st all times 
of the year. 

3. That on the day of 18 , defendant wrongfully obstructed the 
said way, so that the plaintif€ could not pass (with vehicles, or on foot, or in any 
manner] long the anid way, (und has ever since wrongfully obstructed the sume). 

4. [State special. damuge, if any.] 

(Demand of judgment.} 


Another Form. 

1. That the defendant wrongfully dug a trench and heaped up earth and stones 
in the public highway leading from to eo an to obstruct it. 

2. That thereby the plaintiff, while lawfully poo along the said highway, 
fell over the said earth and stones (or, into the said trench], and broke hia arm, an 
suffered t pain, and was prevented from attending to hie business for a long 
time, cad cascrred expense for medical attendance. 


(Demand of judgment.) 
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No. 81. 
For DIVERTING A WATER-COURSE. 
( Title.) 
A. B., the above-named plaintiff, states as follows :—~ 


1. That the plaintiff is, and at the time hereinafter mentioned was, possessed of 
a mill situated on a [stream] known as the , in the village of » dis- 
trict of 

2. That by reason of such possession the plaintiff was entitled to the flow of 
the said stream for working the said mil). 


3. That on the day of 18 , the defendant, by cutting the bank of 
the said stream, wrongfully diverted the water thereof, so that lese water ran into 
the plaintiff's mill. 


4. That, by reason thereof, the plaintiff has been unable to grind more than 
sacks por day, whereas, before the said diversion of water, be was able to grind 


sacks per day. 
{Demand of judgment.) 
No. 82. 
For opstrevotine a Rieut to vse Warns vos Inerearion. 
( Title.) 


A. B., the above-named plaintiff, states as follows :— 


1. That the plaintiff in, and was ut the time hereinafter mentioned, posnessed of 
cortain lands, situate, &c., and entitled to take and use a portion of tho water of a 
certain stream for irrigating the said lands. 

2. That on the day of the defendant prevented the plaintiff from 
taking and using the said portion of the suid water as aforesaid, by wrongfully 
obstructing and diverting the said stream. 


{Demand of judgment.} 
No. 83. 
For Waste By « Lusexs. 
(Titie.) 
A. B., tho above-named plaintiff, states as fellows :-— 
1. That on the day of 18 ,the defendant hired from him [the 


house No. , Street] for the term of 
. That the defendant orcupied the same ander such hiring. 
8. That during the period of such occupation, the defendant greatly injured the 
promises defaced the walls, tore up the floors, and broke down the doors ; or other- 
the injuries as far as possible). 


plaintiff prays judgmont for rupees compensation. 
[Demand of judgment. ] 
No. 84. 
Fox Assavur ann Barraay. 
Title 


( Title.) 
4.B., the above-named plaintiff, states as follows :— 
That on the ag of 18 ,at , the defendant assaulted and 
The plaintiff praya judgment for rupees compensation. 
No. 85. 
Fon Assavuut axp mero wits srsciat Damas. 
A. B., the above-named plaintiff, states as follows :— 


1. That on the of 18 ,at the defendant asseulted and 
beat him until he became oy Selene : , sai 


_ 2. That the plaintiff was thereby disabled from attending to his business for 
six weeks thereafter], and was compelled to pay rupees for medical attend- 
nce, and has been ever since disabled [from using his rightarm]}. [Or otherwise state 
& damage, as the case may be}. 


[Demand of judgment.} 
No. 86. 
For AssavLt AND Fase Imprisonment. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the defendant assaulted 
ae plaintiff and imprisoned him for days [or hours] ; [state special damage, 


* any thus :—]} 

2. That by reason thereof the plaintiff suffered great pain of body and mind, 
nd was exposed and injured in this credit and circumstances, and was prevented from 
arrying on his business and from providing for his family by his personal care and 
ttention, and incurred expense in obtaining his liberation from the said imprisen- 
nent [or otherwise, as the cuse may be}. 


[Demand of judgment.] 
No. 87. 
For INJuriges CAUSED BY NEGLIGENCE ON 4 RalLROAD. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , the defendants were common earriers 
%f passengers by ruilway between and 


2. That on that day the plaintiff was a passenger in one of the carriages of the 
Jefendants on the said road. 

3. That while he was such peels at [or near the station of ;: 
w between the stations of anc }. 8 collision occurred on the suid 
‘ailway, caused by the negligence and unskilfulness of the defendants’ servants, 
whiney the plaintiff was much injured [having his leg broken, his head eut, &c, 
znd atate the special damage, ¥ any, as}, and incurred expense for medical attendance, 
snd is permanently disabled from carrying on his former business as [a saleamun]. 

[Demand of judgment.) 

[Or thus :—2. That on that day the defendants by their servants ao negligently 
nd unskilfully drove and managed an engine aod a train of carriages attached 
hereto upon and along the defendants’ railway which the plaintiff was then law full 
srossing, that the said engine and train were driven and struck against the plaintiff, 
rhereby, &c., as in § 3). 


No. 88. 
For Insuntes cavsep py Ngauicent Driving. 
( Title.) 
A. B., the above-named plaintiff, states aa follows :-— 


1. The plaintiff is a shoemaker, carrying on business at . The defendant 
i@ @ merchant of ; 

2. On the [23rd May, 1675], the plaintiff was walking eastward along Chowrin- 
shee, in the city of Calcutta, at about 3 o'clock in the afternoon. He was obliged 
o cross Harrington Street, which is a street running into Chowringhee at right 
angles. While he was crossing this street, and just before he could reach the foot- 
savement on the further side thereof, a carriage of the defendant's, drawn by two 
Lorsea, under the charge and coutrol of the defendant’s servants, was negligently. 
suddenly, and without any warning, turned at a rapid and dangerous pece out of 
darrington Street into Chowringhee. The pole of the carriage struck the 
and knocked him down, and he was much trampled by the horses. 


¥ 
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. e blow and fall and trampling the plaintiff's left arm was broken, ~and . 
he Baty Aertel and injured on the side and back, as well as internally, and in con." 
sequence thereof the laintiff wae for four months ill and in suffering, and unable 
to attend to his business, and incurred heavy medical and other expenses, and sus- 
tained great lous of business and profits. 

The plaintiff claims rupees damages. 


( Title.) 
Written Statement of Defendant: 

1. The defendant denies that the carriage mentioned in the plaint was the 
defendant’s carringe, or that it was under the charge or control of the defendant's 
servants. The curriage belonged to (Messrs. FH. F. and G. H.] of _ Street, 
Calcutta, livery stable-keepers, employed by the defendant to cupply him with 
carriages and horses ; and the person under whose charge and control the said carriage 
was, was the servant of the said [Messrs. FF. and G. #). 

2. Tho defendant does not admit that the said carriage was turned out of 
Harrington Street either nogligently, suddenly, or without warning, or at a rapid or 
dangerous pace. 

' 8. The defendant says that the plaintiff might and could, by the exercise of 
reasonable care and diligence, have seen the said carriage approaching him, and 
avoided any collision with it. 

4. The defendant docs not admit the statements of the third paragraph of the 
plaint. 


No. 89. 
For Lise. ; Tue Worps BRING LIBELLOUS IN THEMSELVES. 
( Title.) 
A. &,, the above-named plaintiff, states as follows :— 
1. Thatonthe day of 18 , at , the defendant published in 


a newspaper, called the for in a letter addressed to #. #.), the following 
words concerning the plaintiff :-— 
_Set forth the words used.} 
2. That the said publication was false and malicious. 
[Demand of judgment.] 
Nors.—If the libel was in a language not the language of the Court, set out the libel 
im in the foreign language in which it was published, and then proceed 
thas :—“ Which said words, being translated into the language, have 
the meauing and effect following, and were ao understood by the persona to whoni 
ae! were sv published, that is to say [here set out a literal translation of the 
libel im the language of the Court}. 


No. 90. 
For Linex ; rau Woape NoT BRING LIBELLOUS IN THEMSELVES. 
( Title.) 
4. B., the above-named plaintiff, states as follows :— 
1. That the plaintiff [ia, and] was, on and beforethe day of 18 SO, 
a merchant doing business in the city of : : 
2. That on day of 18 ,at , the defendant published in 
& newespa: qilled the [or ina detter addressed to EL J’, or otherwise how 
i : the following worlds concerning the plaintiff :— 
(".4. B. of this city has modestly retired to foreign lands. It is said that cre- 
diters to the amount of rupees are anxiously seeking hie address.” 
8. That the defendant meant thereby that [the plaintiff had a to avoid 


lis creditors, and with intent to defraud them). 
4. That the said publication was false malicious. 


[Damand of judgment.) 
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No. 91. 
For SLanper ; THE Worbs BBING ACTIONABLE LN THEMBELVES. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 


1. That on the — day of 18 , at , the defendant falsely and 


maliciously spoke, in the hearing of E. F. [or sundry persons), the follo 
concerning the plaintiff :[ He twa ier y pe af wing words 


2. That, in consequence of the said words, the plaintiff Jost hie situation as 


in the employ of : 
{Demand of judgment.} 





No. 92. 
For SLanDER ; THE WORDS NOT REING ACTIONABLE IN THEMSELVES. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the dav of 18 , ut , the defendant falscly and 


maliciously said to one KH. F. concerning the plaintiff: (“ He is a young man of 
remarkably easy conscience" }. 
2. That the plaintiff! was then seeking employment as a clerk, and the defead- 
ant meant, by the said words, that the plaintiff was not trustworthy aa a clerk. 
3. That in consequence of the said words (the sad Z£. 4. refused to employ the 
plaintiff! as a clerk]. 
[ Demand of judgment.) 


ens. 





Nu, 93. 
For MAuicious Proskcurion, 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 , ut . the defendant obtained a 
warrant of arrest from [a magistrate of the said city, or, aa the case may 
be] on & charge of , and the plainuff was arrested thereon, and doe eae 
for { days or hours, and gave bail in the sum of rupees to obtam his 


releare). 

2. Fut, in so doing, the defendant acted maliciously and without reasonable or 
probable cause. 

3. That on the day of 18 , the said magistrate dismissed the com- 
plaint of the defendant, aud acquitted the plaintiff, 

4, That many persons, whose names are unknown to the plaintiff, hearing of the 
said arrest, and supposing the plaintiff to be a criminal. have ceased todo business 
with him ; or, that, in consequence of the said arrest, the plaintiff lost his situation 
as clerk to one BF or, that by reason of the promises the pluintiff saffered pain 
of body and mind, and was pres coted from transayting his business, and was injured 
in his credit, and incurred expense in obtaining his release from the said imprison- 
ment and in defending himeclf against the said complaint. 


[Demand of judgment.} 


D.—PLAINTS IN SUITS FOR SPECIFIC PROPERTY. 
No, 94. 
By Tue ABsoLuTe OWNER FOR THE Possession oF InMovEABLE Prorerry. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That _X. Y. was the absolate owner [of the estate, or the share of the estate, 


called , Situate in the district of , the Government-revenue of which 
is rupees , and the estimated value rupees, or of the house No. , 


Street, in the town of Calcutta, the estimated value of which is rupees 


4 he 


2, Thatonthe day of 18 |, Z. illegally dispossessed the said LY. y. 
of the asid X. Y, of the said estate [or share, or house} aya 

3. That the said X. ¥.has since died intestate, leaving the plaintiff, the ssid 

. B., his heir him surviving. . 

. 4. That the defendant withholds the possession of the estate [or share or house] 
from the plaintiff. 
The plaintiff prays judgment: — : 
(1) for the possession of the said premises ; ; 
(2) for rupees compensation for withholding the same. 


Another Form. 
A. B., the above-named plaintiff, states as follows t— 


1. On the day of , the plaintiff, by an instrument in writing, let to 
the defendant a house and premises [No. 52, Russell Street, im the ] for a 
torm of five yeurs fromthe day of , at the monthly rent of 300 rupees. 

2. By the suid instrament the defendant covenanted to keep the said house and 
promises in good and tenantable repair. 

8 The said instrument also contained a clause of re-entry, entitling the plaintiff 
to re-enter upon the said house and premises, in case the rent thereby reserved, 
whether demanded or not, should be in arrear for twenty-one days, or in case the 
defendant should make default in the performance of any covenant upon his part to 
be perforined. 

4. On the day of 18 ,a month’s rent became due, and on the 
day of 18, another month’s rent became due; on the day of 
18 , both had been in arrear for twenty-one days, and both are still due. 

5. On the samo — day of 18 , the house and premises were not and 
are nat now in good or tenantable repair, and it would require the expenditure of a 
large sum of monvy to reiustate the same in good and tenantable repair, and the 
plaintiff's reversion ie much depreciated in value. The plaintiff claims : 

(1) powsession of the said house and premises ; 
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(2) rupevs for arrears of rent ; 
(3) rupees cumpvuusation for the defendant’s breach of his covenant to 
repair ; 
4 rupees for the occupation of the house and premises from the 
day of 18, to the day of recuvering possession. 
No. 95, 
By Tux Tenant. 


( Title.) 
4. B., the above-named plaintiff, states as follows :— 


1. That ono Z. F. ia the absolute owner of [a pee of land in the town of Ca)- 





cutta , bounded as follows ; }, the estimated value of which is 
rupees : 
2. That on the day of 18 , the said Z. F. let the said premises to 
the plaintiff for ears, from ‘ 
3. That the defendant withholde the possession thereof from the plaintiff. 
[ Demand of judgmeni.} 
No. 96. 
Fos Movaasis sage omnes TALEN. 
itle. 
4. 8, the above-named plaintiff, states aa follows :-— 
1. That on the = day of 18 , plaintiff owned [or was poersessed o 
one hundred barrels of flour, the estimated value of which is rupees. f 
2. That on that day, at , the defendant took the same. 


The plaintiff prays judgment : 

{1} for the possession of the said goods, or for rupees, in case such pos- 
session cannot be had ; 

(%) for sapecs corapensation for the detention thereof. 
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No. 97. 
For Movrsniss waonervLty DETALY ED. 
{ Title.) 
A. B., the above-named plaintiff, states es follows :— 


_1. That onthe day of 18, plaintiff owned [or state facts showing 
orev to the possession] the goods mentioned in the schedule herete annexed [or de- 
: He goods, ie ee of which is rupeca, 
. That from that until the commencement of this sui : 
detained the same froin the plaintiff. i ie ace 
- 8, That before the commencement of this auit, to wit, on the day of 
: , the plaintiff demanded the same from the defendant, but ho refused to deliver 
em. 

The pas prays judgment : 

(1) for the possession of thy said goods, or for rupees, in case such poe. 
session cannot be had ; 

for rupees compensation for the detention thoroof. 


The Schedule. 





No. 98. 
Aaarnst 4 FaavpuLent Porciaser any utes Taansrenee with Nortce. 
(Title.) 
A. B,, the above-named plaintiff, etates as followa :— 


1. That on the «day of 18 , at , the defendant [C. D.], for 
the purpose of inducing the plaintiff to sell him certain goods, represented to the 
plaintiff that (he was solvent, and worth rupece over all hie liabilities}. 

2. That the plaintiff was therchy induced tw scll and deliver to the suid C. D. 
{one hundred boxes of tea), the estimated value of whieh is rupees, 

3. That the said representations were false, and were then known by the said 
C. D. to bo so. [Or, That at the time of making the said representations, the said 
C. D. was insolvent, and kaew himself to be so.) 

4. That the said CD. afterwards transferred the suid gooda to the defendant 
E. F. without consideration Lor who had notice of the falsity of tho representation). 

The plaintiff prays judgment : 


(1) for the pussession of the said goods, or for mipees, in case such 
possession cannot be had ; 
(2) for rupees compensation for the detention thereof. 





E.~PLAINTS IN SUITS FOR SPECIAL RELIEF, 
No. 99. 
For Rescission or a Contract on THE Grounp or Mistake. 
( Title.) 
A.B., the above-named plaintiff, states as follows :-— 
1. Thatontho day of 18, the defendant represented to the plaint 
iff that a certain piece of ground belongiug to the defendant, situated at r 
contained [ten bighas]. ; 
2. That the plaintiff was therchy induced to purchas« the same at the price of 
rupees in the belief that the said representation wus trac, aud signed an 
instrument of agreement, of which a copy is hereto annexed. But no conve yunce 
of the same has heen executed to hin. ons 
8. That on the day of 18 , the plaintiff paid the defendant 
rupees as part of such jarchase wow Po ty 
4. That the said piece of ground contained in fact only [five bighf+]. 
The plaintiff prays judgment : 
1) for rupces, with interest from the day of 1B, 
3) that the eaid agreement of purchase be delivered up and cancelled. 


C, P. 41 
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No. 100. 
For an Insoncrion nrsraasmine WASTE. 
( Titi.) 
A. B., the above-named plaintiff, states as follows :-— 
1. That plaintiff is the absolute owner of [describe the property}. 
2. That the defendant is in possession of the same under a lease from the 


intiff. 
ee 8. That the defendant has {cut down a number of valuable trees, and threstens 
to out down many more for the purpose of sale] without the consent of the iff. 
Tho plaintiff prays judgment, that the defendant be restrained by m)junction 
from committing or permitting any further waste on the said promises, j 


[Pecuniary compensation might uleo be prayed.) 





No. 101. 
For ABATEMENT OF A NUISANCE. 
( Title.) 
A. B., the above-named plaintiff, states as follows :-— 


1. That plaintiff is and at all the times hereinafter mentioned was, the absolute 
owner of [the house No. , Street, Calcutta]. 

2. That the defendant is, and at all the said times was, the absolute owner of 
{a plot of ground in the same streot 


That onthe day of 18 , the defendant erected upon his eaid plot 
a slanghter-house, and stil! maintains the same ; and from that d 


a6 ay until the present 
time has continually caused cattle to be brought and killed there fand has caused the 
blood and offal to be thrown into the street opposite the said house of the plaintiff]. 


4. That (the psig has been compelled, by reason of the premises, to 
the said house, and has been unable to rent the same]. 


The plaintiff prays judgment, that the said nuisance be abated. 





No. 102. 
For aN INJUNCTION AGAINST TITE DIVERSION OF A WATER-COURSE. 
( Title.) 
A. B,, the above-named plaintiff, states as follows :— 
{Astn Form No. 81.] 


The plaintiff prays judgment, that the defendant be restrained by injunction 
from diverting the ia Se sforsaik fo 


Y 





No. 103. 
Fon BrerozaTion or Moveavie Property THREATENED WITH DgsTRUCTION, 
AND FOR AN INJUNCTION. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1, That plaintiff is, and at all times hereinafter mentioned was, the owner of fa 
portrait of ge a oe fe 


ndfather, which was exocuted by an eminent painter), and of which 
no duplicate a re [or state any facts showing thai the property & af a ind that can- 


pasar nrg Amped 
2. That on the of 18 , he deposited the same for safe keeping 
with the defendant. , 

8. Thaton the day of 18 , he demanded the same from the defend- 
ant, and offered to pay all reasonable charges for the 


r sap es the same, 
4. That the defendant refuses to deliver the same to the plaintiff, and threetens 
to conceal, dispose of, cut, or injure the same if required to deliver it up. 
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§. That no co spi starr would be an adequate compensation to the 
; MT he plaintif ¥¢ fudgmen aaa 
P prays ju t: 
(1) that the defendant be restrained by injunction from disposing of, injur- 
ing, or concealing the said [painting : 
(2) that he retarn the same to the plaintiff. 


No. 104. 
INTERILEADER. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That before the date of the claims hereinafter mentioned, one G. H. deposited 
with tho plaintiff (describe the property] for [safe keeping.) 
2. t the defendant, C. D., claime the same Funder an alleged assignment 
thereof to him from the said G. ie 
3. That the defendant, E. F, also claims the seme [under an order of the said 
G. H. eee bea the same to him). 
4. That the plaintiff is ignorant of the respective rights of the defendants. 
5. That he has no claim upon tho said property, and is ready and willing to de- 
liver it to such persons as the Court shall direct. 
6. That this suit is not brought by collusion with either of the defendants. 
The plaintiff prays judgment : 
(1) that the defen ota be restrained, by injunction, from taking any pro- 
coedings against the plaintiff in relation thereto ; 
(2) that they be required to interplead together concerning their claims te 





the said property ; 

{(3) that a person be authorized to recoive the said property pending such 
itigation ; 

(4) that upon delivering the same to such [person], the plaintiff be dis- 
charged from all liability to either of the defendants in relation 
thereto. 

No. 106. 
ADMINISTRATION BY CREDITOR. 
( Title.) 
A. B., the above-named plaintiff, states aa follows :— 

1. E. F, lato of , was at the time of his death, and his estate still is, in- 
debted to the plaintiff in the sum of [here insert nature of debt und security, 
if any). 

4 2 The said E. F. made his will, dated the day of , and thereof 


y 
appointed C. D. executor [or devised his estate in trust, &c., or died intestate, as the 
otes may be}. 
3. The Vid will was proved by the said C. D. for letters of administration wero 


nted, &c.]. 

is «the dotemdant has possessed himsclf of the moveable [and immoveable, or 
the proceeds of the immoveable} property of the said H. £., aud bas not paid the 

tiff his said debt. 

5. The said FE. F. died on or about the — day of , ; 

6. The plaintiff prays that an account may be taken of the moveable [and tm- 
moveable} property of the said FE. #., deceased, and thet the same may be adminis- 
tered under the decree of the Court. 


No. 106. 
ADNINisTRATION BY Spxciric Leaares. 
( Title.) 
[Alter Form No. 105 thus :—} 
[Omit 1, and commence paragraph 2—) E. F’, late of duly. 
{ f f aga grdcter c B 


Me ber Sut dated the da appointed 


made yo 
executor, and by such will bequeathed to the plaintiff [here stale the specific legacy 
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For paragraph 4 substitute— a 

The defendant is in possession of the moveable property of the said F. Fi 
and, amongst other things, of the eaid (here name the subject of the specific bequest). 

For the commencement of paragraph 6 substitute—. 

The plaintiff prays that the defendant may be ordered to deliver to him the 
said [here name the subject of the specific bequest], or that, &c. 


No. 107. 
ADMINISTRATION BY PECUNIABY LEGATEE. 
( Title.) 
{Alter Form No. 105 thus :—] 
[Omit paragraph 1, and substitute for paragraph 2—) E. F., late of 
duly made his last will, dated the = day i , and thereof appointed C. D. 
executor, and by such will bequeathed to the plaintiff a legacy of 
rupees. 
In paragraph 4, substitute “ legacy” for “ debt.” 


Another Form. 


Between Z. F. ae na eas » Plaintiff, 
and 
G. ii. @ee eee eee eee Defendant. 


E. F., the above-named plaintiff, states as follows :— 


A.B. of K., in the , duly made his last will, dated the [first day of March, 
1873}, whereby he appuinted the defendant and Af, N. {who died in the testator’s 
abate executors thcreof, and bequeathed his property, whether moveable or 
immoveable to his executors in trust, to pay the rents and income thereof to the 
plaintiff for his life ; and after his decease, and in defanit of hie having a son who 
ehould attain twenty-one, or a daughter who should attain that age or marry, upon 
trust az to his immoveable property for the person who would be the testator’s heir- 
at-luw, and as to his moveable property for the persons who would be the testator’s 
next-of-kin if he had died intestate st the time of the death of the plaintiff, and 
such failure of his issue as afuresuid. 

2. The testator died on the [first day of July, 1878), and his will was proved 
a aaa on the [fourth day of October, 1878]. The plaintiff has not been 
am : 

8. Tho tevtator was at his deuth entitled to moveable and immoveable property ; 
the defendant entered into the receipt of the rents of the immoveable property, ant 
got in the moveable property ; he has sold some part of the immoveable property. 

Tho plaintiff clauns— 

(1) to have the moveable and iminoveable property of A. B. administered in 
this Court, und for thet purpose to have all proper directions given and 
scecounts taken. 

(2) such further or othor relief as the nature of the case may require. 





Between FE’. F. pee eer veo eve Plaintiff, 


G. B. ae - as see Defendant. 
Written Statement of Defendant. 


1. A. B.’s will contained a charge of debts ; he died insolvent ; he waa entitle 
at his desth to some immoveablo property which the defendant sold, and which pro- 
duced the nett sum of rupees , and the testator had some moveable property 
which the defendant got in, and which produced the nett sum of Tu 

2. The defendant applied the whole of the aaid sums and the sum af rupees 
- which the defendant received from rents of the immoveshis in th 
Payment of the funeral and testamentary expences and some of R nig web of te 
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' & The defendant made up his accounts and sent a copy thereof to the plaintiff 
on the [tenth day of January 1880], and offered the plain ie free access to AW pascal 


ers te verify such accounts, but he declined to avuil himself of the defendant's offer; 
4. The defendant submits that the plaintiff ought to pay the costs of this suit. 





No. 108, 
Exacution or Tavusts. 
In THE Court oF , aT 
Civil Sust No. : 
A. B., of oe Plaintiff, 
against 
C. D., of , the beneficiary [or one of 
the beneficiaries], ove Defendant. 


A. B.,, the above-named plaintilf, states as follows :— 


1, That he is one of the trustees under an instrument of settlement, bearin 
date on or about the day of , made upon the marriage of BLE. anc 
G. H., the father and mother of the defendant {or an instrument of assignment of 
the estate and effects of EL. #. for the benefit of C. D., the defendant, and other 
the creditors of &. F’}. 

2. The said 4. B. has taken upon himself the burden of the eaid trust, and is 
in possession of [ur of the procecds of} the moveable and immoveable property 
conveyed [or assigned] by the beforc-mentioned deed. 

8. The said C. D. cluims to be entitled to a bencticial interest under the before- 
mentioned decd. 

4. The plaintiff is desirous to account for all the rents and profits of the said 
immoveable property {and the proceeds of the sale of the said, or of part of tho 
said, immoveable property, or moveable, or the proceeds of the sale of, or of part 
of, the said moveuble property, vr the profits accruing to the plaintiff as such trustee 
in the execution of the said trust] ; and he prays that the Court will take the ac- 
counts of the said trust, and ulso that the whole of the said trust-estate may be 
administered in the Court for the benefit of the said C. J, the defendant, and all 
other persons who may be interested in such administration, in the presence of the 
said C. D. and such other persons ev interested as the Court may direct, or that the 
said C. D. may shew good cause to the contrary. 


[N. B.—Where the suit is by a beneficiary, the plaint may be modelicd, mutatis mutan- 
dia, on the plaint by a legatee. } 


No, 109. 
Forec osure or Sate. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 


1. By a mortgage-deed, dated the = day of 18 ,a house with the 
garden and appurtenances, situated within the jurisdiction of this Court, were con- 
veyed by the defendant to him, the plaintiff, Lis heirs (or executors, adininistrators], 
wnd assigns, for securing the principal sum of Rs. toyether with interest 
thereon at the rate of Rs. per ceotuin per anoum, subject tu redemption upon 
payment by the said defendant of the said principal and interest at a day long since 


2 There is now due from the defendant to the plaintiff the sum of Re. 
for principal and interest on the said mortgage. ; 
8. The plaintiff prays (a) that the Court will order the defendant to pay him 
the said sum of Rs. , with such degeer? salt ag may Beas pipes the 
filing of the plaint and the day of payment, and also the costs of this suit, on some 
day te be aeaed by the Court, hi in default that the right to redeem the said 
may be foreclosed, and the plaintiff placed in possession of the 
wane see ; oF (8) that the said premises may be sold, aad the proceeds applied 
én and towards the psyment of the smount of the said principal, interest, and coste ; 
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that if each proceeds shall not be sufficient for the payment In fall of suc’ 
pani os defendant de pay to the plaintiff the amount of the deficiensy witl 
interest thereon at the rate of six por cent. per annum antil realisation ; and fp that 
for that purpose all proper directions may be given and accounts taken by the Gourt. 





No. 110. 


REDEMPTION. 
( Zitle.) 
[Alter Form No. 109 thus :—] 

Transpose parties and aleo the facte in paragraph 1. 

For paragraph 2, substitute— 

2. There is now due from the plaintiff to the defendant for principal and 
interest on the said mortgage, the sum of Ra. , which the Smale is ready 
snd willing to pay to the defendant, of which the defendant, before filing thie plaint, 
had notice. : 

For paragraph 8, substitute— 

The plaintiff prays that he may redeem the said premives, and that the defend- 
ant may be ordered to re-conyey the samo to him upon payment of the said sum of 
Re. and interest, with such costs (if any) as the Court may order, upon a 
day to be named by the Court, and that the Court will give all proper directions for 
the preparation and execution of snch re-conveyance and doing such other acts as 
ow be necessary to put him into possession of the said premises, freed from the 
said mortgage. 





No. 111. 
Seeciric Peerormancs. (No. 1.) 
( Title.) 
A. B,, tho above-named plaintiffs, state as follows :— 


1. By an agreement, dated the day of , and signed by the above- 
namod defendant, C. D., he the said C. D. contracted to buy of for sell to] him cer- 
tain immoveable property therein described and referred to, for the eum o 
rapecs. 

Pe. He has appied to the said C. D. specifically to perform the said agreement 
on his part, but be has not done so. 
3. Tho sail 4. B. has becn and still is ready and willing specifically to perform 
the ype ages on his part, of which the said C. D. has had notice. 

. The plaintiff prays thet the Court will order the said C. D. specifically to 
perform the said agreement and to do all acts necessary to put the said 4. B. in full 
posseasion of the said property [or to accept a conveyance and possession of the said 
property], and to pay the costs of the suit. 


PS seer swit for delivery up to be cancelled, of any agreement, omit paragraphs 2 and 
3, sudstitute a paragraph stating generally the grounds for requiring the agreement to 
be delivered wp to be cancelled—such as that the plaintiff signed st by eelstake, wader 
Pie as of the defendant—and alier tha prayer according to the relief 


No. 112. 
Spraciric PERFORMANCE. (No. 2.) 
( Tele.) 
A. B., the sbove-named plaintiff, states as follows +~ | 
1. That on the dey of 18 ee ee 
entitled to certain imtnoveable property described’ in the agreement beret wet. 
2. That on the came day, the plai 


ond defendant catered into an dquee, 
ment, under their hands, a copy of which is hereto annexed. 
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3. That onthe day of 18 , the plaintiff tendored 
to the defendant, and demanded a conveyance of Ene said property. ee 
_ 4, That on dey of 18, the plaintiff again demanded such con- 
veyanes, (Gr, That the defendant refused to convey the same to the plaintiff.) 
: That - sencarereh bre ih el such conveyance. 
. That intiff is sti and willing to the pu - 
said property to the defendant. . BPs ne dere mares 
plaintiff prays judgment : 
(1) that the defendant execute to the plaintiff a sufficient conveyance of 
the eaid property [following the terme of the agreement) ; 
(2) for rupees compensation for withholding tho sume. 





No 113. 
PARTNERSHIP. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 


1, Ho and the said C. D., the defendant, have been, for the space of 
rs {or months] last past, carrying on business together at , within the 
jurisdiction of this Court, under certain articles of partnership in writing, signed by 
them reareciively {or under a certain decd sealed and executed by them re«pectively, 
or under a verbal agreement between them, the said plaintiff and ps 

2. Divera disputes and differences have arisen between the plaintiff and defend- 
ent as euch partners, whercby it has become imnpossible to carry on the said business 
in partnership with advantage to the partners. 

8. The plaintiff desires to have the said partnership dissolved, and he is rene? 
and willing to bear his share of the debts and obligations of the partnership sccord- 
ing to the terms of the said articles [or deed, or agreement}. 

4. The plaintiff prays the Court to decree a dissolution of the said partnership 
and that the accounts of. the said partnership-trading may be taken by the Court, and 
the assets thereof realized, and that each party muy be ordered to pay into Court any 
balance due from him upon euch partnership-account, and that the debts and fiabi- 
lities of the eaid partacrship may be puid and discharged, and that the costa of the 
suit may be paid, out of the partnership-arsets, and that any balance remaining of 
such assets, after such payment and discharge, and the payment of tho said costs, 
act | be divided between the plaintiff and defendant, ‘according to the terms of the 
said articles (or deed, or agreement], or that, if the auid assets shall prove insufficient, 
he the plaints and the said defendant may be ordered to contribute in such propor- 
tions as shull be just to a fund to be raised for the payment und discharge of such 
debts, liabilitica, and costs. And to give such other relicf a8 the Court shall think fit. 

plaint was filed by , of , pleader for tho plaintiff, 
fold : At the for dissolution 

N. B.—In euits for winding-wp of any partnership, omit the prayer for isso . 
bt eo da Sn & paragraph stating the fact of the partnership having been 





No. 114. 
Forms or Concise STATEMENTS. 
{Cede of Civil Procedure, section 58.) 


Money tent. The plaintiff's claim is rs. for money lent (and interest}. 


Several de- The plaintiff's claim js rs., whereof — rs. is for the price of 

manda, sold, and — rs, for money lent, and _—rs.. for interest. 

Rents, The plaintiff ‘s claim is _— rs. fur arrears of rent. 

Galery, do. The plaintiff 's claim is rv. for arrears of salary aa clerk (or 
as the cass may be}. 

Intervent, The plaintiff's claim is rs. for interest epon money lent. 


— The plaintiff's claim is rs. for « general average contribution. 
Freight, he. The pisintiff’s claim ia —rw. for freight and demurrage. 
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Forms oy Coxciss Srarements—continued. 


Banker's The plaintiff's claim is § ra. for money deposited with. the de- 

balance. fendant as 4 banker. 

Fees, £0., a8 The plaintiff's claim is —sra, for fees for work done {and rs, 

pleader. ene expended] as a pleader. 

Commission. The plaintiff's claim is ra. for commission earned as [state 
character—as auctioneer, cotton-broker, &c.]. 


The plaintiff's claim ia rs. for medical attendances. 


Return of The plaintiff ’s claim is rs. for a return of premiums paid dpaqn 
premium, policies of insurance. 


Sewers The plaintiff’s claim is —_—sra. for the warehousing of goods. 


pinay of The plaintiff's claim is rs. for the carriage of goods by railway. 

ee he a The plaintiff's claim is _—srs. for the use and occupation of a house, 
ouse. 

Hire of goods. The plaintiff's claim is —_rs. for the hire of [furniture]. 

Work done. The plaintiff ’s claim is rs. for work done as a [surveyor]. 
Board and ae ae . 

lodging. The plaintiff's claim is ra. for board and lodging. 

Behooling. of oe plaintiff's claim is rs. for the [board, lodging, and] tuition 

Money The plaintiff's claim is rs. for money received by the defendant 

received, as pleader (or factor, or collector, or, dc.j of the plaintiff. 


Yeos of office. The plaintiff 's claitn is rs. for fees received by the defendant 
under colour of the office of ; 
Money over- The plaintiff's claim is rs, fora return of money overcharged 
paid, for the carriage of goods by railway. 
The plaintiff's claim is rs. for a return of fees overcharged by 
the defendant as 


sogeplaya Tho plaintiffs claim is rx. for a return of money deposited with 
atuke-hoider, the defendant as stake-holder. 
rend ke: The plaintiff's claim is ra, for money entrusted to the defend- 
holder. ant an stake-holder, and become payable to plaintiff. 
Money en- The plaintiff's claim is srs. for a return of money entrusted to 
es to the defendant as agent of the plaintiff. 

oney ob- The plaintiff's claim is —srrs. fur a return of money obtained from 
gained by the plaintiff by fraud. 
Money paid The plaintiff's claim is re. for a return of mone id to the 

p y pai 


Y mistake. defendant by mistake. 

oney paid The plaintiff's claim is —_—srrs. for a return of money paid to the 
for considera- defendant for pcr to be dong, or, work left undone ; or, a bill to be 
tion which = taken up, or a bill not taken up, or, dic.}. 


The plaintiff's claim is _srs. for a return of money paid as a de- 
posit upon shares to be allotted. 
Money paid The plaintiff's claim is rs. for money paid for the defendant as 
by ees Ag his sane: es 
‘ The plaintiff's claim is rs. for money paid for rent due by the 
a paid. defendant. } 
oney paid The plaintiff's claim is rx. upon a bill of exchange accepted for 
Maio bi indorsed] for the defendant's iccousnadlation. t 
Contribution The plaintiff's claim is —_—rs. for a contribution in respect of money 
by surety. = paid be 1¢ plaintiff ae surety. 
By. laintiff’s claim ie —_—rs. for a contribution in respect of a joint 
y co-debtor. debt of the plaintiff and the defendant, paid by the plaintif& = 


Money paid 


for calla, 


Money pay: 
able under 
award. 


Life-policy,. 
Money bond. 
Foreign judg- 
ment. 


Bills of ex- 
change, &. 


Surety, 


Calls. 


Agent, &o. 


Apprentices. 
Arbitration. 


Assault, &o. 


By busband 
aud wife. 
Against hus- 
band and wife. 


Pileader. 


Bailment. 


THE FOURTH SCHEDULE. 329 


Fors or Conciar StaTemEnts—continued. 


_The plaintiff's claim is —srs, for money paid for calla upon shares 
against which the defendant was bound to indemnify the plaintiff. 


The plaintiff's claim is —_—srs. for money payublo under an award. 


The plaintiff's claim is rs. upon a policy of insurance upou the 
life of X. Y., deceased. : : 


The plaintiff's claim is ra. upon a bond to secure payment of 
rs. and interest. 

The plaintiff's claim is ra. upon a judgment of the —Cuurt 
in {the Empire of Russia}. 

The plaintiff’s claim is —s ts. upon a cheque drawn by the defend- 
ant. 

Tho plaintiff ’s elaim ia rs. upon a bill of exchange accepted [or 
drawn, or indorsed} by the defendant. 

The plaintiff's claim is ra. upon & promissory note made [or in- 
cone by the defendant. 

The plaintiff's claim ix rs. against the defendant, 4. B., aa ac- 
ceptor, and against the defendant, C. D., ag drawer [or indorser} of 
bill of exchange. 

The plaintiff's claim is srs. against the defundant as surety for 
the price of goods sold. 

The plaintiff's claim is ors. against the defendant, A. F., aa prin- 
cipal, and against the defendant, C. D., as surety, for the price of goods 
gold (or for arrears ef rent, or for money lent, or for money received 
by the defendant, 4. 2., aw traveller for the plaintiff, or, cc, ]. 

The plainuff's claim is ra. for culls upon shares. 


Indorsement for Costs, dic. 


f Add to the abore forms] and rs. for costa ; and if the amount 
claimed be paid to the plaintiff or his pleader within duys for, if the 
siinmona ia lo be served out of the juriadiction, insert the time for appear- 
ance limited by the order} from the service hervof, further proceedings 
will be stayed. 

Damages and other Claima. 


The plaintiff's claim is for damages for breach of a contract to 
employ the plaintiff as traveller. a 

The plaintiff’s claim is for damages for wrongful dismissal from 
the defendant's employment sa traveller [and ru. for arrears of 
wages]. 

The plaintiff 's claim is for damages for the defendant's wrongfally 
quitting the plaintiff ‘a employment as manager. 

The plaintiff's claim ia for damages for breach of duty an factor 
for, dc.) of the plaintiff [and rs. for money received as factor, 
or, &c.}. 

The plaintiff's claim is for damages for breach of the terms of a 
deed of apprenticeship of X. Y. to the defendant [or plaintiff]. 

The plaintif€'s claim is for damages for aen-compliauce with the 
award of X. Y. ae 

The plaintiff's claim is for damages for assault (and false impri- 
eaninent, and for malicious ipecctson 

The plaintiff ’s claim is for damages for assanit and false imprisou- 
ment of the plaintiff, C.D. 

The plaintiff's claim is for damages fer assault by the defendant, 
C. D. 
The plaintiff's claim is for damages for injury by the defendant's 
negligence an pleader of the plaintiff. 

e plaintiff's claim is for damages for negligence in the custody 
of goods (and for wrongfully detaining the same). 


C. P. 42 
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Forms or Concise Srarementrs—continued. 


The plaintiff's claim is for damages for negligence in the Keepi 
Pledge. of goods pawned [and for wrongfully detaining the same]. es 
The plaintif£’s claim is for damages for negligence in the custody 


Hire. of furniture [or a carriays] lent on hire {and for wrongfully, de.}, 
The plaintiff's cluim is for damages for wrongfully neglecting {or 
Banker. : a aes 
refusing} to pay the plaintiff’s cheque. 
The plaintiff's claim is for damages for hreach of a contract to 
Bill. aes 
accept the plaintiff's drafts. 
The plaintiff's claim is upon a bond conditioned not to carry on the 
Bond. trade of a , 
Gacciee: The plaintiff's claim is for damages for refusing to varry the plaint- 


iff 's"goods by sey. 
ho plaintiff's claim is for damages for refusing to carry the plaint- 
iff by railway. 
The plaintiff’s claim is for damages for breach of duty in and about 
the carriage and delivery of coals by railway. 
The plaintiffs cluirn is for damages for breach of duty in and 
about the carriage and delivery of machinery by sea. 


Charter- The plaintiff's olaimn is for damages for breach of charter-party of 
party. ship [Mary }. 

teas € nee ; The plaintiff's claim is for return of household furniture [or ée.}, 
yeni ®5 or their vulue, uid for damnaces for detaining the same, 

itis Nie The plaintiff's claim is for wrongfully depriving plaintiff of goods, 
goods. hous-hold furniture, &e. 

Dofamation. The plaintiff ’s claim is for damages for libel. 


The plaintiff's claim is for damages for slander. 
The plaintifl's claim is for damages for improperly distraining. 


{ This Form shall he euficient, whether the distress complained of be 
wrongful, or excessive, or irregular. | 


The plaintiff’s claim is to recover possession of a house. No. 
9 


Wrongful dia- 
trasa, 


Rjectment. in Pe or of a farm, called Blackacre, situate in the of 
. in the of , 

fo eatablieh The plaintiff ‘s claim is to establish his title to [here describe pro- 
paad punt perty), and to recover the rents thercof. 

(The two previous Forma may be combined.] 

bined pera ’a Claim is for damages for infringement of the plaint- 
Fishory. iff’s right of fishing. 
Frana The plaintiff's claim is for damages for fraudulent misrepresenta- 


tion on the sale of a horse [or a business, or shares, or, &e.). 
The plaintiff's claim is for damages for fraudulent misrepresenta- 
tion of the has of B. F ; 
The plaintiff ‘s claim is for damages for breach of a contract o 
vee: guarantee for A. B. 
The plaintif’s clann is for damages for breach of a contract to 
indemnity the plaintiff as the defendants agent to distrain. 
The plaintiff's claim is feria loss under a policy npen the ship 
Ingurance. f flowed Charter), and freight aft cargo {or for returu of premiums). 


[Zhie Form shall be sufficient, whether the lows claimed be total or 


partial.) 
Fire-ineur- The plaintiff's claim is for a loss under a policy of fire-insurance 
Anoe. upon house and furniture. 


The plaingiF’s claim in for damagea for breach of a contract to 
insure a howvae. 
; The phiintiff's chan se for damages for breach of a contract to 
Landlord aad keep a boure ia repair. 
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Form or Concise STATEMENTS—continued. 


Landlord and = The plaintiff's claim is for damages for breaches of covenanta con- 
tenant. a in a lease of a farm. 
Phe plaintiff's claim is for damages for injury to the plaintiff from 
Medica} man. the defen ant’s negligence us a medical man. 
ene P The plaintiffs claim is for damages for injury by the defendant's 
an - og. 
: The plaintiff’s claim is for damages for injury to the plaintiff by 
Negligence. tne negligent driving of the defendant or his servants. 
rhe plaintiff's claim is for damages for injury to the plaintiff 
while a passenger on the defendant's railway by tho negligence of the 
defendant's servants. 

The plaintiffs claim ix for dumages for injury to the plaintiff at 
the defendant's railway-station from the defective condition of the 
station. 

The plaintiff’. claim is o8 executor of 4. B., deceased, for damages 

Act XIN. of for the death of the said 4. B., from injuries received while a passan- 


855. ger on the defendant's railway, by the negligence of the defendunt’s 
servants. 
Promise of The plaintiff's claim ia for damayes for breach of promise of tmar- 
Marriage. riage 


The plaintiff ’s claim is for damages for breach of contract to accept 
and pay for goods. 

The plaintiff's claim is for damages for non-delivery [or short dali- 
very, or defective quality, or other breach of contract of sale of cotton 
[or, dc.]. 

The plaintiff's clain is for damages for breach of warranty of a 
horse. 

‘Bale of land The plaintiff's claim is for damages for breach of a coutract to sulk 
* [or purchase} Jand. 
The plaintiff's claim is for damage» for breach of a contract to let 
for take] a house. 
The plaintif€'s claim is for damages for breach of a contract to nell 
[or purchase] the lease, with good-will, fixtures, and stock-in-trade of 
a public-house. : 
The plaintiff's claim is for damages for breach of covenant for title 
for for quiet enjoyment, or, &e.] ina conveyance of land. 
The plaintiff's claim is for damarcs for wrongfully entering the 
Trespass on = pluintiff’s land and drawing water from his well [ar cutting hik grass, or 
land. elling his timber, or pulling down his fences, er removing his gate, or 
using his road or path, or crossing: bis field, or depositing sand there, or 
carrying away gravel from thence, or carrying away stones from his 


Bale of goods. 


river}. 
Support he plaintiff's claim is for damages for wrongfully taking away 
° the support of plaintiff’s land (or house, or mine], 

Wa The plaintiff ‘s claim is for damages for wrongfully obstructing a 
ia way ablic highway or private way). be eaint Ne 
Water-course, he plaintiff's claim is for damages for wrongfully diverting (or 

&o. obstructing, or polluting, or diverting, water from] a wuater-courne, 


The plaintiff's claim ia for damages for wrongfully discharging 
water upon the plaintiff's land [or into the plaintiff's mine]. 
The plaintiff ’s claim ie for damages for wrovgfally obstructing the 
plaintiff's use of a well. Das 
The plaintiff's elaim is for damages for the infringement of the 
an: plaintiff's right of pasture. 


[This Form shall be sufficient, whatever tha nature of the right to 
pasture be.) 


. eae — s Read is for damages for obstructing the access of 
Light. i to plai ‘s house. 
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Forms or Conciss StaTemants—continued. 


The plaintiff's claim is for damages for the infringement of ‘the 
Patent. plaintiff 2 patent. 


Copy-right. The plaintiff's claim is for damages for the infringement of the 
plaintiff ’s copy-right. i etn att 
Trade-mark. The plaiutiff’s claim is for damages for wrongfully using jor imitat- 


ing] the plaintiff ’s trade-mark. 
The plaintiff ’s claim is for damages for breach of = contract to 
Work. baild a ship (or to repair a house, &c.]. 
The plaintiff ’s claim is for damages for breach of a contract to em- 
ploy the plaintif€ to build a ship, &c. 
The plaintiff's claim is for damages to his. house, trees, crops, &c., 


Noisance = sanaod by noxious vapours from the defendant's factory (ur, &c.}. 
The plaintiff's claim is for damages from nuisance by noise from 
the defendant's works (ur stables, or, dc. }. 
Injunction. [Add to indorsement] :—and for an injunction. 
ie ase to indorsement where claim is to land, or to establish title, or 
th] :— 
Meane-profita, and for mesne-profits. 
oe sd and for an aceount of rents or arrears of rent. 
Broach of . 
paeeak and for breach of covenant for [repairs]. 


1. Creditor to administer Estate. 


The plaintiff's claim is asa creditor of X. Y.,of __, deceased, to 
have the moveable and immoveable property of the said X. Y. admin is- 
tered. The defendant, C D,, is sued as the administrator of the said 
X. Y. {and the defendants, E. F. and G. Z., as his co-heirs at-law]. 

2. Legatee to administer Estate. 

The plaintiff's claim is as o legatee under the will dated the 
day of 18 ,of X. Y., deceased, to have the moveable and 
immoveable property of the said X. Y. administered. The defendant, 
C. D., is sued ag the executor of the said X. Y. [and the defendants 
£. F. and G. #,, as his devisees}. 

3. Partnership. 

The pluintiff’s claim is to have an account taken of the partner- 
ship-dealings between the plaintiff and defendant [under articles of 
partnership dated the — day of ], and to have the affairs of 
the partuership wound up. 

4. By Mortgagee. 


The plaintiffs claim is to have an account taken of what is due to 
him for principal, interest, and costs on a mortgage dated the = day 
of , made between [ porties| for by deposit of title-deeds], and 
that tho mortgage may bo enforced by foreclogure or sule. 


5. By Mortgagor. 

The plaintiff's claim is to have an account taken of what, if any- 
thing, is due on a mortgage, dated , and made between [parties], 
aud to redeem the property comprised therein. 

6. Raising Portions. 
alii ewe te claim is that the ree ee es rs., beat bya deed of 
ecttlement, was provi or the portions ounger 
children of » may be rateed. ne 
7. Eivecution of Trusts. 
The plaintiff's claim is to have the trusts of an indenture, dated 
, and made between [parties] carried into execution. 
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Forms or Conciszy SraTemEentTs—continued. 


8. Cancellation or Rectification. 


The plaintiff's claim is to have a deed, dated , and made 
between Fnarties], set aside or rectified. 


9. Specific Performance. 


The plaintiff's claim is for specific performance of an agreement, 


dated the — day of , fur the sale by the plaintiff to the defend- 
ant of certain {freehold ] hereditaments at ‘ 

No. 115. 

Propate. 


1. By an executor or legatee propounding a will in solemn form. 

The plaintiff claims to be executor of the last will, dated the 
day of ,of C. D., late of , deceased, who died on the 

day of , and to have the said will established. This sum- 
mons is issued against you as one of the next-of-kin of the said deceased 
(or as the case muy be}. 

2. By an executor or legatee of a former will, or a nert-of-kin, &c., 
of the deceased, secking to obtain the revocation of a probate granted in 
common form. 


The plaintiff claims to be executor of the last will, dated the 


day of ,»of C. J), late of , deceased, who died on the 
day of , and to have the probate of a pretended will of the said 
deceased, dated the day of , revoked. This summons ia in- 


sued against you as the executor of the said pretended will [or as the 
case may be). 

3. By an executor or legatee of a will when letters of administration 
have been granted us in an intestacy. 

The plaintiff claims to be executor of the last will of C. D., late of 
ares » deceased, who died on the day of , dated ;the 

ay 0 ‘ 

The plaintiff claims that the grant of lettera of administration of 
the estate of the said deceased obtained by you should be revoked, and 
probate of the said will granted to him. 

4. By a person claiming a grant of administration as a next-of-kin 
of the deceaned, but whose interest as next-of-kin is disputed. 

The plaintiff claims to the brother and sole next-of-kin of C. 0., of 

, deceased, who died on the day of » intestate, and to 

have as such a grant of administration to the personal estate of the said 
intestate. This writ is issued against you because you have entered a 
caveat, and have alleged that you are the sole next-of-kin of the deceased 
[or as the case may be}. 


F.— MISCELLANEOUS, 


No. 116. 


Section 58 of the Code of Civil Procedure. 
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333 
No. 117. 


Sumatons ror Disposan or Surr. 


Sectivus 64 and 68 of the Code of Civil Procedure. 


Norice.—1. Should you apprehend 


your witnesses will 
not attend of their 
own accord, you can 
have summons from 
this Court to compel 
the attendance of any 
witvesa, aud the pro- 
duction of any docn- 
ment that yon have a 
right to call apon the 
Witnesa to produce, 
on applying to the 
Court at any time 
before the trial, on 
your depositing their 
necessary  — anbeiat- 
enoe- money. 


2. If you admit the de- 


mand, you should pay 
the money into Court, 
with the custs of the 
puit, to avoid the 
summary execution 
of the decree, which 
may be against your 
person or property, 
or both, if necessury. 


( Title.) 
To 
dwelling at 
Wiereas haa instituted a stit against 
you for , you are hereby summoned to 


appear in this Court, in person or by a duly authors 
ized pleader of the Court, duly instructed, and 
able to auswer all material questions relating to 
the suit, or who shall be ascompanied by some 
other person able to answer all such questions, on 

,the = day of i8 ,at = o'clock in 
the forenoon, to answer the above-named plaintiff ; 
and as the day fixed for your appearance is ap- 
pointed for the final disposal of the auit, you 
must be prepnred to produce all your witnesses 
on that day ; and you are hereby required to take 
notice that, in default of your appearance on the 
day befure-meotioned, the suit will be heard and 
determined in your absence ; and you will bring 
with you, or send by your pleader, , which 
the plaintiff desires to inspect, and any docn- 
ments on which you intend to rely in support 
of your defence. 


Givex under my hand and the seal of the 
Court this day of 18 


[L. 8) 
Judge. 


Note.—If written statements are required, say-—You are for wuch = party is, as the 
case may be} required to put iv a written statement by the day of ° 
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No. 118. 


Summons ror SETTLEMENT OF IssvRs. 


Sections 64 and 68 of the Code of Civil Procedure. 


Noncx,—1. Shoald you apprehend 


your witnesses will 
not attend of their 
own aocord, you can 
have summonses from 
this Court to compol 
the attendance of any 
witness, and the prv- 
duction of any doca- 
mont that you have 
a right to call on the 
witness to produce, 
on spplying to the 
Court at any time 
before the trial, on 
your depositing their 
necessary subsist 
enoe- mond 


2. If you admit the de- 


mand, yon should pay 
the money into Conrt, 
with the costs of the 
suit, to avoid the 
summary execution 
of the decree, which 
may be against your 
person or property, 
or both, if necessary. 


( Title.) 
To 
dwelling at 
WHEREAS has institned a suit against 
you for » you are herchy summoned to 


appear in this Court in person or by a duly anthor- 
ized pleader of the Court, duly instructed, and 
able to answer all material questions relating to 
the suit, or who shall be accompanied by some 
other person able to answer all such questions, 
on ,the day of 18 ,at = o'clock 
in the forenoon, to answer the above-named 
plaintiff ; and you are hereby required to take 
notice that, in default of your appearance on the 
day before-mentioned, the issues will be settled 
in your absence ; and you will briag with you, 
or send by your pleader, , which the 
plaintiff desires to inepect, and any document on 


which you intend to rely in support of your 
defence. 


(Given under my hand and the soal of the 
Court this day of 18. 


CL. 8.j 
Judge. 


case may be} required to pus in a writtes statement by the 


Norz.—Y/ written statements ave required, say— Yon are er eoch a party - as the 
day of 
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No. 119. 
SUMMONS TO APPEAR. 
Section 68 of the Code of Civil Procedure. 


No, oF Suit. 
In THE Court or AT 
Plaintiff. 
To Defendant. 
[Name, dercription, and addreas. | 
Wuerras [here enter the nume, description, and address of the plaintiff] has in- 
stituted a suit in this Court against you [here state the particulars of the claim aa in 
the register]: you are hereby summoned to appear in this Court in person on the 
day of at =—s in the forenoon ry not specially required to appear in pers 
son, state—“ in person or by a pleader of the Court duly instructed ms able to an- 
swer all fanterial Guestieus relating to tho suit, or who shall be accompanied by some 
other person able to answer all such questions” to answer the above-named uintiff, 
Ly the summons be for the final disposal of the euit, thia further direction shall he added 
“and as the day fixed for your appearance is appointed for the final disposal of 
the suit, you must be prepared to produce all your witnesses on that duy"] ; and you 
are hereby required to take notice that, in default of your appearance on the day before 
mentioned, the suit will be heard and determined in your absence ; and you will bring 
with you (or send by your agent) [here mention any document the production of which 
may be required by the plaintiff], which the plaintiff desires to inspect, and any 
document on which you intend to rely in support of your defence. 


Girvan under my hand and the seal of the Court, this day of 18. 
(lL. SJ 
Judge. 





No. 120. 


Orper ror Transmission of Summons ror SeERVICA IN THE JURISDICTION 
OF ANOTHER CoURT. 


Section 85 of the Code of Civil Procedure. 


In THE CourT oF AT , 
Civil Suit, No. of 18 . 
A. B., of 
against 
C. D., of 

The day of 18... 

WHeErkas it is stated in the plaint that the defendant in the above 
suit » ip at present residing in , but that the right to sne accrued 
within the jurisdiction of this Court : it is ordered that a summons returnable on the 

day o 18 , be forwarded for service on the said defendant, to the 

of , With a duplicate of this proceeding. 
fl. 8. j 
Judge. 





No. 121. 
To accomPaxy Return or SumMoxs oF AXoTHER Court. 
Section 85 of the Code of Civil Procedure. 


In THE CovrrT or AT : 
Civil Suit, No. of 18 
The day of 18 
A. H., of 
agamal 
C. Dz, of 


Read ing from the , forwardi for service on 
fa Civil 0 of that Court. 
CP, 42 
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Read basiliff’s endorsement on the back of the process stating that the 
and proof of the above having been duly taken by me on the [oath or] affirmation 
of and , it is ordered that the be returned to the 
with a copy of thie proceeding. 


(L.8.J 


Judge. 


Noru.—~This form will be applicable to process other than summons, the sorvice of which 
may have to be affected in the same manner. 


5 


No. 122. 
DEFENDANT'S STATEMENT. 
Section 110 of the Code of Civil Procedure. 
( Title.) 


I, the undersigned defendant [or one of the defendants], disclaim all interest 
under the will of the said Z. F,, in the plaint, named [or as heir-at-law, or as next-of- 
kin, or one of the next-of-kin, of E. £’., deceased, in the said plaint named]. 

Or, I, the undersigned defendant, state that I admit [or deny] (here repeat in the 
language of the plaint the statements admitted or denied}. 

Or, I, the undersigned defendant, submit that, upon the facts Stated in the plaint, 
it does not appear that there is any agreement which can be legally enforced [or 
that it appears upon the said plaint that Iam jointly liable with one E. F., who is 
not a party to the suit, and not severally liable as by the plaint appears, or that it 
appears by the said plaint that G. 27. should have been a joint plaintiff with the 
aaid A.B. in the said suit, or as the case may be}. 

Or, that the Psy ee has conveyed his interest in the said mortgage [or right to 
redeem] to one J. J. [or that I have conveyed or assigned to H. L., by way of 
further nav for securing the sum of Rs. , the right to redeem in the pro- 
perty sought by the suit to be foreclosed). 

Or, that aince the dissolution of the partnership the plaintiff has executed an 
instrument, whereby the plaintiff covenants to discharge all debts and liabilities of the 
ale , and generally to release me from all claims and liabilities either by or 

himself and others in respect of the said partnorship-trading [or as the case may 





be). 
(Signed) C. D., 
Defendant. 
No. 133. 
INTERROGATORIES. 
Section 121 of the Code of Civil Procedure. 
In THE Court or aT 
Civil Suit, No. of 18 . 
A.B. 
against 
C. D., E. F.. avd G. Hi. 
Interrogatories on behalf of the above-named A. B. [or C.D.] for the examination 
of the above-named (KE. F. and G. H,, or A. BJ 
1. Did not, de. ; 
& Has vot, &c. 
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No. 124. 


Foru or Notice To propuck Documents. 
Section 131 of the Code of Civil Procedure. 


In tre Court or aT ; 
Civil Suit, No. of 18 . 
A.B. 
against 


Take notice that the plaintiff [or defendant] requires you to produce for his ine 
ion the following documents referred to in your plaint [or written statement, 
or affidavit], dated tho day of ‘ 


Describe documents required. 
— X. Y., Pleader for the plaintiff [or the defendant]. 
0 


Pleader for the defendant [or plaintiff}. 
No. 125. 
SUMMONS TO ATTEND AND GIVE EVIDENCE. 
Sections 159 and 163 of the Code of Civil Procedare. 


( Title.) 
To 
WHEREAS your attendance is required to on behalf of the in 
the abovo cause, you are hereby required [personally to appear before this Court] 
onthe day of 18 , at the hour of A.M. fand] to bring with you 
or to send to this Court é 
A sum of Rs. , being your travelling and other expenses and subsistence- 


allowance for one day, is herewith sent. If you do not comply with this order, you 
will be subject to the consequence of non-aottendance laid down in the Code of 
Civil Procedure, section 170. 

Notice—(1.) If you are sammoned only to produce a document, and not to 
give evidence, you shal] be deemed to Lave ee with the summons if you cause 
such document to be produced in this Court on the day and hour aforesaid. 

(2.) If you are to be detained beyond the day aforesaid, a sum of Ra. will 
bo tendered to you for each day's attendance beyond the day specified. 





Given under my hand and the seal of the Court, this day of 18 
fu. 8. J 
Judge. 
No. 126. 
Another Form. 
No. oF §uir. 
In true Covet or AT . 
Plaintiff. 
Defendant. 


o 
{Name, description, and address.] 

ov are hercby summoned to a in this Court in person on the day of 

i at "46 the foroncsa ta give evidence on behalf of the plaintiff [or 

the defendant) in the above-mentioned sqit, and to produce [here describe with con- 

wenient certainty any document the production of whick may be required. Uf the eum- 
mons be only to give evidence, or if it be only to produce a document, it must be 

accordingly}, and you are not to de until you have been examined [or 

have produced the document] and Court has risen, or unless you have obtained 

the Court. ; 
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No. 127. 
SimpLe MONEY-DECREE. 
( Tide.) 
Claim for ; 
Tis cause coming on for final disposal before in the presence 
0 , on the part of the plaintiff, and on the part of the defendant, it is 
ordered that the do pay to the , the sum of Re. , With 
interest thereon at the rate of per cont. per from to the date of reali- 
gation of the said sum, and do also pay to the the costa of this suit as taxed 


by the officer of the Court, with interest thereon at the rate aforesaid from the date 
of taxativn to the date of realization. 








Coste of Suit. 
PLAINTIFF. DEFENDANT. 
Ra. JAP. Re. {A./P. 

1. Stamp for plaint ... oe Stamp for power... ene 
2. Do. for power eee eee Do. petition eve ee 
3. Do. exhibits ... eee Pleader’s fee... see woe 
4. Pleader’s fees on Ka. soe Subsistence for witnesses ... 
5. "Pranslation-fee —... re Service of process ... ess 
6. Subsistence for witness for Translation-fve ave eee 

attendance... ta Comunissioner's feo ... eis 
7. Commissioner's foe... as 
8. Service of process ... sus 
Y), &e. eeca ene 


| 
ToTau bee -r 








Toran ove 
Given under my hand and the seal of the Court, this day of 18. 
[L.8.j 
Judge. 


No. 128. 
Decree ror Sang in a Suir sy A Mor1uaGze on PERSON ENTITLED TO A Lien. 
( Title.) 


Tv ie ortlored that it be referred to the Registrar [or Taxing Officer] to take an 
account of what in due tothe plaintiff for principal and interest on the mortgage 
[er lien) mentioned in the phaint, and to tax the plaintiff's costs of this suit, and that 
the Registrar (or Taxing Officer) de declare in Court on the day of. 
what he shall find to be duo for principal and intercat as aforesaid, and for costs ; 
And te the defendant paying into Court what shall be certified to be due to the 
plaintiff for prinvipal and interest as aforesaid, together with the said costa, within 
six months from the date of declaring in Court the amount so due: it is ordered 
thet the plaintiff do re-convey the paid mortgaged premises free and clear from all 
tacumbrances done by him, cr any claiming by, from, or under, him, and do dulittgr 


t 
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up to the defendant or to such person as he appoints all documents in his custody 
or power relating thereto, and that upon such re-conyyance being made, and docu- 
ments being delivered up, the Registrar (or Taxing Officer) shall pay out to the 

laintiff the said sum so paid in ae aforesaid for principal, interest, and costa ; but 
in default of the defendant paying into Court such principal, interest and costes as 
aforesaid by the time aforesaid, then it is ordered that the said mortgaged premises 
for the premises subject to the said ae, be sold with the approbation of tho 
; | aio {or Taxing Officer]. And it is ordered that the proceeds of such sale (after 
defraying thereout the expenses of the sale) be paid into Court, to the end that 
the same may be duly applied in payment of what shall be found due to the plaintiff 
for principal, interest and costs as aforesaid, and that the balance (if any) shal] bo 
paid to the defendant or other person entitled to reccive the same. 


No. 129. 
FinaL Decres Yor FORECLOSURE. ; 
( Title.) 

WHEREAS it appears to the Court that the defendant has not paid into Court tho 
sum , which was on the day of last, declared in Court to be dune 
to the plaintiff for principal and interest upon the mortgage in the plaint mentioned, 
and for costs, pursuant to the order made in this suit on the day of lust, 
and that the period of six months has elapsed since the said day of 


It is ordered that the defendant do stand absolutely dubarred of all right to 
redeem the suid mortaged premises. 


No. 130. 
PRELIMINARY ORDER—ADMINISTRATION-SUIT. 
Section 213 of the Code of Civil Procedure. 
( Title.) 

It is ordered that the following accounts and inquiries be taken and mado ; that 
is to say :— 

In creditor's suit— 

1. That an account be taken of what is due to the plaintiff and all other the cre- 
ditor's of the deceased. 

In suits by legatees— 

2. An account be taken of the legacics given by the testator’s will. 

In suits by nert-of-kin— 

An inquiry be made and account taken of what, or of what share. if any, tho 
plaintiff is entitled to as next-of-kin [or one of the next-of-kin) of the intestate. 

After the first paragraph, the Order will, where necessary, urder, in a eraditor's 
suit, inguiry ard accounts for legatces, heirs-at-law, and nestof-kin. In suite by 
claimants other than creditors, after the first paragraph, in all cases, an order to inquire 
and take an accvunt of creditors will follow the first paragraph, and such of the others 
as may be necessary will follow, omitting the first formal words. The form is conti- 
nued as in a creditor's suit. } 

3. An account of the funeral and testamentary expenses. 

4. An aecount of the moveable property of the deceased come to the hands of 
the defendant, or to the hands of any other person by his orler or for his ase, 

. An inquiry what part (if any) of the moveable property of the deceased is 
outstanding and undisposed of. 

6. And it is further ordered, that tho defendant do, on or before the — day of 

next, pay into Court all euins of sad which shall be found to have como 
to his hands, or to the hands of any person by his order or to his ase. 

7. And that if the Registrar shall find it nccessary for carrying out the objects 

of the suit ta sell any part of the moveable property of the deceased, that the same 
be sold accordingly, and the proceeds paid into Court. ; 
i 8. And that Mi. E. F. be Receiver in the euit [or Brooene , and receive and 
get in all outstanding debts and outstanding moveable property of the deceased, and 
pay the same into the hands of the Rogistrar, [and shal] give security by bond for 
the dae performance of his duties to the amount of —s rupees). 
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9, And it is farther ordered, that if the moveable property of the deceaned he 
found insaflicient for carrying,out the objects of the suit, then the following further 
inquiries be made, and accoutits taken, that is to say,— 

(a) an enquiry what immoveable property the deceased was seized of or en- 
titled to at the time of his death; _ ; 

(8) an inquiry what are the incumbranoes (if any) affecting the immoveable 
property of the deceased, or any part thereof ; 

(c) an account, so far as possible, of what is due to the several incum- 
brancers, and to include a statement of the priorities of such of the 
incumbrancers as shall consent to the sale hereinafter directed. 

10. And that the immoveable property of the deceased, or so much thereof as 
shall be necessary to make up the fund in Court sufficient to carry out the object of 
the suit, be sold with the approbation of the Judge, free from incumbrances Gf any) 
of such incumbrancers os shall consent to the sale, and subject to the incumbrances 
of such of them as shall not consent. 


11, And it ia ordered that G. H. shall have the conduct of the sale of the 
immoveablo piopery and shall prepare the conditions and contracts of sale subject 
to the approval of the Registrar, and that in case any doubt or difficulty shall arise 
the papers shall be submitted to the Judge to settle. 


12. And it is further ordered, that for the purpose of the inquiries hereinbefore 
directed, the Registrar shall advertise in the newspapers according to the practice of 
the Court, or shall make such inquiries in any other way which shall appear to the 
Registrar to give the most useful publicity to such inquiries. 


13. And it is ordered that the above inquiries and accounts be made and take 
and that all other acts ordered to be done be completed, before the day o 
und that the Rogistrar do certify the result of the inquiries and the 
accounte, and that all other acts ordered are completed, and have his certificate in 
that behalf ready for the inspection of the parties on the — day of 


14. And, lastly, it is ordered that this suit [or matter] stand adjourned for mak- 
ing final decree to the — day of ; 


{Such part only of this order is to be used as is applicable to the particular case.] 


No. 131. 
Fina, Decree in AN ADMINISTRATION-SUIT BY A LEGATEE. 
Section 213 of the Code of Civil Procedure. 


l. Iris ordered that the defendant do on or before the day of 

pay into Court the sum of Ra. —, the balance by the aaid certificate found 

to be duc from the said defendant on account of the estate of , the testator, and 

also the sum of Ra. for interest, at the rate of Rs. per centum per annum, 

from the day of to the day of amounting together to the 
sum of Rs. ‘ 

2. Let the Registrar [or Taxing Officer] of the snid Court tax the costs of the 
plaintiff and defendant in the suit, and let the amount of the said costs, when so 
ape rs : id out of the said sum of Ras. ordered to be paid into Court as afore- 

aa follows :— 

(a)—The costs of the plaintiff to Mr. . his attorney [or pleader), and 
the costs of the defendant to Mr. his attorney [or plealet , 

(6)—And (if any debte ave due) with the residue of the eaid sum of Re. : 
after payment of the plaintiff's and defondant's costa as aforceaid, let the sums 
found to be owing to the several creditora mentioned in the schedule to the 
Registrar's certificate, together with subsequent interest on such of the debts as bear 
i be paid ; and making such payments, let the amount coming to the 
several legatees mentioned in the schedule, together with sabsequent interest 
(to be ve as aforesaid), be paid to them. 

, anew there should then be any residae, lot the same be paid to the residuary 
egulec. 
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' Decake ry ax ADMINIgTRaTiION-suIT BY A LecaTer, WHERE an EXecutor ts 
HELD PERSONALLY LIABLE FOR THE PAYMENT OF LeGacizs, 


Section 218 of the Code of Civil Procedure. 


1. Deolare that the defendant is personally liable to the 1] 
, bequeathed to the plaintiff ; 7 pay the legacy of Ra, 


2. And it is ordered that an account be taken of what is due for principal and 
interest on the said legacy ; 

3. And it is also ordered, that the defendant do within weeks after the 
date of the Registrar's certificate, pay to the plaintiff the amount of what the Regia- 
trar shall certify to be due for principal and intercat ; 


4. And it is ordered, that the defendant do pay the plaintiff his costs of suit, the 
same to be taxed in case the parties differ. 





FINAL DECREE IN AN ADMINISTRATION-SUIT BY NEXT-OF-KIN. 
Section 213 of the Code of Civil Procedure. 


1. Let the Registrar of the said Court tax the costa of the plaintiff and defend- 
ant in this suit, and Jet the amonnt of the said pluintiff ’s costs, when 60 taxed, be 
eae by the defendant to the plaintiff out of the sum of Re. , the balance 
ny the said certificate found to be due from the said defendant on account of the 
personal estate of KL. F., the intestate, within one week after the taxation of the said 
costs by the said Registrar, and let the defendant retain for her own use out of such 
sum her costs, when taxed. 

- 9, And it is ordered that the residue of the said sum of Ra, , after pay- 
ment of the pluintiff’s and defendant’s costs as aforesuid, be paid and applied by 
defendant as follows :— = + 

(a)—Let the defendant, within one week after the taxation of the suid costs 
by the Registrar as aforesaid, pay one-third share of the said residue 
to the plaintiffs, A. B., and C, his wife, in her right, as the sister and 
one of tho next-of-kin of the said &. 2”, the intestate. 

(b)—Let the defendant retain for her own use one other third share of the said 
residue, as the mother, and one other of the next-of-kin of the suid 
E. F’, the intestate. 

(c)—And let the defendant, within one week after the taxation of the said coste 
by the Registrar aa aforesaid, pay the remaining one-third share of the 
said residue to G H., as the brothcr and the other next-of-kin of the 
said Lb. #’., the intestate. 





No. 132. 
OrDER—DISSOLUTION OF PARTNERSHIP. 
Section 215 of the Code of Civil Procedure. 


( Title.) 


It is declared that the partnership in the plaint mentioned between the plaintiff 
and defendant ought to stand dissolved as from the day of , and it 
is ordered that the dissolution thereof as from that day be advertised in the 


dc. 

And it is ordered that be the Receiver of the partnership-estate and 
effects in this suit, and do get in all the outstanding book-debts and claims of the 
partnership. 

And it ie ordered thatithe following accounts be taken :— . 

2 an account of the credits, property, and effects now belonging to the saic’ 
pang. An account of the debts and liabilities of the exid partnership ; 

8. An account of all dealings and transactions between the plaintiff and defend- 
ant, from the foot of the settled account exhibited in this suit and marked (A), anc. 
not disturbing any subsequent settled accounts. 
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Am it is ordered that the good-will of the business heretofore carried on b 
the plaintiff and defendant us in the plaint mentioned, and the stock-in-trade, be sold 
on the premises, and that the Registrar may, on the application of any of the parties, 
fix a reserved bidding for all or any of the lots at such sale, and that either of the 
partics is to be at liberty to bid at the sale. 

And it is ordered that the above accounts be taken and all the other acts re- 
quired to be done bo completed, before the day of , and that the Registrar 
do cortify the result of the accounts, and that all other acts are completed, and have 
his certificate in that behalf ready for the inspection of the parties on the day 
of 


And, lastly, it is ordered that this suit stand adjourned for making a final decree 


tothe day of : 


No. 133. 
PARTNERSHUP—FINAL Decree. 
Section 215 of the Code of Civil Procedure. 


In Tux Courr or AT . 
Civil Suit, No. 
A. B., of 
against 
C. D., of 
It ia ordered that the fund now in Court, amounting to the sum of Re. : 
be applied as follows :-— 


1. In payment of the dehta due by the partnership.sct forth in tho Registrar's 
certificate, amounting in the whole to Ks. ‘ 


2. In payment of the costa of all partics in this suit, amounting to Re. 
[ These costs must be ascertained before the decres is drawn up}. 


3. In payment of the sum of Rs. —_—to the plaintiff as his share of the partner- 
ship-assets, of the sum of Ra. being the residue of the said sum of Rs. now 
in Court, to the defendant as his ahare of the partnership-asscts. 


[Or, And that the remainder of the said sum of Re, be paid to the said plaint- 
iff {or defendant} in part payment of the eum of Rs. certified to be duc to him 
in respect of the partnership-accounts. } 

And that the defendant for laintiff] do, on or before the day of 


pay to the plaintiff (or defendant] the sui of Rea. being the balance of the seid 
sum of Res. due to him, which will then remain duc. 





No. 134. 
CERTIFICATE OF NON-SATIRFACTION OF DECREE. 
Section 224 of the Code of Civil Procedure. 


In Tur Court oF aT , 
Civil Suit, No. of 18 . 
A. B., of 
against 
C. D., of 
Crntivign that no for partial, as the case may be, and, if partial, state to what 
extent} satisfaction of the decreo of this Court, in Civil Suit No. of 18 ,a 
copy of which is hereanto attached, has been obtained by execution within the juris- 
diction of this Court. 
Givgn undor my hand and the seal of the Court, this day of 1g. 
[L. 8.) 


Suge. 
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No. 135. 
Noricg To show Cause way EXECUTION SHOULD NoT resun. 
Section 248 of the Code of Civil Procedure. 


In THE Court oF AT : 
Civi) Buit, No. of 18 
Miscellaneous, No. of 18. 


A. B., of : 
agamat 
C. D., of 
To 
WHEREAS har made application to this Court for execution of 
decree in Civil Suit No. 18 , this is to give you notice that you are to 
appear before this Court on the day of 18 , either in hha o1 by 


a pleader of this Court, or agent duly authorized and instructed, to show cause, if 
any, why execution should not be granted. 
GIVEN under my hand and the seal of the Court, this day of 1. 
[L. 8.] 
Judge. 





No, 136. 


Warrant or Arracnaent or Movesaste Property 1x Derenpanr’s 
Possession 1x Execurion or a Decrer ror Monry, 


Section 254 of the Code of Civil Procedure. 
( Title.) 
To tus Bawirr or tae Corr. 





WHEREAS was ordered by decree of this Court, passed onthe day 
of 18 ,in Suit No. of 18 , to pay to the plaintiff the sum of 
«a aie ERS Ra, as noted in the margin; and 

whereas the said sum of its. hus 
Decues. not been paid. 


THESE ARE TO COMMAND YOU to at- 
tach the moveable property of the said 


meeetteatirmatns femme Gt 









Principal. . . » » as set forth in the list here- 
Interest . . 1. » ; unto annexed, or which shal) be pointed 
out to you by the said , and 
Gosta. 2 ee ugless the rue ae shal] pay to 
——~"——t_-you the said sum of Ra. , together 
vaendr| eaed a Stih Ra. , the couta of this attach- 
Total of attachment . ment, to hold the same until further 
° orders from this Court. 

! Tora, . You ARE FURTHER COMMANDED to 

return this warrant on or before the 
ae waa day of 18 , with an endorse- 





ment certifying the date and manner in which it has been executed, or why it haa 
not been executed. 


Given under my hand aud_the seal of the Court, this = day of 18 
Schedule. 
(L. 8] 


Fudge. 
C. P. 44 
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No. 134. 
WaneanT To THE BalLiry To GIve Possession OF Lanp, &c. 
Section 263 of the Code of Civil Procedure. 


( Title.) 
To Tas BalLirr oF THE Court. 
W AEREAS , in the occupancy of , has been decreed to ; 
the plaintiff in this suit : you are hereby directed to put the said in possession 


of the same, and you are hereby authorized to remove any person who may refuse 
to vacat¢ the same. 


Given under wy band and the ecal of the Court, this day of 18 
[ L. 8.) 


Judge. 





Na, 138. 
ATTACHMENT IN EXECUTION. 

Proginirory Oaper, WHERE THE PROPERTY TO BE ATTACHED CONSISTS OF MOVEABLE 
PaRorerty, TO WHICH THE DEFENDANT Ik ENTITLED SUBJECT TO A LIEN OR RiGuT 
OF HOME OTHER PRRSON TO THE IMMEDIATE PosskssION THEREOF. 

Section 268 of the Code of Civil Procedure. 


{ Title.) 

To 

W nEaRRASs has failed to satisfy a decree passed against onthe day 
of 18 in favour of for Rs. : it is ane that the defendant 
be, and is hereby, prohibited and restrained, until the further order of this Court, 
from receiving from the following property in the possession of the said 

, that in to gay, , to which the defendant is entitled, subject to au 

claim of the said , and the said is hereby prohibited and restrained, 


aati! the furthor order of this Court, from delivering the waid property to any 
person or persons whomsacever. 


Given under my hand and the seal of the Court, this day of ig . 
{ L. 8.] 
Judge. 





No. 139. 
ATTACHMENT IN Exece tion. 


Progtipirory Onpee, WHEAR THE PRoreary consists or DEBTS NOT SECURED BY 
NecorianLe INSTRUMENTS. 


Section 268 of the Code of Civil Procedure. 


(Tule.) 
To 
WuERnras hae failed to satisfy a decree dagainst onthe day 
of 18 , in Civil Suit, Na. of 18 , in favour of for Re. : 
it ia onlered that the defendant be, and herehy, prohibited and_ restrained, 
until the further order of this Cort, from receiving from you a certain debt alleged 
now to be due from you to the said defendant, namely, and that vou, the said 
be, and you are hereby, prohibited and restrained, until the further order 
of this Court, from making payment of the said debt, or any part thereof, to any 
person whomsoever. 


Grvex ueder my band and the seal of the Court, thie day of 18 
{L. 8.} 
Judge. 
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No. 140. 


Arrachyenr mn Execorion. 
Prontarrory Onan, wane tae PRorenry consists ov Suares In a Poise 


Company, &c. 
- Section 268 of the Code of Civil Procedure. 
(Title.)  - 
To 
Defendant, and to , Managor of 
Company. 
WHEREAS _ has failed to satisfy a decree passed against on the 
day of 18, in Civil Suit, No. of 18 , in favour of for Re. : 
it is ordered that you, the defendant, be, and Phas are hereby, prohibited and re- 
strained, until the further order of this Court, from making any transfer of 
shares in the aforesaid Company, namely, ,or from receiving payment of 
any dividends thereof ; and you , the Manager of the said Company, are 


hereby prohibited and restrained from permitting any such tranafer or making any 
such payment. 


GiVEN under my hand and the seal of the Court, this day of 18 
(L. 8.} 
Judge. 
No, 141. 


ATTACHMENT IN EXxCcUTION. 
ProwIBiITORY ORDER, WHERE THE PRUPERTY OONSISTS OF 
IMMUVEABLE PROPERTY. 
Section 274 of the Code of Civil Procedure. 


( Title.) 
To Defendant, 
Wuereas you have failed to satisfy a decree passed against you on the day 
of 18 , inCivilSuit, No. of 18 , in favour of for Ra. 
it ie ordered that you, the sai , be, and you are hereby, prohibited and restrained, 


uati} fhe further order of this Court, froin alienating the property specified in the 
schedule hereunto annexed, by sale, gift, or otherwise, and that all persons be, and 
that they are hereby, probibited from receiving the same by purchase, gift, ur other- 
wise. 





Given under my hand and the seal of the Court, this day of 18 
Schedule. 
(L. 5.) 
Judge. 
No. 142. 
ATTACHMENT. 


Prouisitony ORDER, WHERE THE PROPEETY CONSISTS OF Money of 
or any Secunrry ws THe Hanus or a Court oF JUSEICE 
on Ovricer OF GOVERNMENT. 


Sections 272 and 486 of the Code of Civil Procedure. 


see oe ea Suit, No. of 18. 
A. B., of 
| oD of 
To 
re plaintiff having applied, under section of the Code of Civil Pro- 


cedure, for an attachment of certain moncy now in your hands (Aare slate how the 
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money ie supposed to be in the hands of the person addressed, on what account, &c.) 
I roquest that you will hold the said money subject to the further order of this Court: 


I have the honour to be, 
Sin, 
Your most obedient servant, 


[L. 8.] 
Judge. 


Duted the day of 18. 


No. 143. 


Ogpsrn yor Parwert to tae Prarntirr, &., op Money &., 
IN THE Hanps or a Tuirp Panty. 


Section 277 of the Code of Civil Procedure. 
Is tHe Courr or aT ° 
Civil Suit, No. of 18 . 
MisceNaneous, No. of 18 


A. B., of 

against 

C. D., of 

To tue Bartiry or tHE Court anp TO 
Wuerras the following property has been attached in exccution of a 
decree in Civil Suit, No. of 18 , passed on the day of 18 , in favour 
of for Rs. : itis ordered that the property suv attached, consisting of 
Re. in money, and Ks. in currency-notes, ora sufficient part thereof 
to eatisfy tho said decree, shall be paid over by you the said to 


and that the said per so far as may be necessary for the satisfaction of the 
said decree, shall be sold by you, the baihff of the Court, by public auction, in the 
manner preacribed for sale in execution of decrees, and that the money which ma 

be realized by such sale, or a sufficient part thereof, to satiafy the said decree, shall 


be pat over to tho said , and the remainder, if any, shall be paid to you, 
Bai . 
Given under my hand and the seal of the Court, this day of 18 . 
(L. 83 
Judge. 
No, 144. 


Norics to Arracgine Crgpiror. 
Section 278 of the Code of Civil Procedure. 


In ruz Covrr or at e 
Civil Sait, No. of 18 . 
Miscellancous, No, of 18. 

A.B., of 


Po C D., of 


W ageras has made application to thie Court for the removal of attach- 
ment on » Placed at your instanco in execution of the decree in Civil Suit, 
No. of 18, thie ia to 


ive you notice to appear befor this Court on ‘ 
the day of » 18 , either in person or by a pleader of the Court duly 
instracted, to support your claim as attaching creditor. 
Givax under my band and tho seal of the Court, this day of 18 
{L. 8.} 


Judge. 
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No. 145. 
Waseant or Save oy Property in Execution or A Decne ror Money. 
Section 287 of the Code of Civil Procedure. 


In THE Court AT 
Civil Suit, No. of 18 
Miscellaneous, No. of 18. 
A.B. of 
ugainst 
C.D. of 


To THE Baliye or Ture Court. 


THESE ARE TO COMMAND You to sell by acution, after giving days’ previous 
notice, by affixing the same in this Court-house, and after making due proclamation,® 


the property attached under a warrant fromm this Court, dated the — day of 
, in execution of a decree in favour of , in Suit No. of 
18, or so much of the said property as shall realize the sum of Rs. , being the 


of the said decree and costs still remaining unsatisfied. 
You aBE FURTHER COMMANDED to return this warrant on or before the 





day of » 48 , with an endorsement certifying the manner in which it has 
been executed, or the reason why it has not been executed. 
GivgN under my hand aud the seal of the Court, this day of 18. 
[L. 8.j} 
Judge. 
No. 146. 


Noricz ro Psgson 1x Posszsstow of MovgeanLe Property SOLD 1N Execution. 
Section 300 of the Code of Civil Procedure. 
In tne Court or AT 
Civil Suit, No. of 18 . 
A. B., of 
against 
C. D., of 
To 
WHEREAS has been the purchaser at a sale by auction in execution of 
the decree in the above suit of , how in your possession, you are hereby pro- 
ae from delivering possession ef the said to any person except the 


Grvenr under my Land and the seal of the Court, this day of 1s. 
[ L. 8.} 
ar mnne ns Judge. 
No. 147. 
Proursrrory ORpEer aGalnst Payment or Dents SOLD IN EXECUTION TO ANY 
OTHER THAN THE PURCHASER. 


Section 301 of the Code of Civil Procedure. 
Ix tas Court oF aT 
Civil Suit, No. of 18 


A. B., of 
ainst 
‘ C. D., of 
and to . 
weacuis has become the purchaser ata poms sale in execution of the 
decree in the above suit of certain de due from you 


iin piste wants istapminsnon a jp mgean-tinnecsairemnapatitiesittesnnt CA ALCO L OETA AAA LA LIAO TC AL 

® This proclamation shall specify the time, the place of sale, the property to be sold, 
the revenue assessed, should ine papery onaear ot land paying revenue to Government, 
aod the amount for the recovery of which the aale ia ordered, and as fairly and accarately 
ea possible the other particulars required by seorion 287 to be spocified. 
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to you , that Is to say, » it is ordered that you be, and you 
are hereby. prohibited from receiving, and you from making paymeut of, the 
said debt to any person or persons except the said 3 
Givan under my hand and the seal of the Court, this day of 18 
fL. 8.] 
Judge. 
No. 148. 
Prontpitony OrpeR aGaiNstT THE TraNsreR OF SHARES SOLD IN 
Execvtion. 
Section 301 of the Code of Civil Procedure. 
In THE Counr oF AT 
Civil Suit, No. of 18 
A. B., of 
against 
C. D., of 
To 
and , Manager of Company. 

WHEREAS has becoine the purchaser, at a public sale in execution of the 
decree, in the above suit of certain shares in the above Company, that is to say, of 
, Standing in the name of you » it is ordered that you 
be, and you are hereby, prohibited from making any transfer of the said sharcs to 
any person except the said , the purchaser aforesaid, or from receiving any 
dividends thereon ; and you , Manager of the suid Company, from permitting 


any such transfer or muking ay such payment to any person except the said 
, the purchaser afvresaid. 


Given under my hand and the seal of the Court, this day of 18 
{L. 8.] 
Judge. 





No. 149. 
Orper conrirnming Sate or Lanp, &c. 


Section 312 of the Code of Civil Procedure. 


In rax Covar or aT ; 
Civil Suit, No. off 18 . 
A. B., of 
against 
. C. D., of 
day of, 18. ald by tho bali of ie Court extention’ BY tne deere jo 


Sees Sci tin wiake eT aE a se 
0 n allow sale, it is ordo t id sal the said 
asks we kerohy, oonfinned. a ves 

Givaw under my hand and the seal of the Conrt, this day of 18 


Schedule. 


(L. 8) 
Judge. 
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No. 160. 
CERTIFICATE oF SaLe or LANn. 
Section 316 of the Code of Civil Procedure. 





In THe Court or AT ° 
Civil Suit, No. = of 18 
A. B., of 
against 
C. D., of 
Tuis ie to certify that has been declared the purchaser at a sale by 
public auction, on the day of 18 ,of , in exceution of decree 
in this suit, and that the said sale has been duly confirmed by the Court. 
GIVEN under my hand and the sea) of the Court, this day of 18, 
[L. 8.) 
Judge. 
No. 151. 


Orver For Detivery To CerTifiep Porcuaser OF Lann AT A SALE IN EXxecvrion. 
Section 318 of the Code of Civil Procedure. 


In tHe Courr oF AT 
Civil Suit, No. of 18 
A. B., af 
aqgainat, 


C. D., of 
To Tae BaiLirF oF THR Courr. 


WittREAg has become the certified purchaser of ata sale in execus 
tion of the decree in Civil Suit, No. of 18 ; and whereas auch land ia in the pow- 
session of , you are hereby ordered to put the said 4 the certified 
purelriser, as aforesaid, into possession of the suid , and, if need be, to re- 


move any person who may refuse to vacate the sae. 
Given under my hand and the seal of the Court, this day of 18 
{L. 8.} 


Judge. 





No, 152. 
Avnority To THe CoLLEctor To stay Prsiic SaLe or Lan. 
Section 326 of the Code of Civil Prowedure. 
In rag CousT or aT 

Civil Suit, No. of 18 . 

A. B., of 

agains 

C. D.., of 


To 
Collector of 


Bir, 

In answer to your communication, No. , dated _y tepresenting that the 
sale in execution of the decree in thie suit of and, tying within your district, 
paying revenue to Government, is objectionable, J have the honour Ww inform you 
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‘hat you are anthorized to make provision for the satisfaction of the said decree ia 
the manner recommended by you instead of proceeding to a public sale of ; 
I have the honour to be, 

Sip, 

Your obedient servant. 

fL. 8.] 


Judge. 





No. 153. 
Orper Fron CoMMITTAL FoR RESISTING, &c., EXECUTION or Deorrr yor Lanp. 
Section 329 of the Code Civil Procedure. 





(Zitle.) 
To 
WHERKAK it appears to the Court that has, without just cause, resisted 
{er obstructed] the exeoution of the decre of the Court, passed against on 
the day of 18 =, in Civil Suit, No. of 18 ,whereby certain land or 
immoveuble property was ad judged to , itis ordered that the said be 
committed to custody for a period of — days. 
Given under my hand and the seal of the Court, this day of 18 . 
[L. 8.J 
Judge. 
No. 164, 
Warrant OF ARREST IN EXECUTION. 
Section 337 of the Code of Civil Procedure. 
In THE CoUrT or aT 5 
Civil Suit, No. = of 18. 

Miscellaneous, No. of 18 . 

A. B.,, of 
against 

C. D., of 

To tue Bartirr or tx Covet. 

WHERKAS was adjudged by a decree of the Court,in No. of 18 , 
eee ar ated 18 , to pay to the plaintiff the sum 
: of Re. as noted in the margin, and whereas the 
said aum of Ra, has not been paid to the said 
i ——~r—"|_—s~plaintiff in satisfaction of the said decree, these are 

: i} to command you to arrest the said defendant, and 

re oa | unless the said defendant shall pay to ou the said 
| haha ay ey vt | aumof Ra —_, together with t the costa 
[Sane te ant before the Court with all convenient speed. 


oes an You are further commanded to return this war- 
’ Torta. . | rant on 4r before the day of 18, with 

| | an endorsement certifying the day and manner in 
Saami ‘neni which it has been executed, or the reason why it 
has not been executed. 


Given under my hand and the seal of the Court, this day of 18. 
{L. 8.) 


Judge. 


| of ev then ig process, to bring the said defend- 
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No. 155, 
Norics oF payment mnto Court. 
Section 377 of the Code of Civil Procedure. 
in tas Covrr or 18 
B. No. 
A. Bov. GD. 


Take notice that the defendant has paid into Court Rs. , and ways that that 
sum is enough to satisfy the plaintiff’s claim (or the plaintiff's claim for, &o.}, 


To Mr. X. Z., 
the Plaintiff's Pleador 
Zn 
Defendant's Pleader. 





No. 156. 
CoMMISSION To EXAMINE AnsEeNT WITWROSRS. 
Section 386 of the Code of Civil Proeedure. 


In tax Court oF aT ‘ 
Civil Suit, No, of 18 

i. #. of 

againal 

C.D, of 

To 

Wuergas the evidence of is required by the ; in the above anit ; 
and whereas - , you are requested to take the examination on interrogatories 
{er viva voce] of such witnesses .and you are hereby appointed a Commis- 


siouer for that purpose, and his are further requested to make return of euch examina- 
tion so soon as it may be taken [process ty require the attendance of the witness will 
be issued by this Court on your application].¢ 
Given under my hand and the seal of tho Court, this day of 18 
[L. 8. 
Judge. 


Non. 157. 
Commission ror a Locat INVeEsTIGATION, OR TO EXAMINE ACCOUNTS. 


a: 4 Sections 392 and 394 of the Code of Civil Procedure. 
In rue Court or AT ‘ 
Civil Suit, No. of 18 

A.B, of 

agamal 

C. D., of 
wastkis it is deemed requisite, for the purposes of this suit, that a commisaidn 
for should be issued ; you are hereby appointed Comunissioner for the pur- 


pose of {process to compel the attendance before you of any witncescs, of 
for the production of any documents which you may desire to examine or ingpect, 
will be isaued by this Court on your application).° 


A sum of Rs. , being your fve in the above, is herewith furwarded. 
G rven under my hand and the seal of the Court, this day of 8 , 
{ L. 8. 
: Judge. 


® Not necessary where the eae ees 
_k. BO 
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No. 168. 
Wanrrart op ARREST BEFORE JUDGMENT. 
Section 478 of the Code of Civil Procedure. 


Ix THE Court oF AT. . 
Civil Suit, No. of 18. 
A. B., of 
against 
C. D., of 
To rue Bal.irr oF THE Count. 
Wuerras , the plaintiff in the above suit, has proved, to the satisfac- 
tion of the Court, that there is probable cause for belicving that the defendant 
is about to , these are to command you to take the said 
into custody, and to bring before the Court, in order that he may show cause 
why ho should not furnish sccnrity to the amount of rupces for personal 


appearance before the Court, until such time as the said suit shall be fully and finally 
disposed of, and until execution or satisfaction of any decree that may be passed 
ayuinst in the suit. 


Given undor my hand and the seal of the Court, this day of 18 
{L. 8. 
Judge. 
No. 159. 


Orpsr For ComMITTAL. 
Section 481 of the Cude of Civil Procedure. 


In tae Cour or AT e 
Civil Suit, No. of 18 . 
A. B., of 
against 
C. D., of 
To 
W HERBAS , plaintiff in this suit, has made steer to the Court thet 
security be taken for the appearance of the defendant tu answer any 
qesuer that may bo passed ayuinst in the suit; and whereas the Court 
ag called upon the defendant to furnish such security, or to offer a suffi- 
cient deposit in lieu of security, which has failed to do; it is ordered that 
the raid defendant be connnitted to custody until the decision of the suit, 
or, if judgment bo given against -  , until the execution of the decree. 
Given under my hand and the seal of the Court, this day of 18. 
{L. 8.] 
Judge. 


Nv. 160. 
‘ATTACHMENT BEFORE JUbDOMENT WiTU OnDER TO CALL FoR SxecugiTy FoR FULFILMENT 


uF DECREE. 
Section 484 of the Code of Civil Procedure. 
In toe Cocrr oF AT . 
Civil Suit, No. of 18 
4. B., of 
inst 
Cc”. D., of 


To raz Bariirr or Tae Court. 


.. . WHEREAS has proved, tu the satisfaction of the Court, that the defendant 
fa the above suit , these are to command you to call upon the said defend- 


t 
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ant » On or before the day of either to furnish seburi 
sum of: mpees to produce and place at the disposal of this Court, aad btn 


, or the value thereof, or such portion of the y a 
fulfil any decree that may be passed saint e value as may be sufficient to 


# r to 
wy should not furnish security ; and you are or to appear and show cause 
sai 


e further ordered 
,.and keep the same under safe and secu See ee 


order of the Court, and in what manner you shall hay 
appear to the Court immediately after the exce 


re custudy until the further 
e executed this warrant make 


this warrant, ution hereof, and hava you here then 
Given under my hand and the seal of the Court, this day of 18 
[L.$.J 
Judge. 





No. 161. 
ATTACHMENT: BEFORE JUDGMENT ON Proor or FAILURE TO FURNI8G SECURITY. 
Section 485 of the Code of Civil Procedure. 


In THE CouRT OF AT 
Civil Suit, No. of 18 
A. #B., of 
aginst 
C. Dz, of 
To tre Batwirr or Tux Count. 

WHEREAS , the plaintiff in this suit, has 1 a to tha Court to call 
upon , the defendant, to furnish socurity to fulfil any deerce that may be 
passed against in the suit, and whereas the Court has called upon the said 

to furnish such security, which has failed to do ; these 
are to command you to attach , the propety of the said , and keep 
the same under safe and secure custody until the further order of the Court, and in 


what manner you shall have executed this warrant make appear to this Court imme- 
diately after the exceution hereof, and have you here then this warrant. 


Given under my hand und the seal of the Court, this day of 18 
fu.8 


Jud ye. 





No. 162. 
ATTACHMENT BEFORE J UDGMERT. 


Proniprrory OrpeR, WHERE THe ProrerTy To RE ATTACHED CONSISTS oF 
Moveas_e Property, TO WHICH THE DEFENDANT 15 ENTITLED, SUDIRCT 
To a LIEN op Riaut oF somy OTHER PERSONS TO THE IMMEDIATE 
POSSESSION THEREOF. 

Section 486 of the Code of Civil Procedure. 


In THE Court 9F AT 
. a Civil Suit, No. —of:38 
A. B., of 
againal 
, C. D., of 
ae Defendant. 
Iv is ordered that you, the said , be, and you are hereby, prohibited 


i Gl the further order of this Court, from receiving frons 
Se ies eopety in the possession of the said , tht is to say, ; 
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hich the defendant is entitled, subject to any claim of the said and 
the maid , 1s hereby prohibited aad restrained, until the further order at this 
Court, from delivering the said property to any persons whomaoever. 


Given under my hand and the seal of the Court, this day of - 18, 
{ L. 8. ] 
fudge. 





No 168. 
ATTACHMENT BEFORE JUDGMENT. 
Proufsirory Onper, WHERE THE PRoPeRTy consists OF ImmMOVEABLE PROPERTY. 
Section 486 of the Code of Civil Procedure. 


{xn tue Courr or AT ‘ 
Civil Suit, No. of 18 
A. B., of 
againat 
C. D., of 
Tv 
Defendunt. 
Ir je ordered that you, the said , be, and you are hereby, prohibited 


and testrained, until the further order of this Court, from alienating the propert 
specified in the achedule hereunto annexed, by sale, gift, or othorwise, and that all 
persons be, and that they are hereby, probibited from receiving the same by purchase, 
gift, or otherwise. 


Given under ny band and the seal of the Court, thie day of 18 . 
Schedule. 
{L.8.] 
‘ Judge. 
No. 164. 


ATTACHMENT BEFORE JUDGMENT. 

PRonrsirory Ogver, WHELE THE PROPERTY CONSISTS OF Moxxy 
is THE Hanps or oTHER Pexsons, on oF DEBTS KOT BEING 
NggorrauLe INstRuMENTS. 

Section 486 of the Codo of Clvil Procedure. 


In tar Court or aT 2 
Civil Suit, No. of 18. 
A. B., of 
a against 
C. D., of 
To 
Is in ordered that the defendant be, and he is hereby, prohibited 
atrained, until the forther order of thie Court, from secs ving frown i ‘aaa 
now in hands belonging to the said defendant, or debts ae the case ma 
describi auth and that the aaid be, and » hereby prohibited and 
pairalael: until the further order of this Court, from making payment of the eaid 


money, &c.], or avy part thereof, to any nm whomeoever. 
t Grvan under my hand and the seal of the Conrt, this day of we. 


[La] 
_ Judge, 
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No. 168. 
ArracHMEnt pE¥oRE JUDGMENT. 
Paonmpirory Oper, WHese tHe Property consists oF SHARES IN a Pusrre 


Company, &c. 
Section 486 of the Codo of Civil Procedure. 
In tue Covgt or AT ‘ 
Civil Suit, No. of 18 . 
A. B., of 
against 
C. D., of 
To Defendant, and to 
Gad cad Boer of Company. 
T is ordered that , the defendant, be, and hereby, prohibited 
restrained, until the further order of the Court, from making nay educa = 
shares, being in the aforesaid Company, or from receiving payment of 


any dividends thereof, and you Manager of the said Company, are hereby prohibited 
and restrained from permitting any such transfer, or making any such payment. 


Given under my hand and tho seal of the Court, this day of 13 
(Lu. 8.j 
Judge. 


No. 166. 
Temporary LNIUNCTIONS, 
Section 492 of the Code of Civil Procedure. 


Upon motion made unto this Court b , pleader of for Counsel for] tho 
laintiff, A. B., and upon reading the petition of the said plaintiff in this matter, filed 
Fehis day] [or the plaint filed in this cause on the — day of ,or the written 
statement of the said plaintiff, filed on the day of }, and upon hearing 
the evidence of and in support theroof [if afler notice and defendant 
not appearing : add, and also the evidence of as to service of notice of this 
motion upon the defendant, C. D.}: This Court doth order that an injunction be 
awarded to restrain the defendant, C.D. his servants, workmen, and ayents, from 
pulling down, or suffering to be pulled down, the house in the plaint in the said suit 
of the plaintiff mentioned [or in the written statement, or petition, of the plaintiff and 
evidence at the hearing of this motion mentioned], being No. 9, Oilmongers’ Stre 
Hindupur, in the taluq of , and from selling the materials whereof the sai 
"sions is composed, until the hearing of this causc, ur until tho further order of this 
urt. 


Dated this day of 18 . 
Civil Judge. 


[Where the injunction is sought to restrain the negotiation of a note or bill, the or- 
@ering part of the order may run thus :—] to restrain the defendants 
and from parting with out of the custody of them or any of them, or endors- 
ing, assigning, or negotiating the promissory note (or bill of exchange) in question 
dated on or about the , &c., mentioned in the plaintiff's plaint [or petition 
and the evidence heard at this motion, until the hearing of this cause, or until the 
further-order of this Court. 

[Jn Copyright cases) to restrain the defendant, C. D., his servants, agenta, 
or workmen, from printing, publishing, or vending a bovk, called » or any 
part thereof, gntil the, éc. ; 

( Where part only of a book is to be restrained) to restrain the defendant, 
C. D,, his servants, ageate, or workmen, from printing, publishing selling or other- 
wise disposing af such parte of the book in the plaint [or petition and evidence, &c.), 
meationed ty have been published by the defeudant as bercineftcr specilied, namely, 
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that part of the said book which is entitled — , and also that part 
which is entitled {or which is contained in page to page both 
inclusive], until the , &e. 


{in Patent cases’) to restrain the defendant, C. D., his neente, servants 
and workmen, from making or vending any perforated bricks for as the case may be} 
upon the principle of the inventions in the plaintiff iS dao [or petition, &c., or written 
statement, ¢c.] mentioned, belonging to the plaintiffs, or either of them, during the 
remainder of the respective terms of the patents in the plaintiff's plaint [or as the case 
may be] mentioded, and from counterfeiting, imitating, or resembling the same inven- 
tions, or either of them, or making any addition thereto, or substraction therefrom, 
until the hearing, de. 


[Zn cases of Trade-marks) to restrain the defendant, C. D., his servants» 
agents, or workmen, from selling, or exposing for sale, or procuring to be sold, any 
composition or blacking (or as the case may be} described as or Pell oe baa) to be 
blacking manufactured by the plaintiff, A. B., in bottles having affixed thereto such 
labels as in the plaintiff's plaint [or petition, &c.)] mentioned, or any other labels so 
contrived or expressed as, by colourable imitation or otherwise, to represent the com- 

osition or lacking sold by the defendant to be the same as the composition or black- 
ing manufactured and sold by the plaintiff, A. B., and from using trade-cards 80 con- 
trived or expressed as to represent that any composition ar blacking sold or proposed, 
to he sold by the defendant is the same as the composition or blacking manufactured 
of sold by the plaintiff, A. 73, until the, dic. 


[To restrain a Partner from, in any way, interfering in the business] to 
restrain the defendant, C! 2)., his agents and servants, from entering into any con- 
tract, wud from uccepting, drawing, endorsing, or negotiating any bill of shoes rai 
note, or written security, in the naine of the partnership-firm of J. d& D., and from 
contracting any debt, buying and selling any goods, and from making or entering 
into any verbal or written promise, agreement, or undertaking, and from doing, or 
causing to be dune, any act, in the name or on the credit of the said partnership-firm 
of B. dé D., or whereby the said partnership-firm can or may in any manner become 
or be made liable to or for the payment of any sum of money, or for the performance 
of any contract, promise, ur undertaking, until tho, dic. 


No. 167, 
Norices or ArpeiicaTion FoR INSUNCTION. 
Section 494 of the Code of Procedure. 


In tne Covet or aT P 
A. B., of 
aqainst 
C. D,, of 
Taks notice that I, 4. B., intend to apply, at the a 3 of the Court at 
uforcsakl,on the = day of , for an injunction to restrain C. D. from 
further prosecuting a wait which he has commenced against me in , t6 reco- 


ver damages for the breach of the contract for the specific performance of which 
this euit was commenced [or to restrain hin from receiving and giving discha 
for any of the debts dae to the partuerahip in the matter of the partnership be- 
tween ua for the winding-up of which the euit was commenced, er from digging 
the tarf frum the Jand which was agreed to be sold by him te mo by the agreement, 
the — performance of which this stit is commenced to enforce, or as the oust 
say be}. 

Duted this = day of 18. 

To C.D. A. B. 
(N. B.— Where the tngunclion és to be applied for against a party whost name and 


address do not appear upon any procecding already Aled in the swit, such name and elldress 
wmat be stated tn full to onable the proper afficer to serve the notice} ‘a 
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No. 168. 
APPOINTMENT OF A Reorivan. 
Section 5U3 of the Code of Civil Procedure. 
In THE Court oF AT 
Civil Snit, No. of 18. 
a. B., of 


againat 
C. D., of 
To , 
_ WHEREAS has been attached in execution of a decree passed iv the above 
guit on the day of 18 , in favour of > you are hereby (aubject 


to your giving security to the satisfaction of the Ieqistrar) appointed Receiver of 
the said property under section 503 of the Code of Civil Procedure, with full powers 
yiuder the provisions of that. section. 


You are required to render a duc and proper acconnt of your reacipts and dis- 
bursements in respect of the said property on - You will be entitled to remunera. 
tion at the rate of per cent, upon your recuipts under the anthority of this ap- 
pointment. 


GIVEN under my hand and the seal of the Court, this — day of 18 


[L. 8.} 
Judge, 


No. 169, 
BonpD To 8K GIVEN BY RecrrveEr. 
Section 503 of the Code of Civil Procedure. 
In tHe Court or AT 
Civil Suit, No. of 18 . 
A. B., of 


against 


C! D., of 


Know all men by these presents, that we, J. J., of, &c., and A. Z., of, &e., and 

MW N., of &c., are jointly and severally bound to G. 4, Registrar of the Court of 

, »in Rs. , to be ie to the said G. 2/., or bis attorney, executors, 
administrators, or assigns. For which payment to be made we bind ourselves, and 
each of us, in the whole, our and each of our heirs, executors, and administrators, 
jointly and severally by these presents. 
. Dated this day of 16). 3 
| And whereas a plaint has been filed io this Court by A. B. against C.D. for the 
purpose of [here insert olgect of suit] ; 

And wherecus the said £. J. has been appointed, by order of the above-mentioned 
Coart, to receive the rents and profits of the inmoveable property, and to get in the 
outstanding moveable property of OU. 2’., the testator in the said plaint nained, 

Now the condition of thix obligntion is such, that if the above-bounden J. J. 
shall duly accuunt for all and cvery the sum and sums of bees which he shall so 
reveive on uccount of the rents and profits of the iameoveable property, and in 
respect of the moveable property of the said O. 1% (or as may be] at such 

riods as the said Court shall appoint, and shill duly pay the Valances which shall 

rem time to time be certified to be due from him as the said Court bath directed or 

shall hereafter direct, then this obligation shall Le void, otherwise it shall remain io 
‘in full force. oe 


A. L. 
a M,N. 
Signed and delivered by the above-bounden in the presence of ; 
Nore.—If deposit of money de made, the memmrandum thereof should follow the terms 
of the @udition of the bund, 
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No. 179. 
Uengr oF Rererexce TC ARBITRATION UNDER AGREEMENT OF Panrizs. 
Section 508 of the Code of Civil Procedure. 
( Title.) 
To 

Wuerras the above-mentioned plaintiff and defendant have agrced to refer the 
matters in differenve between them in the above suit to your arbitration and award, 
you are hereby appointed accordingly to determine ull tho said matters in 


difference between the partics, and with power, by consent of the parties, to deter- 
mine which party shall pay the costs of this reference. 


You are required to deliver your award in writing to this Court on or before 
the day of 18, or such other day as this Court may further fix. 

Process to compel the attendance before you of any witnesses, or for the pro- 
duction of any documents which you imy desire to examine or meres will be 


ivaucd by this Court on your application, and you are empowered to administer to 
auch witnesacs oath or affirmation. 





A suin of Ra. , being your fee in the above suit, is herewith forwarded 
Given under my hand and the seal of the Court, this day of ig , 
(L. 8.} 
Judge. 
No. 171, 


Onper oF Rerknence To Ansitration py Court, wir Consent. 
Section 508 of the Code of Civil Procedure. 
( Title.) 


Upon reading a petition of the plaintiff, filed this day, and on the consent of 
for the defendant, and upon hearing for the plaintiff, and 

for the defendant, it is ordered, by and with the consent of all the parties, that all 
mnatters in differenco in this suit, including all dealings and transactions between all 
partios, be referred to the final determination of , Who ie to make his award in 
writing, and submit the same to this Court, together with all proceedings, deposition 
and exhibits in this suit, within one month from the date hereof. And itis orde 
farther, by and with the like consent, that the said arbitrator is to be at liberty to 
examine the partica and their witnesses upon oath or affirmation, which he is em- 
powered to administer, and that the said arbitrators shall have all such powers or 
uuthorities as are vested in arbitrators under the Code of Civil Procedure, includin 
therein power to call for all books af account that he may consider ? eng 
it ia further ordered, by and with tho like consent, that the costs of this suit, together 
with the coaty of reference to arbitration, up to and including the award of the said 
arbitrator, and the enforcement thereof, do abide the result of the finding of the eaid 
arbitrator, And it is further ordered, by and with the like consent, that the said 
arbitratur he at liberty to appoint a competent accountant to assist him in the in- 
vestigation of the several matters referred to him as aforesaid, and that the remu- 
neration of such accountant and other charges attending thereto be in the discretion 
of the said arbitrator. . 


Grven under my hand aad the seal of the Court, this day of is, 


(L. 8.} 
sindge. 
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No. 172. 
Summons 1n Summary Suit on NEGOTIABLE INSTRUMENT, 
Section 532 of the Code of Givil Proceduro. 





No. or Surr. 
In THE CourT oF av F 
Plaintiff, 


' Defendant. 
To [Here enter the defendant's name, description, and address.) 


Wuereas [here enter the pluintiff’s name, description, and addrees] har institutod 
, Suit in the Court against you under Chapter XXXIX. of the Code of Civil Prooe- 
jure for Re. principal and interest [or Rs. balance of principal and interest], 
Jue to him as the payee {or cndorsee] of a bill of exchange [or hund{, or promissory 
20te}, of which a copy is hereto annexed, you are hereby suminoned to obtain leave 
‘rom the Court within ten days from the service hereof, inclusive ofthe day of such 
service, to appear and defend the suit, and within such time to cause an appearance 
o be entered for you. In default whercof the plaintiff will be entitled at any time 
fter the expiration of such ten days to obtain a decree for any sum not excecding 
she sum of Rs. [here state the sum claimed] and the sum of Rs. for 
208ts. 


Leave to appear may be obtained on an application to the Court, supported by 
_ffidavit or declaration showing that there is a defence to the suit on the merits, or 
hat it is reasonable that you should be allowed to appear in the suit. 


[Here copy the bill of exchange, hundi, or promissory note, and all endorsements 
upon it, } 





No. 173. 
Memornannom or ArrRat. 
Section 641 of the Code of Civil Prosedure. 





MRMORANDUN OF APPEAL. 


(Name, dic. asin Register.) Plaintiff—Appellant. 
(Name, &c., as in Register.) Wefendant—Respondent. 


[Name of Appellant] [plaintiff or defendant] above-named appeala to the Nigh 
Sourt at [or District Court at , an the case may be} against the decree of 
in the above suit, dated the day of , for the following reasons, 


namely [here state the grounds of objection). 


z C. P. 46 
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No. 175. 
Notice To Responpent or tie Day Freep FoR THE HEaking or THE APPEAL, 
Section 658 of the Code of Civil Procedure, 

In THE CouRT oF aT 


» Appellant, v. » Respondent. 
‘ Arrgat from the of the Court of , dsted the day of 


To 


Take notice that an appeal from the deoree of in this case has been 
presented by and registered in this Court, and that the day of 
18 has been fixed by this Court for the hearing of this appeal. 


If no appearance is made on your behalf by yourself, your pleader, or by some 
one by Jaw authorized to act for you in this appeal, it will be heard and decided 
ex parte in your absence, 


Gives under my hand and the seal of the Court, this dgy of 18. 
[.5.) 
Judge. 


[Nors.—If a stey of execution has been ordered, tatimation should be given of the 
fact on this notice. J 





No. 176. 
Decarr on Arrrat. 
Section 579 of the Code of Civtl Procedure. 


In tTuE Court oF AT | . 
‘ Appellant, ¥. Respondent. | 
Appeal from the of the Court of , dated the day of 
A 
Merhorandum of Apppeal | Plaintif. 
, Defendant. 
inti defendant) above-named appeals to the Court at 
er cbyehaiake of : } in the above suit, dated the day af 18 , 
for the following reasons, namely : 
(here state the reasons] 
i i i n the ay of 18 , before 
Thin sppeal coming on for Heart Opaflat, ania ‘forthe respondent, 
it is ordered— | 
[here state the relief granted} 
The costs of this sppest, amounting to , are to be paid by 6 
The costs of the original suit are to be paid by ; 
Giv_s under my band this «© day of 18 . 
{ L. 8} 


Judge, 
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No. 177. 


Recister or APPEALS prow APPELLATE DEecRegs. 


Section 587 of the Code of Civil Procedure. 


HIGH COURT AT 


REGISTER OF APPEALS From APPELLATE DECREE® 


THE FOURTH SCHEDULE. 
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THE FOURTH SCHEDULE. 


365 
No. 178. 
Norick To sHow Cause way a REvigw SHOULD NOT BE GRANTED, 
Section 626 of the Code of Civil Provedure. 
In THE CourRT oF AT ‘ 
i » Plaintiff, v. » Defendant. 
TAKE notice that 


has applied to this Court for a review of its judgment 
rassed on the day of 18 in the above case, The — day of : 
18 is fixed for you to show cause why the Court should not grant a review of its 
judgment in this case. 


GiveN under my hand and the seal of the Court, this day of 18 


[ L.8. } 
Judge. 





No. 179. 


Novice oF CHANGE oF PLEADER. 


In THE CouRT oF AT 


A. B., of 
against 


C. D., of 


To THE REGISTRAR OF THE Court. 


“y 


TAXE notice that I, A. B. [or C. D.}, have hitherto employed as my pleader 
a. H., of , in the above-mentioned cause, but that I have ceased to employ 
aim, and that my present pleader is J. K., of ; 
A. B. [or C. D.) 
No. 180. 


MEMORANDUM TO BE PLACED aT Foor or Every Summons, Notice, Decrer, og 
Oxver oF Court, oR ANY OTHER PRUcESS UF THE COURT, 


Hours of attendance at the office of the Registrur [ place of uffice] from ten 
All four, execpt on [here insert the day on which the office will be closed}, when the 
iffice will be closed at one. 
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Abandonment— 
Of part of claim to bring suit within 
court's jurisdiction, s. 43. 
Of suit by election of late minor, s. 452. 
Abate— 
Suit not to, by reason of death, marriage, 
or insolvency, s. 361. 
A batement— 
No, of suit by death if cause of action 
survive, s. 361. 
No, eat by marriage of female party, 
B 


In absence of application by representa- | 


tive of sole or sole surviving plainti 
deceased, s. 365. erate 
Of suit, effect of, s 371. 
Of nuisance, plaint in suit for, sch. iv., 
No. 101. 

A bscond— 

Procedure where defendant is about to, 
ss. 474482. 

A bsconding— 

Of person failing to comply with sum- 
mons, 8. 175. 

Or leaving jurisdiction to avoid or delay 
plaintiff, s. 477 (a), (6), and s. 478, 

A bsconding witness— 

Attachment of property of, 8. 168. 

Procedure on appearance of, after attach- 
ment, s. 169. 

Procedure if he fails to appear, s. 170. 

A bsence— 

Of judge of whose decree review is ap- 
plied for, s. 627. 

Absent witness— 

Examination of, by commission, 58. 
383—-393. 
When his evidence may be put in, s. 390. 

A bsolute— 

When sale in execution becomes, 8, 297. 
When sale of immoveable property be- 
comes, 8. 314. 
Absolute owner— 
‘Plaint in suit of, for possession of im- 
moveable property, sch. iv., No. 94. 

Abusive language— 

No oe to be brought by pauper for, 
s. 402. 

Acceptance— 

By plaintiff of sum deposited in court aa 
satisfaction in part only, procedure 
upon, 8, 379. ; 

By plaintiff of sum deposited as satisfac- 
tion in full, s. 379. 


A or— 


Form of plaint by drawer agai 

. iv., No. 37, pit 
orm of plaint b ee i : 

- iv., No. 38. eciilba ines ran 
orm of plaint by first indore i 
sch. iv., No. 39. eevee 

Form of plaint by subsequent indorsee 
against, sch. iv., No. 40. 

Form of plaint by payee against, sch. 


iv., No. 48. 


Accommodation-bill— 


Concise statement of claim for money 
paid ou, sch. iv., No. 114. 


Accompaniment— 
Of petition for enforcement of queen's 
order, 8. 610. ; 
To return of summons of other court, 
form of, ech. iv., No. 121. 


Accordance with award— 
Appeal from decree not in, 5, 522. 


Account— 
Of property, suit for, s. 213, 
Diserction of court as to keeping of, in 
cuse of injunction granted, «. 493. 
Of arrears of rent, concise statement of 
claim for, sels. iv., No. 114, 
ae of, not liable tu attachment, s. 266 


(d). 

Bouks, entries, and, to be kept by offi- 
cers, high court’s power to make 
rules as to, 8. 639. 

Balance due on mutual, open, and cur- 
rent, where there are reciproval de- 
mands, suit for, sch. iv., No. 85. 

Concise statement of claim to have part- 
nership, taken, sch. iv., No. 114. 


Accountse— 

Not settled, statement of claim in auit 
for amount to be ascertained on tak- 
ing, 8. 50. 

May be taken in administration-suita, 
a. 213. 

Court may order taking of, in suits for 
dissolution, a. 215. 

Power to compe] production of, by re- 
presentative, s. 234. 

Of receipts and disbursements to be 
rendered by collector to court, 6. 326. 

Commiasion to examine, s. 394. 

Receiver to render, a. 503. 

Excluded from record in “peel to queen 
as unneccesary, 8. 602 (2). 
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Ac— 
Title of, a. 1. 
Local extent of, 8. 1. 
Commencement of, a. 1. 


Acts— 
Saving of certain, affecting Oudh, the 
PanjAb, and Burma, s. 4. 
References to previous, 8. 4. 


Addition— 
Of plaintiff to a suit, 8. 27. 
Of parties to a atrit, 8. 32. 
Of issues, 6. 149. 
To judgment, 8. 202. 


Additional evidence— 
Direction by appellate Court to lower 
Court to taka, 4. O66, 
May be tuken by appellate Court, 8. 568. 


Additional 


Court may frame, 6. 149. 


Additional gudges— 
Subordination of Courts of, 8. 25. 


A djournment— 

To future duy, bearing when there is no, 
a. 96. 

Costs of, where summons not served in 
duc time, a. 100. 

OF hearing ex parte, 8. 101, 

Of framing of issuer, s. 148. 

After eae and recording issues, 
8. 155. 

Court may grant, at first hearing, 8. 156. 

Costa of, a 156. 

Procedure where partioa fail to appear 
at an adjourned hearing, s. 157. 

If any party fails to appear at an ad- 
journed hearing, Court may proceed to 
decide, s. 168. 

Of aule in cuse of attachment of attached 

property, w. 278, 
Of aale in exeeution, 8. 291. 
Of sale, collector's power as to, 8, 321 


¢). 

Griccae of a »plication to be declared 
inaodivent, 6. 3b0. 

Of hearing appeal, sa. 555—557. 

Uf hearing of appeal, power of court as 
to, 8, 559, 

Adjournments— 
: * ta, a8. 156—~168. 


Adjustment— 

Of matters in dispute, statement as to, 
in application for execution, a. 235 (¢). 

Of went, 8. 375. 

Of auvcounts by commission, a. $94. 

Of uveounta directed in decree in suit 
as to land ar tenure, «. bUL, 

Of financial transactions between Im- 
perialand Indian governments, 9s. 610. 


Administration— 


Plaint of administrator to show that lie 
has taken out, s. 50, il. 5. 

By court of property in suit, s. 213. 

Of trust for public charity by direction 
of court, 5. 539. 

By creditor, form of plaint for, sch. iv., 

0. 105. 

By pee legatees, form of plaint for, 

. sch. iv., No. he 
y pecuniary legatces, plaint in suit 
for, sch. iv., No. 107. 


Adminiatration-suit— 


Court may order secounts to be taken 
in, 4,213. 

Where executor personally liable for 
lewacics, sch. iv., No. 131, 

By next-of-kin, final decree in, sch. iv., 
No. 131. 


Administrator— 


Plaint what to show in suit of, s. 50, 
i}. b. 

Claimas by or against, not to be joined 
to personal claims, s. 44. 

Suits by, s. 437. 


Admiralty-jurisdiction— 


Saving of, s. 616. 


Admissibiltty— 


Of document not produced with plaint 
or entered thercon, 8. 64. 


Admission— 


Of pluint, procedure on, 8. 58. 

Of claim by defendant, s. 64. 

Of claim by dcfendant in absence of 
plaintiff, 8. 102, 

Of documents not produced at first 
hearing, 8. 139. 

Of documents according to law of evi- 
dence before placing on record, s. 141. 

Of application tor execution, procedure 
on, 8. 245, 

Of person to be legal representative for 
presenting suit, s. 367. 

Of application to sue a8 pauper, proce- 
dure on, 8. 410, 

Of parties to interpleader-suits, s. 473. 

Of possession of money or deliverable 
thing, the subject of anit, 8. 0° 7 

Of memorandum of appeal, procedure 
on, x. fdR, 

Of additional evidence by appellate 
court, 8. 568. 

Of pauper-appeal, procedure on appli- 
cation for, 6. 592. 

Of appeal to queen, s. 608. 

Of application fur review, 8. 629. 

Of affidavits, high cuurt to make rules 
for, s, 647. 
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Advance— Agent— 
| Subsistence-money to be paid in, 8. 839. a i 
Adverse interest — ho isa reoguaot eae 
Next friend of minor to have no, ss.| Service of process on recognised. a. 88. 
, 446. For receipt of procesa,e. 41. | 
Advertisement— Empowered to accept, service of gum- 


Notice by, of institution of suit, s. 30. 
Notice by, to parties where one of them 
sues or defends on behalf of all hav- 
ing same interest, 8. 35. 
A dvocate— 
Not required to present power-of-attor- 
ney, 8. 39 


A dvocate-general— 

Acting ex officio may institute suit re- 
lating to public charity, s. 539. 

wit— 
nterrogatories to be answered by, s. 126. 

Peete possession of documents, 
8. 129, 

Application for order to inspect docu- 
ments to he based on, s, 134. 

Application to send for records from 
other courts to be based on, 8. 137. 

Power to order any point to be proved 
by, 8. 194. 

When evidence may be given by, s. 195. 

To be confined to what facts, s. 196. 

Costs of, 6. 196. 

By whom oath may be administered, 
s. 197. 

Application for issuc of commission to 
be supported by, s. 384. 

Application for appointment of new 
next friend to be supported by, s. 447. 

Application by minor, on coming of age, 
to abandon or proceed with suit, to be 
based on, showing age, s. 453. 

Application for appointinent of guardian 
ad litem to be based on, 8. 456. 

Application to tuke security from 
datandant before judginent to be 
based on, 8. 477. 

Application to take security from de- 
fendant before judgment, and, in de- 
fault, to attach his property, to be 
based on, s. 483. 

Injunction not to be granted otherwise 
than on, 8. 492. 

Application for leave to appear and 
defend suits on negotiable instru- 
ments to be based on, 8. 533. 

High court to make rules for admission 
of, s. 647. 

Afirmation— 

n appeal, of decree, s. 575. 


A 


Election of minor on coming of, s. 450. 
Repudiation of suit by minor co-plaint- 
if coming of, «. 454. 


mons on, a. 75, 

By whom non-resident defendant car- 
ries on business, service of sunmmona 
on recognised, a. 76. 

In charge of immoveable property, ser- 
vice of summons on, #. 77. 

Service on defendant residing within 

urisdiction of another court and hav- 
Ing no, 8. 85. 

Service on, of letter substituted for 
summons, a, 92. 

Appearance of defendant by, without 
summons, 8. 97. 

ea rede of pauper's application by, 
s. 404. 

Examination of paupcr'’s, a, 406. 

Of government to receive process, #, 419. 

Of government, who is, 8. 417. 

May institute interpleader-suit when, 
s. 474 

Appearance of respondent by author- 
ized, 8. 557. 

Concise statement of claim for mancy 
entrusted to, sch. iv., No. 114. 


Agents— 
netitution by, of iaterpleader-snits 
againat their principals, a. 474. 


Agreement— 
etween parties as to question to be de- 
cided by court, x. 150. 

Of commissioners for partition in report, 
s. 396. 

By pauper as to subject of anic, parsing 
interest therein to another, 6. 407 (d) 
and s. 414 (c). 

Of parties as to nomination of arbitra. 
tors, penne by court on failure 
of, 8. S07. 

Of major part of arbitrators, 2, 509 (2). 

To refer difference to arbitration, filing 
of, in court, 8. 523. 

Of parties, proceedings on, en. 527—-531. 

Between parties to refer to arbitration, 
provisions applied to proceedings on, 
s. 524. 

Of parties to appeal as to form of decree 
in appeal or as to order to be paaned, 
aus luded from record 

Of parties, re exclu m rec 
in appeal by, 602 (2). 

To convey Iand, plaint in euit for 
breach of, sch. iv., No. 56. 

To purchase Jand, ech. iv., No. 57. 

sal ea plaint in suit on, sch. iv., 

o. 69. 
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Alienation— 
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Amount (contd.}— 


Of ony see attachment to be| Recoverable to be stated in 


void, &. 
Of property in dispute, injunction to 
stay, s. 492. 
Aléens— 
Suits by, residing in British India with 
overnor-general’s permission, 8. 430. 
Allegutions— 
In written statement, s. 114. 
Ot plaint and written statements, ascer- 
Se uient of admission or denial of, 
6, 117, 
From which iseves may be framed, s. 147. 
Of pauper not disclosing right to sue 
in court, 8. 407 (c). 
Alliunce— 
Of foreign prince or chief with British 
government, 8, 432. 


ance 
Of application to eue as pauper, 8. 409. 
Ambassador of foreign state— 

When he may be sued, 8. 433. 

Exempt from arrest, x. 433. 

When his property may be attached, 
a. 488. 

Amendment— 

Of plaint, 6. 63. 

Of statementa given in lieu of copies of 
plaint, s. 58. 

Of written statements, 8. 116. 

Of insues, 6. 149. 

Of deerce, 8. 206, 

Of applicution for excention, s. 245. 

Of memoranduin of appeal not in form, 
8. 543. 

A lteration— 

Of plaint su as to change character of 
suit not allowed, s. 53. 

Of judgment, s. 202. 

Of deerve at request of parties, 5. 210. 

Of draft of conveyance or endorac- 
ment, execution of which by judg- 
went-debtor ie ordered by court, #. 261. 

Of rules for conducting salos, 5. 287. 

Of achedule of inselvent’s creditors, 
8. S53, , 

Or cancelment of notification applying 
to vertain courts the provisions as to 
summary suits on negotiable instru- 
ments, a. 538. 

Alternative— 

To relief granted, execution of decrees 

for wouey paysble as, s. 254. 
Amount— 

Due to plaintiff or defendant to be 
stated in decree in suit where set-off 
is allowed, 8. 216. 

Decreed with conte, &c., order for with- 
drawal on payment of, 8. 275. 


tion of sale, 8. 287 (d). 

Of mesne-profits, damages, or annual 
nett-profits, commission for ascer- 
taining, s. 392. 

And nature of security réquired, high 
court's power to regulate, s. 612 (c). 

Annuities— 

Valuation of, s. 213. 

Pavable to one during life of another, 
abatement by death of ove plaintiff 
during suit brought by both, s. 361, 


il. a. 
Annuity-bond— 
Plaint in suit on, sch. iv., No. 28. 
Answer— 

To case set up by defendant, exception 
of documents produced in, s. 63. 

To written statements called for, s. 112. 

Consequence of refusal or inability of 
pleader to, 8. 120. 

Note us to interrogatories, procedure in 
case of refusal or omission to give, 
or giving insufficient, 6. 127. 

To order for discovery, 8. 129. 

Apparel— 

Uf judgment-debtor, his wife and chil- 
dren, not liable to attachment, s. 
266 (a). 

Appeal— 

To lie froin all original decrees, except 
when expressly prohibited, s. 540. 
To be in the form of memorandum 
8. 541. 

Memorandum what to contain, a, 641. 

Appellant to contine himself to grounds 
set out in memorandum, 8. 542. 

Rejection of memorandum if not drawn 
up in proper form, 8. 543. 

One of several plaintiffs or defendants 
may obtain reversal of whole decree 
if It proceed on ground common to 
all, 5. 544. 

Execution of decree not to be staped 
solely by reason of, s. 545. 

Stay of execution of appealable decree 
before time for, has expired, 9. 545, 

Security to be required before staying 
execution, 8. 545. 

No such security required from govern- 
ment or public officers, s. 547. 

Registry of memorandum of, s. 548, 

Appellant may be uired to give 
security for costa, 8. 549. 

Appellant shall be reqaired to give 
such security if he reasidca out of 
Britiah India, 6. 549. 

Appellate court to give notice to court 
ar decree is appealed against, 
8. 550. 
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INDEX TO THL CODE OF CIVIL PRocEeruRR: 


pen ot) 7 
rarssion re appellate 
court, a. 550. meee - 

Copies of exhibits in court whose de 
cree is appealed against, s. 550. 

Appellate court may confirm decision 
of lower court without sending it no- 
tiee, s. 551. 

Day for hearing, s, 552. 

Publication and service of notice of 
day for hearing, s. 553. 

Appellate court may itself cause notice 
to be served, s. 553. 

Contents of notice, s. 554. 

Right to begin, s. 555. 

Dismissal of, for appellant’s default, 
8. 556. 

Hearing of, ex parte, ». 556. 

Dismissal of, where notice not served 
owing to appellant's failure to depo- 
sit cost of notice, s. 557. 

Re-admission of, dismissed for default, 
8. 558 

Power to adjourn hearing of, and direct 
persons appearing interestal to be 
made respondents, s. 559. 

Re-hearing on application of respondent 
against whom ex-parte decree is 
made, s. 560. 

Upon hearing, respondent may object 
to decree an if fe had preferred se- 
parate, a. 561. 

Form of notice and provisions appli- 
cable thercto, se. 561. 

When appellate court may remand a 
case, 8. 562. 

Whea further evidence barred, s. 563. 

Limit to remand, 6. 564. 

When evidence on record sufficient, ap- 
pellate court to determine case finally, 
8. 565. 

When appellate court may frame issues, 
and refer them for trial, s. 566. 

Finding and evidence to be put on re- 
cord, 8. 567. 

Either party may present memorandum 
of objections to the finding, s. 567. 
Determination of appeal after presenta- 
tion of such memorandum, 4. 567. 
Production of additional evidence in ap- 

pellate court, s. 568. 

Mode of taking such evidence, s. 569. 

Pointe to be defined and recorded, 8. 57(). 

Judgment when and where tw be pro- 
nounced, 6. 671. 

Language of judgment, s. 572. 

Translation of judgment, s. 578. 

Contents of jadanacet. a. 574. 

Decision where two or more judges 
hear, 8. 575. 

Dissent to be recorded, ¢. 576. 

What judgment may direct, «. 577. 
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Appeul (contd )— 
o decree to be reversed or modified fo 
error or irregularity not affecting 
merits or jurisdiction, s. 578. 

Contents of deoree in, §, 579. 

Judge dissentiog from judgment need 
not sign decree, s. 579. 

Certified copies of judgment and decres 
to be furnishod to parties, 8. 580. 

Certified copy of decree to be sent to 
lower court, «. 581. 

Appellate courts to have same power as 
courts of original jurisdiction, 9, SRR. 

sires aa uf decree of appellate court, 
8. O83. 

Secand, to high court, 9. 584. 

Grounds of second, 8. 585. 

No second, in certain anita, s. 586. 

Provisions as to second, 8. 587. 

From certain orders, 6. 588 (seo also 
Order). 

From insolvency matters to be to bh 
court, 5, 589, 

Procedure in, from ordera, 5. 590, 

None from order passed, before docree, 
in course of suit, but if decree be 
appealed aguinst, error or defeeot there- 
in may be set forth, 4. 591. 

By panpers, ea. 592, 593. 

Not to lie from decrees of arbitrators, 
A. O22. 

Decninents put in evidence may be re- 
turned after lapse of time for, #. 144. 


Appeuls to the Queen— 

Vhen they lie, 8, 595. 

Value of subject-matter, s. 696. 

Bar of certain, 8. 597, 

Application to court whose decree is 
complained of, 6. 598. 

Certificate as to value or fitness, & 600. 

Effect of refusal of certificate, ». 600. 

Security and deposit required on gruat 
of vertificate,'s. 602. 

Admission of, and procedure thereon, 


a. 603. 
Revocation of acceptance of security, 


6. 604. 

Power to order further security or poy- 
ment, 8. 605. 

Effect of failure to comply with order, 
, 606. 

Refund of balance of deposit, 4. 607. 

Powers of court pending, 6. 608, 

Increase of secarity found inadequate, 
8. 609. 

Procedave to enforve order of quesn, 
a. 610. 

Orders made by conrt executing queen's 
order to be appealable in the sane 
manner As «of such court ene- 
cuting ite owa decrees, s. G11. 
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ower to make rules, s. 612. 
Legalization of existing rules, s. 618. 
High court includes recorder of Ran- 

goon, but not so as to empower him 

to make rules binding on courts other 

than his own, s. 614. 

Construction of Bengal Reg. III. of 
1828, s. 4, cl. 5, 8. 615. 

Saving of queen’s pleasure and of rules 
for conduct of business before judi- 
cial committee, s. 616. 

Appearance— 

By recognised agents and pleaders, s. 36. 

In answer to summons, s. 96. 

Consequence of plaintiff's non, s. 97. 

Consequence of both parties’ non, s. 98. 

Consequence of non, of party ordered to 
appear in person, a. 107. 

Of absconding witness after attach- 
ment, procedure on, 8. 169. 

Before commissioner, whether in person 
or by agent or pleader, 8, 400. 

And anewer by government-pleader on 
behalf of secretary of state, 8. 420. 
On behalf of sovereign prince or state, 

8, 432. 

Taking of security before judgment for 
dvfendant's, as, 477, 473. 

Of defendant in suit on negotiable in- 

Pry s, 532. ‘ 

opposite y on application for re- 
view, 8. 86 (2) ie 


nt— 
regen tation by, of memorandum of ap- 
peal, a. 541, 
Hearing of, on grounds not stated in 
memorandum, s, 542, 
ware of security from, for costs, 


#. 549. 

When entitled to begin, 8. 555, exp. 

Dismissal of ap or default or non- 
appearance of, #. 556. 

Notice to, by respondent, of objection 
to decree Zoneaied against, s. 561. 
Relief duc to, when to be stated in judg- 

ment on appeal, s. 574 (d). 
Isaue of execution on failure by, to fur- 
nish further seourity, s. 609. 


Uate court— 
rocedura where courts in which suit 
may be instituted are subordinate to 
the same, a, 22. 
Procedure where they are not subordi- 
nate to the same, s. 28. 
May order an ioular fact to be 
proved by vit, 0. 194. 
ication to, for order to stay execu- 
tion, a. 239, 
i on which 


May with 
oy ent is founded, a. 541. 
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A court (contd.)— : 
y reject or return memorandum of 
ad 4 if not properly drawn up, 
s. 548. 
May order execution to be stayed, s. 545, 
May direct mpieiedt: fs be taken, 8. 546. 
May require appellant to give security 
for costs, s. 549. 


Shall require appellant, residing out of 
British India to give security for 
costs, 8. 549. 

To send notice of appeal to court below, 
8. 550. 

May confirm decision of lower court 
without sending it notice, s. 551, 

To fix day of hearing, s. 552. 

To publish and scrve notice of day of 
hearing on parties and on lower court, 
B. 553. 

May adjourn hearing and direct persons 
appearing interested to be made re- 
spondents, s. 556. 

May dismiss appeal where notice not 
served owing to appellant's failure to 
deposit cost of notice, 8. 557. 

May re-admit appeal dismissed for de- 
fault, 8. 558. 

May remand case, s. 562. 

To determine case finally when evidence 
not on record, 8. 565. 

May frame issues, and refer them for 
trial to lower court, s. 566. 

To determine appeal after finding of 
lower court on issues, s. 567. 

ey allow production of additional evi- 

ence, 8. 568. 

To pone judgment in open court, 

8. 571 


Decree or order of, 8. 577. 
See also Appeal. 


A te courts— 
rocedure where courts in which suits 
a be instituted are subordinate to 
different, 8. 23. 


Appellate decrees— 
Appeals from, ss. 584—587. 
e f e 
y defendant not residing within court's 
jurisdiction to stay proceedings, s. 20. 
By defendant to transfer suit to another 
court subordinate to the same appel- 
late court, s. 22. 
By defendant to high court to transfer 
suit to another court, sa. 23, 24. 
By either party for dismissal or addition 
of parties at hearing, s. 32. 
To be made ies to suits instituted 
under 6. 30, s. 32. 
By defendant to separate causes of 
action, s. 45, 
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Application (contd,)— 

y defendant to try such of the causes 
of action as may be conveniently 
disposed of in one suit, 5. 46. 

For order to set aside dismissal on 
plaintiff's default, s. 103. 

To set aside ez-parte decree, 8. 108. 

To set aside dismissal of suit owing to 
plaintiff’s default, s. 113. 

To inspect documents referred to in 
plaint, s. 133. 

To — for records from other courts, 
8. 

To summon witnesses to give evidence 
or produce documents, s. 159. 

To send decree for execution to another 
court, s. 223. 

To execute decree, s. 230. 

By joint decree-holder to execute de- 
cree, 8. 231. 

By transferee of decree for its execu- 
tion, 8. 232. 

For execution of decree against late 
judgment-debtor’s —_ representative, 
8, 234. 

For attachment of moveable property to 
be accumpanied by inventory, s. 236. 

For attachinent of iminoveable property 
tu contain further particulars, s. 237. 

To be accompanied by extract from col- 
lector’s register if land registered in 
his office, s. 238. 

For order to stay execution, s. 239. 

By judgment-debtor, of property of de- 
ceased held by him in possession, 
8. 252. 

For immediate execution of decree for 
money not exceeding 1,000 rs., 4. 256. 

To set aside sale of immoveable pro- 
perty on grounds of irregularity, &c., 
as. 311, 313. 

For postponement of sale of land to 
enable defendant to raise amount of 
decree, s. 305. 

To be declared aninsolvent, ss. 336, 344. 

By representative of deceased plaintiff, 
procedure on failure of, es. 364, 365. 

By plaintiff to bring in representative 
of deceased defendant, a. 368. 

Of defendant for dismissal of suit on 
ground of plaintiff's bankruptcy or 
insolvency, s 370. 

To withdraw from suit with leave to 
bring a fresh one, s. 373. 

To issue commission, s. 384. 

To sue as pauper, 6. 403. 

To extend time to answer plaint against 
public officer, s. 423. 

By government-pleader to appear and 
answer summons against public 
officer, s. 426. ; 

By next friend on behalf of minor, s. 441. 


y defendant to take a plaint filed with- 
out next friend, off the file, s. 442. 
To ae next friend on what grounds, 

8. 446, 

To appoint new next friend, s. 447. 

By ininor on coming of age to discharge 
next friend, s. 451. 

By minor on coming of age to have suit 
dismissed, s, 452 

By minor ov coming of age to proceed 
or abandon suit may be made ex-purte 
and on affidavit, s. 453, 

By minor co-plaintiff on coming of age 
to have his name struck off, a. 454, 
By minor on coming of age to diamiss 

unreasonble or improper suit, 6. 455, 

To appoint yuardian ad litem, 8. 456. 

To enforce decree on heir or representa- 
tive, being a minor, of a deceased 
party, s. 460. 

To take security from defendant before 
judgment, s. 477, 

By surety for defendant arrested before 
judgment to be discharged, 8. 480. 
To take security from defendant before 
judgment, aud, in default, to attach 

iis property, 8. 483. 

For compensation for improper arrest 
or attachment, 8. 491, ‘ 

For injunction, 4. 492. 

For discharge, variation, or setting aside 
of order for injuuction, ». 496. 

For compensation for groundless in- 
junction, 8.497. 

To sell perishable articles, s. 498. 

For order for detention, &c., of proper- 
ty in suit, 5. 499. 

By receiver of rents and profits of pro- 
perty in suit, s. 53 

For reference to arbitration, s. 506. 

Tv court to appoint umpire, 6. oll, 

To set aside an award, a. 522, 

To refer agrecment to arbitration, 
8. 523. 

To file award in matter referred to arbi- 
tration without court’s intervention, 
s. 525. 

By defendant to appear and defend suits 
on negotiable instruments, a. 533. 
To certain courte of provisions as to 

summary suits on negotiable instru- 
menta, 8. . 
To stay execution of appealable decree, 


a. 645. 
Of judgment-debtor for stay of sale of 
immoveable property in execution of 


money-decree under wh age a. 546. . 
Of respondent for deman of security 
from sppellant, s. 549. 


For copies of exhibite in casen appealed 
aguinst, 6. 550, 
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Application (contd,)— 
or re-admission: of appeal dismissed 
for default, 2, 558. 

By respondent for re-hearing of appeal 
decided ex parte, 8. 560. 

Of parties for copies of judgment and 

. deerge, s. 

For execution of decree of appellate 
court, 8. 683. 

To appeal as pauper, s. 592, 

To appeal to queen, 6. 598. 

| Of pec for copies of papers in case 

of appeal to queen, a. 603 (d). 

Of opposite party for increase of secu- 
rity, s. 609. 

Of respondent, issue of execution of de- 
cree appealed against to queen on, 
8. 609. 

For enforcement of queen's ordor, 8. 

For reference to high court, 6. 617, 

For review of judgment, 6. 623. 

For review of judginent by party not 
appealing from decree, 8. 623. 

For order to restore rejected applica- 
tion for review, 8. 629. 

To review order passed on review, or 
on application for review, barred, s. 
622. 

lications— 
nder 8. 165 of Contract Act deemed 
to be administration-suits, s. 213. 

Coste of, #. 218. 

In behalf of minora by next friend 
and guardian ad litem, 8. 441. 

ppointment— 

Of pleader, 5. 39. 

Of agent for receipt of process, s.-41. 

Of receiver of insvlvent's property, s. 


rl. 

Of pleader, court-fee not chargeable on, 
in pauper-suit, a. 410. 

By court of guardian for suit of minor 
defendant, s. 443. 

is wor for aut . 456. r 

n place of guardian for suit dying or 

hang cempovoil, 8. 459, 

Of receivers, as. 5038—~505, 

Of officer to exercises powers as to suits 
relating to public charities, 6. 539, 
Of new trustees to charity, suit for 

decrees for, s. 539 (a), 
Of receiver, form of, sch. iv., No. 168. 
tionment— 
costs, a. 220. 


A Eprenenien witners— 
ing unable to give evidence, &c., 


procedure in cage of, ». 174. 


Penalty for resistance to, 6. 661. 


Apprentice - 
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. & 8h 
‘onm of plaint by master againt father 
or guardian of, sch. iv., No. 64. 
Form of plaint by, against master, ech. 
iv., No. 65. ; 
Concise statement of claim of and 
against, sch. iv., No 114. 


Arbitration— 


Reference to, 8. 506. 

Nomination of arbitrator, s. 507. 

When court may appoint arbitrator, 
8. 507. 

Order of reference to, s. 508. 

Order to provide for difference of opi- 
nion, 8. 509. 
Procedure in case of death, incapacity, 
or refusal to act, 8. 510. | 
Appointment of umpire by court, s. 511. 
Powers of arbitrators or umpire, s. 512. 

Summoning of witnesses, 8, 518. 

Extension of time for making award, 
s. 514. 

When umpire may act in lieu of arbi- 
trators, s. 515. 

Award to be signed and filed with de- 
positions, s. 516. 

Arbitrators or umpire may state special 
case, 8. 517, 

In what cases court may modify or 
correct award, s. 518. 

In what cases court may award costs 
of, 8. 519. 

In what cases court may remit award 
for re-consideration, s. 520. 

Grounds for setting aside award, s. 521. 

Judgment to be according to award, 
8. 522. 

Agreement to refer to, may be filed in 
court, 8. 623. 

Provisions as to, applicabletto proeeed- 
ings under order of reference, s. 524. 

Filing of award in matter referred to 
arbitration without intervention of 
court, 8, 525. 

Enforcement of ench award, s. 526. 


Argument— 


Or evidence necessary for decision being 
fully available at first hearing, s. 154. 
On objections of judgment-debtor to 
ene conveyance or endorsement, 
s. 261. 
Aa to applicant to sue as pauper bein 
sub vont to prohibition raid. iowa. 8. 109, 
Not allowed in memorandum of appeal, 
s. 541. x 
mentative— 
ritten statement not to be, s. 114. 
scree namin in affidavit, effect of, 
a. 196. 


Arrears of rent— 


Glaime in reapeot of, s. 44.. 
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Arrést— " Assignee (contd.)— 


Of person not complying with sum- 
mons, &c., 8. 174. 

Statement as to, in application for exe- 
eution, 8, 235 (3). 

Judgment-debtor liable to, at any hour 
and on any day, s. 336. 

Not to be made in houses after sunset 
and before sunrise, s. 336. 

Warrant of, to direct judgment-debtor 
to be brought up, s. 337. 

For subsistence-money, bar to, s. 340. 

Powers vf court as to judgment-debtor 
under, applying to be declared an in- 
solvent, 6. 349. 

Or imprisonment of discharged insol- 
vent, s. 357. 

Not to be made in suits against govern- 
ment or public officers without writ- 
ten consent of district judge, 9. 425. 

Public officer sued not liable to, 8. 427. 

Ambassador of foreign state exempt 
from, s. 433. 

Execution of warrant of, in canton- 
ments, s. 469. 

Before judgment, s. 477. 

Of defendant when his surety applies 
for hia discharge, s. 480. ° 

Compensation for, before judgment on 
insufficient grounds, 6. 491. 

Women not exempt from, s. 640. 

Judge, magistrate, or other judicial offi- 
cer excmpt from, while gong to, pre- 
siding in, or returning from bis cuurt. 
x. 624. 

Parties to suit and their pleaders and 
recognised agents exempt from, while 
going to or attending court for such 
suit, and while returning from court, 
8. 642. 

Ontside court's jurisdiction, procedure 
in case of, 8. 648. 


A ssault— 

In one place by peraon residing in an- 
other, place of sning for, s. 18, il. a. 

No suit to be brought by pauper for, 


a. 402. 
And battery, form of plaint for, sch. 
iv., No. ‘OL. 
And battery, form of plaint for, with 
special damage, ach. iv., No, 85. — 
And false imprisonment, form of plaint 
for, sch. iv., No. 86. hs 

Falee imprisonment or malicious proxe- 
cution, concise statement of claim 
for damages for, sch. iv., No. 114. 


aseta— 
Collection of, by receiver, 8. 355. 
A ssignee— 


Provision as to cross-decrees applies 
where either party ig, 5. 246, exp. ii. 


878 


Or reeeiver of baukrupt or insolvent 
plaintiff, when suit maintainable by, 
18 barred, s. 370. 


Assignment— 


poeuee of decree transferred by, 

8. 232. 

Property in custody of courtand attach- 
ed by decree-holder and claimed by 
another in virtue of, 8. 272. ‘ 

Procedure in case of, of any interest 
pending suit, s. 372. 


Attached property— 


Alienation of, tu be void, s. 276. 
Investigution of claims to and objections 
to attachment of, «. 278. 


Attaching officer— 


Duties of, 8. 269. 


Attachment— 


Power of small cause court for effect- 
ing, 8. 5. 

Of property of absconding witnessca, 
8. 168. 


Withdrawal of, on witness appearing 
and showing good cause, . 169. 

Costs of, to be paid by ubseconding wit- 
nesses, 6. 170. 

Of property of judgment-debtor, order 
ax to, in decreo for payment by instal- 
ments, 8. 210, 

Statement as to. in application fur exe- 
cution, s, 236 (7). 

Of moveable property, inventory to 
accomnpany application for, 6, 256. 
Of imimoveable property particulars io 

application for, », 237, 

Of registered land, what to accompany 
application for, 4, 238, 

And sale of deceased person's property, 
execution by, s. 252. 

And sale of property, execution of 
decree by, ss. 254, 254, 260. 

In case of musne-protita to be subne- 
quently ascertained, 6. 255. 

Under section relating to specific mtove- 
ables or recovery of wives not to he 
in force longer than aix monthn, s. 259, 

Under section relating to specific perfor- 
mance of contracts or reatitetion of 
conjugal rights mot to be in foros 
longer than one year, 6. 260. 

What property liable to, «. 266, 

Power to summon and examine persone 
in respect of pro a Gangieos to, «. 267, 

Of debt, share, and other property not 
in possession of judgment-dobtor, 
s, 268. 

Of moveable property in possession of 
defendant, s. 269. 

Of negotiable inatrunenta, «, 270. 


Of property in house or candnd, 6. 271, 
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Attachment (contd.)— | 

Of property deposited in court or with 
government-officer, #. 272. 

Of decree for money, 6. 273. 

Of immoveable property s 274, 

Order for withdrawal of, after satisfac- 
tion of decree, 8. 275. 
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Attachmt. before j . (contd.)— 
Not to orhodibai \ 


etrangera, or bar 
op ameaaed from applying for sale, 


8 
Property attached not needed to be re- 


attached in execution of decree, 5. 490, 
Compensation for groundless, s. 491. 


Private alienation of property after, to | A ttendance— 


be void, s. 276. 

Court may direct coin or currency- 
notes to be made over to party en- 
titled at any time during continuance 
of, 8. 277, 

Of attached property, investigation of 
claims to, and objections to, s. 278. 
Evidence to be adduced by claimant 
that he had interest in such property 

at the date of ite, 8, 279. 

When court may release property from, 
Rg, 280). 

When court may not release, 8, 281. 

Continuance of, subject to lien of in- 
cumbrancer, 6. 282. 

Court may order property under, to be 
sald, 8. 284. 

Enforcement of injunction for breach 
of contract or other injury by, s. 493. 

And sale of discharged insolvent's pro- 
perty, 6. 357. 

Of property of public officer sued, 8, 427, 

art whak beforo judgment, ss. 477—~ 

491. 

Before judgment, ss, 4883—490. 

Uf property in case of disobedience of 
injunction, 8. 493. 

Appointment of receiver for property 
under, 8. 08. 

Of property, appeal from order for, 
a. 588 (h). 


Of property outaide district, procedure 

ae a. 648. 9 ae 
execution, prohibitory orders in, sch. 
iv., Nos. 138-142. 2 , 

Before judgment with order to call for 
security for fulfilment of decree, sch. 
iv., No. 160. . 

Before judgment on failure to give 
wecurity, sch. iv., No. 161. 

aay judgment, ech, iv., Nos. 162— 


Attachment before 7 
Application for security from defoend- 
ant, and, in default, for, s. 483. 
Court msy call on defendant to furnish 
. security or show cause, 6, 484. 
Procedure in default, s, 485. 
Withdrawal of, 6. 485. 
Mode of making, 0. 486, 
Tovestigation of claima to property at- 
tached before judgment, a. 487. 
aang of, when security furni 
a. 


Of witnesses, power to compel, s. 148, 

Of declarant in affidavit for cross-exa- 
mination, power to order, s. 195. 

At court, reading of deposition when 
maker is incapacitated by sickness or 
infirmity, or by law exempted from, 
a. 390 (a). 

Of witnesses before commissioner, 8, 

Of person able to answer questions re- 
at to suit against government, 
6, 421. 

Of appellant prevented by sufficient 
cause, 8. 558. 

Of respondent prevented by sufficient 
cause, 8. 560. 


Attestation— 


Of amendment of plaint, ss. 47—53, 

Of verification of plaint, s. 52. 

Of amendment of plaint, s. 53. 

Of copies of documents produced, s. 62. 

Of amendments in written statements, 
a. 116. 

Of amendment of application for exe- 
cution, 8. 245. 

Of amendment of memorandum of 
appeal, s, 543. 


Auction— 


Sales to be made by public, 8. 286. 

Proclamation of ale by public, s. 287. 

Form of plaint for deficiency upon re- 
sale of goods sold at, sch. iv., No. 13. 


Authority— 


Of one of several plaintiffs or defend- 
ants to appear for the rest, 9. 35. 

Of government pleader to appear for 
government, uote of, 8. 426, 

To sue and defend for military men, 
8. 465. 

For application for order of reference 
to arbitration, s. 506. 

To let, sell, mortgage, or exchange pro- 
perty of charity, s. 539 (d@). 

To collector to stay public sale of land 
8 pened being given, sch, iv., 

0. loz, 


Authorised agent— 


Appearance by, s. 97. 
verage-—— . 
Form of plaint for loss by general, sch. 


iv., No. 62. 
Form of plaint - loss by particular, 
Q \. 


_iv., N 
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Award— 

To defendant in suit where set-off is 
allowed, effect of, s. 216. 

To defendant of costs of suit abating by 
death of sole or sole-surviving plaint- 
iff, 8. 366. 

To defendant of costs in suit dismissed 
re of plaintiff's bankruptcy, 
s. 370. 

Of costs, whether against plaintiff or 
def endant, as blameable for litigation, 
a. 379 and illus. 

Of sums payable to cqualize value of 
shares in partition, 6, 396. 

Of costs to plaintiff in interpleader-suit, 
8. 473 (a), 6. 475. 

Of compensation for improper arrest or 
attachment, 8. 491. 

Of compensation to defendant in case of 
injunction sued out on insuflicient 
grounds, 8. 497. 

Opinion of court on case stated to form 





Not providing for disposal of qnestion 


part of, 8. 517. | 


as to costs, #. 519, 
On inatter referred to arbitration by | 
agreement of parties, 8. 524. 


Plaint in suit on, sch. iv.. No. 26. 
Concise statement of claim for money 
payable under, sch, iv.. No. 114. 


Bail— 


refusing to ywive evidence or prodnee 
documents, 8. 174. 

May be taken in case of cortain offences, 
a. 645. 

See Security. 


Balance— 
Of sale-procceds of property attached, 
payment of, to judgment-debtor, | 
as. 209, 260. 268. 
Necessary to dixcharge judgment-debta | 
on expiry of lease or management by | 


+ 
¥ 





collector, 8. 324. a 
Of proceeds of sale by collector, dis- 
posal af, 8. 325. 


Claimed by plaintiff after receipt of | 
sin deposited in satisfaction, prose. | 
cution of suit for, 8, 379. 

Of proceeds of property sold in case of | 
disobedience of injunction, payment | 
of, to defendant, s. 493. 

Banker— | 

Concise statement of claim against, for | 
wrongfally pe aaa or refusing to ; 
pay cheque, seb. iv., No. 114. 


Banker's bulance— | 
| 


~ 


Concise statement of claim for, ech. iv., 
No. 114. 





To be furnished by parties arrested for | 
{ 


BY if 


Bank-notes— 


Liable to attachment, 5. 266, 
ankruptey— 
When plaintiff's, bars suit, s. 370. 
Beat of drum— 
Attachment of immoveable property by 
prohibitory order to be by, 8. 274. 
Delivery of immoveable property by, 
8. 319. 
Benani purchaser— 
Of land not recognised, 6. 317. 
Bench of judgra— 
Decision where appeal heard by, s. H75, 
Bid— 
Officers concerned in exccution-saler 
not ta, a, 292. 
Decree-holder not to, without coart' 
permission, «, 294. 
Balle of exchange— 
Institution of snuinmary ruif on, aK. 
532—538. 
Birth— 
No person exempt from jurisdiction b, 
reason of place of, 8. 10. 


Board and lodging— 
Form of plaiut for, sch. iv., No. 25, 
Concise statement of claim for, seh. iv. 
No. 114. 
Bombay— 
Saving of jurisdiction and procedure ip 
sinal) suits in inilitary cuntommcuty 
in, 6. 6. 
Bombay larans— 
Saving of certain, ». 6. 


| Bond— 


Liable to attachinent, ¢ 266. 

For clerk's fidelity, form of plaiat on, 
acl. iv., No. 60. 

Not to carry on trade, concine statement 
of clains on, ach. iv., Now Ud, 

By receiver, form of, sch. iv., No. 169. 


Breach-—— 

Of contract, farms of plaints for, ach 
iv., No. 56 af weg, 

Of agreement to convey land, form of 
plaint for, seh. iv., Na. 45. 

Of agreement to purchase Lind, forin of 

lant for, sch. iv., Na, 57. 

Of aygrevment to couplete purchase of 
Removeable property, fourm of plaint 
for, ach. iv., No. 5B. 

Of agreement to deliver goods sold, 
form of plaint for, ech. iv. No. 29, 
Of cuntract to employ, form of plaint 

for, «ch. iv., Neo. 60. 

Of contract to employ where the e:n- 
ployment never took place, form of 
plaint for, ech. iv.. No. 61, 


C, P. as 
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Breach (contd.)— 

Of contract to serve, form of plaint for, 
sch. iv., Nu. 62. 

Of contract, form of plaint against 
builder for defective workinanship, 
sch. iv., No. 63. 

Of contract, form of plaint by 
aguinst father or guardian of 
tice, ach. iv., No. 64. 

Of cuntract, form of plaint by appren- 
tice against master, sch. iv., No. 65. 
Of contract, form of plaint on bond for 

clerk’s fidelity, sch. iv., No. 66. 

Of contract, form of plaint by tenant 
against landlord with special damage, 
sch. iv., Nu. 67, 

Of warranty of moveablea, form of 
plaint for, sch, iv., No. 68; 

Of agreement of indemnity, form of 
plaint for, sch. iv., No. 69, 

Of contract, form of plaint by ship- 
owner against freightor fur not load 
inv, seh. iv., No. 70. 


master 
appren- 


Breach of contract— 
Damages for, «. 44, 
Kaforcement of injunction by impri- 
puminiot fur, a. LYS. 


British India— 

Service of sutamone on defendant hav- 
ing no agent in, and residing out of, 
K, SU. 

Provedure on non-appearanee of de- 
feisiaot residing out of, and having 
ne agent, a. LO, 

Procedure where defendant residing 
out of, does not appear, 8. 114. 

Plaintitls residing: out of, may be re- 
quired to furnish security for costs, 
a. 381. 

When foreign state may sue in courts 
of, #8. 431, 

When plaintiffs may be eaid to be resid- 
ing aut of, 8, 382. 

Issue of commiasion for persons resid- 
ing aut of, x, 387. 

Commissions of courts situate out af, 
and established by queen or govern- 
ment af India, 9, 30) (a). 

Provisions applied to commissions of 
courts within, 6. 399, 

Suits by aliens residing in, with govern- 
or-general’s permission, s. 431. 

Suits against sovercizn prince or chief 
residing within or Without, 8. 432, 
Execation in, of decrees of courts in 

native states, a, 434. 

Removal of noxt frend if ceasing to 

reside in, a. 446. 


<a 


Security may be taken before judgment | 
trom defendant about to leave, #, 477, | 
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British India (contd.)— 


Procedure on arbitrator or umpire leav- 
ing, 8. 510, 

Demand of security from sppellant re- 
siding out of, 8, 549. 

Possession by appellant residing out of 
of property within, independent o 
that to which appeal relates, 5. 549. 

Rules regarding appeals from courts in 
to govern appeals tu queen, 8. 595. 

British resident— 
In foreign territory where defendan 


resides, service of summons through 
s. 90. 


Broker— 
Sale of negotiable instruments or share: 
by, 8. 296, 
Builder— 
Form of plaint against, for defective 
workmanship, sch. iv., No. 63. 


Buildings— 
Liable tu attachment, 5, 266. 


Burmah— 
Suving of certain Acts affecting, 8. 4. 


Burden— 
Uf proving issue, 8. 180. 


Business— 

Suit when to lie in conrt within whos 
jurisdiction defendant carrics on, 88 
16, 17, 57 (c). 

Of judgment-debtor, place of, as af 
fecting execution of decree, 8.223 (a, 

Carried on in foreign country withou 
British license, 8, 430, exp. 


Buying-— 
By ofticers concerned in sales, prohib’ 
tion of, 8. 202. 
Property sokl in execution by decree 
holder, 5. 204. 


Calling— 

For record of case not appealable 

power of high court as to, 8. 622. 
Callsa— 

Upon sharee as to which indemnity * 
given, concise statement of claim fc 
money paid upon, sch. iv., No. P14. 

Upon shares, concise statement °c 
claim for, sch. iv., No. 114. 

Cancelment— 

Of notice to stay execution of decre 
sought to be attached, 8. 273 (a). 

Of declaration as to execution of de 
crees of courte In native etates, «. 43. 

Alteration or setting aside of decree ¢ 
order of court making reference t 
high court, 3, 621, 
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Cantonments— 


Execution of warrants of arrest in 

469. 
Curgo— 

Lust by fire, forin of plaint on, sch. iv., 

No. 50. 
Caste— 

No suit. to be brought by pauper for 

loss of, 8, 402. 
Carriage— 

Of goods by railway, concise statement 

of claim for, sch. iv., No. 114. 
Carmer— 

Concise statement of claim against, for 
refusing to carry goods by railway, 
ach. iv,, No. 114. 

Ditto for refusing to carry person, ach. 
iv., No, 114. 

Ditto for breach of duty in carriage, 
and delivery of coals or muchinery, 
ech. iv., No, 144. 

Cuse— 
For opinion of court, statement of, by 
agreement of purties, 8, 527, 
Cattle— 
Not liable to attachment, s. 266 (2). 
Cause of action— 

Pendency of a suit ina foreign court 
not to preclude courts in British 
India from trying a snit founded on 
the same, s. 12. 

Suit to lic in court where it arises, s. 17. 

All persons having the same, may be 
joined as plaintiffs, 8. 26. 

Suit to include whole clain arising out 
of, s. 43. 

May when be joined with suit for reco- 
very of immo cable property, or de- 
claration of title to such property, 
8. 44. 

Rejection of plaint not to preclude a 
fresh one in respect of the saine, 8. 56. 

Causes of action— 

Bar to joinder in respect of distinct, 
8. 31. 

Joinder of, in suits relating to im- 
moveable property, s. 44. 

When plaintiff may join several, s. 45, 

When court may order separation of, 
8. 45, 

Defendant may apply to dispose of snch 
of the, as may be conveniently dis- 
osed of in one suit, s. 46. 

Joined by plaintiff, court may exclude 
some of, s. 47. 

Effect of misjoinder o 


(f). 
Cert icate 


, 8. 


= ee ea 


S omenendl 


be served, 8, 168. 


f, in plaint, s. 53 | 
Of serving officer that summons cannot 


ee E 
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Certifiente (contd.)— 


Of execution of decree, 8, 223, 
Of circumstances attc nding failure to 

execute decree, x, 223. 

OF non-vatisfuction or part-satisfaction 
of decree, 84, 223, 224, 

Of non-issue of order for execution of 
decree, gs, 223, 224. 

Of satixfaction of decree by payment 
out of court, 8. 258, 

Of expenses of re-sale, $, 293, 

Of court authorizing mortgage, lease, 
or sie of property attached, «. 305, 

To purchaser of immoyeable property, 
as. 316, 318, 319, ; 

Of receiver ax to insolvents' propery 
being placed in his possession, «a. 375, 

Of heirship, or to colleet debts, does not, 
of itself constitute holder the legal 
representative, s. 366, exp. 

By secretary to government, of consent 
to suit against forcien state, a. 44, 
Of fitness of case for appeal to qnreen, 

8. 59D (ey, #. GOO, 

Ax to value or fitness to accompany pe- 
tition for leave to appeal to queen, 
8. BUU. 

Of non-satisfaction of decree, form af, 
sch. iv., No, 134. 

Of sale of Jand, form of, sch. iv., No. 
160). 

Certified copy— 

Of judgment and decree to be furnished 
to purties, 8. 580, 

Ditto to be sent to court PANdingy decree 
appealed against, ». O81. 


Charge— 
Persons committing certain offences 
may be sent to may strate on a, 4. O44. 


Charter party— . 
Concise statement of claim for damages 
for breach of, sch. 1v., No. 114. 


Cheques— _ 
Liable to attachment, 4. 266. 


Claim— 

Every suit to include the whole, s. 43. 

Relinquishinent of part of, #. 43. 

By or against adtainistrator not to he 
joined with peraonal, a. 44. 

Joinder of, with suit for recovery of 
land, 8. 44. 

By or against administrator, executor, 
“or heir, «, 44. 


Claimant-— 


To attached property, examination of, 


by court, «. 278, 
Evidence to be adduced hy, «. 279 
To immoveable property attached, vb- 


struction by, 6. 3UL. 
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Claims— 
In respect of mesne-profite, 8. 44. 
Only certain, to be joined with suit for 
recovery of land, s. 44. 
To paoperty attached before judgment, 
8 487, 


Clerk— 
Form of plaint on bond for fidelity of, 
sch. iv., No. 68. 
Code— 
Not to apply to presidency small cause 
courts till specially extended, s. 8. 
Division of, a. 9. 
Coin— 
Court may direct attached, to be paid to 
person entitled, s. 277. 


Collector— 

Application for attachment of land re- 
gistered in office of, 6. 238. 

To make partition or separation of share 
of revenue-paying estate, s. 265. 

Exception of cases in which execution of 
decreo is transferred to, 8. 287. 

May execute decrees for sale of land, 
na. 320. 

May execute money-decrees, s. 322. 

Sale by, a. 824. 

May be authorized to provide for satis- 
faction of decree by temporary aliena- 
tion or management of land or share, 
a. 326. 

Natice to be delivered to or left at office 
of, before auit against secretary of 
state, a. 424. 

May be appvinted receiver, s. 504, 


Commanding officer— 
See Afilitary men. 


Commencement— 
Of Act, s. 1. 


Commission— 

When court may issue, to examine wit- 
nesses, 8. 383. 

Order for, may be made on application 
of parties, or by court of its own 
accord, a. 384. 

When witness resides within court's ju- 
rintiction, s, 386. 

Wher witness resides beyond court’s ju- 
ris liction, but in British India, 8. 386. 

When witness is within local limits of 
ordinary original civil jurisdiction of 
high court, 8. 386. 

mes hel al not within British India, 
s. 387. 

Court to examine pursuant to, 5. 888. 

To be returned after execution with de- 

witiona, 3. 389. 

Wheo evidenes taken by, may be receiv- 

ed in evidence, s. 390. 
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Commission (contd.)— 

Provisions as to, to apply to, issued by 
foreign courts, s. 391. 

To make local investigations, s. 392. 

Procedure of, s. 393. 

Report and depositions to be put in evi- 

ence, 8. 393. 

Commissioner may be examined in per- 
son, 8. 393. 

To examine accounts, s. 394, 

To make partition of non-revenue-pay- 
ing immoveable property, 8. 396. 

Expenses of, 8. 397. 

To examine a panper whore application 
has been presented by agent, s. 406. 
Costs of, rendered necessary by claiming 
privilege of exemption from personal 

appearance, s. 641. 


Committal— 
Of persons to magistrate for certain 
offences, 8. 643. 


Company— 
Service of interrogatories on, 8. 124. 
Subscription and verification of plaint 
by, 8. 435. 
Service on, 8. 436. 
Injunction to, binding on members and 
officers, s. 495. 


Compensation— 

For wrongs to person or moveables, suits 
to be instituted where for, s. 18. 

For wrongs to immoveable property, 
suits to be instituted where for, s. 19. 

Under section relating to specific move- 
ables or recovery of wives, ss. 259, 
260. 

Under ‘section relating to suit for, on 
account of irregularity in condacting 
sale, 3. 298. 

For groundless arrest or attachment be- 
fore judgment, s. 491. 

For disobedience of injunction, a. 493. 

For breach of contract, forms of plaints 
for, sch. iv., No. 56 et seq. 

Upon wrongs, forms of plaints for, sch. 
iv., No. 71 ef seq. 


Compromise— 
Of suits, s. 375. 
Next friend or guardian ad litem not to, 
without leave of cuurt, s. 462. 


Concise statements— 

Forms of, under s. 58, sob. iv., No. 114. 
Confirmation— 

Of sale, s. 314. 


Conjugal rightsa— 
Decree for restitution of, «. 260. 
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Construction of documents— 
Reference to high court for, #. 617. | 
Powers of registrars of 8. c. courts to | 

State causes as to, s. 646. | 


Contract— 
Forins of plaints for breach of, sch. iv., 
No. 56 et seg. 
Form of plaint for rescission of, on 
ground of mistake, sch. iv., No. 99. 
Joinder of parties liable on same, s. 29. 


Conversiton— . 


Uf moveables, form of plaint for, sch. 
iv., No. 74. 


Conveyance— 
Decree for execution of, 8. 261. 
Form and cffect of execution of, by 
court, 8. 262. 
Corporution— 
Service of interrogatories on, 8. 124, 
Subscription and veritication of plaint 
by, 8. 435. 
Service on, x. 436. 
Injunction to, binding on members and 
officers, 8. 495. 
Corruption— 
Award may be set aside on ground of, 
8. O21. 


Co-sharer— 





May claim share of estate sold in exe- 
cution, 8. 310. 
Costs— 
To defendant where a person hes been 
wrongly joined as plaintifl, 5. 26. 
Where court decides to hear such of 
the causes of action as may be con- 
veniently disposed of in one sutt, 8. 47. 
Consequent on rejection, return for 
amendieut, or amendinent of plait, 
8. 53. 
Where ez-parte decree ia act aside, | 
8. 108. 
Consequent on rejection of written 
statement, 8. 116. 
Of affidavit unnecessarily setting forth 
hearsay or argumentative mutter, 
8. 196. 
Plaintiff to pay, of adjournment, if sum- 
muns not served in time, 4. 100. 
Where defendant appears on day of ad- 
journed hearing, and ansiyrnk coud 
cause for previous non-sppearance, 
8. 101. 
Where plaintiff fails to appear, 8. 103. 
Where ex-parte decree is net aside, 8. 108, 
Of interrogatories, 6. 123. 
Of proving documents, s. 128. — 
Of adjournmenta of suits, 8. 156. 
Of attachment of alsconding 
property, «, 170, 
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Costs (contd.)— 


Decree to state who shall pay, and the 
amount of, 5. 206. 

Of applications, 5, 218. 

Judgment tostate who shall pay, 8. 219. 

Power of court ax to, 5, 220, | 

Setting-off of, «. 221, 

Juterest on, and payment of, out of 
subject-matter, 4, 222, 

Of suit withdrawn without permission, 
8, 373. 

When court may require plaintiff to 
furnish scenrity for, 8, 380, 

Where pauper sneceeis, a 412, 

Where he fails, ». 41y. 

Of application to sue asa panper, and 
of inquiry into pauperism, s. 4b, 
When next friend nay be required to 
pay, ina suit asx if he were plaintiff, 

a. 440), 

Pleader or other person filing plaint 
without next friend of miuor may he 
requircd to pay, 8. 442, 

Pleader to pay, where an order nade 
without a minor being represented: is 
discharged, 8 444. 

Next friend to furnish security for, be- 
fore retiring, 8. 447, 

Miner on coming of aye may apply for 
disinissalof suit on payment of, 0. d52, 

Where a niiner co-plaintiff on coming 
of age applies tu have dds name struck 
OF, a. 44, 

Next friend may be required to pay. if 
diit HoreaKonable oraiproper, a. ta, 

Guardian ad item seumoved for neglect- 
inp ta pay, 8. 458, 

In interpleader-anite, 48. 473, 475, 476, 

Of arbitration s. 519. 

In suits on negotiable instruments, 
K, G2, 

Conrt inay order phintiff ta rive secu. 
rity for, in suite ou negotiable instra- 
ments, 4. so, 

Disinissal of appeal where notice of ape 
peal not served owing: to appellant's 
failure to deposit of such notice, 6. 557, 

Of re-adaniasion of appeal dismissed for 
default, s, 558, 

Of re-heariug appeal on appheation of 
respondent against whom ec parte 
decrev is made, «. 560. 

Persons appealing to queen to give ae- 
curity for respondent's, #. 6172, 

OF reference to high court tes be costs 
ia case, 8, 620), 

Of commission for examining persona 
claiming exemption from personal 
appearance, 4. 641. 


witness's | Co-auilor— 


May appear and act, «. HW). 
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Court-fee— 


Remission of, when suit instituted in | 


another court, s. 21. 

For service of process to be levied in 
advance, s. 93. 

Diswissal of suit if plaintiff fails to pay 
for service of summons, 8. 97. 

Suit may be restored on paving, s. 99. 

Plaintiff suing as pauper nut liable to 
pay, #. 410. 


Courts of small causca— 
In suits cognizable by, summons to be 
for final alia ioaal: s. 68. 
Not to attach immoveable property, 
a. 168. 
Execution of decrees by, s. 223. 


Creation— 
OF any interest pending suit, procedure 
in case of, 8. 372. 
Credit— 
Form of plaint for fraudulently procar- 
ing, to be given to another, sch. iv., 
No. 77. 
Creditor— 
Form of plaint for administration by, 
ach. iv., No. 108. 


Cross-appeal— 
Right to begin in, s. 555. 
Croxs-decrees— 
Execution of, a. 246. 


Currency-notes — 
Court may direct. attached, to be made 
over to person entitled, a. 277. 


Custod y— 
Of attached life-atock, making of rules 
for maintenance and, 8. 269. 
Persons committing certain offences 
may be sent by court to magistrate in, 
8. 643. 
Penalty for escaping from, s 651. 
Damage— 
See Compensation. 
Form of plaint by tenant against land- 
lord with special, ach. iv., No. 67. 
Form of plaint for assault and battery 
with special, ech. iv., No. 85. 
Day— 
For appearance of defendant how to be 
fixed. vr. 49. 
Notive of, for examination de bene eser, 
a. 192. 
For ene judgment, notice of, 
s. 198. 
Yor hearing appeal, fixing of, s. 653. 
Death— 
Of any party not to abate suit if cause 
of action survive, s. 361. 


ante tn 
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| Death (contd.)— 


Of one of several plaintiffs or defend- 
ants, procedure in case of, 8. 362. 

Of several plaintiffs where cause of ac- 
tion survives to survivors and repre- 
wentative of deceased, procedure ia 
case of, a. 363. 

Procedure where no application made by 
representative of deceased plaintiff, 
8. 364. 

Of sule or sole surviving plaintiff, pro- 
cedure in case of, 8. 365. 

Abatement where no application by re- 
presentative of deceased plaintiff, 
s. 366. 

Procedure in case of dispute as to repre- 
rentative of deceased plaintiff, 8. 367. 

Of one of several defendants or of sole 
or sole surviving defendant, proce- 
dure in case of, 8. 368. 

Of next friend, stay of proceedings on, 
8. 448. 

Or removal of guardian pendente Lite, 
appointment of new guardian on, 
8. 459. 

Of arbitrator or umpire, s. 510. 


Debt— 


Attachment of, s. 268. 
Delivery of, to purchaser at sale, s. 301. 


Decay— 


Application for sale of articles subject 
to, 8. 495. 


Decrre— 


Against plaintiff by default bars fresh 
suit unless sufficient cause shown, 
s. 103. 

To bear date on which judgment was 
sronounced, s. 205. 

What to contain, a. 206. 

Power to amend, 8, 206. 

For recovery of portion of immoveable 
property, a. 207. 

For delivery of moveable property, 
a. 208. 

May order interest, s, 209. 

a payment by instalments, 
s. 210. 


May provide payment of mesne-profits 
with interest, 9. 211. 

Court may determine amount of mesne- 
profita before passing, s. 212. 

In administration-suits, s. 213. 

In suits to enforce right of pre-emption, 
s. 214 

In suits for dissolution of partnersbip, 
8. 215. 

In suits for set-off, ». 216. 

Effect of, for defendant in a case of set- 
off, «. 218. 

Furnishing of certified copy of, 9. 217. 
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Decree (contd.)— 

What court may execute, 8. 223. 

Of one court how tu be executed hy an- 
athar, s. 224. 

To be filed by court to which it ia sent, 
R22, 

To he exccuted by court to which it is 
sent, 8. 226. 

How to be executed if sent to a high 
court, a. 227. 

Qaswess OF COM WERT BTR 

Of courts established by government in 
native states how to be executed, 
e220. 

Application for execution of, «, 230, 

Application by joint: decree-holder to 
execute, 8, 237. 

Application by traneferce of, s, 232. 

Transferee to holds subject te equities 
enforceable against original holder of, 
8. 233, 

If judement-debtor die, application for 
exceution of, any be made aguinst 
his representative, 3 234. 

Contents of application for execution 
of, x, 2385, 

Application te attach moveable proper 
ty to contain inventory, 8 Z36, 

Application to attach immoveable pro 
perty what to contain, 5. 2357, 

When application to be accompanied by 


extract from collector's register, 8s 2334, 
When court nay stay execution of, 6. 


250, 
Power to require sceurity from, or im 
pose conditions upon, judgment 


debtor, « 240, 

Liability of judgment-debtordischarped 
te be re-taken, 8, 241. 

Order of court passing decree or of ap 
pelate conrt binding upon court ap- 
plied to, 5. 242. 

Stay of execution pending sit between 
decree-holder and judgiment-debtar, 
a. 243. 

Questions to be decided by court exe- 
cuting, 8. 244. 

Procedure on application for execution 
of, 8. 245. 

Cross, 8. 246. 

Cross-claims under same, 8. 247. 

Notice to show cause against execution 
of, 4, 248. 

Procedure after issue of such notice. 
a. 249. 

When warrant to issue for execation of, 
8. 250. 

Date, signature, and seal of warrant for 
execution of, 6. 25]. 

Against representative of deceased for 
money to be paid out of deceased”s 
property, 5. 202, 
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Decree (coutd.)— 
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Against surety, a. 253. 

For money how to be enforced, a. 264, 

For meane- protits, a. 258, 

Power to direct immediate execution of 
decree fur inonvy fot exceeding 
PWR re os, 256, 

Modes uf paving money under, a 257, 

Payment of money out of court to de- 
cree-holder, 8. 258, 

Lan QyeCGs, WOKHNER GH WAKE OF 
wives, 4. 25, 

For specific performance or restitution 
of conjugal rights, «. 260, 

For execution of conveyances or en- 
dorsement of negotiable instraments, 
K, 20], 

Form and effect of conveyance by 
court, &. 2aw, 

For iuaneveable property, 8, 268. 

For delivery of iminoveable property 
when in eccupaney of tenant, « Lod, 

Por partition of estate or separation of 
share, 8. ZOD, 

What property Halle to attuchiment and 
sale execution of, s, 266, 

Power to snommen ond exatiing persons 
asta property fable to geivure, a, 207, 

Attachinent of debt, share, and other 
properts notin possesion of judg- 
mientebe btor, 4. 2K, 

Attachtinent: of meoyveuble property in 
posscasion of ileferelant, 5-260, 

Attachment of negotiable iistraments, 
s, 270), 

Seizure of property in house, 6. 4274, 

Seizure of property in zanana, s, 270. 

Attachment of property depesited in 
court or with povernment officer, 
nr. 202. 

Attachment of, for money, 6. 273, 

Attachinent of other, a. 273. 

Attachioent of nomoveable property, 

274. 

Withdrawal of attachtient after matin 
faction af, a. 20%, 

Private alienation of roperty ufter at- 
tachinent to be void, #, 276. 

Court may order coin or currency-noten 
attached to bu paid to party entitled, 
8, 277. 

Investigation of claims to and objec- 
tions ty attachinent of attached pro- 
perty, s. 278, 

Evidence to be adduced by claituant, 
n. 279, 

Release of property from attuchmert, 
w. 28U). 

Disallowance of cluiin to release of pro- 
perty attsched, #, 281. 

Continuance of attachment aubject to 
claim of incumbraucur, s. 282, 
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Decree (contd )— 


Saving of auite to establish right to 
attuched property, #. 283. 

Power to order property attached to be 
acid, and proceeds paid to person enti- 
tled, s. 284. 

Property attached in execution of de- 
crees Of several courts, a. 28d. 

Execution of, by collector, 6. 320. 

Execution of mauey, by collector, «. 322. 

Execution of, against government, 


a. 429, 

Of esurt of vative state, execution of, 
a 434. 

Enforcement of, in arbitration-casea, 
«. 622. 


No appeal from, in’ arbitration-casea, 
&. H22. 
Enforcement of, on questions referred by | 
agreement te court's decision, a. 631. 
Power to net aside, in suits on nego- 
tinble ipatruments, 6. 8:34. 

Appeal from original, 6. 540, 

Execution of, not to be stayed solely by | 
rearon of appeal, 8. 645. 

Stay of execution of appealable, before | 
time for appealing haw expired, #. 546. | 

Contents of, by appellate court, s. 579 

Dissenting judge need not sign, « 579. 

Copies of judgment and, to be furnished 
te parties, s, 5RU. 

Copy of, te be sent to lower court, 
a. OSL. 

OF appellate court, execution of, a. 683. 


Defamation— 
Form of plaint for, ech. iv., Nos. 89, 90. 


Default 

Deere against plaintiff by default bars | 
fresh suit, «. 103. 

Ot payment, forfeiture of deposit of 

urchaser in, #. 308. 

where seourity taken before judgment, 
ae by surety in defen aut’s, | 
w. 479. 


Ot A TENS, HO ee meetin: oe 
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Defendants— 


Who may be joined as, s. 28. 


Deficiency— 


Upon re-sale of goods acld at auction, 
forin of plaint for, sch. iv., No. 13. 


Deliver y— 


Of moveable property to purchaser after 
eeizure, @. 209. 

OF immoveable property in ocenpancy 
of judgment-debtor, s. 318. 

Of immoveable property in occupancy 
of tenant, s. 319. 

To purchaser of moveable property to 
which judgment-debtor is entitled sub- 
ject to lien, 8, 300, 

Of debts and shares to purchaser, s. 301]. 


Demeanour— 


OF witnesses, s. 188. 

e posit— 

Purchaser of immoveable property to 
make, s. 366. 

Forfeiture of, in default, «. 308. 

By defendant of any sum he considers 
a foll satisfaction of claim, a. 376, 

Notice of such, #. 377. 

Interest on, not allowed to plaintiff after 
receipt of notice, 8. 378. 

Precedure where plaintiff accepts, as 
satisfaction in part, 5. 379. 

Procedure where he accepts it as satie- 
faction in full. 8. 379. 

When defendant may be ordered before 
judgment to make, «. 479. 

Trustee holding money or other thing 
being the subject of suit may be or- 
dered to, 8. 502. 

Of expenses for sending up translations 
of cases in appeal to queen, s. 602. 


| Deposttivons— 


Commission when executed to be return- 
ed to court issuing it with, s. 389. 
Taken by commission may be read in 

evidence, s. 304). 
Arbitrators te fle, s. 616. 


In suita for injunction, judgment by, ! Deacent— 
47 


a. 479. 
Dismissal of appeal for, s. 556. 


Defect— 

in procedure when to be ground for 

x appeal, s. cae : 
xoent ax provided in « 688, no ap 
id decres from order shal ies 
course of euit, but if decree be appeal- 
ed apainat, error, irregularity, or defect 


No person exempt from jurisdiction by 
reason of, 5. 10, 


Deat ruction— 


Form of plaint for reetoration of move- 
ables threatened with, aud fur injunc- 
tion, sch. iv., No. 108. 


Deteation— 


Of moveables, form of plaint for wrong- 
ful, ach. iv., No. 97. 


may be set forth in memorandum of | Derolution— 


appeal, «. 501. 
Defence— 


offiver, a, 426. 


Of any interest pending suit, procedure 
in case of, 9. 373. 


By government of suit against public Diet-money— 


See Subsisience-aliowance. 
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Discharge— 
‘Liability of judgment-debtor granted 
his, s. 241, 
Effect of inselvent’s, 8. 357. 
Of next friend, minor on coming of age 
may apply for, s. 451. 
Surety for defendant arrested before 
_ Judgment may apply for, a. 480, 
tssal— 
Of parties to a auit, a. 32. 
Of suit for plaintiff's failure to pay 
court-fee and serve summons, 4. 97. 
Of suit where plaintiff faile to appear, 
s. 102. 
Of suit where security for corts not 
iven by plaintiff residing out. of 
British India, a. 381. 
Of suit, minor on coming of age may 
apply for, «. 452. 
Of appeal for default, 6. 556. 
Of appeal where notice not served 
owing to appellant's failure to deponit 
cost of notice, 8. 557. 
Diacovery— 
Of documenta (see Documents). 
Disposul— 


Of suit at the first hearing, 46. 192—15h. 


Dissolution— 
Of partnership, suit for, s, 215. 


District — 
Suit for immoveable property situate 
in diferent jurisdictions of same, 
8. 19. 
Suit for immoveable property situate 
in more than one, 8. 19. 
District panchayats in Madras, saving 
of jurisdiction and procedure of, #. 6. | 
Diversion -- | 
Of water-course, form of pluint fer, | 
ach. iv., Nos, 81, 102, i 
Division— 
Of cude, 8. 9. 
Documents— 
Production of, by plaintiff, ». 59. 
If not in kis possession, 8, 60. 
Not to be admitted if not filed with | 
plaint, s. 63. 
Summons to order production of, , 70. 
Either party may demand admission of 
enuinenesan of, 3. 128. 
Affidavit regarding possession of,s. 129. 
Power to order production of, 8. 130. 
Notice to produce for inspection, s. 131. 
Party receiving notice to give notice 
when they ray be inspected, 6. 132. 
sd aa for order of inapection of, 
&. 
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Documents (contd.)— 

Power to detarmine right of inspection 
of, a. 135. . 

Consequences of failure to answer or 
sive inepoction of, ». 136, 

May bo sent for by court frum any other 
court or public ofliver, «, 137. 

Intended to be pet in evidence to be in 
readiness at the first hearing, 8. 138. 

Effect of non-production of, «. 139. 

To be received by court at the first hear- 
ing, 8. 140. 

waaay of irrelevant or inadmiasible, 
a, 140. 

Not to be placed on record anless 
proved, a. 141. 

Procedure where they consist of entries 
in shop-books, 6. 141, 

Court to mark rejected, a, 142, 

Impounding of, 4. 143. 

Return of, after lupne of time for ap- 
poal, a. 144. 

Provisiuns as to, apply to all other ma- 
terial objects producible aa evidence, 
8, 145, 

Suminonos to produce, 8. 164, 

Power to reqinre any person present in 
court to produce, a, 165. 

Service of summons for production of, 
8. 166. 

Arbitruters to file, s. 516. 

Production in appellate court of oddi- 
tional, 4. 568, 


| Drawer— 


Against acceptor, form of plaiot by, 
xch. iv., No. 37, 
Form of plaint by payee against, for 
non-acceptance, ach. iv., No. 41, 
Acceptor and indorser, furm of plaint 
by indorsee aguinst, ach. iv., No. 46. 
Form of plaint against, far non-accept- 
ance of foreign bill, ach. iv., No, 47. 
Drum— 
Attachment of imntnoveable property by 
prohibitory order to be by best of, 
a. 274. 
Delivery of immoveable property by 
beat of, ». 319. 
Dwelling-house.— 
Form of plait un policy on, ach. iv., 
Wo. ft. 
Forin of plaint for trespass in entering, 
ach. iv., No. 74, 
km 
a OE pik for breach of contract 
ta, sch. iv., No. 60. : 
Fonn of plaint for breach of contract 
to, where the sey a never took 
effect, ach. iv., No 61. 


Application to be fouaded on affidavit, | Mnactments repea 
s. 134. 6. 3. 


C. P. 49 
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B : proceed here all 
court stayi ings w 
7 Meleedaa ab wot naaide withi ite 
jurisdiction, s. 20. 
By court returning plaint for presenta- 
‘tion te proper court, s. 56. 
On plaint by plsinti&® of documents 
‘filed with it, a. 68. 
Of summons by defendant, s. 79. 
Of time and manner of service of sum- 
mous by serving officer, a. 80. 
By jailor of summous served on pri- 
eoner, s. 88. 
Of documenta pat in, s. 141. 
OF rejected documents, s. 142. 
Of tegotiable instruments, decree for, 
® 61, 
Oa warrant, s. 343. 
Of warrant by officer, «. 343. 


Enforcement— 
Of award made without court's inter- 
vention, s. 626. 
Of ovders of queen, s. 610. 


Envoy of foreign state— 
When he may be sued, 6. 433. 
Exempt from arrest, «. 433. 
be property may be attached, 
8. 


Errov— 
No decree to be reversed or altered for, 
not affecting merits or jurisdiction, 
ae. 678. 
Or defect (aubatantial) in procedure to 
be ground for appeal, 6. SR4 
Exorpt ae provided io a, 688, no appeal 
before decrey from order paswd io 
course of suit, but if decree be ap- 
pealed against, defect, irregularity, or 
errur may be eet forth in memoran- 
dum of appeal, s. 591. 
Evidence— 
(Documentary) to be iv readiness at the 
firet bearing, «. 138. 
Provisions as to documenta applied to 
all other material objects producible 


as, @. 145. 

Judgment on failure to produce at first 
bearing, «. 166. 

Bumimuns to witnesses to attend and 
give, a 159. 

Court may require any person present 
to give, a. 155. 

cal haa summon strangers to give, 
o 17k. 

Cousequenos of refusal of witness: to 
give, 0 174. 

arare — of refusal of party to give, 
e177. 

On day of tearing party having right 
to begin te produce, «. 179. — 


| 
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Evidence (contd.)— pred 

Opposite party then te ues, s. 180. 

In appeelabi cases how to be recorded, 
s. 182. 

Not taken down by judge, memorandam 
when, s. 184. 

pare taken down in English when, 
s. 185 


Objections to, how to be taken down, 
ss. 186, 187. 

In easrpesiae cases, memorandum in, 
s. 189. 

Taken by judge removed before conclu- 
sion of suit, power to deal with, 
s. 191. 

De bene esse, a. 192. 

May be given by affidavit, «. 195. 

Taken by commission, s. 390. 

Additional, may be taken by appellate 
court, 6. 568. 

Production in appellate court of addi- 
tional, s. 568. 

Mode of taking additional, a. 569. 


Examination— 

Of serving officer. s. 82. 

Of parties by court at the first hearing 
regarding allegations in plaints aod 
written statements, a. 117. 

May be oral, #. 118. 

Substance of, to be written, s. 119. 
Consequence of refusal or inability of 
pleader to auswer questions, s. 120. 

OF witnesses, sa. 181—-193. 

De’ bene esse, 8. 192. 

Of witnesses by commission, s. 383. 

Of accounts by commission, s. 394. 

Of applicant to sue as pauper, s. 406. 

Of additional witnesses in appellate 
court, s. 568. 


Exceas— 
Abandunment of, to bring suit within 
court's jurisdiction, 8. 43. 


Execution— 

Of decree either by court which passed 
it or by another court, s. 223. 

Of decree in another court, application 
for, 8. 223. 

OF decrees passed in suits cognizable by 
ewall cause courts may be made by 
presidency a. c. courta, 8, 223. 

Of decree by anuther court, procedure in 

Pad of, «. ree . 

ecree of court which passed it b 
high court, s. 237. : 

decrees of courts established by 
government io native states, s. 229. 

Of decree, application for, a. 230. 

Of decree against person and property, 
Te ae tion refuse, 
a. be 
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Execution (contd.)— 

Of decree, subsequent application for, 
not to be granted unless due diligence 
used on preceding application, « 230. 

Of decree, n0 subsequent application for, 
to be granted after 12 years alter 
date of decree, «. 230. 

Of decree, subseqnent application for, 
7 be granted after 12 years where 
judgment-debtor has by fraad or furce 
prevented, s. 230. 

Of decree, application by joint-decree- 
holder for, #. 231. 

Of — application by transferee for, 


B, . 

Of decree, if judgment-debtor die, appli- 
cation for, may be made against his 
representative, 6. 234. 

Of decree, when court may stay, 5. 239. 

Of decree, stay of, pending suit between 
a aes and judgment-debtor, 
s. 243. 

Of decree, when court to isaue notice to 
show cause agaiost, a. 248. 

Of decree against represeutative of de- 
ceased for money to be paid out of 
deceased's property, #. 352. 

Of decree ayainat surety, s. 253. 

Of devree for money, a. 254. 


Of decree for mesne-profite to be sub. 
sequently aucertained, s. 255. 

Of decree for money not exceeding 1,000 
ra., court may order immediate, « 256. 

Of decree for epecific woveables or re- 
covery of wife, a 259. 

Of decree for specific performance or 
reatitation of conjugal righta, «. 360. 
f conve or endorsement of 
ae le instruments, decree for, 


8. 261. 
Of decree for delivery of immoveable 


roperty, 8. , 
of decree for delivery of immoveable 
property in oovupancy of tenant, 


@. 

Of decree for tion of estate or 
separation of share, a. 265. 

Of margic by attachment na agi share, 
an et property not in possession 
of judgment-debtor, «. 268. 

Of decree by attachment of moveable 
property im possession of defendant, 


* ; 
Of decree by attachment of negotiable 
Pees by «. 270. 
OF decree by seizure of property in 
Ppa &. ride g 
decree seirure property in 
Of reset aplonee of i 
eo 


court or with government. | 


ofGiver, ¢. 272. 


uT 


Execution (contd,)— 

Of decree by asttachmant of decree for 
money, 6. 273. 

Of decree by attachment of immoveable 
property, a. 274 

In British Ludia of decrees of courte of 
vative states, «. 434. 

Of ee of arrest in eantonments, 
a e 

Of trusta, form of plaint for, sh. iv., 


No. 108. 
Executor — 
Claims by or ania: not tu be joined 
with personal claims, «. 44 


Enforcement of injunction for breach of 
contract or other injury by, «. 480, 
See Trusteca, 
Ezxemption— 

Of publio officers from personal appear. 
ance, 8. 428. 

Of women and persone of rank froin 
personal appearanos, sa. 60, 641. 

Of judge, mayistrate, or other judicial 
officer from arrest while going to, pre- 
aiding in, or returning frum hie oourt, 
e. 642. 

Of iow to @ anit, their witnesses, and 
their pleaders aud recoguized agents, 
from arrest while going to or returo- 
ing from court for such suit, s. 643. 

Ex-purte decree 

Defendant may apply to set anide, «. 108, 

Shall not be set aside without notice 
to opposite party, s. 109. 

Bapense— 


Of proving geuninences of document, 


s. 1 
Expenses— 
Of witnesses, as. 160-168. 
Expervments— 
aking of, «. 499, 
Of code, «. L. 
Extension of time— 
To enable public pers correspond 
a. 428. 


with 


For making award, s. 514, 
Fact— 
Agroement of ies to refer questions 


BS ssh cri - fsion, 0. $27. ived by 
orm of plaint for saoncy reve? 
defevdaut through piaintifl ‘s mistake 
of, ech. iv., No. 4. 
of for price of goods sold 
Form int 
by, pre We. 8. 
Failure— 
To Pa evidence at Gret hearing, 
« 
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Falee imprisonment— 
FYorm of plaint for sssaalt and, s. 172. 
Fum 
Form of plaint for necessaries farnished 
to defendant's testator’s, sch. iv., 


Father— 
Form of plaint by master against appren- 
tice’s, ach. iv., No. 64. 
Fidelity— 
. Form of 
sob. iv., 
Filing— 
Of appointment of plender, s. 39. 
Of documents, ss. 58—141. 
Fire— 
Form of plaint oo policy on cargo lost 
by, ach. iv., No. 60. 
ire-insurance policy— 
Form of plaint ou, sch. iv., No. 54. 
First hearing— 
Disposal of suit at the, ss. 152—-155. 
Firat indorsee— 
Against maker, form of plaint by, gch. 
iv., No. 30. 
Against acceptor, form of plaint by, 
ach, iv.. No. 30. 
Aguinst first indorser, form of plaint by, 
ach. iv., No. 32. 
First indorser— 
Form of plaint by ar aa indorsee 
againat, ech. iv., No. 
hoki rs Lace firat snaaniee against, 
v. N 
Form of plaint by subsequent indorsee 
against, uch. iv., No. 43. 


— ey ae Lachenalia 
orm 0 nt su went indorses 
ne er, reo 36. 


are on bond for clerk’s, 


* 


Form of Pr plaint for ars sold and deli- 
vered at, ech. iv., 
hee of plaint for goods delivered to 
_~ ird part de Apes s request at, 
iv., 
xen aiak tov q@ueaa weld ekceh: iv., 


wo 1 plaint for services at, sch. iv., 


Form of iplaint for services and materials 
at, vob. wae No. 16. 


Porm of lant fn, ao iv., No. 109. 


oreign bul 
Form of t 
pian 


inst drawer 
iv., No. 47. 


Fi General 
ihc RR to 


apply to commissions issued by, «. 391. 
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Foreign judgment— 
When no bar to suit in British India, 


8. 14. 
Form of plaint on, ech. iv., No. 27. 


Foreign ruler— 
May aue in courte in British India, s. 431. 


Foreign suits— 
Pending in foreign courts may be tried 
by courte in British India, 5. 14. 


Forfetture— 
Of deposit of defaulting purchaser, 
s. 308. 
Frame— 
Of suit, s. 42. 
Of issues, ss. 146—151 (see also Jesues). 
Fraud— 
Form of plaint for Sa property 
by, sch. iv., No. 7 
Form of plaint re rocuring credit to 
be given to an er by means of, 
sch. iv., No. 7 


Praudulent apeuie 
Of property by pauper, s. 407. 


Fraudulent purchaser— 
And his transferee with notice, form of - 
piaint against, sch. iv., No. 98. 
Freight— 
ee form of plaint for, sch. iv., 


Form of plaint on policy on, ech. iv., 
No. 51. 


Freightor— 

Form of plaint by ity eal against, 

for not loading, seb. iv., 
Gazette— 

Notification extending any portion of 
this code to presidency ¢. c. courts 
to be published in, 8. 8. 

Notification declaring in what areas 
collector may execute decrees for 
sale of immoveable property to be 
published in, s. 320. 

Rules as to sales of land in execution 
of decrees to be published in, s. 327. 

Application to be declared an insolvent 
may be published in, s. 347. 

Notification declaring that decrees of 
native statea may be executed in 
British India to be published in, 


8. 434. 
Notification sonar sete! persone of res 
m personal + aia ma: 
published i in, 8. ‘4 
court making rules to publish 
m in, «. 652. 
@ soups 


Form of plaiat for loss by, ach. iv., 
No. 82. inet 


Hi 
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Sold by factor, form of plaint for price 
of, sch. iv., No. 3. 

Sold at fixed price and delivered, form 
of plaint for price of, ach. iv., No. 6. 

Sold at reasonable price and delivered, 
form of plaint for price of, ach. iv., 
No. 7. 

Delivered to third party at defendant's 
request at fixed price, form of plaint 
for price of, sch. iv., No. 8. 

Sold at tixed price, furm of plaint for 

rice of, sch. iv., No. 10. 

sold ut reasonable price, form of plaint 
for price of, sch. iv., No. U1, 

Made at defendunt’s request and not 
accepted, form of plaiut for price of, 
sch. iv., Nu. 12. 

Sold at auction, form of plaint for defi- 
ciency upon rv-sale of, sch. iv., No. 


Form of plaint for freight of, sch. iv., 
No. 24. 

Sold, form of plaint for not delivering, 
sch. iv., No. 59. 

Form of plaint for refusal to deliver, 
ech. iv., No. 75. 

Government — 

Buits by or against, to be instituted in 
name of secretary of state, s. 416. 
Who are recognised agents of, 4. 417. 
Plaiuts in suits by secretary of state, 

4. 418. 

Guvernment-pleader to be agent of, for 
receiving process, 4. 419. 

Appearance and auswer by secretary of 
state, 8. 420. 

Attendance of person able to answer 
questions relating to suit against, 
#. 421. 

Service on public officer, s. 422. 
Extension of time to enable public 
officer to make reference ta, s. 423. 
Notice previous to suing secretary of 

atate or public officer, ». 424. 

No warrant of arrest to be issued in such 
suit without the written consent of 
district judge, s. 425. 

Application where, undertakes defence, 


s. 426. 

Procedure where no such application 
made, 8. 427. 

Defendant not liable to arreat before 


judgment, #. 427. 
Provedare where decree is against pub- 
lic officer, «. 427. 


Exemption of public officer from per- 
sonal appearance, s. 428. 
Government 
Iacludes any officer appointed by local 
government to perform functions 
Lnposed by this code, 5. 2. 
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Government pleader (eoutd.)— 


To be agent of government, a. 417. 
Grounde of appeal— 


To be set forth concisely, », 541. 
Appellaut to confine himself to, , 542. 
Guardian— 
Form of plaint by master againet ap- 
prentice’s, ach. iv., No. 64. 
See Minor. 
Hearing of suit— 
Procedure for the, sa. 179—193. 
Heir— 
Claims by or aguinst, not to be juined 
with perasoal chuuik 8. 44. 
High court— 
Power of, to transfer suits, ss. 28, 24, 25. 
May exccute decrees of other courts, 
8. 227. 
Ty make rules regarding sales in oxecu- 
tion, #. 287, 
To make rules for adiniasion of affidavits 
as cvidunce, 6. 647, 
Hundis— 
Institution of summary enits on, ss. 
532—538. 


Immediute indorser— 
Forma of plaints by sabsoquent indorsee 
against bis, sch iv., Nos. 34, 44, 


Immediate posseasion—- 

Of subject of suit, when party may be 
put in, 6. GUI. 

Immoveuble property— 

Delivery of, under ducrse, a, 26% 

Delivery of, under decrec, when in ten-. 
ant’s occupancy, #8. 264. 

Sale of, in execution of decree, #. 304. 

Postponement of sale of, to enable de- 
fendaut to raise amount of decree, 
8. 34D. 

Deposit by purchaser of, 5. 306. 

Time of payment io full, 8. 307, 

Procedure in default of payment, s. 308. 

Notification on re-sale, #. $09. 

Co-sharer of a share of undivided estate 
sold in execution to have preference 
in bidding, #. 310. 

Bale of, not to be set aside on ground of 
irregularity, unless in case of substan- 
tial injury, «. 311. 

Effect of ubjection being disallowed, and 
of its being alluwed, s. 312. 

Power to apply to set avide sale, 4. $33. 

Confirination ofjyeale, 5. 314. 

If sulo svt aside, price to be returned ts 
purchaser, a. 315. 

Certificate to purchaser of, #. $16. 

Ben&rni purchaser not recognized, s. 317. 

Delivery of, in occupancy of judgment- 
debtor, ». 318. 
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Immoveable property (ooutd.)— | Indorsee— 


— of, in occupancy of tenant, 

@.é 

Power to prestribe rules for transfer- 
ring to collector execution of decrees 
for sale of, 8. 320. 

Power to prescribe rules a8 to transmis- 
givn, execution, and re-transmission 
of decrees, a. 320. 

Power of collector asa to sale of, in exe- 
cution of decree, 8, $21. 

Power of collector a» to execution of 
certain money-decrees 80 transferred, 
a. 822. 

Procedure by collector in cases of de- 

cree for money, 4, 323. 

Bale by collector, #, 324. 


Bule to be reported to court by collector, 


#, 326. 


Collector to render accounts of sule, 


a, 396, 
When court ma 
xtay ptblic sale of, s. 326. 


Local rules as to sales of, in execution 


of decrees for money, s. 827. 


When a person may be put in immedi- 
ate posacasion of, the subject of dis- 


pute, ». 601, 


Conveyed, form of plaint for purchase- 


money of, sch. iv., No. 14. 


Contracted to be sold, form of plaint for 
purchase-moncy of, ach. iv., No. 15. 
Form of plaint by absolute owner for 


possession of, sch. iv., No. 94. 


Form of plaint by tenant for possession 


of, ech. iv., No. 95. 


I son phabbertd —- 
YU nae (see Documents). 


Of ma vs property being subject of 


to queen, s. 608. 


ap 
a ee 


hs Seger gs to be in jail of 


district, s. 336. 
Not to exceed six months, and, where 
decree not more than 50 re., not to 
exceed six weeks, a. 342. 
Period of, where defendant fails to 
ve security or find fresh security 
fore judgment, a. 481. 
Injunction granted for committing 
bh of contract or other injury to 

be enforved by, or attachment, s. 495. 


Inabili 
Of rte t answer, consequence of, 
a. . 


Indemnity— 


Form of plaint an agreement of, sch. 
iv., No. 69. 








authorize collector to 


Against drawer, acceptor, and indorser, 
form of plaint by, ech. iv., No. 46. 


Infirmity— 


jOMmission to examine witness unable 
to attend from, s. 383. 


Injunction— 


Granting of, in what cases, s. 492. 


To restrain repetition or continuance of 


breach of contract or other injury, 
g. 493. 

Enforcement of, in suit to enforce 
breach of contract by imprisonment 
or attachment, s. 493. 

Notice to opposite party before grant- 
ing, 8. 494. 

To corporation binding on its members 
and officers, s. 495. 


May be discharged, vuried, or set aside, 
8. 496. 


Compensation for groundless, s. 497. 

Restraining waste, form of plaint for, 
ach. iv., No. 100 

Against diversion of water-course, form 
of plaint for, sch. iv., No. 102. 

Form of plaint for restoration of move- 
ables threatened with destruction and 
for, sch. iv., No. 103. 


Injuries— 


Caused by negligence on railroad, form 
of plaint for, sch. iv., No. 87. 

Cansed by negligent driving, form of 
plaint for, sch. iv., No. 88. 


Inaolvenc 


When plaintiff's, bere suit, s. 370. 
Matters relating to, under as. 351, 352, 


353, or 357, are appealable to high 
court only, s. 588. 


Insolvent— 


Court before which a judgment-debtor 
ig brought up under arrest to inform 
him that he may apply to be declur- 
ed an, «. 336. 

Any person arrested or imprisoned may 
apply to be declared an, s. 344. 

Conteuts of application, a. 345. 

Subscription and verification of appli- 
cation, s. 346. 

Service on decree-holder of copy of 
plication and notice of court, s. 347. 

sadly court to serve other creditors, 
s. 348. 

Power of court to release applicent from 
jail, s. 349, 

Procedure at hearing, #. 350. 

Declaration of insolvency and appoint- 
ment of receiver, 6. 351. 

Creditura to prove their debts, s. 852. 

Applications by creditore to be includ- 
ed in insulvent’s schedule, 5. 353. 
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Insolvent (contd.)— 
eer of order appointing receiver, 
Receiver to give security to ool : 
sete, x. 355, ae 
Discharge of, 8, 355. 


Duty and remuneration of receiver, 
8. 356. 


Effect of discharge of, 8. 357. 


When court may declure, absolved from 
further liability, 8. 358. 


Procedure in case of dishonest applica- 
tion, 6. 359. 


Investment of courta other than district- 
courts with insolvency -powers, 8, 360. 
Inspection— 
Of documents (see Documents). 
Inatulmenta— 
Payment of decree by, 8. 210. 
Inatitution of suitse— 
Place of, se. 15—25. 
To be commenced by presenting plaint, 
8. 48. 
Instrument— 
For payment of money only, forms of 
plaints upon, ach. iv., No. 28. 
Interest — 
Decree may order, 8. 209. 
Decree may order, on payment by in- 
stalments, a, 214). 
Decree may order payment of mesne- 
profita with, «, 211. 







Questions regarding, to be dealt hy | 


court executing decree, «. 224. 

On sum deposited by defendant not al- 
lowed to plaintiff after receipt of | 
notice, 9. 376, 

When a party ia put in immediate pus- 
awenaion of land, the subject of sait, 
by the payment of goverament-re- 
venue, court may order defaulter to | 
yay, #. AL, 

Interlocutary ordera-— | 

Power to order detention of property, 
and to authorize entry, taking of | 
samples and experimenta, . 449, 

Power to order sale of perisnisable arti- 
cles, s. 498. 

Application for mech orders to be after 
troticg, a. OK). 

When party may be put in immediate 
aay of land, the subject of 

ispute, 8. SOL. 

Deposit in court of money or other 
thing, «. S02. 

Intermediate indoraser— 

Forms of plaints by subsequent in- 

doraee againet, ach. iv., Nos. 35, 45. 
Interpleader— 
Foru: of plait in, ech. iv., No. 104. 


nlerpleader-suite— 
May be instituted when, ». 470. 
a in, 8. 471. 
tment of thing claimed court, 
: 472. . ene 
Procedure at first hearing of, s. 478, 


bar yaad and tenants may institute, 
8. 


Plaintiff's cost in, ¢. 475, 


Procedure when defendants i 
stake-hollers in, «. 476, aa 


Interpretation- 
8. 2. 
Interrogatories— 


Any party may deliver, «. 191. 
Service of, a. ies. 
luquiry into propriety of, «. 123. 
Service of, on officer of corporation or 
company, 8. 124. 
Power to strike out irrelevant, s. 125. 
aa Sy filing affidavit in answer to, 
a. 126, 
Procedure where a party omite suffici- 
ently to answer, a. 137 
Brees possession of documenta, 
e. i396. 
Commission for examination on, s. 383. 
Intervention-— 
Filing of award in matter referred to 
arbitration without court's, s. 535. 
Inventory— 
Application for attachment of moveable 
property to be accompanied by, «. 236. 
Rejection of application if anacvom- 
panied by, ». 246. 
Inveat igation— 
Of camplainte of resiating execution of 
derree, a. 328, 
Of claims to property attached before 
jedginent, 8. 487. 


Irreqgularities— 

Not to vituite sale of moveable pro- 
perty, & 2k, 

Not tw vitive scale of immoveable pro- 
petty, x. Sil. 

Decrees not to be reversed or moilifi -d 
for errors or, net affecting merits or 
jurisdiction, s. 578. 

When they may be set forth in memo- 
randum of appeal, s. 691. 

Irrigation— 
Foim of plaint for raat pai da to 


use water for, ach. iv., No. 


Tasues— 


Framing of, a. 1486. 

To Poa from what materials, 
a. 147. 

Court may examine witnesses or docu- 
ments before framing, s. 148. 
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ssnes (contd, — _ 
Power to add, amend, or strike out, 


s. 149. 
Questions of fact or law ma agree. 
ment be stated in the form Bes 150, 
Court may pronounce judgment if satis- 
fied that the agreement was executed 
in good faith, s. 161. 
Framing of, by appellate court for lower 
._ court, s. 666. . 
Jail— 
Betvice of summons in, sa. 87, 88. 
[imprisonment of judgment-debtor in, 







8, 336. 

Comimittal of defendant to, on failing 
to give seonrity, or find fresh secu- 
rity, before judgment, 6. 481. 

Joinder— 
Of plaintiffs, when there may be a, 6. 26. 
Uf defen tants, when there may be a, 


8. 2H. 

Of parties liable to the same contract, 
8, 29. 

Of causes of action, a. 45, 


Joint-atock compantes— 
Service of inuterrugatorics on, 8. 124. 


J 


Magistrate, or other judicial officer ex- 
empt from arrest while going to, pre- 
siding in, or returning frviu his cuurt, 
a. G42, 

Judgment— 

At firat hearing, es. 14, 155. 

When court te pronuunce, a. 198. 

Power tu pronou noe, written by judge's 
predevessor, 6. 199. 

Language of, 8, 200. 

Translation of, 8. 201. 

To be dated and signed, 5. 202. 

W hat to contain, ». 203. 

Court to staf its decision, with the rea- 
sone thereof, on each separate issue, 
a, 2U4. 

Publie offloer not liable to arrest before, | 
a. 427, 

Arreat and attachment before, as, 477— 
490 


By default in suit for injunction, s. 497. 

To be according to award, 8. 522. 

In cases eeferred by agreement to court's | 
decision on questions of law or fact, | 


531. 
In a when and where to be 
rnd : ak ‘ee. oe 
guage of such, 8. 
Translation of such, a. 673. 
Contents of such, «, 574. 
i. oe of judges, a. 675. 
are vary, ur reverse decree, 
a. $77. 


J 





i 


|-debtor— . 


May be arrested at any time, s. 336. 

Shall not be arrested a te hea after 
sunset, 8, 336, 

May apply, when brought up, to be de- 
clared an insolvent, s. 336. 

Warrant of arrest to direct him to be 
brought up, s. 337. 

Subsistence-allowance of, s. 388. 

Release of, 8. 841. 


Jurisdiction— 


sehr of, of military courts of request, 

s. 6. 

Saving of, of single officers Sppanited to 
try small suits in Madras and Bombay, 


8. 
Saving of, of village-munsifein Madras, 


8 . 
Saving of, of village and district pan. 
chéyates in Madras, 8. 6. = 

No person exempt from, by reason of 
descent or place of birth, s. 10. 

OFf civil courta, s. 11. 

Suits to lie in court within whose, sub- 
ject-matter is situate, s. 16. 

Other suits to lie in court within whose, 
defendants reside or cause of action 
arose, s. 17. 

Power to stay proceedings where all de- 
tenosate do not reside within court's, 
s. 20. 

Application by defendant to transfer suit 
to another court Laving, as. 22-25. 

Relinquishment of part of claim to bring 
it within, s. 43. 

Security may be taken before judgment 
from defendant about to leave, s. 477. 

Security may be taken before judgment 
from defendant about to remove his 
property from, ss. 483, 484. 

No decree to be reversed or modified for 
error or irregularity not affecting 
merits or, 8. 578. 


Land— 


Form of plaint for breach of agreement 
: to spi’ ra ie bs 
orm of plaint for breach of agreement 

to purchase, ach. iv., No. 57. 

Form of plaint for breach of agreement 
to complete purchase of, ach. iv., 
No. 58. 

i rf az for trespass on, sch. iv., 

6 * 


See Immoveable property. 


Landlord— 
Forin of plaint by tenant ast, with 
apecial damage, sch. iv., No. 67. 
When tenant may institute interpleader- 
suit against his, s. 474. 


Of subordinate courts, «. 646. 
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Law— 


Agreement of parties to refer questions 
of, to court's decision, s. 527. 

Failure to determine some material issue 
of, or usage having the force of, to be 
ground for appeal, s. 584. 

Appeals to queen must involve some 
substantial question of, s. 696. 

sarc to high court on questions of, 
s. 617. 

Powers of registrars of smal! cause courts 


to state cases involving questions of, 
8. 646. 


Lease— 
Form of pant for rent reserved in, 
sch. iv., No. 20. 
Leave— 


Before decree next friend or guardian ad 
litem not to receive money without 
court's, 8. 461. 

Next friend or guardian not to compro- 
mise without court’s, 5. 462. 

In anits on negotiable inatrumenta de- 
fendant not to appear without, a. 532. 


Leave of absence— 
Military men unable to obtain, may 


authorize any person to sue or defend | 


for them, s. 465. 


Lequl. representative— 
Of deceased plaintiff may apply to have 
hig name entered, 8. 363. 
Procedure where no application is made 
by, «. 364. 
Procedure in case of death of svle or 
sole surviving plaintiff, a. 365. 


Abatement of suit where no application | 


je made by, a 366. 

Procedure in case of dispute as to, 
s. 367. 

Procedure in case of teath of one of 
several defendants or of anole or sole 
surviving defendant, a. 368. 

Legatecs— 

Form of plaint for administration by 
special, ach. iv., No. 1086. 

Form of plaint for administration by 
pecuniary, ach. iv., No, 107. 


Lensee— 
Form of plaint for waste by, sch. iv., 
No. 83. 
Letter — 
L Substitution of, for summons, s. 91. 
4 — 
No suit to be brought by pauper for, 
s. 402. 
Form of plaint for, sch. iv., No. 89. 
Limitation-lavc— 
Not affected by first suit, s. 374. 


aed 
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Live- 


Power to make rules for mai 
iculiediraey ne r maintenance of 


Load— 


Form of plaint by ship-owner against 
freightor for failing to, ech. iv., 
No. 70. 
Local government— 
May declare, in cases where concurrent 
civil jurisdiction is given to commis 
sioner and deputy comuniasioner, 


which of anch officers «hall be 
deemed to be district-conrt, 8. 4, 
May by notification in the gazette 


tranefer to collector execution of de- 
erees for sale of land, x, 320, 
May prescribe: rules for transmission to 


collector of deorees for execution, 
a. S20. 


May make rules aa to anles of land ia 
exertion of decrees, 9. $27, 
May invest courts other thao district- 
courta with jusolvent jurisdiction, 
R, ht), 
May exempt persons of rank from por- 
sonal appearance, «. 641. 
May preseribe rules for each court, 
8. B45. 
Local investiqation— 
Commission for, «. $92, 
| Local lawa—. 
Suving of certain, s. 7, 
How far this code applies to, «. 7. 
| Lodging— ; 
Form of plaint for board and, ach. iv., 
No. 23. 
| £4088-— 
\ sy general average, form of plaint for, 
| ach iv., No. 52, 
| By particular average, form of plaint 
| 





fur, sch. iv., No. 53. 
By re-nale, defaulting purchaser anewer- 
able for, 6, 243. 
Of caste, no anit to he brought by paa- 
per for, 8. 402. 
' By defunit or negligence, receiver to 
make good, a, 503. 
| Majority— 
Decision to be by, when appeal heard 
by two or more judges, «. 575. 
Maker— 
Form of plaint by payee against, ach. 
iv., No. 29. 
Form of plaint by first indorsee against. 
ach. iv., No. 30. 
Form of plaint by subsequent indorsee 
againat, sch. iv., No. 31 
Form of plaint by first indoreee against, 
ach. iv., No. 32. 


C, P, 50 


Tee ene 
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Maker (contd.)— 


Form of plaint by subsequent indorsee 
against first an@ second indorsee, 
seh. iv., No. 36. 
Malicious prosecution-— 
Form of plaint for, ach. iv., No. 93. 
Mantufacture— 
Form of pluint for carrying on noxiour, 
sch. iv., No. 79. 


Marine policy— 
On veavel lost by perils of sea, form of 
plaint on, sch. iv., No. 49. 
Marking— 


Of documenta put in evidence, s. 141. 


Marriage— 
Suit not to abate by reason of, s. 369. 
Concise statement under «. 58 in suit 
for breach of promise of, ech. iv., 
Nou. 114 


Married woman— 
Not to Pe appuinted guardian ad litem, 
8. 457, 


Master— 
Form of plaint by, against father or 
guarding of apprentice, sch. iv., No. 
64 


Forin of plaint by 
ach, iv., No. 6%. 


Mater ials— 
At fixed price, form of plaint for ser- 
vieoar and, sch. iv., Na. 14. 
At reasonable price, form of plaint for 
services and, ach. iv., No. 19. 


Memorandun of appeal— 
What to contain, a. 41, 
Rejection of, if not drawn up in proper 
orm, 8. 643, 
See Appeal. 
Memorandum of evidence— 


Ta ana one cases judge may make, 
8. 189, 


Merita— 
No decree to be reversed or modified 
— or irregularity not affeeting, 

8. 4 


approutice ayainst, 


Meane-profite— 

Ciainis fn respect of, ». 44. 

Decree may order payment of, with in- 
terest, 8. a t 

Determination af, prior to passing de- 
c¥ee, a. B22, = ern 

Oourt executing a Bo determine 
question rewarding, «. 

Decree for, w. 255. as 
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Military cantonments— 

In Bombay, saving of juriejiction and 
procedure of officers appointed to try 
amu] suits in, 8. 6. 

Execution of warrants of arrest in, 
8. 469. 


Military courts of requests— 
Serine of jurisdiction and procedure of, 
8. 0. ‘ 


Military men— 

Suits by or against, ss. 465—469. 

May authorize persons to sue or defend 
on their behalf, s. 465. 

Persons #0 authorized may act person- 
ally or appoint pleaders, s. 466. 

Service on persons so authorized, or on 
his pleader, to be goud, s. 467. 

Service on officers or soldiers, s, 468. 

Execution of warrants of arrest in can- 
tonments, 8. 469. 


Miltary panchdyate— 
Saving of jurisdiction and procedure 
of, 8. 6. 
Minor— 
Must sue by next friend, s. 440. 
Application on behalf of, to be made 
by next friend or guardian ad litem, 


a. 441, 

Plaint filed without next friend to be 
taken off the file, 6. 442. 

Guardian ad litem to be appointed by 
court, 8. 443. 

Order obtained without next friend or 
guardian may be discharged, s. 444. 

Who may be next friend, 9. 44d. 

Removal of next friend, 8. 446. 

Retirement of next friend, s. 447. 

Stay of proceedings on death or re- 
moval of uext friend, s. 448. 

Application for spprntment of new 
next friend, 8. 44% 

Course to be followed by minor plaintiff 
or applicant on coming of age, 8. 450, 

Where he elects to proceed, 6. 451. 

Where he elects to abandon, 4. 452. 

Application under a. 451 or #. 442 may 
be made ex parts, and mouet be proved 
by affidavit, e. 453, 

When minor co-plaiotiff on coming of 

may & to have his name 

struck off, e454. 

When he may apply for dismissal of an- 
reasonable or impruper suit, 8. 455. 

Petition for appointment of j 
ad litem, a. 456. 

Who may be guardian ad litem, s. 457. 

Guardian neglecting his suit may be re- 

‘ ae &. pole oe 
n death of guardian pendente fits new 
guardian to be appomted, s. 459. 
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Minor (contd.)— 


Procedure where enforoement of decree 
is applied for against heir or repre- 
sentative, being a minor, of deceas- 
ed, s. 460 

Before decree next friend or guardian 
ad litem not to receive money without 
apie of court and giving security, 
8. 461. 

Next friend or guardian not tu compro- 
raise Without leave of court, s. 462. 

Sections 440 to 462 applicd to persons 
of unsound mind, s, 463. 

Sectiona 442 to 462 not to apply to 
wards of court, 8. 464. 


Miscelluneous proceedings—~ 
Procedure in, 8. 674. 


Misconduct — 
Award may be set aside on ground of, 
sg. 521. 


Misjoinder— 
Suit not to fail by reason of, s. 31. 
Time for taking objection to, s. 34. 
Mistuke— 

Of fact, form of plaint for money re- 
ceived by defendant through plaint: 
iff’s, ech. iv., No. 4. 

Form of plaint for rescission of con- 
tract oo ground of, sch. iv., No. 99. 

Money— 

Decree for, how to be enforced, «. 254. 

Immediate execution of dverec for, not 
exceeding Hy. 1,000, #. 206. 

Modes of paying noder deerce, 8, 257. 

Payment of, out of court to deerve- 
yuolder, 8. 258. 

Depusited in court or with public officer, 
uttachment of, s. 227. 

Deposit of, in Heu of secarity before 
judgment, s. 479. 


Money ( form of plaint for)— 
Lent, sel. iv., No. 1. 
Reecived to plaintiff’s use, ach. iv., 
No, 2. 
Received by defendant through aay 
iff ‘s mistake of fact, ech. iv., No. 4. 


Paid to third party at defendant's re- 
quest, sch. iv., No. 5. 
Murt gagee— 
Claims by, s. 44. 
Moveable 


property— 
In possession of defendant, attachment 
of, «. 269. 
Rules as to aale of, a. 296. 
Payment for, sold, s. 297. 
Irregularity not to vitiate sle of, n. 298. 
sana" A al, to purchaser at public e, 
s. 299. 
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Moveable property (contd.)— 

Delivery of, to which judgment-debtor 
is eutitied aubjoct to lien, a. 300. 

Delivery of debta and shares, 8. 801. 

Tranafer of negotiable instruments and 
abires, s. 302, 

Vesting order in case of other, a. 308. 

Arrest. before judgment in suits for, 
8. 477, 

Attachment of, before judgment, 483, 

Form of plaint for breach uf warranty 
of, sul. iv., Nu. 68. 

Foru of plaint for treapase on, ach. iv., 
No, 73. 

Forn of plaint for conversion of, seh. 
iv., No. 74, 

Form vf plaint for wrongful taking of, 
ach. tv., No. 96. 

Forma of plaint for wrongful detentiou 
of, sch. iv., No. 97. 


Mutassal 8. c, courta-— 

Chapters and svctions extended to, 

ech. ii, 
Name— 

Deseription, and place of abade of each 
party to appear in plaint, «. BN. 

Of actual purchaser to be stated in oer- 
tificate of sule of immoveable pro- 
perty in execution, #. 316. 

Namer-— 

Of persons cxempted from personal ap- 
pearance to be kept in high court and 
subordinate courts, «, G41. 

Native chieja— 
Wha are recognized agents of, 8. 432. 
Exempt from arrest, s. 433. 


Native princee— 
Execution in Britiah Jadia of decrees of 
courts of, #. 434. 
Native stutcs— 
Execution in British Tadia of decrees 
of cuonrts of, w. 434. 
Necesauries— 
Furnixhed to fatnily of defandant's 
testator, form of plaint for, sch. fv. 
Noa. 9. 
Negligence— = 
On railroad, form of plaint for iojurics 
oanged oh ach. iv., No. 87. 
Negligent driving-— 
oa of plaint for injurion caused by, 
ach. iv., No. 88. 
Negotiatle instruments-— 
Suits on lost, s. 61. 


Decree fur, s. 261. 
Form und effect of endorsement of, by 


court, ». 262. 
Attachment of, #. 270. 
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Negotiable instruments (contd.)— 
Sale of, through broker, s. 296. 
Delivery of, after scizure, to purchaser, 


8. 299. 

Transfer of, after eale, s. 302. 

Tnatitution of summary suite on, s, 532. 

Defendant showing defence on merits 
to have leave to appear and defend 
summary suits on, s. 634. 

Power to order, to be deposited with 
officer of court, 8. 535. 

Recovery of cost of noting non-accept- 

eance of, #. 536. 

Procedure in suits as to, s. 537. 

tye a extend provisions relating to, 
, 538. 


Newspapera— 
Application to be declared an insolvent 
may be published in, a. 347. 


Next friend— 


See Minor. 


Nomination— 
Of arbitrators, ¢. 507. 


Non-acceptance— 
Form of plaint by payee against drawer 
for, ech. iv., No. 41, 
Of foreign bill, form of plaint by payee 
aguinst drawer for, sch. iv., No. 47. 


Non-appearance— 
Of ey parties, procedure in case of, 
a, . 
Of lai procedure in case of, 
a. 100. 
Of plaintiff, procedurctin cage of, a. 102, 
Uf one or more of several plaintiffs, 
rocedure in case of, 3. 105, 
one or niore of several defendants, 
procedure in case of, a. 106. 
Of party onlered to appear in person, 
rocedure in case of, 4. 107. 
Of witness, procedure in case of, s. 170. 


Non-attendance— 

See Non-appearance. 
Non-joinder— 

Time for making objection ta, 6. 84. 
Notice— 

To arent party to apply to stay pro- 
ceedings, defendant not residing 
Ming court's jurisdiction may give, 
®. 2 


To opposite party to apply to transfer 
suit to another court, having juris- 
diction, defendant to give, ss. 22—~25. 

Where one party suce or defends on bo- 
half of all having same interest, s. 30. 

To opposite party to epely to set aside 
ex-parte decree, «. 108. 


Notice (contd.)— 


No decree to be set aside unless oppo- 
site party is served with, s. 109. 

To demand admission of genuineness 
of documents, a. 128. 

To produce documents for inspection, 
8. 131. 

Where decree has been transferred by 
assignment, application by transferee 
for execution not to be granted un- 
less he has served transferor and 
judgment-debtor with, of such appli- 
cation, s. 232. 

To show cause why decree should not 
be executed, s. 248. 

Of day to opposite party for receiving 
evidence of pauperism, s, 408, 

No suit to be instituted against public 
officer or government without previ- 
ous, 8. 424, 

Of application by minor co-plaintiff or 
coming of aye to have his name 
struck off, service of, 8. 454. 

Of application by minor on coming of 
age to disiniss unreasonable or im- 
proper suit, 8. 455. 

Of application for enforcement of de- 
cree aguinst heir or representative 
being a minor, of deceased, to be 
served on yuardian, 8. 460. 

To opposite party before granting in- 
junction, #8. 494, 

To opposite party of application for 
sale of perishable articles, or for deten- 
tion, inspection, and preservation o1 
property being the subject of suit 
or the taking: of samples and experi- 
mente, 6. 499. 

To arbitrators to appoint umpire, s. 511 

To court where arbitrators cannot agree. 
6. 15. 

To partivs of the filing of award, s. 516. 

To show cause why an agreement %& 
refer to arbitration should not be 
filed, s. 523. 

To show cause why awerd made witl 
court's intervention should not be 
tiled, s. 525. . 

Of appeal to lower court, s, 550. 

Of day for hearing appeal, publicatior 
and service of, 6. 55S. 

Of appeal, dixmissal of appeal wher 
ae fails to deposit cost for 
8 


Of day for pronouncing judgment ix 
appeal, a, 571. 

Of application for review of judgmen’ 
to opposite party, s. 626. 


Notices— 


Service of, s. 94. 
Postage for service of, 6. 96. 
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Occit: 


Notification— 

* Local government may extend any por- 
tion of this code to presidency 8. c. 
courts, 8. 8, 

Of re-sale of immoveable property, 
8. 309. 

Declaring in what areas collector may 
execute decrees fer sule of immove- 
able property, 8. 320. 

Investing courts other than district- 
courts with insolvent jurisdiction, 8, | 
360, | 

Declaring that decrees of native states | 
may be executed in British Iudia, | 
N. 434. 


Se7 


tion— 

At fixed rent, form of plaint for uso 
and, ach. iv., No. 21, 

At reasonable rent, form of plaiut for 
use and, sch, iv., No. 22. 


Ofte nces— 


Under certain sections of the Penul 
Code committed during hearing, pro- 
vedure as to, 6. O43. 


Officer— 


See Public Officers. 


Office ra— 


Suite by and against (see Military men.) 


For extension of provisions relating to | Qynission— 


negotiable matruments, 8. 538. 
Exempting persons from personal ap- 
pearance, 8. 641. 


Noxious manufucture— 


To ane for one of several remedies, a. 43. 


Opinion— 


-rocedure where two or more judges 


Form of plaint for carrying on, sch. iv.,! Order— 


No. 79. 


Nuisance — 


Form of pluint for abatement of, ach. | 
iv., Nu. LOL. 


Oath— 
To declarants of affidavit by whom to 
be adininistered, 8. 197. 


Ob jection— 
‘o misjoinder, time for taking, 8. 34. 

To attachment of attached property, 
8, 278. 

To sale of property attached, 8. 312. 

Memorandum of uppesl to set forth 
grounds of, 8. O41. 

By respondent to decreo appealed | 
against, #. S61. { 

Obstruction— 

To officer executing decree for poases- 
sion of property, *%. 328. 

By claimant other than judyment-debtor 
to execution of decree for possession, 
8. 331. 

To purchasera in obtain'ng possession 

| of immoveahle property, 4. 334. 

By claimant other than defendant to 

_exocution of decree for pusseasion, 

8. 335. 

To apprehension under warrant, penalty 
for, s. 651. ; 

Of way, form of plaint for, ach. iv., 
No. 80. 

Of right to ose water for irrigation, 
forin of plaint for, sch. iv., No. 82. 


ad 


ney 
Of cdg seis delivery of im- 
moveable property ia, s. 318. 


Of tenant, delivery of immoveable pro- 


perty in, s. 319. 


Pleader to pay conta of, where made with- 
out ininor being represented, 6. 444. 
Minor on coming of age may apply for, 

discharzing next friend, 8. 4D1. 

Minor ou coming of age may apply for, 
dismissing suit, 6. 442, 

Tv bring up defendant to show causo 
why he should not give eccurity be- 
fore judgment, 6. 478, 

For injunction, s, 492. 

For eale of perishable articles, s. 498, 

For detention, preservation, or inepeo- 
tion of property being the subjeet of 
auit, #. 499. 

Uf reference to arbitration, 6. 5G, 

Aa to costs of arbitration, 9. 519. 


Orders (uppealable)— 


List of, 5. o88. 


Orders— 


Service of, 0. 94. 
Postage for service of, 9, 95. 


Original decreea— 


Appeals from, a. 540. 


Oudh— 


Saving of Acta affecting, s. 4. 


Owner— 


Form of plaint by, for possession of in- 
moveable property, sch. iv., No. 94: 


Panjdb— 


<7 of certain Acts affecting tho, 
#8. 4. 


Papers— 


Court may send for, from ita own re- 
cords or from other cvarta, «. 187. 


Particular avera 


ge-— 
Form of plaint for loss by, ech. iv, 
No. 58. és ; 
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Particulars— 
In plaint if not as required, court to re- 
ject it or returu it for amendment, 


eo. 53. 

Of set-off to be given in written atate- 
ment, 6. LLL. 

Parties— 

Addition or substitution of, at hearing, 
8. 27, 

Liable on game contract, joinder of, 

Suit not to fail by reason of mis-joinder 
of, #. 31. 

Distnissa] or addition of, at first hear- 
ing, s. $2. 

To suite instituted under s. 30, persons 
may apply to be made, #8. 32. 

Time for taking objections to non- 
joinder or mia-joinder of, 8. 34. 

May authorize one of their number to 
appear, plead, and act for all, 8. 35. 

Appearance of, 5. 96. 

Kxamination of, at first hearing, ss. 
117—~120. 

Aarreement of, to refer to arbitration, 
8. 506. 

Agreeanont of, to refer questions for 
decision of court, a8. 527—531. 

To suit and their pleaders and recog- 
nized agents exempt from arrest 
while going to or attending court for 
such anit, and while rvturaing from 
court, s. 642. 

Partition— 

Of — enforcement of decree for, 
a. 266. 

Conuuission to make, s. 396. 

Purtnership— 

Suit for dissulution of, 8, 215. 

Form of plaint fur dissolution of, ech. 

P iv., No, 113. 
assage-money— 

Form of aint tr ach. iv., No. 25. 


Pauper-appealsa— 

Wis aay ce peal as pauper, s. 592. 

Procedure on application for admission 
of, #. 592. 

Enquiry into pauperism, «. 595. 

Pauper-suite— 

Who may bring, s. 401. 

What suits excepted, s. 402. 

aro to bring, to be in writing, 
a. 

Contents of application, a. 403. 

How application to be presented, a. 404. 

Applivation to be oe if not pro- 
porly framed, s. 45. 


Examination of raant, a. 406. 
Hie examination by : if ap- 
plication prescated by ages’, a 400. 
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Pauper suits (contd.)— 


Qn what grounds court may reject ap- 
plication, s. 407. 

Opposite party to be served with notice 
of day for reveiving evidence of ap- 
plicunt’s pauperism, s. 408. 

Procedure at hearing, s. 409. 

Praeate if application admitted, s. 

Costs when pauper succeeds, 8. 411. 

Procedure when he fails, s. 412. 

Refusal to allow applicant to sue as 
piuper to bar subsequent application 
of like nature, s. 413, 

lee pluintiff may be dispaupered, 
u. 414. 

Custs of application and of enquiry in- 
nf _pauperisin ure costs in the suit, 6. 

dD. 


Pay— 


And allowances of persons to whom 
native articles of war apply not 
liable to attachment, s. 266. 


Payee— 


Ayguinst maker, form of plaint by, sch. 
iv., No. 29. 

Aguinst acceptor, form of plaint by, 
ech, iv., Nu. 38. 

Against drawer for non-acceptance, 
turm of plaint by, seh. iv., Nu. 41. 
Against drawer for nou-ucceptance of 

foreign bill, sch. iv., No. 47. 
Aguinat acceptor, furm of pluint by, 
ach. iv., Nu. 48. 


Payment— 


Into court of expenses of witnesses, 8. 
160. , 

Of money out of court to deoree-holder 
by person executing deuree, 8. 208, 
Of ovina or currepcy-noles attached to 

dvecree-holder, 8. 277. 
In full of purchase-umoney, time for, 


8. 307. 
Procedure in default of such payient, 


8. SU8. 

Of judgment-debtor’s subsistence-al- 
lowanve, 8, 339. 

Into court by defendant after institu- 
tion of suit, s. 376. 

For escaping from custody, or for re- 
sistages or obstruchon to apprehen- 
gion under warrant, s. 651. 


Pending suits— 


Courts not to try suits pending in other 
courts, s. 12. 


Perile of sea— 


Form of plaint on marine policy vn 
vessel lost by, sch, iv., Ne. 49. 
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Pension— 
Not liable to attachment, #. 266. 
Perishable articles— 
Application for sale of, 9. 498. 


Permission— 

Of court, one party may sue or defend 
on behalf of all having same interest 
with, 8. 30. 

No aliens to sue without governor-zene- 
ral’n, 8. 430. 


Personal appearance— 
OF plaintiff or defendant, a. 66. 
When dispensed with, s. 67. 
Exemption of public officer from, s. 428. 
Of director, secretary, or uther officer of 
corporation or Company, Wheo court 
may require, & 4.56, 
Petition— 
For appointment of guardian ad litem 
8. 46. 
To appeal to queen, a. 548. 
Por certifieste that a case is fit for ap- 
peal to quven, 8. Gt). 
Place— 


Of birth, no person exempt from juris | 


diction hy resbeage of, RK, 3a). 
Of suing, as. 15—25, 
Plaint— 
Suits to he commeneced by, a. 48. 
Language of, s. 49, 
What to contain, «. 40. 
To be subseribed and verified, a. O14. 
Contents of verification my, a. 22, 


Verification in, to be signed und attest- 


il. OS, 

When to be retarned for amendment, 
6, iB. 

When to he rejected, 9s. 54, 

Procedure on rejecting, ». 5h, 

Rejection of, nat te prechide fresh. a. 5h, 

When to be retarnesd for presuntation 
to proper conrt, § OF. 

Procedure on ay retuoaing, #57. 

Procedare vo admitting, 9. 58. 

At Ube first hearings conrt to exaaime 
parties rearding alleyations in,» 117. 

In suits by secretary of state, 6. 418. 

Subscription and verification of, by com- 
pany or corporation, #. 435. 

May be taken off the file if filed with- 
out next friend, «. 442. 

Plaintiff— 

Who may be joined as, «. 26. 

Aad ii« pleader to subscribe plaint, 
s. 61. 

Or defendant not to be ordered to ap- 

“ar in person nulese he reaide sn 

ia DA or (where there is a railway ) 
200 miles, « 67. 


. 
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Plaintiff (ecouta.}— 


Residing out of British India may be 


required to give uocurity for costs, 
8. 38t. 


Pleasler— 

Definition of, 8. 2. 

Appearance by, «. 36. 

Appointinent of, to be in writing, a. 89. 

Hifect of service of procesn en, 8, 40, 

Examination of, @ 117, 

Cousequence of his refusal or inability 
to anewer, 8. 120, 

Service of interrogatories on, a, 123. 

Appointment of, by military men, 
«6. 467. 

Any person intoreated may apply for 
appointment of pew next friend on 
negleet of, to do ag, a, 449, 

Enyaved ina suit exempt from arrest 
while going to or attending court fur 
such anit, or while returoing from 

| court, &. 642, 

| Policy— 

On vessel lost hy perils of sea, form of 
plaint ou, ach, iv. No. 49, 

On Gergo-lout lost by fire, form of 
pluint on, seb. iv., No. 50, 

On freight, form of plaint on, ach. iv., 
No, Of. 

On dwelling-house, forn: of plaint on, 
ach, iv., No Sd. 


Pollution ~ 


Of water under plaintiff's land, forin of 
plaint for, ach, iv., Nu, 71. 


Possession— 

Of judgment-debtor, attachinent of 
debt, share, and other property not 
in, #. 268. 

Of defendant, attachtuent of movealile 
property i, 6. 26%, " 

Of immoveable property in occupancy 
af jadgment-debtor, purchaser bow 
to be put ia. «, 31S. 

Of inunoveald property im occnpancy 
of tenaat, purchaser how tw be pat ia, 
8. 319. 

Of property, procedure in case of ob- 
struction to execution of decree for 
8, 324. 

Of land being eunhject of suit, whe: 
party may be put ia immediate 
8. SAN, 

Of immoveable property, form of plain: 
by owner for, ach. iv., No. 04, 

Of immoveahble property, form of plain 
by tenant for, ach, iv., No. 95. 4 


| Post— 
| Letter substitated for summons may bi 
} 


i 


went by. « fA. 
Bervice by, ». 95. 


at 
P 


For service of process to be paid in ad- 
vanoc, 8. 96. 
Postponement— 
Of wale. 9. 278. 
Of sule of land to enable defendant to 
raise amount of decree, s. 305. 


Power-of-attorney— 

Advocate not required to present, s. 39. 
Pre-emption—— 

Suits to enforce right of, s. 214. 


Presidency 8. c. court— 
Code not to apply to till specially ex- 
tended, a. 8. 
Bervice of mufassal process by, s. 86. 
Execution of decrees passed im suits 
cornizable by amall cause courts may 
be made by, 8. 223. 
Price— 
Uf goods sald by a factor, form of 
vluint for, sch. iv., No. 3. 
goods sold at fixed, and delivered, 
form of plaint for, sch. iv., No. 6. 
OF guods sold at reasonable, and deli- 
vered, form of plaint four, sch. iv., 


vo. 7, 

Of gooda delivered to third party at 
defendant's request at fixed, form of 
plint for, sch. iv., No, 8. 

OF necessaries furnished to family of 
defendant's testator, form of plaint 
for, uch, iv., No, 9. 

Of gzooils sold at fixed, from of plaint 
for, sch. iv, No. 10. 

Of goods sold at reasonable, furin of 
plaint for, ech. iv., No. 11. 

Of gzoods made at defendant's requeat, 
and not accepted, form of plaint for, 
ach, iv., No. L2. 

Form of plaint for services at fixed, 
ach. iv., No. 16. 

Form of plaint for services at reason- 
able, ach. iv., No. 17, 

Form of plaint for servicea and mate- 
rials at fixed, ech. iv., No. 18 

From of plaint for services and mate- 
rials at reasonable, sch. iv., Nu. 19. 


OMe age ge . 
Of pro y after attachment to be 
waa oe. 
Privil 
OF exemption from personal sppear- 
ance, local government may confer 
on any person, a. 641 
Costa of commiasion rendered neces- 
sary by claiming euch, s. 641. 
Procese— 
Effect of service of, on recognized 
agent, a, 88, 
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Process (contd. )— 

Bervice of, on pleader, s. 40. 

Besides recognized agents, any person 
residing in court's jurisdiction may 
be appointed to receive, s. 41, , 

Service of, at whose expense, 8, 93, 

Costa of service of, s. 93 

To be served as summons, 8. 94. 

Postage for service of, s. 95. 

Government-pleader to receive, against 
secretary of state, s. 419. 

Service of, on agents of military men, 
8. 467. 

Security may be taken before judgment 
where defendant avoids, s. 477. 

Issue of, in cases referred to arbitra- 
tion, s. 613. 


Proclamation— 

Regarding absconding witnesses, 8. 168. 

Of proluniteny order attaching immove- 
able property, 9. 274. 

Of execution-saler, mode of making, 
8. 2RY, 

Of rv-sule of immoveablo property, s. 
809. 


Production— 
Of documents by plaintiff when filing 
Plaint, s, 59. 
Of shop-book when filing plaint, 6. 62. 
Of witnesses, «, 71. 
Of additional evidence in appellate 
court, 8. 568. 


Prohibitory order— 

When property consists of moveables 
to which defendant is entitled subject 
to lien or right of some other person 
to imimedinte possession thereof, 8, 
268. Form of, sch. iv., No. 138, 

Where property consists of debta not 
secured by negotiable instruments, a, 
268. Form of, sch. iv., No. 139. 

When property consists of shares in 
public company, 8. 268, Form of, 
sch. iv., No. 140. 

Where property consists of immove- 
ables, a. 274 Form of, sch. iv., No. 
141. 

Where property consists of money or of 
any security in bande of court or go- 
vernment-officer, ss. 272, 486. Form 
of, sch. iv., No. 142. 

Where property coneists of moveables, 
s. 300. Form * — oe 146, 
Against payment of debts in exe- 
cution to any other than purchaser, 

6. 301. Form of, ech. iv., No. 147. 

Against transfer of shares sold in exe- 
cution before — 2.301. Forn 
of, ach. iv., No. 148. : 
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Prohibitory order (contd.)\— 

Where property consists of moveables 
to which defendant in entitled sub- 
ject to lien or right of some other 
person to immediate possession there- 
ve 486. Form of, sch. iv., No. 

62, 

Before judgment, where property con- 
sists Of immoveables, s. 486. Form 
of, sch. iv., No. 163. 

Before judgment, where property con- 
sists of money in hands of other per- 
sons, or of debts not being negotiable 
lustruinents, s 486. Form of, sch. 
iv., No. 164. 

Before judgment, where property con- 
sixts of shares in public company, 8. 
486. Form of, sch. iv., No. 165, 


Prolixity— 
Rejection of plaint on the ground of, 
8. 53. 
Rejection of written statement on the 
ground of, s. 116. 


Promissory notes— 
Institution of summary suite on, 58. 


Property— 
What, liuble to attachment and sale in 
execution of decree, a, 266. 
Liable to be seized, power to summon 
and examine persons as to, x. 267. 
Private alienation of, after attachment 
to be void, 5. 276. 

Attached before judgment not ta be re- 
attached in excention of decree, #, 490. 

Judgment-debtor arrested may apply 
for hix discharge on surrendcr of all 
his, a, 336. 

Of ambhasaador of foreign state may be 
attached when, s 433. 

Security may be taken before judgment 
where defendant is wvout to dispose 
of hia, 8. 477. 


Public auction— 
Sale by, 8. 286. 
Proclamation of sale by, 8. 287. 
Sale of land by collector at, s. 321. 
Public char ities— 
When xnita relating to, may be brought, 
a. 5SY., 
Public offcer— 
Suits by or against government or, 6. 
416. 
Persons authorized to act for govern- 
ment, 6. 417. 
Plaints in suite by secretary of state, 
s. 412. 
Agent of government to receive pro- 
cee, 8. 419. 


01 
Public officer (contd.)— 

Appearance aad answer by secretary of 
state, a. 420, 

Attendance of peraon able to answer 
questions relating to suit against go- 
vernment, 8. 421. 

Service on, 8. 422, 

Extension of time to enable, to make 
reference to government, 5. 423. 

Notice previous to suing secretary of 
state or, 8. 424. 

No warrant to be isaned in xnch suit 
withont written consent of district 
judge, 8. 425, 

Application where povernment under- 
tuken defence, &. 426. 

Procedure where ao such application 
made, «, 427. 

Defendant not liable to arrest: before 
judgment, 5. 427. 

Exemption of, froin personal appear- 
ance, a. 428, 

Procedure where decree ig against go- 
verniment or, 8, 429, 


Punishment— 
For offences against arbitrators, a. 518. 


Purchase-money— 

Of moveable property sold, #. 297. 

Receipt for, a. 297. 

Of immoveable property, time for pay- 
ment in full of, #. 307, 

Default in paying, », 309, 

Of lands conveyed, form of pluint for, 
ach. iv., No. 14, 

Of immaveable property contracted to 
be sold but not conveyed, form of 
plaint for, seh. iv., No. 15. 


Purchaser — 
Of immoveable property sold in execo- 
tion, certificate to, 6, 316. 
And hie transferee with notice, form of 
Saar against fraudulent, sch. iv., 
vo. 98. 
yf eal 
Appeals to, an. 595—616 (sve also A p- 
prals w queen). 
Questions— 
Aud answers, when they way be takea 
dowa, #6. 146, 147. 
Regarding mesue-profita to be deter. 
mined by court, «. 244. 
For decision of court, agreement of par- 
tics to refer, 06. 627—531. 


Raulroad— 


| Fortn of plaint for injuries cansed by 


negligence on, ech. iv., No. 87, 
7 A 


Exemption of persons of, from personal 
appearance, 6. 641. 
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Re-ad mission~— Reference» 

Of sppeal dismissed for default, s. 558. = arbitration (see Arbitration). 
Reasonable price— o high court, s. 617. 

Form of plaint for goods sold and deli- Cont of, s. 620. 





vered at, sch. iv., No. 7. 
Form of plaint for necessaries furnished 


Power to alter decrees of court making, 
a. 621. 


to family of defendant’s testator at, | References— 


ech. iv., No. 9. 
ty . plaint for goods sold at, sch. iv., 
v1 


Form of plaint for services at, ech. iv., 
No. 17, 

Form of plaint for services and mate- 
riala at, ech. iv., No. 19. 


fm 
For ruturned docament, #. 144. 
Reoeiver— 
Uf ane reat property, appointment of, 
a. 3 


His duty and remuneration, s. 356. 

Of property being the subject of suit or 
noder attachment, appointment of, 
a. 6083. 
His liabilities, «. 503. 

When collector may be appointed, «. 504. 

High courts and district-courts only to 
appoint, a. 606. 

Reception— 
Of docaments at first hearing, #. 140. 


Recognised agenta— 

Appearance by pleaders or, « 36. 
ho are, a. 37. 

Effeut of service of process on, a. 38. 

Of goverument, who are, 417 

Boguged in a suit exempt from arrest 
while going to or attending court for 
such suit, and while retarning from 
oonrt, #. 648, 

Reorder of Rangoon— 

Saving of Mie de aud procedure of, 
sitting as insolvent court, « 6. 

To be deemed a high court within the 
meaning of the section authorizing 
high courts to make rules regarding 

in execution, a. 287. 

High court to inclade, but not so as to 
empower him to make roles binding 
oo courts other than his own, s. 614. 


— 
Coart may send for, froin aay other 
court of offices, s. 137. 
Appellate court may send for, from 


wer court, s. 660. 
Recovery of wivee— 
Baforcement of decroe for, s. 859. 
Vorm of plaint fee, ech. iv, No. 120. 









In previous Acts, s. 4. 
efw 
Of balance of deposit for expenses in 
appeals to queen, s. 607. 
fusa 
Of pee to answer, consequence of, 
8. 12). 
To deliver er form of plaint for 
ech. iv., No. 75. : 
Register-— 
pave 8. a ‘ 
suite, note in, of appearance o 
vernment-pleader, a. 136. = 
OF appeals, s. 548. 
Registrarse of 8. ¢. courtse— 
Powers of, to state cases, s. 646, 


Rejected documente— 

To be marked and returned, e. 140. 
Rejection— 

Of plaint, ss. 53—66. 

Of written statement, 6. 116. 

Of irrelevant or inadmissible documents, 


s. 140. 
Of application to sue as a pauper 
ws. 405, 407. or 
Of memorandum of appeal, s. 643. 


Of property from attachment, s. 280. 
Of judgment-debtor on furnishing secu. 
rity to apply to be declared an insol- 
vent, 6. 336. 
When he is entitled to his, s. 341. 
Relief-— 
Respecting immoveable property, where 
a to & instituted for, mie. 
Relinguishment— 
Of part of amount sued for, s. 43. 
Remand— 
Of case by appellate court, s. 568. 
Limit to, 8. 564. 
edtes— 
Omission to sue for one of several, s. 48. 
Remission— 
Of court-fee where suit institated in 
another court, s. 21. 


Of nest friend, 0. 466. 
Of yor friend, stay of proceedings on, 


a 446. 
Of guardian ad litem for neglect, s. 458. 
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Removal (contd.)-—- Res sudi 
OF property from eoart/s juriediction ls 
taking of seourity from de n,| Bar of suite on the gronsd'of} «. 18, 
ease of medeacd, «3 484. fondant in | Restitution 
















oS eet vm] heen 
18. 8. g le Py 
Rent— eis Of preperty, security for, when 
Reserved in | : appealed sac oahy 546. — 
bien hares form of plaint for, | Restoration— 
Form of Jaint | F Of moveables threatened with destry 
ere od. ach, iv. No. Ing ecoupation tion and for injunction, form of plaint 


Form of plaint for use and orcupation Be shied : — 103. 


at reasonable, ech. iv., No. 22. : 
Form of plaint against sureties for pay- Re sabes triend, procedure on, 6. 447. 


ment of, ech. iv., No. 55. 


Repeal— Of plaint for amendment, «. 63. 

Of enactments, s. 3. Of plaint on ground of non-jurisdiction, 
. *. s 

Represeniatine— Of sunmons unserved, s. 80. 


If judgment-debtor die before exeentinn, 
ecree may be executed against bis, 
a. 234. 
Request— 
orm of plaint for money paid to third 
party at defendant's, ach, iv.. No. 5, 
Form of plaint for goods delivered at 
fixed price to third party at defend- 
ant's, ach, iv., No. 8 
Formn of plaint for necessaries furnished 
to defendant’s testator’s family with- 
out express, ach. iv., No. 9. 
Form of pluint for goods made at defend 
ant’s, and not accepted, sob. iv., 


Of rejected documenta, 6 140. 

Of ducuments put in after lapses of time 
for appeal, s. 144. 

Of oogimission after exepution, 5. 380. 


Review of judgment— 

Who may apply for, «. 623. 

To vig applications may be mate, 
8, O24. 

Form of application, #. 625. 

When application to be rejected, 8, 628. 

When to be granted, #, 626. 

When made to a court consisting of two 
or more judges, ¢ 697. 

Appliextion to be rejected if court 


Rou equally divided, », 628 
Sela peniaiaae ofan refusing, to be Gnul, 
on, f. 8019. vee 


Regintry of application granted, sad or- 
der for re-hearing, 8. 630), 
Revisiuon— 
By high court (see Refe ance, 
Right— 
To begin, rales as to, . 179, 
Of pre emption, suit to enforor, s. 214. 
To gue for damages not liable to attech- 
ment, «. 266. 


Of goods snld at anetion, form of plaint 
for deficiency upon, ach. iv., No. 13. 
Rescisston— 
Of contract on groand of mistake, form 
of plaint for, ech. iv., No, 99. 
Reside— 
Suits to Vie in court within whose juris- 
dietion defendants, s. 17. 


Resiling— : 
Out af British India, wbo may be daon- wi asraeae aes not lisble to attach. 
R ees To acl —— not liable to 
To officer executing decree for posses te bois in so ppeala, «. 565. 
sion of property, . 326. To vse water for itrigativn, form of 
By ee ee a et, eps plaint for obstructing, ssh. iv., Mo, 83. 
pion, a $31. Ruling chiefs— 
To in obtaining Who are reengnize’ agrate of, 6, 488. 
of immoveable property, ¢. Hoite sgainet, «. 433, 
By claimant other thes defendant to Exempt from arrest, «. 439. | 
o— = deeres for posscasion, ily ei aieani may be attached, 
e a. 
Sapprabension under warvent, peselty Bsscution in British ledia of decrees of 
for, s. 653 eourts of, s. 434 


¥ 
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Rules-- 

Local government to make, for mainte- 
nance of attached live-stock, «. 269. 
High court to make, for conducting exe- 

cution-sales, s. 287. 
As to sale and delivery of moveable pro- 
, 88. 296-—-303. 

As to sale and delivery of immoveable 
abana as. . 

For transferring to collector execution 
of decreen for sale of immoveable pro- 
perty. local government may make, 
B. 


Aa to transmission to collector of decrees 
for execution, local government may 
make, s. 320. 

As to sales of Jand in execution of de- 
erees for money, local government 
insy make, s. $27. 

Locul government may make, in case of 
execution of provisions relating to 
negotiable instruments, s, 538. 

High court to make, to regulate busi- 
ness ander chapter relating to ap- 
peals to queen, s. 612. 

Of procedure, high court may make 
subsidiary, a. 652. 

For admixsion of affidavits as evidence, 
high court may make, s. 647, 


Salary— 
Of public officer, one moiety of, not 
liable to attachment, 6. 266. 


Sale— 


By whom conducted, and how made, 
a, 286. 

Proclamation of, s. 287, 

Time of, a. 290. 

Adjearnment of, 8. 291, 

Stoppage of, on tender of debt and 
cust, or on proof of payment, 8, 291. 

No officer to bid at, a 292, 

Perea iog purchaser liable for loss by 
ry, 8. 2f 3. 

Decree-hohler not to bid at, ». 294. 

Rateable division of proceeds of, «. 295. 

Of ee instruments and shares, 
n, 296, 

Irregularity not to vitiate, but person 
injured may sae for damages, 4. 298. 

Of immoveable property, sa. 805—327 
(soo also Im le property). 

Form of plaint for foreclosure or, sch. 
iv., No. 109, 


Sam 
er to take, a. 499, 
Of of witnesecs, s. 1 
a) 8. 160. 
Of Sitatatenca-allowenne of judgment- 
debtors, 5. 338. 
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Second a 


ppeals— | 

To lie to high court, s. 584. 

Grounds of, ss. 584, 585. 

None in suits cognizable by small cause 
courts when value does not ex- 
ceed 500 rs., s. 586. 

Provisions as to, s. 587. 


Secretary— 


Of corporation or company may be re- 
quired to appear in person, 8. 436. 


Secretary of state— 


Suits by or against (see Public officer 
and nt). 


Security— 


To be given by person arrested for re- 
fusing to give evidence or produce 
documents, s. 174. 

Judgment-debtor may be required to 
furnish, s. 240, 

Release of judgment-debtor on furnish- 
ing, to apply to be declared an insol- 
vent, 8. 336, 

Realization of, furnished by judgment- 
debtor failing to apply to be declarud 
an insolvent, s. 337. 

Failure of assignee or recciver to con- 
tinue suit or give, ou behalf of bank- 
rupt or insolvent, 8. 370. 

For costs, plaintiff residing ont of 
British India may be required to 
furnish, 8. 380. 

Procedure in case of failure to furnish 
auch, 8, 38h, 

For costs, next friend to give, before 
retiring, 8. 447, 

Before decrec, next friend or guardian 
ad litem not to receive money with- 
out leave of court and piving, 8, 461. 

vommuttal to jail of defendant failing 
to give or to find fresh, before judy- 
ment, 8. 481. 

May be taken from defendant, or his 
property attached, befure judgment, 
s. 483. 


Receiver to give, 3. 503. 

May be taken from defendant in suit 
on negotiable instruments, s, 532. 
May be taken from defendant applying 
for leave to appear in auit on nego- 

tiable instrumenta, s. 533. 

For costa, when court may order plaint- 
iff in suit on negotiable instruments 
to give, s. 586. 

For stay of execution of appealable 


8 
gp ey for pagar of de- 
cree ap d against, 8. 
Not required from government or pub- 
lie officer for staying execution of 
decree, 8, 547, 
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Security (contd.)— 


May be required from appellant for 
costs of appeal or of original suit or 
both, s. 549, 

For such costs to be taken from appel- 
‘er ending out of British India, 
8 


Appellant to give, for respondent's 
= in case of appeal to queen, s. 
Power to revoke such, a. 604. 
Appellant to give further, if inadequate, 
8. 605. 
From respondent in case of appeal to 
_ queen, 8, 608. 
Seizure— 
Court may summon and examine per- 
sons as to property liable to, s. 267. 
OF moveable property in possession of 
defendant, s. 269. 
Of property in house or zandna, s. 271. 
See also Attachment. 
Separate trial— 
Of causes of action when they can be 
conveniently disposed of, s. 45. 
Separation— 
Of share in execution of decree, collect- 
or to make, s. 265. 
Serve— 
Form of plaint for breach of contract 
to, sch. iv., No. 62. 
Service— 
Of summons (see Summons). 
Of process (see Process). 
Of summons on agent, ea. 76, 77. 
Of notices and pane s. 04. 
Of summons on public officer, s. 422, 
OF summons on corporation or company, 
s. 436. 
Of summons on military men, 38. 467, 
468. 
Serving officer— 
To endorse summons, 6. 80. 
To endorse warrant, 8. 343. 
Services— 
At fixed price, form of plaint for, sch. 
iv., No. 16. 
At reasonable price, form of plaint for, 
ach. iv., No. 17. 
And materials at fixed price, form of 
plaint for, ech. iv., No 18. 
For materials at reasonable price, form 
of plaint for, sch. iv., No. 19. 
Setiing aside— 
Of dismissal of suit by defaalt, s. 99. 
Of ex-parte decrees, os. 108, 109. 
Of award, s. 522. 


_ OF inwaes, o8. 146-151. 
Bee also ZJeauce. 
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Set-off— 
Written statements to contain particu- 
lars of, s. 111. 
When court may allow, s. 111. 
Effect of, s. 111. 
Decree may allow, s. 216. 
Of costa, a. 221. 
Share— 
Enforcement of decree for separation of, 
a. 265. 
Attachment of, 2. 268. 
Sale of, by broker, s. 206. 
Delivery of, to purchaser, a. 301. 
Transfer of, to purchaser after sale, 
s. 302. 
Shi 
Lost by perile of sea, form of plaint on 
marine policy on, ach. iv., No. 49. 
Ship-owner— 
Form of plaint by, against freightor for 
not loading, sch. iv., No. 70. 
Shop-book— 
Production of, while filing plaint, «. 62. 
Endorsement of entries in, s. 141. 
Sick ness— 
Commission to examine witness unable 
to attend from, s. 383. 
Slander— 
No a“ to be brought by pauper for, 
s. 402. 
Form of plaint for, sch. iv., No. 91. 


Small cause courte— 
Judgments of, what to contain, a. 208, 
When commission may be issued to, 
s. 386. 
Powers of registrars of, to state cases, 
s. 646. 
Soliliers— 
Suits by and against (see Military men). 
Sovereign prince— 
Who are recognized agents of, s. 432. 
Suits against, s. 433. 
Exempt from arreat, s, 433. 
When his property may be attached, 
s. 433 


Execution in British India of decree of 
court of, s. 434. 


tal damage— 
Form of plaint for assault and battery 
with, sch. iv., No. 85. 
Special lawa— 
Saving of certain, s. 7. 
8 se che Lgatone: applies to, s. 7. 
2 amen 
Were of plaint for administration by, 
ech. iv., Na. 106. 
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| Substituted service— - os 


Of sucnimons, es. 82-—84. 


ecree for, 260. aa 
Porm of plaint for, sch.iv., Nos. 141,112. | 9, po; 045 


Specific property— 
Suit for recovery of, on scoount of irre- 
gularity in conducting sale, 6, 298. 
Forms of plaints in suite for, sch. iv., 


No. 04. 
Bpecial relief — 


Forms of plaints for, sch. iv., No. 99 | 


et 20g. 
Stating @ case— 
By registrar of s. c. court for opinion of 
judge, s. 646. 


i 
Of proceedings where defendant does 
not reside within jurisdiction, 5, 20. 

Of proceedings, application for, s. 20. 

Of proceedings, When court executing 
decree of another may grant, s. 239. 

Of sale on tender of debt and costs or 
on proof of payment, s. 299. 

Of proveedings on death or removal of 
next friend mntil appointment of new 
next friend, s. 448. 

Of execution of uppenlable decree, seou- 
rity required before, 98. 545—-547. 

Stoppage.— 
Of sale on tender of debt or on proof of 
payment, 8. 291. 
Subscription— 
And verification of plaint, s. 51. 
And verification of written statement, 


8. 115, 
Subsequent indorsee— 
inet maker, form of plaint by, sch. 
iv., No. 31. 
Against first indorser (the indorsement 
ving special), form of plaint by, 
ach. iv., No, 33. 
Against his immediate indorser, form of 
plaint by, ach. iv., No. 34. 
Against intermediate indorser, form of 
plaint by, ech. iv., No. 36. 

Against maker, firat and second indorser, 
form of plaint by, sch. iv., No. 36. 
Againet acouptor, form of pluint by, 

ach. iv., No. 40, 
eh firat ae {the a 
ing speci orm of plaint b 
ach, No. . 


Against his immediate indorser, form of 
plaint by, sch. iv., No, 44. 
Against intermediate indorser, form of 
plaint by, woh., iv., No. 46. 
Boates of, for jaiceeat ail 
; tors, s. 888. 
‘To be added to amount of decree, a, 340. 


Of defendants arrested before jadg- 


mont, s. 48%. 


Or addition of parties at hearing, s. 27. 
Suite— 

sata to try all suits unless barred, 
s. 11, 

Pending, s. 12. 

peor peasy in courts of ig lowest 

e cotnpetent to try, 8. 19. 

To be instituted aiate sab ince marae 
situate, s. 16. ; 

To be instituted where defendants reside 
or cause of action arose, 6. 17. 

For compensation for wrongs to person 
or eneeree where to be instituted, 
8. 18, 

For immoveahle property in different 
jurisdiction but same district, s. 19. 
For immoveable property in different 

districts, 5. 19. 

Procedure in, where the courts in which 
they may be brought are subject to 
the same appellate court, 8, 22. 

Transfer of, 8. 25. 

How to be framed, s. 42, 

What to include, s. 43. 

To be commenced by plaint, s. 48, 

Register of, a. 58. 

On lost negotiable instruments, s. 61. 

By or against government or public offi- 
cers, 64, 16—29, 

By aliens and by or against foreign and 
native rulers, as. 431—434. 

By and against corporatious and com- 
panies, ss. 435, 

By and against trustees, executors, and 
administrators, ss, 437—439. 

By and againet minors and persons of 
unsound mind, as. 440-—464. 

By pin against military men, se. 465— 


U red ‘negotiable instruments, ss. 532— 


Relating to public charities, s. 539. 
Suit— 

To be heard on the day fixed, a. 96. 

To be distaissed if summons not served, 


8. 97. 
To be dismissed if neither party appears, 


s. 98, 

Plaintiff may bring fresh, where a former 
one is dismissed for failure to pay: 
court-fee, s. 99. 

Plaintiff may bring fre where 
former one is dismi for non- 


r es, 99, 103. 
Mat Ge decrtod if defendant fails to 
appear, s. 100. . 
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Summone (contd.)-— 


a of refusal or inability of 

eader to answer question relati 

as 8. ee : nice 
isposal of, at the i ; 
152155, nee eerie 

Abatement of, where no application 
made by legal representative of de- 

_, ceased plaintiff, s. 366. 

_ jApplication to set aside order of abate- 

“ment or dismissal of, s. 374. 

Not to abate by reason of death, marri- 
age, or insolvency, s. 369. 

When plaintiff's bankruptcy or insol- 
vency bars, s. 370. 

Withdrawal of, s. 373. 

Limitation-law not affected by first, 
8. 374. 

Adjustment of, s. 375. 

Summary procedure— 

In suits on negotiable instruments, ss. 
532—538. 

Summons— 

Issue of, s. 64. 

To contain concise statements, s. 65. 

May order defendant to appear in per- 
son, 8. 66. 

When not to appear in person, s. 67. 

To be for settlement of issues or for 
final disposal, s. 68. 

To ote for defendant's appearance, 
8. 4 

To ies production of documents, 
s. 70. 

To order production of witnesses, s. 71. 

To whom to be delivered for service, 
a. 72. 

How to be served, s. 73. 

Service of, where there are more de- 
fendants than one, s. 74. 

pekler4 of, on defendant or his agent, 
s. 7 


Service of, on agent, s. 76. 

Service of, on agent in charge of im- 
moveable property, s. 77. 

Service of, o1 male member of defend- 
ant’s family, s. 78. : 

Signature of defendant to, a. 79. 
Procedure where defendant refuses to 
accept, or cannot be found, s. 80. 
Endorsement of tine and manner of 

service of, s. 81. 
Examination of officer serving, 6. 82. 
Substituted service of, 8. 82. 

Effect of substituted service of, s. 83. 

Time for appearance in, 8.84. 

Service of, where defendant resides in 
another jariediction, and has no 

a Nn 8. nee ats 
rvice within presidency-town 

Rangoon a’ issued by mufaesal 

s. 86. 


Service of, in jail, a. 87. 
oe af, in jail of a different district, 
6 


Service of, where defendant resides out 
ao India, and has no agent, 


8. 89, 

Service of, through British resident or 
agent, s. 90. 

Substitution of letter for, a. 91. 

Mode of sending such letter, a. 92. 

Dismissal of suit if plaintiff fails to 
serve, s. 97. 

To produce documents, s. 164, 

Service of, for production of docu- 
ments, s. 166. 

ree for service of, on witnesses, 4. 

Court may order issue of, on strangers 
to give evidence or produce docu- 
ments, 8. 171. 

Consequeuces of non-attendance of 
witnesses in answer to, 8.174. 
Service of, on corporation or company, 

8. 436. 
Service of, on public officer, s. 422. 
Service of, on military men, aa, 467, 468, 
Form of, in suits on negotiable instra- 
ments, 8. 532. 
To witnesses (see Witness). 


Suneet— 


Arrest not to be made in houses after, 
8. 336. 


Surety— 


Decree againat, s. 253. 

Furnishing of, by defendant before 
judgment, a, $79. 

May apply for his discharge, a. 480, 


Sureties— 


Form of plaint against, for payment of 
rent, ech. iv., No. 56, 


Surrender— 


Of whole of judgmont-debtor's pro- 
perty, application Yor discharge on, 
g. od6. 


Tenant— 


Form of plaint. against landlord (with 
special damage) by, sch. iv., No. 67. 
Form of plaiat by, for possession of 
immoveable property, sch. iv., No. 95. 


Tenants— 


May institute interpleader-suite when, 
8. 474. 

Of pei of witnesses, s. 161. 

Of debt, stoppage of eale on, s. 291. 


Teatator— 


Form of plaint for necessaries furrish- 
od a family of defendant's, sch. iv., 
o. 9. 


Hs, 
Third part j— ; a 
Form o int for money peid to, at 
defendant's request, ach. iv., No. 5. 
Form of plaint for goods delivered to, 
at defendant's request at fixed price, 
sch, iv., No. 8 
Time— 
For appeatance in case of substituted 
service, 9. 84, 
For appearnce where defendant resides 
in another jurisdiction, 8. 85. 
For appeal, documents put in evi- 
dence may be returned after lapse 
of, 8, 144. 
Court to allow reasonable, where secre- 
tury of state is defendunt, s, 420. 
For appearance to be apecificd in sum- 
mons, 8. 163. 
For serving summons on witnesses, 
a. 167, 
Extension of, to enable public officer to 
correspond with government, 8. 423. 
For ayer in full of purchase-moncy, 
s. 807. 
Extension of, for making award, s. 514. 
Application to appeal to queen may be 
made within what, s. 599, 
Title— 
Of Act, 6 1. 


Not liable to attachment, s. 266. 
Trade— 
Suit when to lie in court within whose 
eer defendant carries on, 8. 


Tranafer— 
Of suits, a. 25. 
.Of decree for execution, 8, 223. 
Of negotiable instruments and shares 
after sale, 5. 302. 


Transferee— 


Form of plaint against fraudulent pur. 
chaser and hia, sch. iv., No. 98. 


Translation— 
Of judgment, a. 573. 


€ 
On fend form of plaint for, sch. iv., 
a. 71. 
In entering dwelling-house, form of 
plaint for, sch. iv., No. 72. 
On moveablee, form of plaint for, sch. 
iv., No. 73. 


ay executors, administrators, and, 

a. 487. 

Joinder of executors and administrators, 
a, 438. 

Of public charities, suits against, s, 539. 
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Truste-— | 
Form of plaint for execution of, sch, 
iv., No. 108, 
mpire— 
See Arbitration. 
Onsound mind— 
Provisions as to minors to apply to per- 
sons of, s. 463. 
sage— . a 
Having the force of law or, failure to 
determine some material usage of 
ay or, to form ground of appeal, s. 


Having the force of law, reference to 
high court on questions of law or, 
s. 617. 

Having the force of law, powers of re- 
gistrars of small cause courts to state 
cases involving questions of law or, 
8. 646, 

Use— 

Form of plaint for money received to 
plaintiff's, sch. iv., No. 2. 

And occupation at fixed rent, form of 
plaint for, sch. iv., No. 21. 

And occupation at reasonable rent, form 
of plaint for, sch. iv., No, 22. 

Water for irrigation, form of plaint for 
obstructing a right to, sch. iv., No. 82. 


Valuation— 
Rejection of plaint for improper or in- 
sufficient, s. 54. 
Value of relief— 
Where wrongly stated, plaint to be re- 
jected, a. 54. 
Verification. — 
Of plaint, s. 51. 
Contents of, s. 52. 
To be signed and attested, s. 52. 
Of written statements, s. 115. 
By corporation or company, s, 435, 
Vessel— 
Lost by perils of sea, form of plaint on 
marine policy on, sch, iv., No. 49. 
Village munsifs— 
In Madras, saving of jurisdiction and 
__ procedure of, ¢, 6. 
Vellage panchd: 
In Madras, saving of jurisdiction and 
procedure of, a. 6. 
é&——— : 
Of labourers and domestic servants not 
liable to attachment, s. 266. 
Wards of court— 
Provisions as to minors not to apply to, 
8. 464. 
Warehouseman— 
Form of piaint against, for refusal to 
deliver goods, sch. iv., No. 75, 
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Warrant— 
When to issue, s. 250. 
aire + amu seal, and delivery of, 

8. 251. 

To direct judgment-debtor to be brought 
up, 8. 337. 

Endorsement on, s. 343. 

Not to be issued in suits against govern- 
ment without written consent of dis- 

“rr trict judge, s. 425. 

Mxecution of, in cantonments, s. 469. 

To issue where surety applies for his 
discharge, s. 480. 


Warranty— 
Of moveables, form of plaint for breach 
of, sch. iv., No. 68. 


Waste— 
Injunction to stay, s. 492. 
By lessee, form of plaint for, sch. iv., 
No. 83. 
Form of eee for injunction restrain- 
ing, ech. iv., No. 100. 


Water— 
Form of plaint for polluting, 
plaintiff's land, sch. iv., No. 78. 
For irrigation, form of plaint for ob- 
structing right to use, sch. iv., No. 82. 
Water-course— 
Form of plaint for diverting, sch. iv., 
No. 81. 
Way— 
Form of plaint for obstructing, sch. iv., 
No. 80. 
Wearing apparel— 
Not liable to attachment, s. 266. 
Withdrawal— 
Of attachment after satisfaction of de- 
cree, 8. 275. 
Of suit, s. 373. 
Of attachment before judgment, s. 485. 
Witnesses— 
Summons to direct production of, s. 71. 
Summoning of, s. 161. 
Tender of expenses to, s. 161. 
Procedure where insufficient sum de- 
posited for expense of, s. 162. : 
Time, place, and purpose of, to be spect- 
fied in summons, s. 163. 
May be summoned to produce docu- 
ments, s. 164. 
Court may require any person present 
to give evidence or produce documents, 
8. 165. 
How summons to be served on, s. 166. 
Time for serving summons on, s. 167. 
Attachment of property of sabsconding, 


under 


8. 168. 
Withdrawal of attachment on appear- 
ance of, 8. 169. 
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Wetnesses (contd.)— 


a in case of non-appearance of, 

s. 170. 

Court may summon strangers to give 
evidence or produce document, a. 171. 

oe summoned as, must atttend, 
s. 172. 

Departure of, s. 173. 

ae Page of non-attendance of, 6. 

Consequence of refusal to give evidence 
or produce documents, «. 174. 

Procedure regarding absoonding, s. 175. 

Rules for personal attendance of, s. 176. 

Consequence of refusal of party to give 
evidence when called on, s. 177. 

Rules as to, applied to partics summon- 
ed, s. 180, 

Examination of, s. 181. 

Evidence of, to be recorded in form of 
narrative, s. 182. 

Interpretation of evidence of, s. 188. 

Memorandum of substance of evidence 
of, 8. 184, 

When the evidence of, may be taken 
down in English, s. 185. 

When any particular question or answer 
may be taken down, s. 186. 

Where questions to, are objected to, 
s. 187. 

Remarks on demeanour of, s. 188. 

Memorandum of evidence in appealable 
“cares, 8. 189. 

Procedure where judge unable to make 
such memorandum, s. 190. 

Power to deal with the evidence of, taken 
by another judge, s. 191. 

Power to examine immediately, 8. 192. 

Court may recall and examine, s. 193. 

Commission for examination of, 8. 383. 

Attendance, examination, and punish. 
ment of, before commiasioner, 8. 899. 

Production of additional, in appellate 
court, s. 568. 

Exempt from arrest while going to or 
returning from cuurt, s. 642. 


Wives— 
Enforcement of decree for recovery of, 
s. 259. 
Women— 
Exemption of, from personal appearance, 


s. 640. 
Not exempt from arrest, s. 640. 
Work for gain— 
Suit when to lie in court within whose 


jurisdiction defendant may personally, 
s. 16 


Workmonship— 
Form of plaint against builder for de- 
fective, sch. iv., No. 63. 


PLC, 53 
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Written statementse— Wrongful detention— 
Tender of, s, 110. Of moveables, form of plaint for, sch. 
Partioulars of set-off to be given in, iv., No. 97. 

8. 111. ° 
Not to be received after first hearing | Wrongful taking—- z 
unless called for by court, s. 112. Of moveables, form of plaint for, sob. 
Consequence of failure to present, s. 113. iv., No. 96, 


Frame of, s. 114. 
To be subscribed and verified, 8.115. | Wrongs— _ 
Rejection of argumentative, prolix, or | To person or moveables, euits to be ini 


” 


irrelevant, s. 116. stituted where for compensation for, 
Examination of parties by court regard- s. 18. 

ing allegations in plaints or, s. 117. To immoveable property, snits to be in. 

Written statement ( form of J— stituted where for compensation for, 


i 8. 19. 
bl aby ob. a ae aN Forms of plaints for compensation upoj, 
In case of injuries caused by alleged ach. iv., No, 71 e¢ seq. 
negligent driving, sch. iv., No. 88. Zandnas-~~ 


Jn suite for admi ; 
ak iv, No. oo by legateos, Attachment of property in, s. 271. 
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